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SCHEDULE 


SHOWING   TN  WHAT  VOLUMES   OF  THIS  SERIES  THE  CASES 

REPORTED  IN  THE  SEVERAL  VOLUMES  OF  OFFICIAL 

REPORTS  MAY   BE   FOUND. 


State  reports  are  In  parentheses,  and  the  numbers  of  this  series  In  bold-faced  figures. 

ALABAMA.— (83)  3;  (84)  5;  (85)  7;   (86)  11;  (87)  13;  (88)  16;  (89) 

18;   (<)0,  91)  24;   (92)  25;   (93)  30;   (94)  33;   (95)  36;    (96,  97)  38; 

(9,S)   39;    (99)  42;   (100,  lol)  46;    (102)   48;    (103)   49;   (104,  105) 

53;   (106,  107,  108)  54;   (109,  110)  55;    (111)   56;   (112)  57;    (113) 

59;   (114)  62;   (115,  116)  67;   (118,  119)  72;    (120)  74;    (121)  77; 

(122,  123,  124,  125)  82;    (126,  127)  85;   (128)  86;   (129)  87;    (130) 

89;   (131,  132)  90;   (133)  91;   (134)  92;   (135)  93;   (136)  96;   (137) 

97;    (138)    100;    (139)    101;    (140)    103;    (141)    109. 
ARKANSAS.— (48)  3;  (49)  4;  (50)  7;  (51)  14;  (52)  20;  (53)  22;  (54) 

26;  (55)  29;   (56)  35;  (57)  38;  (58)  41;  (59)  43;  (00)  46;   (01,  62) 

54;  (63)  58;  (64)  62;  (65)  67;  (66)  74;  (67^  77;   (68)  82;   (69)  86; 

(70)  91;   (71)   100;   (72)   105;   (73)   108;    (74)  109. 
CALIFURNIA.- (72)  1;  (73)  2;  (74)  5;  (75)  7;  (76)  9;  (77)  11;  (78, 

79)  12;  (SO)  13;  (81)  15;  (82)  16;  (83)  17;  (84)  18;  (85)  20;  (S'.i; 

21;   (87,  88)  22;   (89)  23;   (90,  91)  25;   (!i2,  93)  27;   (94)  28;   (95) 

29;  (90)  31;  (97)  33;  (98)  35;  (99)  37;   (100)  38;  (101)  40;  (102) 

41;   (1U3)   42;   (104)  43;   (105)   45;   (106)   46;   (107)  48;   (108)   49; 

(109)   50;    (110,   111)    52;    (112)    53;    (113)    54;    (114)    55;    (115) 

56;   (110)  58;   (117)  59;   (118)  62;   (119)   63;   (120)   65;    (121)   66; 

(122)  08;   (123)  69;  (124)  71;  (125)  73;  (126)  77;   (127)  78;   (12-^. 

129)  79;   (130)  80;   (131)  82;   (132)  84;   (133)  85;   (134)  80;   (135) 

87;  (130)  89;   (137)  92;   (138)  94;   n39)  96;   (140)  98;    (141)  99; 

(142)  100;  (143)  101;  (144)  103;  (145)  104;  (146)  106;  (147)  109. 
COLORADO.— (10)   3;    (11)   7;    (12)    13;    (13)    16;    (14)   20;    (15)   22; 

(10)  L5;    (17)  31;   (18)  36;    (19)  41;    (20)   46;   (21)  52;    (22)  55; 

(23)   58;   (24)   65;    (25)   71;    (20)   77;    (27)   83;    (28)   89;    (29)   93; 

(30)   97;    (31)    102;    (32)    105;   (33)   108. 
CONNECTICUT.— (54)  1;  (55)  3;   (56)  7;  (57)  14;  (58)  18;   (59)  21; 

(60)   25;    (61)   29;    (62)   36;    (63)   38;    (64)   42;    (65)   48;    (66)   50; 

(67)   52;    (68)  57;    (09)   61;    (70)   66;    (71)   71;    (72)   77;    (73)   81; 

(74)   92;    (75)   96;    (76)    100;    (77)    107. 
DELA\VAKE.— (5  Houst.)  1;  (6  Iloiist.)  22;  (7  Houst.)  40;  (9  Houst.) 

43;  (1  Miirv.)  65;   (2  Marv.)  69;   (1  Pcunewill)  73;   (2  Penuewili) 

82;    (3  i'cuuewill)   94;   (4   i'ciiuewill)   103. 
FLORIDA.- (22)  1;   (23)  11;   (24)   12;   (25,  26)  23;   (27)  26;    (28)   29; 

(29)30;   (30)32;  (31)34;   (32)37;   (33)39;   (34)43;   (35)48;    (IUm 

51;   (37)   53;    (38)   56;    (39)   63;    (40)   74;    (41)   79;    (42)   89;    (43) 

99;   (44)   103. 
GEORGIA.— (76)   2;    (77)   4;    (78)   6;    (79)   11;    (80,  81)    12;    (82)    14; 

(83,  84)  20;  (85)  21;  (S6)  22;  (87)  27;  (88)  30;   (89)  32;  (90)  35; 

(91,  92,  93)   44;    (94)  47;    (95,  96)  51;    (97)   54;    (^H)   58;    (99)  59; 

(100)  62;  (101)  65;   (102)  66;  (103)  68;  (104)  69;  (105)  70;  (luO) 

U) 
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71;  (107)  73;  (108)  75;  (109)  77;  (110,  111)  78;  (112)  81;  (113) 
84;  (114)  88;  (llo)  90;  (116)  94;  (117)  97;  (118)  98;  (119)  100; 
(120)   102:   n21)   104;   (122)   106;    (123)   107. 

IDAHO.— (2)  35;  (3,  4,  5)  95;  (6)  96;  (7)  97;  (8)  101;  (9)  108;  (10) 
109. 

ILLINOIS.— (121)  2;  (122)  3;  (123)  5;  (124)  7;  (125)  8;  (126)  9; 
(127)  11;  (128)  15;  (129)  16;  (130)  17;  (131)  19;  (132)  22;  (133, 
134)  23;  (135)  25;  (136)  29;  (137)  31;  (138,  139)  32;  (140,  HI) 
33;  (142)  34;  (143,  144,  145)  36;  (146,  147)  37;  (148)  39;  (149, 
150)  41;  (151)  42;  (152)  43;  (154)  45,  (153,  155)  46;  (156)  47; 
(157)  48;  (158)  49;  (159)  50;  (160,  161)  52;  (162)  53;  (163)  54; 
(104,  165)  56;  (166)  57;  (167)  59;  (168,  169)  61;  (170)  62;  (171) 
63;  (172,  173)  04;  (174)  66;  (175)  67;  (176)  68;  (177,  178)  69; 
(179)  70;  (180,  181)  72;  (182)  74;  (183,  184)  75;  (185)  76;  (ISO) 
78;  087)  79;  (188)  80;  (189)  82;  (190)  83;  (101,  102)  85;  (103) 
86;  (194,  195)  88;  (196)  89;  (197)  90;  (198)  92;  (199,  200),  93; 
(201)  94;  (202)  95;  (203)  96;  (204,  205)  98;  (206,  207)  99;  (208) 
100;  (209)  101;  (210)  102;  (211,  212)  103;  (213)  104;  (214)  105; 
(215)   106;    (216,  217)   108;    (218,  219)   109. 

INDIANA.— (112)  2;  (113)  3;  (114)  5;  (115)  7;  (116)  9;  dlT,  118) 
10;  (119)  12;  U20,  121)  16;  (122)  17;  (123)  18;  (124)  19;  (125) 
21;  (126,  127)  22;  (128)  25;  (129)  28;  (130)  30;  (131)  31;  (132) 
32;  (133)  36;  (134)  39;  (135)  41;  (136)  43;  (137)  45;  (138)  46; 
(139)  47;  (140)  49;  (1,  2,  3  Ind.  App.;  141)  50;  (4,  5,  6  Iml.  App.; 
142)  51;  (7,  8  IdcI.  App.;  143)  52;  (9,  10  Ind.  App.)  53;  (U  lud. 
App.)  54;  (13  Ind.  App.;  144)  55;  (14  Ind.  App.)  56;  (15  Ind. 
App.;  145)  57;  (146)  58;  (10  Ind.  App.)  59;  (17  Ind.  App.)  60; 
(147,  148)  62;  (18  lud.  App.;  149)  63;  (150;  19  Ind.  App.)  65; 
(20  Ind.  App.)  67;  (151)  68;  (21  Ind.  App.)  69;  (152)  71;  (22 
Ind.  App.)  72;  (153)  74;  (23  Ind.  Ai>p.;  154)  77;  (24  Ind.  App.) 
79;  (155)  80;  (25  Ind.  App.)  81;  (156)  83;  (26  lud.  App.)  84; 
(157;  27  lud.  .\pp.)  87;  (28  Ind.  App.)  91;  (158)  92;  (29  lud. 
App.)  94;  (159)  95;  (30  lud.  App.)  96;  (160)  98;  (31  Ind.  App.) 
99;  (161)  100;  (32  Ind.  App.;  102)  102;  (33  Ind.  App.)  104;  (163) 
106;   (34  Ind.  App.)   107;   (164)   108. 

IOWA.— (72)  2;  (73)  5;  (74)  7;  (75)  9;  (76,  77)  14;  (78)  16;  (79) 
18;  (SO)  20;  (81)  25;  (82)  31;  (83)  32;  (84)  35;  (85)  39;  (86) 
41;  (87)  43;  (88)  45;  (89,  90),  48;  (91)  51;  (92)  54;  (93)  57; 
(04,  95)  58;  (96,  97)  59;  (98)  60;  (99)  61;  (100)  62;  (101,  102) 
63;  {,lVi)  64;  (104)  65;  (105)  67;  (106)  68;  (107)  70;  (lOS)  75; 
(109)  77;  (110)  80;  (111)  82;  (112)  84;  (113)  86;  (114)  89;  (115) 
91,  (IHJ)  93;  (117)  94;  (118)  96;  (119)  97;  (120)  98;  (121)  100; 
(122,  123)*  101;   (124)  104;   (125,  126)   106;   (127)   109. 

KANbAS.— (37)  1;  (38)  5;  (39)  7;  (40)  10;  (41)  13;  (42)  16;  (43) 
19;  (.44)  21;  (.45)  23;  (46)  26;  (47)  27;  (48)  30;  (49)  33;  (50) 
34;  (51)  37;  (52)  39;  (53)  42;  (54)  45;  (55)  49;  (56)  54;  (57) 
57;  (58)  62;  (59)  68;  (00)  72;  (61)  78;  (62)  84;  (63)  88;  (0-t) 
91;    (65)   93;    (66)   97;    (67)    100;    (68)    104;    (69)    105;    (70)    109. 

KENTUCKY.— (83,  84)  4;  (85)  7;  (86)  9;  (87)  12;  (88)  21;  (89)  25; 
(90)  29;  (91)  34;  (92)  36;  (93)  40;  (94)  42;  (95)  44;  (96)  43; 
(97)  53;  (98)  56;  (99)  59;  (100)  66;  (101)  72;  (102)  80;  (103) 
82;  (104)  84;  (105)  88;  (106)  90;  (107)  92;  (108)  94;  (109)  95; 
(110;  96;  (111)  S8;  (112)  99;  (113)  101;  (114)  102;  (115)  103; 
(116)    105. 

LOUISIANA.— (39  La.  Ann.)  4;  (40  La.  Ann.)  8;  (4i  La.  xVnn.)  17; 
(42  La.  Anu.)   21;    (43  La.   Ann.)   26;    (44  La.  Ann.)    32:    (45  La. 
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Ann.)  40;  (4(5,  47  La.  Ann.)  49;  (48  La.  Ann.)  55;  (49  La.  Ann.) 
62;  (50  La.  Ann.)  69;  (51  La.  Ann.)  72;  (52  La.  Ann.)  78;  (104) 
81;  (105)  83;  (106)  87;  (107)  90;  (108)  92;  (109)  94;  (110)  98; 
(111)  100;    (112,  113)  104;  (114)  108. 

MAINE.— (79)  1;  (80)  6;  (81)  10;  (82)  17;  (83)  23;  (84)  30;  (85) 
35;  (86)  41;  (87)  47;  (88)  51;  (89)  56;  (90)  60;  (91)  64;  (92) 
69;  (93)  74;  (94)  80;  (95)  85;  (96)  90;  (97)  94;  (98)  99;  (99) 
105;   (100)  109. 

MARYLAND.— (67)  1;  (68)  6;  (69)  9;  (70)  14;  (71)  17;  (72)  20; 
(73)   25;    (74)  28;    (75)   32;    (76)   35;    (77)   39;    (78)   44;    (80)   45; 

(79)  47;  (81)  48;  (82)  51;  (83)  55;  (84)  57;  (85)  60;  (86)  63; 
(87)  67;  (88)  71;  (80)  73;  (90)  78;  (91)  80;  (92)  84;  (93)  86; 
(94)  89;  (95)  93;  (96)  94;  (97)  99;  (98)  103;  (99)  105;  (100)  108; 
(101)    109. 

MASSACHUSETTS.— (145)  1;  (146)  4;  (147)  9;  (148)  12;  (149) 
14;  (150)  15;  (151)  21;  (152)  23;  (153)  25;  (154)  26;  (155)  31; 
(156)  32;  (157)  34;  (158)  35;  (159)  38;  (160)  39;  (161)  42;  (162) 
44;  (163)  47;  (164)  49;  (165)  52;  (166)  55;  (167)  57;  (168)  60; 
(109;  61;  (170)  64;  (171)  68;  (172)  70;  (173)  73;  (174)  75;  (175) 
78;  (176)  79;  (177)  83;  (178)  86;  (179)  88;  (180)  91;  (181)  92; 
(182)  94;  (183)  97;  (184)  100;  (185)  102;  (186)  104;  (187)  105; 
(188)    108;    (189)    109. 

MICHIGAN.- (60,  61)  1;  (62)  4;  (63)  6;  (64,  65)  8;  (66,  67)  11;  (68, 
69,  75)  13;  (70)  14;  (71,  76)  15;  (72,  73,  74)  16;  (77,  78)  18;  (79) 
19;  ,80)  20;  (81,  82,  83)  21;  (84)  22;  (85,  86,  87)  24;  (88)  26; 
(89)  28;  (90,  91)  30;  (92)  31;  (93)  32;  (94)  34;  (95,  96)  35;  (97) 
37;  (98)  39;  (99)  41;  (100)  43;  (101)  45;  (102)  47;  (103)  50; 
(104)  53;  (105)  55;  (106)  58;  (107)  61;  (108)  02;  (109)  63;  (110) 
64;  (111)  66;  (112,  113)  67;  (114)  68;  (115)  69;  (116,  117)  72; 
(118)  74;  (119)  75;  (120)  77;  (121,  122)  80;  (123)  81;  (124)  83; 
(125)  84;  (126)  86;  (127)  89;  (128)  92;  (129)  95;  (130)  97; 
(131)  100;  (132)  102;  (133)  103;  (134)  104;  (135)  106;  (137)  109. 

MINNESOTA.— (30)  1;  (37)  5;  (38)  8;  (39,  40)  12;  (41)  16;  (42)  18; 
(43)  19;  (44)  20;  ^45)  22;  (46)  24;  (47)  28;  (48)  31;  (49)  32; 
(50)  36;  (51,  52)  38;  (53)  39;  (54)  40;  (55)  43;  (56)  45;  (57) 
47;  (58)  49;  (59)  50;  (60)  51;  (61)  52;  (62)  54;  (63)  56;  (64) 
58;  (65)  60;  (66)  61;  (67,  68)  64;  (69)  65;  (70)  68;  (71)  70; 
(72)   71;    (73)   72;    (74)   73;    (75)   74;    (76,   77)    77;    (78,   79)   79; 

(80)  81;  (81,  82)  83;  (83)  85;  (84)  87;  (85)  89;  (86)  91;  (87) 
94;   (88)  97;   (89)  99;   (9U)  101;   (91)  103;   (92)  104;   (93)   106. 

MISSISSIPPI.— (65)  7;  (60)  14;  (67)  19;  (68)  24;  (69)  30;  (70)  35; 

(7])  42;   (72)  48;   (73)  55;    (74)  60;   (75)  65;    (76)  71;    (77)  78; 

(78)  84;  (79)  89;  (80)  92;  (81)  95;  (82)  100;  (83)  102;  (84)  105; 

(85)    107;    (86)    109. 
MISSOURI.— (92)  1;   (93)  3;    (94)  4;   (95)   6;    (96)   9;   (97)  10;   (98) 

14;   (99)  17;   (100)   18;   (101)  20;    (102)   22;   (103)   23;    (104,  105) 

24;    (106)   27;    (107)   28;    (108,  109)   32;    (110,   111)   33;    (112)   34; 

(113,  114)  35;   (115)  37;   (110,  117)  38;    (118)   40;    (119,  120)  41; 


(121)  42;  (122)  43;  (123)  45;  (124,  125)  46;  (126)  47;  (127)  48; 
(128)  49;  (129)  50;  (130)  51;  (131)  52;  (132)  53;  (133)  54;  (134) 
56;   (135,  136;   '8;   (137)  59;   (13oy  60;   (139)  61;   (140)  62;   (141, 

1/f»>\      CI  •       /  T  An\      CC  .       /  1  A  A\      CC  •       /  1    I  ■^N      CO.       /  1    I  ^\      £!n  .       /  A  AT        1<0\      Ti  . 
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179)  101;  (180,  181,  182)  103;  (183,  184,  185,  186)  105;  (187)  106; 
(188,  189)  107;  (190,  191)  109. 

MONTANA.— (9)  18;  (10)  24;  (11)  28;  (12)  33;  (13)  40;  (14)  43; 
(15)  48;*  (16)  50;  (17)  52;  ^18)  56;  Hi))  61;  (20)  63;  (21)  o9: 
(22)  74;  (23)  75;  (24)  81;  (25)  87;  (26)  91;  (27)  94;  (28)  98; 
(29)  101;   (30)  104;   (31)  107;  (32)  108. 

NEBRASKA.— (22)  3;  (23,  24)  8;  (25)  13;  (26)  18;  (27)  20;  (28,  29) 
26;  (30)  27;  (31)  28;  (32,  33)  29;  (34)  2?;  (35)  37;  (36)  38; 
(37)  40;  (38)  41;  (39,  40)  42;  (41)  43;  (42,  43)  47;  (44)  48; 
(45,  46)  50;  (47)  53;  (47,  48)  58;  (49)  59;  (50)  61;  (51,  52) 
66;  (53)  68;  (54)  69;  (55)  70;  (56)  71;  (57)  73:  (58)  76;  (59) 
80;  (60)  83;  (61)  87;  (62)  89;  (63)  93;  (64)  97;  (65)  101;  (66) 
103;   (67)   108. 

NEVADA.— (19)  3;  (20)  19;  (21)  37;  (22)  58;  (23)  62;  (24)  77; 
(25)  83;   (26)  99;   (27)  103. 

NEW  HAMPSHIRE.— (64)  10;  (62)  13;  (65)  23;  (66)  49;  (67)  38; 
(68)   73;    (69)   76;    (70)   85;    (71)  93;    (72)   101. 

NEW  JERSEY.— (43  N.  .T.  Eq.)  3;  (44  N.  J.  Eq.)  6;  (50  N.  J.  L.)  7; 
(51  N.  J.  L.;  45  N.  J.  Eq.)  14;  (46  N.  J.  Eq.;  52  N.  J.  L.)  19; 
(47  N.  J.  Eq.)  24;  (53  N.  ,T.  L.)  26;  (48  N.  J.  Eq.)  27;  (49  N. 
J.  Eq.)  31;  (54  N.  J.  L.)  33;  (50  N.  J.  Eq.)  35;  (55  N.  .J.  L.) 
39;  (51  N.  J.  Eq.)  40;  (56  N.  J.  L.)  44;  (52  N.  J.  Eq.)  46;  (57 
N.  J.  L.;  53  N.  J.  Eq.)  51;  (54  N.  J.  Eq.;  58  N.  J.  L.)  55;  (59  N. 
J.  L.)  59;  (55  N.  J.  Eq.)  62;  (60  N.  J.  L.)  64;  (56  N.  J.  Eq.)  67; 
(61  N.  J.  L.)  68;  (62  N.  J.  L.^  72;  (57  N.  J.  Eq.)  73;  (63  N.  J. 
L.)  76;  (58  N.  J.  Eq.)  78;  (64  N.  J.  L.)  81;  (59,  60  N.  J.  Eq.) 
83;  (65  N.  J.  L.)  86;  (61  N.  J.  Eq.;  66  N.  J.  L.)  88;  (62  N.  J. 
Eq.)  90;  (67  N.  J.  L.)  91;  (63  N.  J.  Eq.)  92;  (68  N.  J.  L.)  96; 
(64  N.  J.  Eq.)  97;  (69  N.  J.  L.)  101;  (65  N.  J.  Eq.;  70  N.  J.  L.) 
103;   (66  N.  J.  Eq.)  105;   (71  N.  J.  L.)  108. 

NEW  YORK.— (107)  1;  (108)  2;  (109)  4;  (110)  6;  (111)  7;  (112)  8; 
(113)  10;  (114)  11;  (115)  12;  (116,  117)  15;  (118,  119)  16;  (120) 
17;  (121)  18;  (122)  19;  (123)  20;  (124,  125)  21;  (126)  22;  (127) 
24;  (128,  129)  26;  (130,  131)  27;  (132,  133)  28;  (134)  30;  (135) 
81;  (136)  32;  (137)  33;  (138)  34;  (139)  36;  (140)  37;  (141)  38: 
(142)  40;  (143)  42;  (144)  43;  (145)  45;  (146)  48;  (147)  49;  (148) 
51;  (149)  52;  (150)  55;  (151)  56;  (152)  57;  (153)  60;  (154)  61; 
(155)  63;  (156)  66;  (157)  68;  (158,  159)  70;  (160)  73;  (161,  162) 
76;  (163,  164)  79;  (165)  80;  (166,  167)  82;  (168)  85;  (169,  170) 
88;  (171)  89;  (172)  92;  (173)  93;  (174)  95;  (175)  96;  (176)  98; 
(177)  101;  (178)  102;  (179)  103;  (180)  105;  (181)  106;  (182)  108. 

NORTH  CAROLINA.— (97,  98)  2;  (99,  100)  6;  (101)  9;  (102)  11; 
(103)  14;  (104)  17;  (105)  18;  (106)  19;  (107)  22;  (108)  23; 
(109)  26;  (110)  28;  (111)  32;  (112)  34;  (113)  37;  (114)  41;  (115) 
44;  (116)  47;  (117)  53;  (118)  54;  (119)  56;  (120)  58;  (121)  61; 
(122)  65;  (123)  68;  (124)  70;  (125)  74;  (126)  78;  (127)  80; 
(128)  83;  (129)  85;  (130)  89;  (131)  92;  (132)  95;  (133)  98; 
(134)  101;    (135)  102;   (136)  103;   (137,  133)   107. 

NORTH  DAKOTA.— (1)  26;  (2)  33;  (3)  44;  (4)  50;  (5)  57;  (6,  7) 
66;   (8)  73:   (9)   81;   (10)   88;    (11)  95;    (12)  102. 

OHIO.— (45  Ohio  St.)  4;  (46  Ohio  St.)  15;  (47  Ohio  St.)  21;  (48  Ohio 
St.)  29;  (49  Ohio  St.)  34;  (50  Ohio  St.)  40;  (51  Ohio  St.)  46; 
(52  Ohio  St.)  49;  (53  Ohio  St.)  53;  (54  Ohio  St.)  56;  (55,  56 
Ohio  St.)  60;   (57  Ohio  St.)  63;    (58  Ohio  St.)   65;    (59  Ohio  St.) 
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69;  (60  Ohio  St.)  71;  (61  Ohio  St.)  76;  (62  Ohio  St.)  78;  (63 
Ohio  St.)  81;  (64  Ohio  St.)  83;  (65  Ohio  St.)  87;  (66  Ohio  St.) 
90;  (67  Ohio  St.)  93;  (68  Ohio  St.)  96;  (69  Ohio  St.)  100;  (70 
Ohio  St.)  101;  (71  Ohio  St.)  104;  (72  Ohio  St.)  106. 
GEEGON.— (l.-))  3;  (16)  8;  (17)  11;  (18)  17;  (19)  20;  (20)  23;  (21) 
28;  (22)  29;  (23)  37;  (24)  41;  (25)  42;  (26)  46;  (27)  50;  (28) 
52;  (29)  54;  (30)  60;  (31)  65;  (32)  67;  (33)  72;  (34)  75;  (35) 
76;  (36)  78;  (37)  82;  (38)  84;  (39)  87;  (40)  91;  (41)  93;  (42) 
95;   (43)   99;    (44)   102;   (45)   106. 

PENNSYLVANIA.— (115,  116,  117  Pa.  St.)  2;  (118,  119  Pa.  St.)  4; 
(120.  121  Pa.  St.)  6;  (122  Pa.  St.)  9;  (123,  124  Pa.  St.)  10;  (125 
Pa.  St.)  11;  (126  Pa.  St.)  12;  (127  Pa.  St.)  14;  (128,  129  Pa.  St.) 
15;  (130,  131  Pa.  St.)  17;  (132,  133,  134  Pa.  St.)  19?  (135,  136 
Pa.  St.)  20;  (137,  138  Pa.  St.)  21;  (139,  140,  141  Pa.  St.)  23; 
(142,  143  Pa.  St.)  24;  (144,  145  Pa.  St.)  27;  (146  Pa.  St.)  28; 
(147,  150  Pa.  St.)  30;  (151  Pa.  St.)  31;  (148  Pa.  St.)  33;  (149, 
152,  153  Pa.  St.)  34;  (154,  155  Pa.  St.)  35;  (156  Pa.  St.)  36; 
(157  Pa.  St.)  37;  (158  Pa.  St.)  38;  (159  Pa.  St.)  39;  (160  Pa. 
St.)  40;  (161  Pa.  St.)  41;  (162  Pa.  St.)  42;  (103  Pa.  St.)  43; 
(164,  165  Pa.  St.)  44;  (166  Pa.  St.)  45;  (167  Pa.  St.)  46;  (168, 
169  Pa.  St.)  47;  (170,  171  Pa.  St.)  50;  (172,  173  Pa.  St.)  51; 
(174,  175  Pa.  St.)  52;  (176  Pa.  St.)  53;  (177  Pa.  St.)  55;  (178 
Pa.  St.)  56;  (179,  180  Pa.  St.)  57;  (181  Pa.  St.)  59;  (182  Pa. 
St.)  61;  (183,  184  Psi.  St.)  6:>;  (185  Pa.  St.)  64;  (186  Pa.  St.) 
65;  (187  Pa.  St.)  67;  (188  Pa.  St.)  68;  (189  Pa.  St.)  69;  (190 
Pa.  St.)  70;  (191  Pa.  St.)  71;  (192  Pa.  St.)  73;  (193  Pa.  St.)  74; 
(194  Pa.  St.)  75;  (195  l^a.  St.)  78;  (196  Pa.  St.)  79;  (197  Pa. 
St.)  80;  (198  Pa.  St.)  82;  (199  Pa.  St.)  85;  (195,  200  Pa.  St.) 
86;  (201  Pa.  St.)  88;  (202  Pa.  St.)  90;  (203,  204  Pa.  St.)  93; 
(205  Pa.  St.)  97;  (206  Pa.  St.)  98;  (207  Pa.  St.)  99;  (208  Pa. 
St.)  101;  (209  Pa.  St.)  103;  (210  Pa.  St.)  105;  (211  Pa.  St.)  107; 
(212  Pa.  St.)  108. 

RHODE  ISLAND.— (15)  2;  (16)  27;  (17)  33;  (18)  49;  (19)  61;  (20) 
78;   (21)   79;   (22)   84;   (23)  91;   (24)  96;    (25)   105;   (26)   106. 

SOUTH  CAROLINA.— (26)  4;  (27,  28,  29)  13;  (30)  14;  (31,  32)  17- 
(33)  26;  (34)  27;  (35)  28;  (36)  31;  (37)  34;  (38)  37;  (39)  39, 
(40)  42;  (41)  44;  (42)  46;  (43)  49;  (44)  51;  (45)  55;  (4H)  57; 
^(47)  58;  (48)  59;  (49)  61;  (50)  62;  (51)  64;  (52)  68;  (53)  69; 
(54)  71;  (55)  74;  (56,  57)  76;  (58)  79;  (59)  82;  {60,  61)  85;  (62) 
89;  (63)  90;  (64)  92;  (65)  95;  (66)  97;  (67)  100;  (68)  102; 
(69)   104;    (70)   106. 

SOUTH  DAKOTA.— (1)  38;  (2)  39;  (3)  44;  (4)  46;  (5)  49;  (6)  55; 
(7)  58;  (8)  59;  (9)  62;  (10)  66;  (11)  74;  (12)  76;  (13)  79;  (14) 
86;    {15)    91;    (16)    102;    (17)    106. 

TENNESSEE.- (85)  4;    (86)  6;   (87)  10;   (88)  17;   (89)  24;   (90)  25; 

(91)  30;   (92)   36;    (93)   42;    (94)   45;    (95)   49;    (90)   54;    (97)   56; 

(98)  60;   (99)  63;   (100)   66;    (101)  70;   (102)  73;   (103)  76;    (104) 

78;  (105)  80;  (lu6)  82;  (1U7)  89;  (108)  91;  (109)  97;  (110)  100; 

(111)  102;   (112)   105;   (113)   106;   (114)   108. 
TEXAS.— (68)   2;    (69;   24  Tt-x.   App.)   5;    (70;   25,   26   Tex.   App.)    8; 

(71)   10;   (27  Tex.  App.)   11;   (72)   13;   (73,  74)   15;    (75)   16;    (70) 

18;   (77;  28  Tex.   App.)   19;   (78)  22;   (79)  23;   (29  Tox.  App.)  25; 

(80,  81)  26;    (82)  27;   (30  Tex.  App.)  28;    (S3)  29;    (SI)   31;    (S5  > 
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84;   (31  Tex,  Cr.  Eep.;  86)  37;    (86;  32  Tex.  Cr.  Rep.)   40:    (87; 

33  Tex.   Cr.   Ecp.)    47;    (34   Tex.   Cr.  Rep.;    88)   53;    (89,   90)    59; 

(35  Tex.  Cr.  Rep.)   60;    (36  Tex.   Cr.  Rep.)   61;    (91;   37  Tex.  Cr. 

Eep.)   66;    (38  Tex.   Cr.   Eep.)    70;    (92)    71;    (39  Tex.  Cr.    Rep.) 

73;    (40  Tex.  Cr.  Rep.)  76;    (93)   77;    (94)   86;    (95)   93;    (41,  42, 

43  Tex.  Cr.  Rep.)  96;   (96)  97;   (44  Tex.  Cr.  Rep.)  100;   (97)  104; 

(98)   107;   (45,  46  Tex.  Cr.  Rep.)   108. 
UTAH.— (13)  57;   (14)  60;   (15)  62;   (16)  67;   (17)  70;   (18)  72;   (19) 

75;  (20)  77;  (21)  81;  (22)  83;  (23)  90;  (24)  91;  (25)  95;  (26)  99; 

(27)    101;    (28)    107. 
VERMONT.— (60)   6;    (61)   15;   (62)  22;    (63)  25;    (64)   33;    (65)  36; 

(66)  44;   (67)  48;   (68)  54;    (69)  60;    (70)  67;    (71)  76;   (72)   82; 

(73)   87;   (74)  93;   (75)  98;   (76)  104;   (77)  107. 
VIEGliNlA.— (82)   3;    (S3)   5;    (84)    10;    (85)    17;    (86)    19;    (87)    24; 

(88)   29;    (89)    37;    (90)   44;    (91)   50;    (92)   53;    (93)    57;    (94,  95) 

64;  (96)  70;  (97)  75;  (98)  81;  (99)  86;  (100)  93;  (101)  99;  (102) 

10-A;    (103)    106. 
WASllliNGTON.- (1)  22;  (2)  26;  (3)  28;  (4)  31;  (5)  34;  (6)  36;  (7) 

38;   (8)  40;   (9)  43;   (lU)  45;   (11)  48;   (12)  50;   (13)  52;   (14)  53; 

(15)   55;   (16)  58;   (17)   61;    (18)   63;   (19)   67;    (20)   72;    (21)   75; 

(22)   79;    (23)   83;    (24)   85;    (25)   87;    (26)   90;    (27)   91;    (28,  29) 

92;   (30)  94;  (bl)  96;   (32)  98;  (33)  99;   (34)  101;   (35)  102;   (36) 

104;    (37,  38)   107;    (39)   109. 
WEST   VlRGliNlA.— (29)   6;    (30)   8;    (31)   13;    (32,  33)   25;    (34)   26; 

(35)  29,  (36)  32;  (37)  38;   (38,  39)  45;   (40)  52;   (41)  56;  (42)  57; 

(43)   64;    (44)   67;    (45)   72;    (40)    76;    (47)    81;    (48)    86;    (49)    87; 

(50)  88;   (51)  90;  (52)  94;  (53)  97;  (54)  102;   (55)  104;  (56)  107. 
WISCONtiiN.— (69)  2;   (70,  71)  5;   (72)  7;    (73)  9;   (74,  75)   17;    (76, 

77)   20;    (78)   23;    (79)   24;    (80)   27;    (81)   29;    (82)    33;    (83)    35; 

(84)   36;   (85,  SO)   39;    (87)   41;   (88)  43;    (89)  46;    (90)   48;    (91) 

51;   (92)  53;   (93)  57;   (94)  59;   (95)  60;   (96,  97)  65;   (98,  99)  67; 

(100)  69;   (101)  70;   (102)  72;   (103)  74;   (104,  105)  76;   (lu6)  80; 

(lu7,  lu8)  81;  (109)  83;  (110)  84;   (111)  87;  (112)  88;   (113)  90; 

(114)    91;    (115)    95;    (IIG)    96;    (117)    98;    (118)    99;    (119)    100; 

(120)  102;   (121)  105;   (122)  106;   (123)  107;   (124)  109. 
WYOAliiNG.— (3)  31;  (4)  62;  (5)  63;  (6)  71;  (7)  75;  (8)  80;  (9)  87; 

(10)  98;   (11)  100;   (12)  109. 
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CASES   REPORTED. 


NAME.  SUBJECT.  REPORT.  PAOE. 

Aebi  V.  Bank  of  Evansville Banking 124  Wis.  73 . .  .   92.5 

Aga  V.  Harbach Master  and  Ser.  .127  Iowa,  144.   377 

Allen    V.    North    Des    Moines    etc. 

Church Corporations    127  Iowa,  96.  .   366 

American  Express  Co.  v.  Jennings.  Carriers 86  Miss.  329.  .    710 

Baldwin  v.  Ohio  Township Surface  Waters.  . .   70  Kan.  102.  .  .414 

Baldwin  v.  Williams Fraud.  Convey.. .  .    74  Ark.  316. .  .   81 

Beh  V.  Bay Ees  Judicata 127  Iowa,  246.  .385 

Berry,  In  re Automobiles 147  Cal.  523.  .    160 

Best  V.  Berry Wills   189  Mass.  510 .   65 1 

Birmingham    Southern    Ry.    Co.    v. 

Lintner Husb.  and  Wife.  .141  Ala.  420.  .      40 

Board  of  Commrs.  etc.  v.  Shaffner.  Taxation 12  Wyo.  177.  .   971 

Boland  v.  McKowcn Entireties 189  Mass.  563 .    663 

Brown  v.  Gerald Eminent  Domain.  .  100  Me.  351.  . .   526 

Brown,  In  re Insanity    39  Wash.  160.   868 

Burnham  v.  China  Mut.  Ins.  Co..  .  I n.suranre    189  Mass.  100.   627 

Burrill  v.  Whitcomb Mortgage 100  Me.  286.  . .   498 

Chastang  v.  Chastang AdiK   Possession.  .  141  Ala.  451.  .  45 

Cherry  v.  Chicago  etc.  R.  R.  Co.  . .  Carriers 191  Mo.  489. . .  830 

Chicago  Heights  etc.  Co.  v.  Miller.  Statute  of  Frauds. 219  111.  79 314 

Coey  V.  Clcghorn Exemptions 10  Idaho,  166.  199 

Commonwealth  v.  Sisson Const.  Law 189  Mass.  247.  .630 

Compher  v.  Browning Wills 219  111.  429.  .  .  346 

Connell  v.  Moore .  Guardians    70  Kan.  88 .  .  .  408 

Consolidated  Gas  Co.  v.  Mayor  etc. 

of  Baltimore Taxation 101  Md.  .541 ...  584 

Coonan  v.  Loewenthal Setoff   147  Cal.  218.  .  128 

Couts  V.  Cornell Taxation    147  Cal.  5G0.  .  16S 

Creighton  v.   Roe Deed 218  111.  619.  .  .  310 

Davis  V.  State Stock  Laws 141  Ala.  84.  .  .  19 

Desautels   v.   Cloutier Matiter  and  Ser.  .  .  189  Mass.  349.  641 

Drake  v.  Kansas  City Defective   Street .  .  190  Mo.  370 .  .  .  759 

Dunn  V.  Boston  etc.  Ry.  Co Master  and  Ser. .  .  189  Mass.  62.  .  6U1 
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NAMB.  SUBJECT.  REPOBT.  PAGE. 

Eau  Claire  Nat.  Bank  v.  Chippewa 

Valley  Bank Garnishment  . .  .  .124  Wis.  520.  .  966 

Emerson  v.  Nash Pleading 124  Wis.  369.  .  944 

Evans  Marble  Co,  v.  International 

Trust  Co Mechanic's  Lien.. 101  Md.  210. . .  568 

Fairbanks  v.  Boston  Storage  etc. 

Co Master  and  Ser. .  .189  Mass.  419.  646 

Fidelity  etc.  Co.  v.  Sturtevant  Co.  Mortgages    86  Miss.  509. .  716 

Filley  v.  Christopher Fixtures 39  Wash.  22 . .  853 

Finley  v.  Moose Prohibition 74  Ark.  217 .  .  79 

First  National  Bank  v.  Glenn Adcnoxvledament  .    10  Idaho,  224.  204 

Fletcher  V.  Eagle Corporations    ....   74  Ark.  585..  100 

Folsom  V.  Harr Spe.  Performance. 218  lU.  369. . .  297 

Ford  V.  Washington  National  Bldg. 

etc.   Assn Usury 10  Idaho,  30..  192 

Forrest  v.  Fey Divorce 218  111.  165 .. .  249 

Freund  v.  Freund Insurance 218  111.  189.  . .  283 

Fritz,  Ex  parte Fish    86  Miss.  210.  700 

Gardner  v.  Couch False  Impris 137  Mich.  358.  684 

Gardiner  v.  Hinton Cotenancy 86  Miss.  604 .  726 

Getz  Bros.  &   Co.  v.  Fodcral  Salt 

Co Ecstraint  of  Trade. 147  Cal.  115. .  114 

Grant  v.  Cornell Injunction 147  Cal.  565.  .  173 

Gray  v.   Stewart Convicts 70  Kan.  429 .  .  461 

Greek- American  Sponge  Co.  v.  Eich- 

ardson  Drug  Co Inter.  Commerce.  .124  Wis.  469. .  961 

Greer  v.  Newland Chattel  Mortgages.  70  Kan.  310.  .  424 

Grice  v.  Woodworth .  . . : Homestead 10  Idaho,  459 .  214 

Handy  v.  State Jurors 101  Md.  39 558 

Harrington,  Estate  of Eea  Judicata 147  Cal.  124.  .  llS 

Harris  v.  Eorabaek Deeds    137  Mich.  292 .  681 

Hayden,  Ex  parte Const.   Late    147  Cal.  649. .  183 

Hayne  v.  Union  Street  Ky.  Co.  .  .  .  Carriers    189  Alass.  551.  655 

Higgins  V.  Higgins Hush,  and  W^i/e.  .219  111.  146...  316 

Hoch  V.  People Witnesses 219  111.  265. . .  327 

Honeycutt  v,  Nyquist,  Petersen  & 

Co Process   12  Wyo.  183 .  .  975 

Huber  v.  Stark Trespass   124  Wis.  359.  .  937 

Hudson  V.  Columbian  Tiiinsfcr  Co.  WareTiou'f'ocjt  .  ..  137  Mich.  255.  679 

Johnson  v.  State Time 141  Ala.  7 17 

Johnson  v.  Walker Bastardy 86  Miss.  757.  733 

Joyce  V.  Dyer Cotenancy    189  Mass.  64 . .  603 

Kansas    City    etc.    E.    B.    Co.    v. 

Washington Carriers 74  Ark.  9 . , , ,  61 


12  Cases  Reported. 

NAME.  SUBJECT.  REPORT.  PAGE. 

Kelso,  In  re Const.  Law 147  Cal.  609. .  178 

Kleis  V.  McGrath Mortgages   127  Iowa,  459 .  396 

Little  Rock  etc.  R.  R.  Co.  v.  Rec- 
ord   Carriers 74  Ark.  125. .  67 

McConnell  V.  Wolcott Homesteads    70  Kan.  375..  454 

McKee  v.  West Fraud.  Conveyance. lAl  Ala.  531.  .  54 

McMillan  v.  Reaume Limitations   137  Mich.  1.  . .  666 

Manlon  v.  Portsmouth  etc.  Ry.  . . .  Street  Eailway.  .  .100  Me.  41. . . .  476 
Merrick  v.  Korthwestern  etc.   Ins. 

Co Insurance 124  Wis.  221..  931 

Miller  v.  Moran  Bros.  Co Contractors 39  Wash.  631.  917 

Minneapolis  Fire  etc.  Co.  v.  Nor- 
man  Insurance   74  Ark.  190..  74 

National  Cotton  Oil  Co.  v.  Young.  Sales    74  Ark.  144.  .  71 

Navajo  Mining  etc.  Co.  v.  Curry.  .  Corporations    .  . .    147  Cal.  581.  . .  176 

Nevins  v.  Chicago  etc.  Ry.  Co Carriers    124  Wis.  313. .  935 

Norris  v.  Lilly Conveyance 147  Cal.  754.  . .  1S8 

People  V.  Woods Homicide    147  Cal.  265 ...  151 

Peru,  Inhabitants  of,  v.  Barrett.  . .  Ferries 100  Me.  213.  . .  494 

Peterson  v.  Gibbs Timber 147  Cal.  1 107 

Pierce  v.  Perry Limitations 189  Mass.  332.  637 

Pine    Bluff    etc.    Assn.    v.    Thal- 

heimer Loan   Association.  .    74  Ark.  63.  .  63 

Proctor  V.  Maine  Cent.  R.  R.  Co.idv.  Fossessum.    .100  Me.  27 474 

Pryor  v.   Winter Femainderman  ....  147  Cal.  554.  .  162 

Purington  v.  HinchlilT Boycotting 219  111.  159...  322 

Putnam  v.  Misochi Contribution   .....  1S9  Mass.  421.  648 

Queen  Ins.  Co.  v.  Straughan Insurance    70  Kan.  186..  421 

Reagan   v.   Union   Mut.   Life   Ins. 

Co Insurance   189  Mass.  555 .  659 

Richardson  v.  Smith Stat,  of  Frarids.  .  .101  Md.  15 552 

Robbins  v.  Bouhvare Frobate  Sale 190  Mo.  33 746 

Robertson  v.  Montgomery  Baseball 

Assn Injtmction 141  Ala.  348. .  30 

St.  Louis  V.  Liessing Const.  Law 190  Mo.  404.  . .  774 

St.  Louis  etc.  Ky.  ('o.  v.  A(\;ims.  .  Damages 74  Ark.  326..  85 

Sehloss    V.    Westchester    Fire    Ins. 

Co Insurance 141  Ala.  500.  .  58 

Schuler  v.  Ford Judgment 10  Idalio,  739.  233 

Siegel-Cooper  &  Co.  v.  Treka Master  and  Ser.    .218  111.  559.  . .  302 

Singer  Mfg.  Co.  v.  Boyette Suretyship    74  Ark.  600.  .  104 

Smith  V.   Lacey Bankruptcy    86  Miss.  295.  707 

Smith  V.  St.  Paul  etc.  Ry.  Co Eminent  Domain..  39  Wash.  355 .  ^^^9 


Cases  Reported.  13 

^"AME.  E'^^JECT.  REPORT.  PAGE. 

State  V.  Brewer Mandamus 39  Wash.  65 .  .  858 

State  V.  Case Taxation    39  "Wash.  177 .  874 

State   V.   Goggin Judgvient 191  Mo.  482 .. .  826 

State  V.  Gordon Self -defense 191  Mo.  114. . .  790 

State  V.  Nelson Coust.  Laiv 10  Idaho,  522 .  226 

State  V.  Smith Uomicide    127  Iowa,  534 ,  402 

State  V.  Superior  Court Appeal 39  Wash.  115 .  S'i2 

State  V.  Williams State   101  Md.  529...  579 

Stewart  v.  Wilson Mortgages 141  Ala.  405. .  33 

Stillman  v.  Hamor Attachment    70  Kan.  469.  .  465 

Supreme  Tent,   K.   of  M.  v.   Port 

Huron  Sav.  Bank Evidence    137  Mich.  627.  6:i0 

Stratton  v.  Nichols  Lumber  Co.  . .  .  Negligence 39  Wash.  323.  SSI 

Summers  v.  Mutual  Life  Ins.  Co.  .  Insurance   12  Wyo.  369. .  992 

Thick  v.  Detroit  etc.  Ry.  Co Sales 137  Mich.  708.  694 

Thompson  v.  Hemenway Judgment    218  III.  46.  . . .  239 

Toney   v.   State Const.  Law 141  Ala.  120.  .  23 

Traders'  Ins.  Co.  v.  Edwards  Post 

No.  22,  G.  A.  R .Contracts 86  Miss.  135.  699 

Turner  v.  Turner Marriage   189  Mass.  373 ,  643 

Van  Derlyn  v.  JNIack A doption   137  Mich.  146 .  669 

Wallace   v.   Swepstou.. Limitations    74  Ark.  520..  94 

Whiuery  v.  McLeod Homestead 127  Iowa,  11. .  364 

W'hitfield  V.  Burke Fower  of  Sale 86  Aliss.  435.  714 

Williams  v.  Viucput Exemptions 70  Kan.  595 .  .  469 

Willis  V.  Rice Guardianship    141  Ala.  168 .  .  26 

Wisconsin    Lumber    Co.    v.    Greene 

etc.  Tel.  Co Corporations 127  Iowa,  350 .  387 

Yazoo  etc.  R.  R.  Co.  v.  Grant Carriers   86  Miss.  565.  723 

Younger  v.  Hehn Habeas  Corpus  ...   12  Wyo.  289 .  986 


AMERICAN   STATE  REPORTS. 

VOLUME  109. 
(15) 


CASES 

IN  THE 

SUPREME  COURT 

OF 

ALABAMA. 


JOHNSON  V.  STATE. 

[141  Ala.  7,  37  South.  421.] 

WORDS  AND  PHRASES— "Until."— The  use  of  the  word 
"until"  generally  implies  an  intention  to  exclude  the  day  to  which 
it  refers,  unless  the  contrary  appears  from  the  context  of  the  stat- 
ute or  instrument  in  which  such  word  is  used.     (p.  18.) 

JUDGMENTS  after  End  of  Term. — If  a  statute  provides  that 
a  certain  term  of  court  shall  continue  "until"  a  specified  day,  the 
proceedings  and  judgment  in  a  trial  before  such  court  on  the  day 
succeeding  that  named  in  the  statute  are  coram  non  judice  and 
void,  and  will  not  support  an  appeal,     (p.  19.) 

Goodhue  &  Blackwood,  for  the  appellant. 

M.  Wilson,  attorney  general,  for  the  state. 

®  HAKALSON,  J.  The  act  to  declare  the  powers  and  jur- 
isdiction of  the  city  court  of  Gadsden  provides  that  there  shall 
be  two  regular  terms  in  each  year,  and  may  continue  in  ses- 
sion until  the  business  thereof  is  disposed  of.  Regular  terms 
of  said  court  shall  be  as  follows:  "Beginning  on  the  third 
Monday  in  January  in  each  year,  and  continuing  until 
the  last  Saturday  in  June,  and  on  the  third  Monday  in  Sep- 
tember in  each  year,  and  continuing  until  the  third  Saturday 
in  December":  Acts    1900-01,  p.  1291. 

The  defendant  was  tried  on  the  19th  of  December,  1903, 
which  was  the  third  Saturday  in  December.  He  did  not,  in 
the  lower  court,  question  the  right  of  the  court  to  try  him  on 
that  day,  and  in  this  court  contends  that  the  word  "until" 
employed  in  the  statute  excluded  the  day  on  which  he  was 
tried,  and,  therefore,  the  proceedings  were  coram  non  judice 
and  void.    If  the  term  of  the  court  ended  on  Friday,  and  the 
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defendant  was  tried  on  Saturday,  after  the  term  had  ended, 
the  fact  that  defendant  did  not  object  to  being  tried  on  that 
day  did  not  preclude  him  from  raising  this  question  in  this 
court. 

The  well-settled  rule  is,  that  the  use  of  the  word  "until" 
generally  implies  an  intention  to  exclude  the  day  to  which  it 
refers,  unless  the  contrary  appears  from  the  context  of  the 
statute  or  instrument  in  which  the  word  is  used:  26  Am.  & 
Eng.  Ency.  of  Law,  1st  ed.,  9,  and  authorities  there  cited, 
note  1. 

In  Kendall  v.  Kingsley,  120  Mass.  94,  it  was  said:  "It 
may  be  assumed  ....  that  the  preposition  'until,'  like 
'from'  or  'between,'  generally  excludes  the  day  to  which  it 
relates :  Nichols  v.  Ramsel,  2  Madd.  280 ;  Wicker  v.  Norris,  Cas. 
Hardw.  116;  Bemis  v.  Leonard,  118  Mass.  502,  19  Am.  Rep. 
470 ;  Atkins  v.  Boylsten  Ins.  Co.,  5  Met.  439,  39  Am.  Dec.  692. 
But  such  genera]  rules  of  construction  must  yield  to  the  inten- 
tion of  the  parties,  apparent  on  the  face  of  the  whole  instru- 
ment, as  applied  to  the  subject  matter":  Anderson's  Law  Dic- 
tionary, tit.  "Until." 

^  The  charter  of  a  bank  was  continued  in  force  until  the 
first  day  of  January,  1850,  and  it  was  held  that  the  word 
"until"  was  used  in  an  exclusive  sense,  and  that  the  charter 
expired  on  December  31,  1849:  People  v.  Walker,  17  N.  Y. 
502. 

Under  a  statute  providing  that  bids  from  all  persons  should 
be  received  "until"  the  1st  of  July,  1849,  it  was  held  that  the 
time  for  receiving  bids  terminated  when  that  day  began :  Web- 
ster V.  French,  12  111.  302. 

When  time  was  given  beyond  the  term  for  filing  a  bill 
of  exceptions,  until  a  day  named,  it  was  held  that  the  filing 
of  the  bill  on  such  a  day  was  not  within  the  time  limited : 
Cor])in  v.  Ketcham,  87  Ind.  138. 

There  is  nothing  in  the  statute  to  indicate  that  the  third  Sat- 
urday in  December,  the  day  on  which  the  trial  occurred,  was 
included  within  the  limits  of  the  term.  Unaided  b}'  anything 
in  the  context  of  the  statute  to  the  contrary,  we  must  be  gov- 
erned by  what  the  legislature  said,  and  presume  that  they 
said  what  they  intended  to  say.  "When  a  law  is  plain  and 
unambiguous,  whether  it  be  expressed  in  general  or  limited 
terms,  the  legislature  should  be  intended  to  mean  what  they 
have  plainly  expressed,  and  consecjuently  no  room  is  left  for 
-construction.     Possible  or  even  probable  meanings,  where  one 
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is  plainly  declared  in  the  instrument  itself,  the  courts  are  not 
at  liberty  to  search  elsewhere":  Cooley  on  Constitutional 
Limitations,  69,  70;  State  v.  McGough,  118  Ala.  159,  24 
South.  395. 

The  judgment  below  is  void  and  will  not  support  an  appeal. 
It  must  therefore  be  dismissed. 


In  the  Computation  of  Time,  the  word  "until,"  -when  used  in  a 
statute,  is  ordinarily  taken  as  implying  an  intention  to  exclude  the 
day  to  which  it  refers:  See  the  monographic  note  to  State  v. 
Michel,  78  Am.  St.  Eep.  386. 


DAVIS  V.  STATE. 

[141  Ala.  84,  37  South.  454.] 

CONSTITUTIONAL  LAW— Stock  Law.— A  statute  entitled  an 
act  to  prevent  stock  from  running  at  large  in  a  certain  county, 
and  providing  that  whenever  ten  freeholders  in  any  particular  part 
of  such  county  shall  petition  the  probate  judge  thereof  for  an 
election  therein  to  determine  whether  stock  shall  be  prohibited 
from  running  at  large,  he  shall  order  such  an  election,  is  not  un- 
constitutional as  a  delegation  of  legislative  powers.  Under  such 
statute  and  petition  all  of  the  qualified  voters  in  the  proposed  dis- 
trict have  a  right  to  vote  at  the  election,  and  they  may  eitlior  ap- 
prove or  defeat  the  recommendation  of  the  petitioners,      (pp.  20,  21.) 

STOCK  LAWS — Indictment  for  Violation. — An  indictment  for 
the  violation  of  a  district  stock  law  prohibiting  animals  from 
running  at  large  within  a  designated  territory  need  not  allege  the 
various  proceedings  required  by  the  statute  to  be  had  in  establish- 
ing a  stock  law  in  such  district,      (p.  21.) 

INDICTMENT  Need  not  Set  Up  the  Proof  in  the  case,  and 
need  only  charge  the  commission  of  the  olfense  in  the  language  of 
the  statute,     (p.  21.) 

STOCK  LAWS. — Indictment  for  Violation  of  a  local  or  dis- 
trict livestock  law  conferring  jurisdiction  upon  a  justice  of  the 
peace  within  such  district  of  prosecutions  for  a  violation  of  such 
law,  is  not  subject  to  the  objection  that  the  crime  is  a  misdemeanor, 
triable  only  by  a  justice  of  the  peace  when  the  jurisdiction  con- 
ferred by  the  statute  upon  the  justice  is  not  exclusive  and  all 
misdemeanors  are  indictable  offenses,      (p.  22.) 

EVIDENCE — Judicial  Notice  of  Local  Laws. — If  a  statute,  lo- 
cal in  its  nature,  extends  to  all  persons  who  may  come  within  the 
territory  described,  the  courts  will  take  judicial  knowledge  thereof, 
(p.  22.) 

STOCK  LAWS — Violation — Evidence. — If  a  person  is  charged 
with  the  violation  of  a  stock  law  prohibiting  animals  from  run- 
ning at  large  in  a  certain  district,  the  minute  entry  in  the  proper 
court  of  the  result  of  an  election  for,  and  the  establishment  thereby 
of,  such  district,  is  admissible  in  evidence,     (p.  22.) 
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Goodhue  &  Blackwood,  foi  the  appellant. 
M.  Wilson,  attorney  general  for  the  state. 

*''  HARALSON,  J.  The  indictment  was  found  under  the 
act  of  December  7,  1900  (Acts  1900-01,  p.  170)  amending  an 
act  "to  prevent  stock  from  running  at  large  in  several  beats 
and  parts  of  beats  in  Etowah  county,  approved  February  8, 
1898:  Acts   1898-99,  p.  683." 

The  indictment  was  demurred  to  on  many  grounds,  the  first 
of  which  was  that  it  was  based  on  an  unconstitutional  law. 
This  contention  proceeds  on  the  alleged  ground,  as  stated  in 
the  brief  of  counsel,  that  the  act  "does  not  confine  either  the 
boundaries  within  which  the  stock  law  is  to  be  operated,  or 
the  persons  who  are  to  determine  by  their  votes  whether  or 
not  the  law  shall  go  into  effect,  but  attempts  to  delegate  to 
any  ten  or  more  freeholders  who  may  see  fit  to  write  in  a  pe- 
tition the  **  power  to  determine  the  boundaries  of  the  pro- 
posed stock  district  and  the  voters  who  shall  participate  in  the 
election." 

The  first  section  of  the  act  provides:  "That  whenever  ten 
freeholders  or  householders  in  any  beat  or  part  of  beat  in 
Etowah  county  shall  petition  the  probate  judge  of  said  county 
asking  that  an  election  be  held  in  said  beat  or  part  of  said  beat 
to  decide  whether  in  said  beat  or  part  of  said  beat  stock  shall 
be  prohibited  from  running  at  large,  the  probate  judge  shall 
order  an  election  in  such  beat  or  part  of  beat  described  in  said 
petition  and  at  a  place  to  be  designated  in  said  petition,  and 
shall  notify  the  public  that  an  election  will  be  held  at  said 
voting,  not  less  than  twenty  nor  more  than  thirty  days  from 
the  publication,  specifying  the  day  of  election,  to  decide 
whether  in  said  beat  or  part  of  beat  described  in  said  petition 
stock  shall  be  prohibited  from  running  at  large,"  etc. 

The  criticism  of  the  act  is  not  well  made.  The  act  does  pro- 
vide, not  that  "ten  freeholders  or  householders  shall  have  the 
power  to  determine  the  boundaries  of  the  proposed  stock  dis- 
trict"; but  it  simply  bestows  on  them  the  right  to  petition 
for  an  election  to  be  held  in  the  beat  or  part  thereof  desig- 
nated in  the  petition,  at  which  the  qualified  voters  of  the  beat 
or  part  of  the  beat  designated  shall  be  allowed  to  vote.  So  the 
petitioners  have  no  right  to  determine  the  boundaries  of  the 
district,  since  the  qualified  voters  may  approve  or  defeat  the 
recommendation  of  the  petitioners,  and  they  are  the  ones  who, 
at  last,  determine  the  boundaries  of  the  district.     If  compe- 
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tent  for  the  legislature  to  authorize,  in  this  manner,  the  estab- 
lishment of  a  stock  district,  it  was  just  as  competent  for  it  to 
authorize  a  part  of  the  beat  to  do  so.  The  legislature  in  this 
act  did  authorize  the  establishment  of  such  districts,  depend- 
ent upon  the  condition  of  the  people  voting  to  have  them,  and 
when  the  condition  named  had  been  fulfilled,  and  the  district 
is  thereby  established,  it  cannot  be  said  that  there  was  not  leg- 
islative authority  behind  it.  The  act  does  not  delegate  leg- 
islative powers,  but  it  is  legislation,  to  take  effect  upon  a  valid 
condition. 

***  The  legislature  may  pass  a  valid  statute,  to  take  effect 
upon  the  happening  of  a  future  event,  and  the  statute  will 
not,  on  this  account,  be  held  to  be  unconstitutional :  Hand  v. 
Stapleton,  135  Ala.  156,  33  South.  689. 

Many  similar  acts  have  been,  from  time  to  time,  passed  by 
the  legislature,  and  its  competency  to  create  such  laws  has 
been  frequently  questioned.  It  has,  however  been  uniformly 
held  that  such  acts  are  not  unauthorized  delegation  of  legisla- 
tive authority  to  the  commissioner's  courts,  nor  otherwise  ob- 
jectionable on  constitutional  grounds:  McGraw  v.  County 
Commrs.,  89  Ala.  407,  8  South.  852 ;  Edmondson  v.  Ledbetter, 
114  Ala.  477,  21  South.  989. 

The  act  is  not  subject  to  the  other  objection  raised  to  it 
that  it  does  not  define  the  persons  who  are  to  determine  by 
their  votes  whether  or  not  the  law  shall  go  into  effect,  but  at- 
tempts to  delegate  to  any  ten  or  more  freeholders  or  house- 
holders the  power  to  determine  the  voters  who  shall  partici- 
pate in  the  election.  The  act  leaves  it  to  a  decision  of  a  major- 
ity of  the  "qualified  voters  of  said  beat  or  part  of  said  beat." 

There  is  nothing  in  the  second  or  third  grounds  of  de- 
murrer. The  indictment,  as  stated,  is  under  said  amended  act 
of  1900-01,  and  the  act  of  September  29,  1903,  has  no  appli- 
cation to  this  case. 

The  fourth,  fifth  and  sixth  grounds  set  up  in  substance  that 
it  was  necessary  to  aver  the  various  proceedings  required  bj' 
the  act  to  be  gone  through  with  in  establishing  said  district. 
This  was  unnecessary.  It  is  not  required  that  an  indictment 
shall  set  up  the  proof  in  the  case,  but  merely  to  charge  the 
commission  of  the  offense  in  the  language  of  the  statute  which 
is  here  done. 

The  seventh  ground  was  bad.  The  statute  gives  jurisdiction 
to  the  justice  of  the  peace,  but  it  does  not  make  that  jurisdic- 
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tion  exclusive.     All  misdemeanors    are    indictable    offenses: 
Code,  sec.  4891. 

The  eighth  ground  was  also  without  merit.  The  court  takes 
judicial  notice  of  such  laws.  The  statute,  though  local  in  its 
nature,  extends  to  all  persons  who  may  come  within  the  terri- 
tory described,  and  is  a  statute  of  which  the  courts  take  judi- 
cial knowledge:  Carson  v.  State,  69  Ala.  235;  Compton  v. 
State,  95  Ala.  25,  11  South.  69. 

^**  The  minute  entry  of  the  result  of  the  election  and  the 
establishment  of  the  district  was  introduced  in  evidence.  The 
defendant  objected  to  its  introduction  because  it  showed  on  its 
face  that  there  was  a  contest  filed  as  to  said  election,  and  fails 
to  show  the  verdict  of  a  jury  determining  said  contest;  and 
that  said  minute  entry  fails  to  show  that  proceedings  were  had 
in  accordance  with  the  statute  on  the  contest  filed,  and  the 
probate  judge  had  no  authority  after  contest  filed  to  enter  the 
order  on  the  minute-book  declaring  it  unlawful  to  permit  stock 
to  run  at  large  within  the  territory  without  first  having  deter- 
mined the  contest. 

The  bill  of  exceptions  shows  that  on  the  24th  of  April,  1902, 
a  contest  of  said  election  was  filed,  and  May,  1902,  was  set  to 
hear  said  contest,  and  the  same  was  duly  heard  upon  the  issue 
as  stated  in  the  petition  for  contest,  and  upon  the  hearing  of 
the  same,  the  court  dismissed  the  proceedings,  in  favor  of  the 
contestees. 

It  does  not  appear  upon  what  ground  the  court  dismissed 
the  proceedings  for  a  contest.  Neither  the  petition  nor  any  of 
the  proceedings  therefor  are  shown.  In  the  absence  of  such 
showing  we  will  presume  that  the  contest  was  dismissed  on 
some  proper  ground :  Bodine  v.  State,  129  Ala.  106,  29  South. 
926;  Newell  v.  State,  115  Ala.  54,  22  South.  572. 

Affirmed. 


Local  Option  Statutes,  having  for  their  object  the  regulation  or 
prohibition  of  the  sale  of  intoxicating  liquors,  have  been  upheld 
in  many  cases:  See  State  v.  Common  Pleas,  36  N.  J.  L.  72,  13  Am. 
Rep.  422;  State  v.  Wilcox,  42  Conn.  364,  19  Am.  Rep.  536;  Fell 
V.  State,  42  Md.  71,  20  Am.  Rep.  83;  State  v.  Cooke,  24  Minn. 
247,  31  Am.  Rep.  344.  The  legislature  has  power  to  pass  a  con- 
<litional  statute,  and  to  make  its  taking  effect  depend  upon  some 
subsequent  event,  such  as  the  vote  of  the  people  uf  a  county: 
People  V.  McFaddeu,  81  Cal.  489,  15  Am.  St.  Eep.  66. 
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TONEY  V.  STATE. 

[141   Ala.   120,  37   South.   332.] 

CONSTITUTIONAL  LAW— Labor  Contracts.— A  statute  mak- 
ing it  a  misdemeanor  for  anyone  under  contract  in  writing  to 
labor,  or  work  land  for  any  given  time,  to  break  his  contract  and 
enter  into  another  one  with  a  different  person  without  the  consent 
of  his  employer,  and  without  suflScient  excuse,  and  without  giving 
notice  of  his  old  contract  to  the  person  with  whom  he  makes  the 
new  one,  is  unconstitutional  and  void  as  violative  of  the  constitu- 
tional guaranty  of  life,  liberty  and  property,  and  as  abridging  the 
privileges  and  immunities  of  citizens,     (pp.  23,  24.) 

F.  M.  De  Graffenreid,  for  the  petitioner. 

M.  Wilson,  attorney  general,  for  the  state. 

*22  SHARPE,  J.  Authority  for  the  warrant  under  which 
petitioner  is  imprisoned  does  not  exist  unless  in  an  act  ap- 
proved March  1,  1901  (Acts  1900-01,  p.  1208),  which  purports 
to  apply  in  Russell  and  other  counties  of  this  state,  and  which 
declares  "That  any  person  who  has  contracted  in  writing  to 
labor  for,  or  serve,  another  for  any  given  time,  or  any  person 
who  has  by  written  contract  leased  or  rented  land  from  an- 
other for  any  specified  time,  or  any  person  who  has  contracted 
in  writing  with  a  party  furnishing  the  lands,  or  the  lands  and 
teams  to  cultivate  it,  either  to  furnish  the  labor,  or  the  labor 
and  teams  to  cultivate  the  land,  with  stipulations,  express  or 
implied,  to  divide  the  crops  between  them  in  certain  propor- 
tion, and  who  before  the  expiration  of  such  contract  and  with- 
out the  consent  of  the  other  party,  and  without  sufficient  ex- 
cuse, to  be  adjudged  by  the  court,  shall  leave  such  other  party, 
or  abandon  said  contract,  or  leave  or  abandon  the  leased  prem- 
ises, or  the  land  furnished  as  aforesaid,  and  who  shall  also 
make  a  second  contract,  either  parol  or  written,  of  a  similar 
nature  or  character  to  any  of  said  aforementioned  contracts, 
though  differing  in  some  particulars  in  the  terms,  stipula- 
tions or  period  of  time,  with  a  different  person  without  first 
giving  notice  to  such  person  of  the  existence  ^^^  of  the  said 
first  contract,  shall  be  guilty  of  a  misdemeanor,  and  on  convic- 
tion be  fined  not  exceeding  fifty  dollars,  or  sentenced  to  hard 
labor  for  not  exceeding  six  months,  one  or  both,"  etc.  This 
enactment  cannot  operate  consistently  with  the  guaranties  of 
equality,  liberty,  and  property,  made  by  the  federal  and  also 
by  the  state  constitution.  In  the  state  constitution  as  it  ex- 
isted when  this  act  was  passed  and  as  it  now  exists,  "life,  lib- 
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erty  and  property"  are  enumerated  as  being  among  the  in- 
alienable rights  of  all  men,  and  to  protect  the  citizen  in  the 
enjoyment  of  "life,  liberty  and  property"  are  declared  to  be 
the  sole  object  and  only  legitimate  end  of  government.  In  the 
fourteenth  amendment  to  the  federal  constitution  it  is  de- 
clared:  "No  state  shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  the  citizens  of  the 
United  States ;  nor  shall  any  state  deprive  any  person  of  life, 
liberty,  or  property  without  due  process  of  law. ' '  In  interpre- 
tation of  this,  it  was  said  in  Allgeyer  v.  Louisiana,  165  U.  S. 
578,  579, 17  Sup.  Ct.  Rep.  427,  41  L.  ed.  317 :  "The  liberty  men- 
tioned in  the  amendment  means  not  only  the  right  of  the  citi- 
zen to  be  free  from  the  mere  physical  restraint  of  his  person 
as  by  incarceration,  but  the  term  is  deemed  to  embrace  the 
right  of  the  citizen  to  be  free  in  the  enjoyment  of  all  his  facul- 
ties; to  be  free  to  use  them  in  all  lawful  ways;  to  live  and 
work  where  he  will ;  to  earn  his  livelihood  by  any  lawful  call- 
ing, to  pursue  any  livelihood  or  avocation  and  for  the  purpose 
to  enter  into  all  contracts  which  may  be  proper,  necessary  and 
essential  to  his  carrying  out  to  a  successful  conclusion  the  pur- 
poses above  mentioned."  In  support  of  that  interpretation 
the  court  rendering  it  quoted  approvingly  from  the  opinion 
of  Justice  Bradley  in  Butchers'  Union  Co.  v.  Crescent  City 
Co.,  Ill  U.  S.  746,  4  Sup.  Ct.  Rep.  652,  28  L.  ed.  585,  the  fol- 
lowing: "The  right  to  follow  any  of  the  common  occupations 
is  an  inalienable  right.  It  was  formulated  as  such  under  the 
phrase  'pursuit  of  happiness' in  the  Declaration  of  Independ- 
ence which  commenced  with  the  fundamental  proposition  that 
all  men  are  created  equal ;  that  they  are  endowed  by  their 
Creator  with  certain  inalienable  rights;  that  among  these  are 
'life,  liberty  and  the  pursuit  of  happiness' ;  this  right  is  a  large 
ingredient  in  the  civil  liberty  of  the  citizen.  I  ^^^  hold  that 
the  liberty  of  pursuit — the  right  to  follow  any  of  the  ordinary 
callings  of  life — is  one  of  the  privileges  of  a  citizen  of  the 
United  States." 

The  court  further  said  in  Allgeyer  v.  Louisiana,  165  U.  S. 
578,  17  Sup.  Ct.  Rep.  427,  41  L.  ed.  317:  "In  the  privilege  of 
pursuing  an  ordinary  calling  or  trade  and  of  acquiring,  hold- 
ing and  selling  property  must  be  embraced  the  right  to  make 
all  proper  contracts  in  relation  thereto,"  etc.  On  the  same 
subject  the  court  said  in  State  v.  Goodwill,  33  W.  Va.  179,  25 
Am.  St.  Rep.  863,  10  S.  E.  285,  6  L.  R.  A.  621:  "A  person  liv- 
ing under  the  protection  of  this  government  has  the  right  to 
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adopt  and  follow  any  lawful  industrial  pursuit  not  injurious 
to  the  community  which  he  may  see  fit.  And  as  incident  to 
this  is  the  right  to  labor  or  employ  labor,  make  contracts  in  re- 
spect thereto  upon  such  terms  as  may  be  agreed  upon  by  the 
parties, ' '  etc.  In  the  same  case  it  was  said :  ' '  The  right  to  buy 
and  sell  property,  and  contract  in  respect  thereto  including 
contracts  for  labor — which,  as  we  have  seen,  is  property — is 
protected  by  the  constitution.  If  the  legislature,  without  any 
public  necessity  has  the  power  to  prohibit  or  restrict  the  right 
of  contract  between  private  persons  in  respect  of  one  lawful 
trade  or  business,  then  it  may  prevent  the  prosecution  of  all 
trades,  and  regulate  all  contracts."  The  principles  so  an- 
nounced are  by  the  above-cited  and  other  authorities  recog- 
nized as  correct :  See  Commonwealth  v.  Perry,  155  Mass.  117, 
31  Am.  St.  Rep.  533,  28  N.  E.  1126,  14  L.  R.  A.  325 ;  People 
v.  Berrien  Circuit  Judge,  124  Mich.  664,  83  N.  W.  594,  50  L. 
R.  A.  493 ;  City  of  Chicago  v.  Netcher,  183  111.  104,  75  Am.  St. 
Rep.  93,  55  N.  E.  707,  48  L.  R.  A.  261. 

Occupations  there  are  in  which  the  public  have  such  interest 
as  will  make  them  subject  to  statutory  regulation  or  even  pro- 
hibition. The  constitutional  provisions  referred  to  were  not 
designed  to  interfere  with  the  states'  police  powers;  and 
within  the  limits  set  by  the  constitution,  state  and  federal,  the 
legislature  is  free  to  determine  what  subjects  are  proper  to  be 
legislated  upon  in  conservation  of  order,  morals,  health  and 
safety;  but  a  constitutional  right  "cannot  be  imposed  or  de- 
stroyed under  the  guise  or  device  of  being  regulated":  South 
&  North  Alabama  R.  Co.  v.  Morris,  65  Ala.  193;  Joseph  v. 
Randolph,  71  Ala.  499,  46  Am.  Rep.  347. 

126  Tjjg  act  in  question  purports  to  prohibit  the  employe 
and  renter  to  make  contracts  of  the  kind  he  may  have  aban- 
doned except  under  one  of  three  alternative  conditions.  The 
first  of  these,  the  employer  in  the  case  of  the  employe,  or  the 
landlord  in  the  case  of  the  renter,  could,  by  withholding  his 
consent,  render  unavailable;  the  second — the  existence  of  an 
excuse  for  the  abandonment  to  be  judged  of  by  the  court — 
could  never  be  known  to  be  available  except  at  the  risk  of,  and 
at  the  end  of,  a  criminal  prosecution ;  the  third,  that  of  giv- 
ing notice  of  the  existing  contract,  would  tend  to  prevent  the 
making  of  a  similar  contract  with  a  new  employer  or  landlord, 
and  this  for  reasons  which  are  obvious,  if  regard  be  had  to 
the  risk  of  prosecution  to  which  such  new  employer  or  land- 
lord would  be  subject  under  another  act  in  pari  materia  with 
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this  approved  on  the  day  before  the  approval  of  this  act :  Acts 
1900-01,  p.  1225. 

If  the  conditions  prescribed  by  this  act  can  be  validly  im- 
posed, the  door  is  open  for  the  imposition  of  others  more  oner- 
ous. "Questions  of  power  do  not  depend  on  the  degree  to 
which  it  may  be  exercised.  If  it  may  be  exercised  at  all,  it 
must  be  exercised  at  the  will  of  those  in  whose  hands  it  is 
placed":  Brown  v.  Maryland,  12  Wheat.  419,  6  L.  ed.  678. 

Because  of  the  restrictions  it  purports  to  place  on  the  right 
to  make  contracts  for  employment  and  concerning  the  use 
and  cultivation  of  land,  this  act  is  wholly  invalid.  Whether 
a  like  conclusion  might  be  reached  upon  other  considerations 
urged  in  the  brief  for  petitioner,  it  is  unnecessary  to  con- 
sider. 

A  forceful  opinion  opposed  to  the  constitutionality  of  this 
act  was  recently  rendered  by  Judge  Jones,  and  is  reported  in 
123  Federal  Reporter  (D.  C. ;  Peonage  Cases)  671. 

The  act  for  which  petitioner  is  held  was  not  a  criminal  of- 
fense, and  therefore  the  judgment  appealed  from  will  be  re- 
versed and  it  will  here  be  ordered  that  the  petitioner  be  dis- 
charged from  custody. 


The  Constitutionality  of  Statutes  of  a  somewhat  similar  import  to 
that  involved  in  the  principal  case  is  considered  in  the  extended  note 
to  Booth  V.  People,  78  Am.  St.  Eep.  243,  259. 


WILLIS  V.  RICE. 

[141   Ala.   168,  37   South.   507.] 

EQUITY  JURISDICTION  —  Relief  from  Probate  Decree  — 
Guardianship  Settlement. — A  court  of  equity  having  jurisdiction  to 
compel  the  settlement  of  a  guardianship  may  and  will  under  a  l)ill 
for  that  purpose,  and  under  the  general  prayer,  set  aside  a  decree 
of  the  probate  court  discharging  such  guardian  when  it  is  shown 
that  such  decree  was  obtained  by  him  through  fr;-.ud  or  other  im- 
proper conduct,     (p.  29.) 

GUARDIANSHIP— Accounting— Sufficiency  of  Bill.— A  bill 
in  equity  by  wards  against  their  guardian  to  compel  an  accounting 
and  settlement  of  his  guardianship,  which  alleges  that  such  guardian 
took  advantage  of  the  youth  and  inexperience  of  such  wards,  who 
are  young  women,  and  upon  their  attaining  their  majority,  induced 
them,  by  reason  of  his  influence  over  them,  to  sign  a  paper  recit- 
ing that  he  had  made  a  full  settlement  of  his  account  with  them, 
which   paper   is   untrue   in   its   statements,   is   sufficient,     (p.    29.) 
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LIMITATION  OF  ACTIONS — iJill  to  Impeach  Decree.— A  bill 
in  equity  to  impeach  a  probate  decree  for  fraud,  though  not  within 
the  terms  of  the  statute  which  bars  a  bill  of  review  after  a  lapse 
of  three  years,  must,  by  analogy,  be  governed  by  the  same  limita- 
tion,    (p.  29.) 

Thornton  &  Inge,  for  the  appellant. 

Ervin  &  McAleer,  for  the  appellee. 

1^2  DOWELL,  J.  The  bill  in  this  case  is  filed  by  Mrs.  Kate 
Rice,  nee  Brasfield,  and  her  sister,  Sallie  Brasfield,  against  the 
appellant,  Byrd  C.  Willis,  to  compel  an  accounting  and  settle- 
ment by  him  of  his  guardianship  of  their  estate.  The  bill 
after  amendment  was  demurred  to,  and  from  the  decree  of  the 
chancellor  overruling  the  demurrer  the  present  appeal  is 
prosecuted. 

The  bill  shows  that  the  respondent  Willis  was  appointed 
guardian  for  the  complainants,  and  as  such  had  the  manage- 
ment and  control  of  their  estates.  When  he  became  guardian 
the  complainants  were  both  minors  of  tender  years,  and  his 
guardianship  continued  throughout  their  minority,  and  until 
each  respectively  attained  her  majority.  The  bill  further 
shows  that  a  considerable  amount  of  property,  real  and  per- 
sonal, belonging  to  the  complainants,  came  into  his  hands,  but 
for  want  of  information  from  their  guardian  they  were  un- 
able to  definitely  describe  the  property  or  to  give  the  dates 
when  he  received  the  same.  It  is  alleged  that  on  April  10, 
1891,  the  said  AVillis  made  a  partial  settlement  of  his  accounts 
as  such  guardian  in  the  probate  court  of  Mobile  county,  where- 
by it  was  then  ascertained  that  he  was  indebted  to  the  com- 
plainant, Kate  Brasfield,  in  the  sum  of  eighteen  hundred 
and  fifty-one  and  06-100  ($1851.06)  dollars,  and  to  the  com- 
plainant, Sallie  Brasfield,  in  the  sum  of  nineteen  hundred 
and  fifty-two  and  71-100  ($1952.71)  dollars,  since  which  time 
no  account  has  ever  been  stated  by  their  said  guardian. 

It  is  shown  that  subsequent  to  such  partial  settlement  other 
property  of  complainants  came  into  the  hands  of  said  Willis 
from  different  sources.  The  bill  further  charges  that  the 
respondent  used  complainant's  money  for  his  own  account 
and  benefit,  lending  out  some,  and  with  some  paying  off 
mortgages  on  his  own  property.  That  he  used  three  thou- 
sand two  hundred  and  fifty  ($3,250.00)  dollars  of  complain- 
ant's money  in  the  purchase  of  a  house,  and  afterward,  on 
June  7,  1900,  put  on  record  in  Mobile  county  deeds  convey- 
ing this  property  to  the  complainants  at  a  recited  considera- 
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tion  of  five  thousand  dollars,  but  that  he  continued  to  receive 
the  rents  from  said  property  until  April,  1901 ;  that  he  *^^  al- 
lowed the  taxes  to  accumulate  on  said  property.  It  is  also 
charged  that  as  each  of  the  complainants  came  of  age,  or 
shortly  thereafter,  the  said  Willis  induced  them  to  sign  a 
paper  prepared  by  himself,  reciting  that  he  had  had  a  full 
settlement  of  his  accounts  with  them,  and  it  is  further  averred 
that  he  used  such  papers  to  have  himself  discharged  as  such 
guardian  by  the  probate  court,  without  any  notice  to  the  com- 
plainants. That  in  getting  each  of  them  to  sign  such  paper 
he  took  advantage  of  their  youth  and  inexperience,  and  of 
his  influence  over  them,  he  being  their  guardian  and  their 
uncle  by  marriage.  The  bill  then  avers  that  no  accounting  in 
fact  was  ever  had  with  complainants,  nor  was  any  ever  had 
in  the  probate  court.  The  bill  further  shows  that  after  sign- 
ing such  papers,  the  complainants  repeatedly  tried  to  get  a 
statement  from  the  respondent,  but  that  he  always  put  them 
off,  or  pretended  to  be  hurt  by  their  lack  of  confidence  in 
him.  And  not  until  some  time  in  the  year  1901,  and  after 
he  had  been  discharged  by  the  probate  court,  did  he  ever  pre- 
tend to  make  to  them  a  statement.  This  paper  is  attached  to 
and  made  a  part  of  the  bill  as  exhibit  "A."  By  it,  it  is 
shown  in  round  numbers  that  he  had  as  guardian  received 
thirteen  thousand  six  hundred  and  sixty-six  ($13,666.00)  dol- 
lars, but  gives  no  dates.  The  credit  side  of  this  statement 
is  equally  indefinite  and  unsatisfactory.  It  is  charged  that 
further  effort  was  made  through  the  attorney  of  complainants 
to  obtain  a  more  detailed  statement  from  the  respondent,  but 
he  refused  to  give  it. 

The  special  prayer  of  the  bill  is  for  an  accounting  and 
settlement  by  the  respondent  of  his  guardianship,  and  for 
subrogation  where  he  used  complainant's  money  to  raise  the 
mortgage  from  his  own  property.  The  bill  also  contains  a 
general  prayer  for  relief. 

The  bill  was  demurred  to  on  several  grounds.  A  casual 
reading  of  the  bill  is  sufficient  to  show  that  the  first  and  sec- 
ond assignment  of  the  demurrer — that  it  affirmatively  appears 
that  one  accounting  and  settlement  has  been  had  by  the 
guardian — is  groundless  in  fact.  It  is  distinctly  charged  that 
an  accounting  and  settlement  had  never  been  had.  It  is  true 
it  appears  from  the  bill  that  ^'''*  the  respondent  was  dis- 
charged by  the  decree  of  the  probate  court  as  on  a  settlement, 
but  it  is  shown  by  the  bill  in  this  connection  that  such  dis- 
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charge  was  procured  by  the  respondent  without  an  accounting 
and  settlement,  and  on  a  paper  prepared  by  himself,  which  he 
influenced  the  complainants  to  sign,  and  which  in  fact  was 
untrue  in  its  statements. 

That  the  chancery  court  has  jurisdiction  to  compel  the  set- 
tlement of  a  guardianship  is  beyond  question,  and  the  present 
bill  being  for  that  purpose,  on  the  facts  stated,  the  court  may 
and  will,  under  the  general  prayer,  in  order  to  have  such  set- 
tlement, set  aside  the  decree  of  the  probate  court  discharging 
the  guardian,  when  it  is  shown  that  the  decree  was  procured 
by  him  through  fraud  or  other  improper  conduct.  There  is 
no  merit  in  the  assignment  that  it  is  not  shown  how  the  re- 
spondent took  advantage  of  the  complainants  in  the  matter  of 
signing  the  paper  acknowledging  full  settlement.  His  rela- 
tion was  one  of  greatest  confidence  and  trust,  and  called  for 
the  utmost  of  good  faith.  It  was  his  duty  to  fully  inform 
them  of  their  rights  in  all  respects.  It  charged  that  he  took 
advantage  of  their  youth  and  inexperience,  and  of  his  influ- 
ence over  them  in  getting  them  to  sign  the  paper,  which,  they 
further  charge,  was  untrue  in  its  statements.  This  was  suf- 
ficient. They  were  his  wards,  and  from  tender  years  had 
lived  with  him,  and  grown  up  under  his  care  and  control; 
and  it  requires  no  effort  to  understand  how  easily  they  might 
be  influenced  by  him  against  their  interests.  The  assignment 
that  no  injury  is  shown  to  have  resulted  to  complainants 
by  reason  of  the  decree  discharging  the  respondent  is  equally 
without  merit. 

It  appears  from  the  bill  that  the  alleged  settlement  by  the 
respondent  with  the  complainant,  Mrs.  Kate  Rice,  and  his 
discharge  as  such  guardian  by  the  decree  of  the  probate  court 
of  Mobile  county,  was  more  than  four  years  before  the  filing 
of  the  bill.  A  bill  to  impeach  a  decree  for  fraud,  though  not 
within  the  terms  of  the  statute  which  bars  a  bill  of  review 
after  a  lapse  of  three  years,  must  by  analogy  be  governed  by 
the  same  limitations:  Gordon's  Admr.  v.  Ross,  63  Ala.  363. 
No  sufficient  reasons  are  shown  in  the  present  bill  to  relieve  it 
i''^  from  the  bar  of  three  years  as  to  the  complainant,  Mrs. 
Rice,  and  the  demurrer  to  the  bill  on  this  ground  should  have 
been  sustained.  But  this  is  not  the  case  as  to  the  other  com- 
plainant. Miss  Sallie  Brasfield.  The  alleged  settlement  with 
her  and  discharge  by  decree  of  the  probate  court  of  the 
guardian  occurred  within  three  years  of  the  filing  of  the  bill. 
Nor  is  she  chargeable  with  laches  under  the  facts  stated  in  the 
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bill.  The  bill  shows  that  after  signing  the  said  paper  pre- 
pared by  her  said  guardian,  and  under  the  circumstances 
averred,  she  repeatedly  sought  to  have  a  statement  of  her 
account,  and  this  within  a  reasonable  time,  which  he  refused 
to  give.  She  furthermore  endeavored  to  obtain  a  statement 
through  her  attorney,  and  failing  in  this,  the  present  bill 
was  filed.  In  all  of  this  we  are  unable  to  see  that  she  was 
guilty  of  laches.  In  support  of  the  views  expressed  in  the 
foregoing  opinion,  see  Voltz  v.  Voltz,  75  Ala.  555;  Baines  v. 
Barnes,  64  Ala.  375 ;  Jackson  v.  Harris,  66  Ala.  566 ;  Malone 
V.  Kelley,  54  Ala.  532 ;  Kyle  v.  Perdue,  95  Ala.  579,  10  South. 
103. 

It  follows  that  the  decree  must  be  reversed,  and  a  decree 
here  rendered  sustaining  the  demurrer,  and  with  leave  to 
Ihe  complainants  to  amend  their  bill. 


'Relief  in  Equity  from  the  Orders  and  Decrees  of  probate  and  other 
courts  having  exclusive  jurisdiction  over  the  estates  of  decedents 
and  minors  and  other  incompetent  persons,  is  the  subject  of  a  re- 
cent monographic  note  to  Froebrich  v.  Lane,  106  Am.  St.  Rep. 
639-647.  Relief  in  equity,  other  than  by  appellate  proceedings, 
against  judgments  and  decrees,  is  the  subject  of  an  extended  note 
to  Little  Rock  etc.  Ry.  Co.  v.  Wells,  54  Am.  St.  Rep.  218-266.  And 
the  vacation  of  judgments  and  decrees  on  motion  when  not  specially 
authorized  by  statute  is  the  subject  of  an  extended  note  to  Fur- 
man    v.    Furman,    60   Am.    St.    Rep.    633-663. 


ROBERTSON  v.  MONTGOMERY  BASEBALL  ASSN. 

[141    Ala.   348,   37   South.   388.] 

INJUNCTION  Against  Injunction. — A  court  of  equity  will  not 
grant  an  injunction  for  the  purpose  of  preventing  a  defendant  in 
that  injunction  suit  from  bringing  an  action  for  injunction  against 
the  complainant  therein,  on  the  ground  that  the  latter  will  suffer 
irreparable  injury  from  erroneous  and  improper  judicial  action,  (p. 
32.) 

Graham  &  Steiner,  II.  Nelson  and  R.  L.  Harmon,  for  the 
appellant. 

340  McCLELLAN,  C.  J.  The  ^Montgomery  Baseball  Asso- 
ciation and  W.  H.  Ragland  are  complainants  in,  and  W.  T. 
Robertson  et  al.  are  respondents  to,  this  bill.  It  seeks  in- 
junctive relief  only,  and  this  of  a  character  peculiar  and 
anomalous.     Its  sole  purpose  is  to  prevent  the  respondents 
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from  interfering  with  the  playing  of  baseball  by  the  Mont- 
gomery team  of  the  Southern  League  at  Highland  Park  in 
the  city  of  Montgomery  under  the  control  of  Ragland  as  as- 
signee of  said  league's  "franchise"  granted  to  the  Montgom- 
ery Baseball  Association.  This  apprehended  interference  is 
threatened,  the  bill  shows,  only  by  and  through  the  means 
of  writs  of  injunction  which,  it  is  averred,  the  respondents 
will  endeavor  to  have  issued  on  a  bill  or  bills  to  be  filed  by 
them.  It  is  averred  that  none  of  the  respondents  have  any 
rights  to  be  conserved  by  such  bill  or  bills  and  restraining 
process  thereon;  but  that  they  are  moved  thereto  by  sugges- 
tions of  malice  against  the  complainant  or  by  the  motive,  also 
illegitimate,  of  forcing  the  playing  of  the  games  of  ball  in  said 
league  on  the  line  of  street  railway  of  the  Montgomery  Trac- 
tion Company,  one  of  the  respondents.  The  prayer  of  the 
bill  is  that  the  respondents  be  enjoined  from  taking  any 
steps  to  enjoin  the  complainants,  their  agents,  employes,  etc., 
from  playing  the  Montgomery  games  of  ball  of  said  league 
"arranged  and  under  the  control  of  the  said  Ragland,"  etc. 

^^^  Of  course,  the  averment  of  improper  motives  on  the 
part  of  respondents  is  not  of  importance.  If  they  have  rights 
requiring  to  their  conservation  the  injunctive  arm  of  the 
chancery  court,  that  relief  will  not  be  denied  merely  because 
they  are  moved  to  the  invocation  of  that  jurisdiction  by 
malice  or  some  improper  consideration.  "The  law  does  not  in- 
quire into  the  motives  which  lead  a  man  to  do  what  he  has  a 
right  to  do":  Clark  v.  Clapp,  14  R.  I.  248.  "It  is  said  that 
the  plaintiff  sues  at  the  instigation  of  the  General  Navigation 
Company,  but  the  courts  look  to  the  rights  and  not  the  mo- 
tives of  parties":  Coleman  v.  Railway  Co.,  10  Beav.  1,  12. 

Leaving,  therefore,  the  averment  as  to  respondent's  motives 
to  one  side,  when  they  shall  come  to  a  circuit  or  city  judge 
or  chancellor  with  their  bill  or  bills  and  apply  for  an  in- 
junction against  these  complainants  in  respect  of  the  playing 
of  said  games  of  baseball,  the  sole  inquiry  will  be  whether 
they  show  themselves  entitled  to  that  relief.  If  they  are 
entitled  to  it,  they  should  not  be  enjoined  against  praying  for 
it.  If,  as  this  bill  undertakes  to  show,  they  have  no  case  en- 
titling them  to  such  injunction,  it  is  not  to  be  assumed  that 
the  writ  will  be  awarded,  but  to  the  contrary.  Assuming  that 
the  present  bill  shows,  as  its  allegations  are  intended  to  show, 
that  these  respondents  have  no  right  to  an  injunction  against 
the  playing  of  ball  by  Ragland  under  present  arrangements, 
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it  is  manifest  that  the  only  danger  which  can  possibly,  in 
point  of  fact,  threaten  the  rights  of  the  complainants  is  the 
danger  of  some  high  judicial  officer  of  the  state  erroneously 
and  improperly  ordering  the  writ  of  injunction  in  a  case  and 
upon  facts  which  do  not  warrant  such  a  decree ;  and  in  legal 
contemplation  that  is  no  danger  at  all.  Courts  should  not, 
and  cannot  properly,  proceed,  upon  the  theory  that  other 
courts  or  judges  will  act  erroneously,  or  exercise  their  discre- 
tion, when  that  is  appealed  to,  ill-advisedly  or  improperly. 
Thus  it  is  said  by  Mr.  High:  *'It  is  to  be  observed,  however, 
that  mere  apprehension  or  fears  on  the  part  of  the  person 
seeking  relief  that  the  defendant  may  institute  actions  against 
him  in  the  future  will  not  warrant  a  court  of  equity  in  en- 
joining the  bringing  of  such  actions.  ^'^  Nor  will  a  court  of 
equity  powers  grant  an  injunction  for  the  purpose  of  pre- 
venting a  defendant  in  the  injunction  suit  from  bringing  an 
action  for  injunction  against  complainant  in  that  suit,  since 
equity  will  not  entertain  jurisdiction  upon  the  ground  that  an- 
other court  of  competent  jurisdiction  may  decide  improp- 
erly": 1  High  on  Injunctions,  sec.  64;  Wolfe  v.  Burke,  56 
N.  Y.  115;  Wallack  v.  Society  for  Reformation  of  Juvenile 
Delinquents,  67  N.  Y.  23 ;  Dayton  v.  Relf,  34  Wis.  86 ;  Schell 
v.  Erie  Ry.  Co.,  51  Barb.  368. 

The  bill  before  us,  proceeding,  as  it  does,  alone  on  the  theory 
that  complainants  will  suffer  irreparable  injury  from  errone- 
ous and  improper  judicial  action  upon  prayer  for  injunction 
in  bills  which  respondents  threaten  to  file,  and  seeking  only 
injunctive  relief  forestalling  such  apprehended  future  miscar- 
riage of  justice  and  maladministration  of  law,  presents  no 
case  of  equitable  cognizance.  The  injunction  issued  on  the 
filing  of  the  bill  should  have  been  dissolved  for  want  of  equity 
in  the  bill,  and  the  motion  to  dismiss  the  bill  for  want  of 
equity  should  have  been  granted. 

We  have  not  at  all  considered  the  ultimate  merits  of  the 
controversies  between  these  parties  indicated  in  the  pleadings 
shown  by  the  transcript. 

The  decree  refusing  to  dissolve  the  injunction  and  the 
decree  overruling  the  motion  to  dismiss  the  bill  for  want  of 
equity  will  be  reversed;  and  a  decree  will  be  here  entered 
dissolving  the  injunction  and  dismissing  the  bill. 


Injunctions  against  the  breach  of  contracts  to  perform  personal  ser- 
vices are  discussed  in  the  monograi)hic  note  to  Philadelphia  Ball 
Club  V.  Lajoie,  90  Am.  St.  Eep.  646-G51. 
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STEWART  V.  WILSON. 

[141  Ala.  405,  37  South.  ?50.] 

MOBTGAOES — ^Reformation  of  after  Foreclosure  and  Sale. — 
Judicial  foreclosure  extinguishes  a  mortgage,  and  the  fact  that  prop- 
erty is  omitted  therefrom  by  mistake  in  the  execution  of  the  in- 
strument furnishes  no  ground  for  reformation  in  equity  of  either 
the  mortgage  or  the  decree  of  foreclosure,  and  this  although  the 
officer  selling  under  the  decree  of  foreclosure  included  in  his  sale 
the  land  in  controversy,     (p.  33.) 

T.  P.  Savage,  for  the  appellants. 
Cooke  &  Cooke,  for  the  appellee. 

'***^  SHARPE,  J.  By  the  proceedings  had  in  foreclosing 
the  mortgage  of  Dugger  to  Hughes  the  right  of  the  parties  to 
the  mortgage,  including  the  transferee,  Simpson  Grocery  Com- 
pany, became  fixed  and  the  mortgage  itself  was  extinguished : 
Stephenson  v.  Harris,  131  Ala.  470,  31  South.  445;  Duval's 
Heirs  v.  McLoskey,  1  Ala.  708;  Waldron  v.  Letson,  15  N.  J. 
Eq.  126.  The  mortgage  having  so  become  extinct,  the  fact 
that  property  was  omitted  therefrom  by  mistake  in  the  execu- 
tion of  the  instrument  furnished  no  ground  for  reformation 
in  equity  of  either  the  mortgage  or  the  decree  of  foreclosure : 
See  Schwickerath  v.  Cooksey,  53  Mo.  75;  Miller  v.  Kolb,  47 
Ind.  220 ;  Waldron  v.  Letson,  15  N.  J.  Eq.  126 ;  Stephenson  v. 
Harris,  131  Ala.  470,  31  South.  445.  The  decision  in  the  last 
cited  case  is  authority  conclusively  opposed  to  the  maintenance 
of  this  bill.  From  its  influence  the  case  is  not  removed  by  the 
mere  fact  that  the  register  *^**  included  in  his  sale  the  land 
in  controversy.  The  register's  power  to  sell  was  bounded  by 
the  decree  he  was  executing  and  his  acts  in  respect  to  that 
power  were  nugatory  as  against  all  persons  not  consenting 
thereto.  In  the  bill  there  are  no  averments  of  facts  which,  as 
against  the  defendant  heirs  of  Dugger,  can  operate  as  an 
estoppel  or  imply  an  agreement  to  or  ratification  of  the  regis- 
ter's sale  of  land  not  decreed  to  be  sold,  and  hence  considera- 
tions such  as  seem  to  have  induced  injunctive  relief  in  Wald- 
ron v.  Letson,  15  N.  J.  Eq.  126,  are  lacking  here. 

Decree  affirmed. 


REFORMATION  OF  SHERIFF'S  DEEDS. 
I,  Power  to  Reform  Generally,  34. 
II.  Mistake  in  Description,  34. 
m.  Defective   or   Void   Deed,    36. 
IV.  Deeds  Under  Mortgage  Foreclosure,  36. 
Am.   St.   Rep.,   Vol.    109—3 
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I.     Power  to  Beform  Generally. 

Although  there  is  some  conflict  in  the  cases,  the  decided  weight 
of  authority  is  in  support  of  the  proposition  that  a  mistake  or  de- 
fect in  a  sheriff's  deed  cannot  be  aided  and  the  deed  reformed  in 
equity.  The  reason  given  for  this  rule  is,  that  a  sheriff  in  the  sale 
of  lands,  under  execution  or  order  of  court,  acts  in  the  exercise 
of  a  statutory  power,  and  if  his  deed  contains  a  false  description 
or  is  otherwise  defective,  a  court  of  equity  is  without  jurisdiction 
to  aid  it  and  pass  the  title.  The  following  cases  squarely  hold  that 
a  sheriff's  deed  containing  a  mistake  or  defect  cannot  be  reformed: 
Martin  v.  Dollar,  32  Ala.  422;  McCall  v.  White,  73  Ala.  562;  Tatum 
V.  Croom,  60  Ark.  487,  30  S.  W.  885;  Russell  v.  Williamson,  67  Ark. 
80,  53  S.  W.  561;  Landon  v.  Morris  (Ark.),  86  S.  W.  672;  Rogers 
V.  Abbott,  37  Ind.  138;  Lewis  v.  Owen,  64  Ind.  446;  Keepfer  v.  Force, 
86  Ind.  81;  Conner  v.  Wells,  91  Ind.  197;  Bowen  v.  Wickersham, 
124  Ind.  404,  19  Am.  St.  Rep.  106,  24  N.  E.  983;  Griffin  v.  Durfce, 
29  Ind.  App.  211,  64  N.  E.  237;  Moreau  v.  Detchemendy,  18  Mo. 
522;  Ware  v.  Johnson,  55  Mo.  500;  Hall  v.  Klcpzig,  99  Mo.  83,  12 
S.  W.  372;  Mason  v.  White,  11  Barb.  173;  Fisher  v.  Owens,  132  N. 
C.  686,  44  S.  E.  369;  Dickey  v.  Beatty,  14  Ohio  St.  389. 

Respectable  authority  is  not  wanting,  however,  to  sustain  the 
contrary  proposition,  namely,  that  a  sheriff's  deed  may  be  reformctl 
in  equity,  especially  when  the  mistake  therein  consists  simply  in  a 
misdescription  of  the  land  conveyed:  Steward  v.  Pettigrcw,  28  Ark. 
372;  Miller  v.  Craig,  83  Ky.  623,  4  Am.  St.  Rep.  179;  Thomas  v. 
Dockins,  75  Ga.  347;  Wise  v.  Brooks,  69  Miss.  891,  13  South.  83!); 
Zingscra  v.  Kidd,  29  N.  J.  Eq.  516;  Bartlett  v.  Judd,  21  N.  Y. 
200,  78  Am.  Dec.  131;  Butler  v.  Clark,  66  Hun,  444,  29  Abb.  N.  C. 
413,  29  N.  Y.  Supp.  415;  Stites  v.  Wiedner,  35  Ohio  St.  i)5o. 

II,    Mistake  in  Description. 

Undoubtedly  the  great  weight  of  authority  establishes  the  doc- 
trine that  a  sheriff's  deed  containing  a  mistake  as  to  the  descrip- 
tion of  the  property  cannot  be  reformed  in  equity,  and  the  reason 
generally  given  why  such  an  action  cannot  be  maintained  is,  that 
it  would  contravene  the  well-established  rule  that  courts  of  equity 
cannot  aid  the  defective  execution  of  statutory  powers.  This  rule 
is  thus  stated  in  Bright  v.  Boyd,  1  Story,  478:  "It  is  a  well-settled 
doctrine  that,  although  courts  of  equity  may  relieve  against  the  de- 
fective execution  of  a  power  created  by  a  party,  yet  they  cannot 
relieve  against  the  defective  execution  of  a  power  created  by  law, 
or  dispense  with  any  of  the  formalities  required  thereby  for  its 
due  execution,  for  otherwise  the  whole  policy  of  the  le<,rislative  en- 
actments might  be  overturned."  Adams,  J.,  in  delivering  the  oi)in- 
iou  of  the  court  in  Ware  v.  Johnson,  55  Mo.  500,  said  that  "a 
sheriff,  in  sales  of  land  on  execution,  acts  in  the  exercise  of  j)()\vers 
conferred  on  him  by  statute.  His  authority  to  make  a  deed  ix 
derived  from  the  statute,  and  no  court,  excei)t  the  court  under  whose 
process   he   acts,   can   supervise    his   proceedings It    is   a   well- 
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settled  principle,  which  needs  no  illustration  or  citation  of  author- 
ities, that  a  court  of  equity  cannot  aid  the  imperfect  execution  of 
a  statutory  power."  In  the  case  of  Lewis  v.  Owen,  64  Ind.  446,  it 
was  said:  "Can  a  sheriff's  deed  be  reformed  in  the  description  of 
the  premises,  or  can  the  defects  in  the  description  be  aided  by  ex- 
trinsic amendments?  We  think  not.^  To  do  so  would  be  to  change 
the  effect  of  the  proceedings  and  decree  upon  which  it  is  founded. 
A  final  judgment  of  a  court  cannot  be  affected  in  that  way.  Upon 
principle  and  by  authority  this  question  is  well  settled." 

Equity  will  not  reform  a  sheriff's  deed  on  account  of  an  incor- 
rect description  of  the  land,  when  the  sale  itself  was  a  nullity  be- 
cause the  judgment  under  which  it  was  made  was  void:  Martin  v. 
Dollar,  32  Ala.  422.  If  land  is  transferred  under  judicial  sale  by 
means  of  a  sheriff's  deed,  and  error  has  been  carried  into  the  judg- 
ment, the  advertisement,  the  appraisement,  the  sale  and  the  sheriff's 
deed,  equity  cannot  give  relief  by  ordering  a  correction  of  the  de- 
scription, at  the  suit  of  the  purchaser  at  the  sheriff's  sale  or  those 
claiming  under  him:  Rogers  v.  Abbo.tt,  37  Ind.  138;  Bowen  v. 
Wickersham,  124  Ind.  404,  19  Am.  St.  Rep.  106,  24  N.  E.  983.  "A 
sheriff's  deed  cannot  be  reformed  because  there  is  but  one  party 
concerned  in  the  making  of  such  a  deed,  and,  consequently,  there 
can  be  no  mutual  mistake":  Griffin  v.  Durfee,  29  Ind.  App.  215,  64 
N.  E.  237. 

While  a  court  of  equity  cannot,  as  a  general  rule,  reform  a  sheriff's 
deed  that  has  been  defectively  or  improperly  executed,  the  grantee 
in  such  deed  is  not  without  a  remedy.  If  the  deed  given  to  a  pur- 
chaser at  execution  or  judicial  sale  is  for  any  reason  void  or  in- 
correct, he  is  entitled  to  have  another  one,  which  shall  be  valid  in 
form,  and  conformable  to  the  facts  in  the  case.  If  a  sheriff  has 
made  a  defective  deed,  either  he  or  his  successor  in  office  may  be 
compelled  to  execute  another  and  correct  and  valid  deed,  and  such 
corrected  deed  will  ordinarily  relate  back  to  the  date  of  the  original 
deed:  Maxey  v.  Clabaugh,  1  Gilm.  26;  Kruse  v.  Wilson,  79  111.  233; 
Thornton  v.  Miskimmon,  48  Mo.  219;  Adams  v.  Thomas,  6  Binn. 
254.  And  the  general  rule  is  that  the  only  remedy  in  case  of  a 
defective  or  incorrect  sheriff's  deed,  is  a  proceeding  to  obtain  a 
new  deed  in  the  court  from  whence  the  process  issued:  Ware  v. 
Johnson,    55    Mo.    500. 

Quite  a  number  of  cases  hold,  however,  that  a  sheriff's  deed 
may  be  reformed  in  regard  to  the  description  of  the  land  conveyed 
to  accord  with  the  facts,  where  admissible  evidence  shows  that  its 
recitals  are  wrong  and  should  be  corrected.  Thus  it  is  so  held  in 
Bartlett  v.  Judd,  21  N.  Y.  200,  78  Am.  Dec.  131.  In  Steward  v. 
Pettigrew,  28  Ark.  372,  it  appeared  that  the  sheriff  made  actual  en- 
try and  levy  upon  the  proper  lands  of  the  judgment  debtor,  but  made 
a  mistake  in  his  return  as  to  the  numbers  of  the  land,  and  carried 
such  mistake  into  his  advertisement,  and  the  land  was  sold  and 
deed  executed  therefor  and  filed  for  record,  without  knowledge  on 
the   part   of   the   purchaser   of   such   mistake,   and   it   was    held    that 
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such  irrogiilarity  or  mistake,  after  the  deed  had  been  acknowledged 
in  court,  cannot  at  a  subsequent  period  be  corrected  by  the  law 
court,  but  is  relievable  in  equity.  In  Wise  v.  Brooks,  69  Miss. 
891,  13  South.  836,  it  is  held  that  courts  of  chancery  may,  in  proper 
cases,  rectify  mistakes  in  sheriff's  deeds.  Again,  it  has  been  held 
that  if  a  sheriff  conducting  a  judicial  sale,  in  his  advertisement  and 
deed  thereof,  makes  a  mistake  in  the  description,  the  purchaser,  or 
those  holding  under  him,  after  being  in  possession  for  twelve  or 
fourteen  years,  are  entitled  to  maintain  a  suit  in  equity  against 
the  original  debtor  to  correct  the  mistake  in  the  deed,  and  in  such 
case  the  mistake  will  be  corrected:  Thomas  v.  Dockins,  75  Ga.  347. 
It  has  also  been  held  that  equity  will  relieve  against  a  mistake  in 
the  quantity  of  land  sold  at  a  judicial  sale,  where  the  mistake  is 
such  that  relief  would  have  been  granted  had  the  sale  been  a  private 
one:  Miller  v.  Craig,  83  Ky.  623,  4  Am.  St.  Rep.  179;  Vanderbeck  v. 
Perry,  28  N.  J.  Eq.  367.  And  it  has  also  been  decided  that  while, 
as  a  general  rule,  the  title  of  a  purchaser  at  a  judicial  sale  cannot 
be  impeached  in  equity  for. errors  or  irregularities  in  the  proceed- 
ings, yet  where  a  tract  of  land  not  in  fact  sold  and  for  which  no 
consideration  was  paid,  or  intended  to  be  paid,  is  by  mistake  in- 
cluded in  the  report  of  sales,  such  mistake  may  be  corrected  in 
equity  as  against  the  purchaser  or  his  heirs,  even  after  confirma- 
tion and  deed  in  pursuance  thereof:  Stites  v.  Wiedner,  35  Ohio  St. 
555.  It  has  been  held  that  while  a  court  of  equity  may  have  no 
jurisdiction  to  correct  a  mistake  in  the  description  of  land  in  a 
levy  indorsed  upon  an  execution  and  in  the  certificate  of  sale,  be- 
cause there  is  a  remedy  at  law  by  motion,  yet,  if  the  same  mistake 
occurs  in  the  sheriff's  deed  to  the  purchaser,  a  court  of  equity  will 
have  jurisdiction  and  may  correct  such  mistake  not  only  in.  the 
(Iced,  but  also  in  the  levy:   Bradshaw  v.  Atkins,  110   III.   323. 

III.    Defective  or  Void  Deed. 

If  a  sheriff's  deed  is  defective  or  void,  for  other  reason  than  a 
misdescription  of  the  land  conveyed,  it  cannot  be  reformed  in  equity. 
The  deed  of  a  sheriff  for  land  sold  under  execution,  which  is  void 
upon  its  face,  cannot  be  reformed  where  the  execution  and  pro- 
ceedings thereunder  contain  the  same  imperfection:  Landon  v.  Mor- 
ris (Ark.),  86  S.  W.  672.  Where  a  sheriff's  deed  is  not  sealed,  a 
court  of  equity  cannot  by  its  decree  aid  the  imperfect  execution: 
Moreau  v.  Detchemendy,  18  Mo.  522;  Hall  v.  Klepzig,  99  Mo.  83, 
12  S.  W.  372.  Or  if  a  sheriff's  deed  is  ineffectual  for  want  of 
a  seal,  it  cannot  be  reformed  in  an  action  of  ejectment,  especially 
when  such  equity  is  not  set  up  in  the  complaint:  Fisher  v.  Owens, 
132  N.  C.  68o,  44  S.   E.  369. 

IV.     Deeds  Under   Mortgage   Foreclostire. 
Uj)on  the  question  as  to"  whether  equity  will  entertain  jurisdiction 
to  reform   a  sheriff's   deed   to  property  after  foreclosure  of  a   mort- 
gage   thereon    and    sale    thereof,   the    cases    are    in    hopeless    conflict. 
Perhaps,    the    better    rule    is    that    maintained    by    the    cases    which 
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decide  that  such  conveyance  cannot  be  reformed  in  equity.  The 
majority  in  number  of  the  cases  establish  the  rule  that  a  sheriff's 
deed  of  conveyance  of  real  estate,  founded  upon  a  judicial  sale 
thereof  on  a  decree  of  foreclosure  of  a  mortgage,  which  does  not 
correctly  describe  the  property  conveyed,  or  which  contains  a  mis- 
take as  to  the  description,  and  attempts  to  convey  the  wrong  land, 
cannot  be  reformed  in  equity,  because  to  do  so  would  change  the 
effect  of  the  proceedings  and  decree  upon  which  such  deed  is 
founded:  McCall  v.  White,  73  Ala.  562;  Lewis  v.  Owen,  64  Ind.  446; 
Keepfer  v.  Force,  86  Ind.  81;  Eunnels  v.  Kaylor,  95  Ind.  503-507; 
Bowen  v.  Wickersham,  124  Ind.  404,  19  Ani.  St.  Eep.  106,  24  N. 
E.  983.  The  majority  of  the  cases  maintain  that  when  a  mortgage 
misdescribes  the  property  intended  to  be  mortgaged,  the  mistake 
may  be  corrected  by  a  proper  proceeding  before  judicial  foreclosure, 
but  if  the  mistake  has  been  carried  into  a  bill  filed  for  the  pur- 
pose of  foreclosing  such  mortgage,  into  the  decree  ordering  fore- 
closure, into  the  advertisement  and  into  the  deed,  the  purchaser  at 
such  foreclosure  sale  cannot  maintain  a  bill  in  equity  to  correct  the 
misdescription  of  the  land  as  contained  in  the  mortgage,  in  the 
decree,  and  in  the  deed:  Stephenson  v.  Harris,  131  Ala.  470,  31 
South.  445;  Rogers  v.  Abbott,  37  Ind.  138;  Miller  v.  Kolb,  47  Ind. 
220;  Angle  v.  Speer,  66  Ind.  488;  Conyers  v.  Mericles,  75  Ind.  443; 
Davenport  v.  Sovil,  6  Ohio  St.  459.  And  this  is  true  although  the 
sheriff  at  the  sale  may  have  pointed  out,  as  the  property  he  was 
selling,  the  property  that  ought  to  have  been  described  in  the 
mortgage.  The  authority  of  the  sheriff  to  sell  is  limited  to  the 
property  actually  described  in  the  decree  and  order  of  sale:  Miller 
V.  Kolb,  47  Ind.  220.  In  such  case  the  mortgagee,  the  purchaser  at 
sheriff's  sale  under  foreclosure,  or  those  claiming  under  him,  are  not 
without  a  remedy,  because  where  the  mortgage  by  mutual  mistake 
contains  an  erroneous  description  of  the  land  intended  to  be  mort- 
gaged, and  the  subsequent  proceedings  on  foreclosure  including  the 
sheriff's  deed  contain  the  same  mistake,  the  mortgage  is  not  thereby 
so  merged  in  the  judgment  as  to  make  the  question  of  description 
one  of  res  judicata,  and  although  the  mistake  cannot  be  corrected 
in  equity,  in  an  action  brought  for  that  purpose,  still  such  mistake 
may  be  corrected  by  bringing  an  action  to  reform  the  mortgage 
and  then  again  foreclosing  it  as  reformed:  Conyers  v.  Mericles,  75 
Ind.  443;  McCasland  v.  Aetna  Life  Ins.  Co.,  108  lud.  130,  9  N.  E. 
119;  Davenport  v.  Sovil,  6  Ohio  St.  459. 

Some  authority  exists  in  support  of  propositions  directly  opposed 
to  those  set  forth  above.  Thus  it  has  been  held  that  the  omission 
of  part  of  the  premises  from  the  description  in  a  sheriff's  deed  on 
the  foreclosure  of  a  mortgage  covering  the  entire  premises  may 
be   corrected   in   equity:   Zingsen  v.   Kidd,  29   N.   J.   Eq.   516. 

It  has  also  been  held  that  a  court  of  equity  will  reform  a  mortgage 
by  correcting  a  mistake  therein,  and  after  it  has  been  merged  in  a 
decree  of  foreclosure  and  the  mortgaged  property  has  been  sold 
will,  if  the  mistake  in  tlie  mortgage  has  been  carried  into  the  decree 
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and  sheriff's  deed,  reform  them.  It  will  go  back  to  the  original 
mistake  and  correct  all  subsequent  mistakes  which  grow  out  of  it, 
and  reform  the  mortgage,  the  decree  of  foreclosure  and  the  sale 
and  deed  thereunder,  so  as  to  make  them  conform  to  the  original 
intention  of  the  parties:  Quivey  v.  Baker,  37  Cal.  465.  This  case 
has  been  cited  with  approval  and  followed  in  Greeley  v.  De  Cottes, 
24  Fla.  475,  5  South.  238,  Parker  v.  Starr,  21  Neb.  680,  33  N.  W. 
424,  and  Marks  v.  Taylor,  23  Utah,  152,  63  Pac.  897.  In  the  case 
last  cited  it  appeared  that  property  was  so  described  in  a  mortgage 
by  inadvertence  that  a  portion  meant  to  be  mortgaged  was  not  in- 
cluded in  the  description.  On  foreclosure  and  sale  of  the  property, 
the  decree  of  foreclosure,  notice  of  sale,  and  the  deed  described  the 
land  as  set  out  in  the  mortgage.  The  mortgagee  who  bought  the 
property  believed  that  the  property  offered  for  sale  was  that  in- 
tended to  be  mortgaged,  and  bought  it  with  that  understanding. 
An  action  was  brought  to  reform  the  mortgage,  decree,  and  sheriff's 
deed  so  as  to  include  the  land  omitted,  and  the  relief  was  granted, 
and  this  judgment  was  first  affirmed  on  appeal,  but  a  rehearing 
was  subsequently  granted,  and  such  judgment  was  then  held  to  be 
erroneous  because  it  invested  the  purchaser  with  title  to  property 
which  was  never  advertised,  offered  for  sale,  or  sold  to  him,  and 
which  might  have  been  purchased  by  others  at  a  higher  figure  had 
it  been  correctly  described  in  the  notice  of  sale.  In  delivering  the 
opinion  on  rehearing  the  supreme  coart  of  Utah,  through  Boskin,  J., 
•aid 

"The  decree  of  the  lower  court,  if  affirmed  by  this  court,  would 
invest  the  respondent  with  the  title  to  property  which  was  neither 
ordered  to  be  sold,  advertised,  or  offered  for  sale,  or  sold  by  the 
sheriff  to  her.  It  is  true  that  she  thought  that  the  property  in- 
tended to  be  mortgaged  was  the  property  offered  for  sale,  and  evi- 
dently bid  in  the  property  with  that  understanding,  but  it  docs 
not  appear  that  other  bidders,  if  any  others  were  present  at  the 
sale,  had  the  same  understanding.  If  the  property  included  in  the 
reformed  mortgage  had  been  advertised  for  sale,  it  is  not  improbable 
that  a  higher  bid  than  the  respondent's  would  have  been  made  by 
some  other  person.  All  judicial  sales  of  real  property  must,  under 
the  provisions  of  section  3254  of  the  Revised  Statutes,  'be  made  at 
the  courthouse  of  the  county  in  which  the  property,  or  some  part 
thereof,  is  situated,'  and  not  upon  the  premises.  It  does  not  ap- 
pear in  this  case,  as  in  the  cases  of  Quivey  v.  Baker,  37  Cal. 
465,  and  Waldron  v.  Letson,  15  N.  J.  Eq.  126,  cited  by  us  in  the 
former  opinion,  that  the  sheriff,  in  making  the  sale,  pointed  out 
to  the  bidders  or  persons  present  the  property  which  he  was  about 
to  sell.  In  the  former  case,  the  court  in  its  opinion  said:  'In  the 
decree  of  foreclosure  and  order  of  sale  there  was  the  same  erroneous 
description;  but  in  making  the  sale  the  sheriff  pointed  out  to  the 
bidders  the  property  in  contest  as  that  which  he  was  about  to  sell, 
being  ignorant  of  the  mistake  in  the  description.'  In  the  latter 
case    the    chancellor   in   the    opinion    said:    'The    complainant    claims 
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to  be  protected  in  the  possession  and  enjoyment  of  the  premises 
for  which  he  bid  at  the  sheriff's  sale,  and  for  which  he  paid  the 
purchase  money.  They  are  the  same  premises  which  it  was  under- 
stood and  believed,  by  persons  present  at  the  sale,  were  being 
sold I  proceed  upon  the  assumption,  which  is  fully  jus- 
tified by  the  evidence,  that  it  was  understood,  not  only  by  the  pur- 
chaser, but  by  the  bidders  and  persons  generally  at  the  sale,  that  the 
entire  lot  was  being  sold,  and  that  the  price  for  which  it  was  struck 
off  was  the  price  for  which  the  entire  would  have  sold.'  Upon  a 
careful  review,  we  are  satisfied  that  that  part  of  the  decree  which 
reforms  the  decree  of  foreclosure  and  the  sheriff's  deed  is  er- 
roneous, and  that  following  that  portion  of  the  former  which  re- 
forms the  mortgage  a  decree  foreclosing  the  mortgage  as  reformed 
should  have  been  made,  instead  of  the  decree  reforming  the  decree 
of  foreclosure  of  the  mortgage  as  executed  and  the  sheriff's  deed: 
Conyers  v.  Mericles,  75  Ind.  443-448":  Marks  v.  Taylor,  23  Utah,  470, 
65  Pac.  203.  Although  the  rule  laid  down  in  Quivey  v.  Baker,  37 
Cal.  465,  namely,  that  where  there  is  a  mistake  in  the  description 
of  property  in  a  mortgage,  and  the  same  mistake  has  been  carried 
into  the  decree  of  foreclosure,  and  the  sheriff's  deed,  conceding  that 
relief  might  have  been  granted  by  motion  in  the  original  case, 
yet  a  court  of  equity  has  jurisdiction  to  go  back  to  the  original 
transaction  and  to  reform  the  mortgage,  as  well  as  the  decree  and 
deed,  so  as  to  make  them  conform  to  the  original  intention  of  the 
parties,  was  affirmed,  with  approving  citation  of  that  case  in  Busey 
V.  Moraga,  130  Cal.  586,  62  Pac.  1081;  still  the  soundness  of  such 
rule  seems  to  have  been  doubted  in  the  late  case  of  Hull  v.  Calkins, 
137  Cal.  84,  69  Pac.  838,  in  which  it  was  held  that  a  court  of 
equity  has  no  jurisdiction  to  reform  a  commissioner's  deed  executed 
under  the  judgment  in  an  action  to  foreclose  a  trust  deed,  ana  an 
assignment  to  the  trustee  of  a  contract,  by  inserting  the  contract 
in  the  commissioner's  deed,  which  by  mistake  was  omitted  from 
the  judgment.  The  mistake  of  the  officer  in  the  exercise  of  his 
power  might  be  rectified,  but  when  he  acts  in  accordance  with  the 
power  conferred  in  the  judgment,  a  mistake  in  his  deed  cannot  be 
corrected  in  equity.  In  delivering  the  opinion  in  this  case  the 
court  said: 

"It  is  assumed,  and  in  fact  alleged,  in  the  complaint,  that  the 
sale  of  the  lauds  described  in  the  judgment,  which  included,  in 
the  general  description  of  the  Sespe  rancho,  the  lands  previously 
conveyed  to  the  Pacific  Improvement  Company,  did  not  operate  to 
transfer  the  contract  with  that  company,  or  the  rights  of  More 
to  the  payments  therein  stipulated;  and — as  otherwise  the  plaintiff 
would  have  no  cause  of  action — this  assumption  must,  for  the  pur- 
poses of  this  appeal,  be  admitted.  Assuming,  then,  this  to  be  the 
case,  the  object  of  the  suit  is,  not  only  to  amend  the  judgment, 
but  to  reform  the  commissioners'  deed  by  making  it  purport  to  con- 
vey property  that  had  not  been  sold,  and  which  the  commissioners 
were  not  authorized  by  the  writ  to  sell.     This,  it  is  obvious,  cannot 
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be  done.  Where  there  is  a  mistake  in  a  conveyance  by  the  owner 
of  the  land  himself  or  by  his  agent,  the  deed  may  be  reformed. 
But  the  commissioners  to  sell  were  not  the  agents  of  the  plaintiff 
except  to  the  extent  of  the  power  conferred  upon  them  by  the  or- 
der of  sale,  and  there  was,  therefore,  lacking  that  essential  element 
to  the  reform  of  a  contract,  an  actual  contract  to  be  embodied 
in  the  reformed  instrument.  A  sheriff  or  other  oflScer's  mistakes 
in  the  exercise  of  his  power  may  doubtless  be  rectified;  but  when  he 
acts  in  accoraance  with  his  power  there  is  no  mistake  to  be  cor- 
rected or  contract  to  be  reformed:  Code  Civ.  Proc,  sec.  684;  Hey- 
man  v.  Babcock,  30  Cal.  367;  2  Notes  on  Cal.  Rep.  580;  Miller  v. 
Kolb,  47  Ind.  220;  Armstrong  v.  Short,  95  Ind.  326;  Conyers  v. 
Mericles,  75  Ind.  443;  McCasland  v,  Aetna  Life  Ins.  Co.,  108  Ind. 
130,  9  N.  E.  119;  Ray  v.  Ferrell,  127  Ind.  570,  27  N.  E.  159;  Daven- 
port V.  Sovil,  6  Ohio  St.  459.  Many  cases  are  cited  by  the  appel- 
lant's counsel  in  support  of  his  contention  to  the  contrary,  but  none 
have  application  to  this  case.  In  one  of  them  a  mortgage  was  re- 
formed (Blodgett  V.  Hobart,  18  Vt.  414) ;  in  others,  a  judgment 
amended,  and  a  resale  ordered  (Snyder  v.  Ives,  42  Iowa,  157;  First 
Nat.  Bank  v.  Wentworth,  28  Kan.  183;  McClure  v.  Brack,  43  Minn. 
305,  45  N.  W.  438);  and  in  another  the  successors  of  the  judgment 
debtor  were,  upon  the  facts  of  the  case,  enjoined  from  interfering 
with  the  purchaser  (Waldron  v.  Letson,  15  N.  J.  Eq.  126).  In 
three  of  them  only  was  there  an  amendment  of  a  sheriff's  deed: 
Quivey  v.  Baker,  37  Cal.  465;  Greeley  v.  De  Cottes,  24  Fla.  475, 
5  South.  239;  Parker  v.  Starr,  21  Neb.  680,  33  N.  W.  424,  In  these 
cases,  as  in  the  case  of  Waldron  v.  Letson,  15  N.  J.  Eq.  126,  the 
equities  of  the  case  were  very  strongly  in  favor  of  the  purcliaser 
or  his  successors  in  interest,  and,  as  in  that  case,  may  have  justified 
the  actual  decision;  but  it  is  difficult  to  perceive  on  what  recognized 
principle  of  equity  the  court  was  justified  in  amending  the  sheriff 's 
deed":  Hull  v.  Calkins,  137  Cal.  84,  69  Pac.  838. 


BIRMINGHAM   SOUTHERN   RAILWAY    COMPANY    v. 

LINTNER. 

[141   Ala.    420,   38   South.    363.] 

HUSBAND  AND  WIFE— Personal  Injury  to  Wife— Recovery 
by  Husband. — Aithougli  a  statute  provides  that  "the  earnings  of  the 
wife  are  her  separate  property."  it  does  not  of  itself  enianci[)ate 
her  from  any  services,  which  before  its  passage  she  owed  her  hus- 
band as  head  of  the  family  and  as  her  husband,  and  for  any  wrong- 
ful act  of  a  stranger  which  deprives  him  of  thom  he  is  entitled  to 
recover   for   the   consequent   loss   and    injury,      (pp.    41,   42.) 

HUSBAND  AND  WIFE— Personal  Injury  to  Wife— Right  of 
Husband  to   Recover. — If   a   wife   is   injured   in   her  person   by  the 
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wrongful  act  of  a  stranger,  a  proximate,  legal  consequence  of  such 
injury  is  the  expense  to  which  the  husband  is  put  in  the  alleviation 
of  her  sufferings  and  the  cure  of  her  hurts,  and  such  expense  is  a 
loss  to  the  husband,  for  which  the  wrongdoer  is  answerable  to  him 
in  damages,     (p.  42.) 

HUSBAND  AND  WIFE  —  Wrongful  Injury  to  Wife  by 
Stranger. — If  personal  injury  inflicted  upon  a  wife  by  the  wrongful 
act  of  a  stranger  is  such  as  to  deprive  her  husband  of  her  society, 
aid  and  comfort,  and  of  his  right  of  consortium,  he  is  entitled  to 
recover  therefor,     (p.  42.) 

NEGLIGENCE — Recovery  Entire — ^Action. — One  entitled  to 
recover  for  the  consequences  of  a  wrongful  or  negligent  act  may 
recover  all  the  damages  that  that  act  has  proximately  inflicted  upon 
him,  although  the  injuries  may  be  diversified  in  character,  and 
may  include  both  personal  injury  and  injury  to  property,  (p. 
42.) 

NEGLIGENCE — Complaint — Evidence. — It  is  no  objection  to 
a  count  in  a  complaint  to  recover  for  personal  injury  and  for  in- 
jury to  property  caused  by  one  act  of  negligence,  that  different 
evidence  must  be  resorted  to  in  proof  of  the  respective  claims,  (p. 
43.) 

NEGLIGENT  INJURY  OF  WIFE— Recovery  by  Husband- 
Evidence. — If  a  husband  suffers  the  loss  and  impairment  of  his 
wife's  services  and  society  in  consequence  of  personal  injuries  in- 
flicted upon  her,  the  extent  and  duration  of  her  injuries  have  di- 
rect bearing  on  the  measure  of  damages,  and  evidence  is  admissible 
that  she  is  still  suffering  from  such  injuries  at  the  time  of  the  trial, 
(p.  44.) 

RAILROADS  —  Contributory  Negligence. — A  person  is  not 
guilty  of  contributory  negligence  in  failing  to  hear  a  railroad  train 
when   he   stops   and   listens   for   it.     (p.    44.) 

NEGLIGENT  INJURY  OF  WIFE— Recovery  by  Husband.— 
If  a  husband  sues  to  recover  damages  for  the  loss  of  the  services 
and  society  of  his  wife  caused  by  negligent  injury  inflicted  upon 
her  by  a  stranger,  he  cannot  recover  in  that  suit  for  any  loss  of 
services  or  society  of  his  wife  which  may  occur  after  the  time  of 
the  trial  in  the  absence  of  evidence  of  the  value  thereof,     (pp.  44,  45.) 

A.  G.  and  E.  D.  Smith,  for  the  appellant. 

Bowman,  Harsh  &  Beddow,  for  the  appellee. 

427  McCLELLAN,  C.  J.  *'The  earnings  of  the  wife  are 
her  separate  property ;  but  she  is  not  entitled  to  compensation 
for  services  rendered  to  or  for  the  husband,  or  to  or  for  the 
family":  Code,  sec.  2521.  The  whole  scope  and  purpose  of 
this  enactment  manifestly  is  to  vest  in  the  wife  her  earnings 
in  service  rendered  to  third  persons,  strangers  to  the  house- 
hold. It  in  no  degree  emancipates  her  from  her  household 
duties,  nor  authorizes  her  to  enter  upon  such  alien  service  as 
would  conflict  with  and  prevent  the  performance  of  her  duties 
incident  to  the  domestic  establishment,  the  care,  comfort  and 
convenience  of  the  family — the  duties,  in  short,  which  before 
the  statute  she  owed  to  the  husband  as  the  husband  and  head 
of  the  family.     These  duties  she  owes  now  just  as  she  did  at 
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the  common  law ;  and  while  the  husband  may  allow  her  to  pre- 
termit them  and  enfi^age  wholly  or  to  any  less  extent  in  outside 
service,  the  earninfrs  of  which  belong  to  her,  without  such 
emancipation  by  the  husband  she  owes  these  services  to  him 
now  as  before,  and  for  any  wrongful  act  of  a  stranger  which 
deprives  him  of  them  he  is  entitled  to  recover  for  the  conse- 
quent loss  and  injury.  Nor  does  this  or  any  other  statute 
absolve  the  husband  from  the  duty  of  caring  for  the  wife  "in 
sickness  and  in  health."  If  she  be  injured  in  her  person  by 
the  wrongful  act  of  a  stranger,  a  proximate,  legal  consequence 
of  such  injury  is  the  expense  to  which  the  husband  is  put 
in  the  alleviation  of  her  sufferings  and  the  cure  of  her  hurts; 
and  such  expense  is  a  loss  to  the  husband  for  which  the  wrong- 
Gocr  is  answerable  to  him  in  damages:  15  Am.  &  Eng.  Ency. 
of  Law,  861;  Henry  v.  Klopfer,  147  Pa.  St.  178,  23  Atl.  337; 
Tuttle  V.  Chicago  etc.  R.  R.  Co.,  42  Iowa,  518;  Filer  v.  New 
York  etc.  R.  R.  Co.,  49  N.  Y.  47;  Douglas  v.  Gausman,  68 
111.  170. 

The  husband,  also,  of  course,  has  a  legal  right  to  the  society 
of  the  wife,  involving  all  the  amenities  and  conjugal  incidents 
of  the  relation.  This  right  of  society  may  be  invaded  by  an 
act  which  while  leaving  to  the  husband  the  pre.sence  of  the 
wife,  yet  incapacitates  her  "^^^^  for  the  marital  companionship 
and  fellowship,  and  such  incapacity  may  be  deprivation  of  her 
society  differing  in  degree  only  from  total  deprivation  by  her 
death.  For  such  impairment,  so  to  say,  of  the  wife's  society, 
of  his  right  of  consortium,  such  deprivation  of  the  aid  and 
comfort  which  the  wife's  society,  as  a  thing  different  from 
mere  services,  is  supposed  to  involve,  he  is  entitled  to  recover. 

It  may  be  stated  as  a  very  general,  if  not  universal,  prop- 
osition that  one  who  is  entitled  to  sue  at  all  for  the  conse- 
quences of  a  wrongful  act  may  recover  all  the  damages  that 
such  act  has  proximately  inflicted  upon  him.  His  cause  of 
action  is  the  one  wrongful  act  of  the  defendant.  We  know 
of  no  principle  of  law  or  decided  case  which  requires  him  to 
split  this  one  cause  of  action  into  two  or  more  because  the 
injuries  he  sustains  may  be  diversified  in  character.  To  the 
contrary,  he  must  lay  all  he  has  suffered  in  one  action,  or  fail- 
ing in  that  he  foregoes  his  claim  for  siich  part  of  the  injury 
as  he  does  not  count  upon.  The  alleged  wrongful  act  com- 
plained of  here  inflicted  danmifving  injuries — that  is,  in- 
juries damnifying  to  the  husband,  upon  the  person  of  hi."9 
wife,  and  it  also  injured  or  destroyed  certain  property  of  the 
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husband,  his  horse  and  buggy  which  his  wife  was  using  at  the 
time  of  the  alleged  collision.  Very  clearly  the  claim  of  dam- 
ages for  all  these  injuries  was  properly  laid  in  one  complaint 
and  all  in  each  count  of  the  complaint.  The  case  of  Brunsdon 
V.  Humphrey,  L.  R.  14  Q.  B.  141,  relied  on  for  appellant  in 
this  connection,  holds  that  two  actions  may  be'brought  when 
the  same  negligent  act  results  in  injury  to  the  person  and  to 
the  property  of  the  plaintiff,  but  it  does  not  hold  that  damages 
for  both  the  personal  and  property  injury  could  not  be  re- 
covered in  one  and  the  same  action.  To  the  contrary,  that  a 
recovery  might  be  had  for  both  in  one  count  is  apparently 
conceded  in  the  opinions  of  both  Brett,  M.  R.,  and  Bowen, 
L.  J. ;  and  the  other  member  of  the  court,  Lord  Chief  Justice 
Coleridge,  repudiated  the  opinions  of  both  his  associates,  and 
holds  that  only  one  action  could  be  maintained.  To  our  minds 
the  conclusion  of  Lord  Coleridge  is  eminently  correct,  and  our 
*^®  own  cases  are  in  accord  with  it :  Foster  v.  Napier,  73  Ala. 
595;  South  and  North  Alabama  R.  R.  Co.  v.  Henlien,  56  Ala. 
368 ;  Firemen 's  Ins.  Co.  v.  Cochran,  27  Ala.  228. 

It  is,  of  course,  no  objection  to  a  count  for  personal  in- 
juries and  for  injuries  to  property  that  different  evidence  has 
to  be  resorted  to  in  proof  of  the  respective  claims,  any  more, 
indeed,  than  where  the  claim  is  for  injuries  to  two  or  more 
items  of  property,  as  a  horse  and  a  buggy  and  the  harness 
attaching  the  one  to  the  other.  So  the  consideration  that  the 
burden  of  proof  of  the  wrong  as  to  personal  injuries  may  be 
upon  one  party  while  as  to  the  injury  to  property  it  may  be 
upon  the  other  does  not  enforce  the  conclusion  that  both 
claims  cannot  be  laid  in  one  count.  Such  a  state  of  things 
could  be  easily  accommodated  in  the  charge  of  the  court  so 
as  to  present  no  difficulty  in  the  way  of  a  proper  verdict. 
Hence  our  conclusion  that  the  suggestion  made  for  appellant 
that  on  the  claim  in  this  complaint  which  is  rested  on  the 
loss  of  the  wife's  services  and  society,  it  was  upon  the  plain- 
tiff to  prove  defendant's  negligence,  while  as  to  the  injury  to 
property,  the  fact  of  injury  by  collision  with  defendant's 
engine  being  shown,  defendant's  negligence  is  presumed  and 
the  burden  is  upon  it  to  overturn  that  presumption  by  proof 
of  due  care  and  diligence,  is  not  of  importance,  even  assuming 
that  the  burden  of  proof  is  differently  placed  in  respect  of 
the  two  classes  of  injuries.  But,  in  our  opinion,  this  is  not  the 
legal  fact — the  assumption  is  unfounded.  Under  section  34i8 
of  the  code,  the  presumption  of  defendant's  negligence  arose 
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as  well  in  respect  of  the  injuries  to  the  person  of  plaintiff's 
wife  as  in  respect  of  the  injury  to  his  property,  and  that 
presumption  obtained  on  the  trial  of  his  claim  for  damages, 
consequent  upon  the  injuries  to  her  person,  for  the  loss  of  her 
services  and  society  and  for  the  expense  he  was  put  to  in  her 
care  and  treatment.  The  statute,  in  other  words,  characterizes 
the  act  as  prima  facie  negligent  for  all  the  purposes  of  actions 
by  whomsoever  instituted  for  the  recovery  of  damages  proxi- 
mately resulting  therefrom. 

Upon  the  theory  of  the  case,  viz.,  that  plaintiff  suffered 
the  loss  or  impairment  of  his  wife's  services  and  ^^^  society 
in  con.sequence  of  the  injuries  inflicted  upon  her,  the  extent 
and  duration  of  her  injuries  had  a  direct  bearing  upon  the 
extent  of  his  loss  to  be  measured  by  the  jury  in  their  assess- 
ment of  his  damages;  and  the  court  properly  received  evidence 
to  the  effect  that  she  was  still  suffering  from  the  injuries.  It 
is  quite  true  that  the  rights  of  action  for  this  suffering  in  and 
of  itself  is  by  statute  vested  in  her;  but  that  is  not  to  say 
that  the  husband  is  without  redress  for  the  damnifying  col- 
lateral consequences  of  her  hurts  to  him. 

It  will  suffice  to  say  in  respect  of  the  declination  of  the 
court  to  allow  inquiries  into  the  relations  of  client  and  attor- 
ney between  the  witness  Goss  and  the  attorneys  for  this  plain- 
tiff, the  purpose  of  which  was  to  show  bias  of  this  witness 
against  this  defendant  at  least,  cannot  be  affirmed  to  be  an 
abuse  of  the  court's  discretion  in  such  matters. 

Charges  which  proceeded  on  the  idea  that  Mrs.  Lintner 
was  guilty  of  contributory  negligence,  in  that  she  failed  to 
hear  the  train  when  she  stopped  and  listened  for  it,  were 
properly  refused :  Kansas  etc.  R.  R.  Co.  v.  Weeks,  135  Ala. 
614,  34  South.  16. 

Charge  17  requested  by  defendant  should  have  been  given. 
Nothing  was  claimed  or  could  be  recovered  for  the  pain  and 
suffering  and  physical  incapacity — past,  present  or  future — 
of  ]\Irs.  Lintner  herself  considered  as  elements  of  damages  sus- 
tained by  her;  recovery  here  could  be  had  only  for  the  conse- 
quential results  of  her  injuries  which  inflicted  damages  upon 
the  husband.  In  respect  of  her  services  and  society  and  the 
loss  or  iiopairment  thereof  to  her  husband,  he  was  entitled 
to  recover  to  the  extent  of  such  loss  or  impairment  in  point 
of  time  and  degree.  There  was  evidence  of  such  loss  or  im- 
pairment up  to  the  trial  and  of  the  consequent  damages  to 
the  plaintitf ;  but  there  was  no  evidence  that  such  deprivation 
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would  continue  beyond  the  trial,  and  no  data  whatever  was 
afforded  by  the  evidence  upon  which  the  jury  could  assess  the 
extent  or  quantum  of  future  damages  to  plaintiff  from  future 
loss  of  her  services.  Upon  this  state  of  case,  the  covirt  should 
have  instructed  the  jury,  as  requested  by  the  defendant,  ''that 
plaintiff  *^*  cannot  recover  in  this  action  for  any  losses  of  the 
services  of  his  wife  which  may  occur  in  the  future." 
Reversed  and  remanded. 

Haralson,  Dowdell  and  Denson,  JJ.,  concurring. 


Where  a  Wife  Sustains  Personal  Injuries  through  the  wrongful  or 
negligent  act  of  another,  her  husband  is  entitled,  by  the  common 
law,  to  recover  such  damages  as  he  suffers  from  the  loss  of  her  so- 
ciety and  services,  and  he  may  also  recover  for  the  expenses  in- 
cident to  her  sickness,  such  as  the  cost  of  medical  attendance,  nurs- 
ing, and  the  like:  See  the  monographic  note  to  Carey  v.  Berkshire 
R.  R.  Co.,  48  Am.  Dec.  619;  Holleman  v.  Harward,  119  N.  C.  150,  56 
Am.  St.  Rep.  672;  Furnish  v.  Missouri  Pac.  Ry.  Co.,  102  Mo.  669, 
22  Am.  St.  Rep.  800.  As  to  how  far  this  doctrine  has  been  modi-, 
ficd  by  modern  married  women  statutes,  see  Kelly  v.  New  York  etc. 
R.  R.  Co.,  168  Mass.  308,  60  Am.  St.  Rep.  397;  note  to  Shaddock 
V.  Clifton,  94  Am.  Dec.  593. 


CHASTANG  v.  CHASTANG. 

[141   Ala.   451,   37   South.   799.] 

ADVERSE  POSSESSION— Elements  of.— The  essential  ele- 
ments of  adverse  possession  are  that  it  must  be  hostile,  under  claim 
of  right,  actual,  open,  and  notorious,  exclusive  and  continuous.  If 
any  of  these  constituents  is  wanting,  the  possession  will  not  effect 
a  bar  to  the  legal  title,     (p.  49.) 

ADVERSE  POSSESSION — Evidence  to  Show. — A  person  claim- 
ing to  hold  land  adversely  must  show  by  some  evidence  that  he  is 
holding  the  particular  piece  of  land  to  which  he  claims  title,  and 
to  show  that,  there  must  be  some  evidence  of  the  exact  boundaries 
of  the  land  claimed  by  him.     (p.  49.) 

ADVERSE  POSSESSION— Evidence  to  Show.— If  a  person 
claims  adversely  under  a  paper  color  of  title,  he  will  be  considered 
to  hold  in  accordance  with  the  bounflaries  fixed  by  the  paper,  but 
if  he  has  no  paper  title,  then  he  can  hold  only  that  which  he 
has  reduced  to  actual  possession,  and  in  allowing  the  clear  muniments 
of  title  to  be  overcome  by  parol  proof  of  adverse  possession,  the 
proof  must  be  as  clear  and  definite  as  to  what  particular  tract 
of  land  is  claimed  to  be  held,  as  would  be  required  by  conveying 
it  by  deed.     (p.  49.) 

ADVERSE  POSSESSION  —  Evidence  of  Cutting  Timber. — 
Without  paper  title  or  some  other  evidence  to  define  the  boundaries 
of  land  claimed,  evidence  as  to  indiscriminate  cutting  of  timber, 
without   designating  the  particular  place,  or  how  often   cut   at   that 
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place,  or  how  much  land  was  cut  over,  and  without  proof  of  the 
continuous  exercise  of  such  right,  is  insufficient  to  constitute  ad- 
verse  possession,      (p.   50.) 

ADVERSE  POSSESSION. — Payment  of  Taxes  is  not  evidence 
of  possession,  but  in  connection  with  evidence  of  actual  possession 
is  admissible  to  show  claim  of  ownership  and  the  extent  of  the 
possession,      (p.    51.) 

TAX  RECEIPTS,  Unless  Ancient  Documents,  are  not  self- 
T>roving,  and  must  be  proved  the  same  as  any  other  receipts,  (p. 
52.) 

ADVERSE  POSSESSION— Constructive  Possession.— If  a  per- 
son holding  the  legal  title  to  land  obtains  constructive  possession 
thereof,  no  subsequent  constructive  possession  thereof  by  another, 
even  under  color  of  title,  can  overlap  the  possession  of  the  former, 
(p.  53.) 

ADVERSE  POSSESSION — Constructive  Possession. — Nothing 
short  of  actual,  open,  notorious  and  exclusive  possession  by  another 
can  interrupt  the  constructive  possession  which  has  attached  to  the 
legal  title,     (p.   53.) 

ADVERSE  J.  OSSESSION— Interruption. — Tf  the  holder  of  the 
legal  title  to  land  enters  under  a  claim  of  right  and  holds  such 
possession,  even  jointly,  with  another  person,  it  is  nevertlulcss  an 
interruption  of  the  continuous  adverse  possession  of  the  latter,  (p. 
53.) 

G.  L.  and  H.  T.  Smith,  for  the  appellant. 

^^^  SIMPSON,  J.  This  was  an  action  in  the  nature  of 
an  action  of  ejectment  brought  by  appellee,  Pauline  Cha.^tang, 
against  appellant,  Adele  Chastang. 

The  title  of  the  plaintiff  was  based  on  a  claim  of  adverse 
possession  of  twenty  years,  while  the  defendant  derived  her 
title  through  her  ancestor,  who  held  a  complete  paper  title 
from  the  United  States  government,  being  a  patent  from  the 
government  to  her  father,  dated  November  15,  1854.  There 
is  no  pretense  that  any  of  the  land,  except  three  or  four  acres 
(to  which  appellant  admits  adver.se  possession  was  estab- 
lished), has  ever  been  inclosed  until  about  five  years  ago,  when 
the  defendant  inclosed  it,  by  building  a  wire  fence. 

It  is  proved  also  that  defendant's  father,  Zeno  Chastang, 
took  possession  of  the  tract  of  land  under  the  United  States 
I)atent,  by  building  on  a  portion  of  it  a  house,  in  which  he 
and  his  family  continued  to  live  successively  up  to  the  time 
of  the  connneticement  of  this  suit. 

450  rJ^Y^Q  plaintiff  proved  that  her  ancestor,  Theodore  Col- 
lins, had  a  house  on  the  three  or  four  acre  tract,  which  was 
inclosed  by  a  fence,  and  that  he  lived  there  most  of  his  life, 
having  entered  it  about  forty-five  years  ago,  but  a  short  time 
before  he  died  he  moved  away  and  lived  with  his  daughter,  the 
plaintiff",  on  another  tract  of  land.     But  it  seems  to  be  proven 
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b.y  the  evidence  that,  as  to  the  three  or  four  acre  tract,  the 
adverse  possession  was  continuous.  As  to  the  remainder  of 
the  tract,  the  son  of  Theodore  Collins  testified  that  his  father 
claimed  a  strip  of  about  twenty-four  acres,  but  he  does  "not 
know  exactly  where  the  line  is,"  but  told  him  "not  to  go  west 
of  a  certain  tree,"  which  tree  was  about  thirty-five  feet  from 
where  the  wire  fence  now  is,  but  the  witness  does  not  say  in 
what  direction.  He  states  that  the  land  which  his  father 
claimed  ran  north  and  south,  with  a  branch  on  the  north. 
He  and  other  witnesses  testify  that  at  different  times  Theodore 
Collins  cut  firewood  for  his  own  use  and  for  selling  to  the 
steamboats,  and  rail  timber,  from  the  land  outside  the  rail 
fence. 

There  is  no  testimony  showing  any  acts  indicating  any  dis- 
tinct boundary  to  the  land  supposed  to  have  been  claimed  by 
Theodore  Collins,  nor  do  the  witnesses  testify  definitely  as  to 
just  where  he  cut  wood,  except  that  most  of  them  say  he  cut 
wood  outside  the  rail  fence;  one  says  he  cut  some  north  and 
some  south  of  the  rail  fence.  The  plaintiff  says  he  cut  wood 
all  over  it,  and  one  witness  says  he  cut  wood  "in  any  old 
place." 

The  witness  Andre,  who  is  eighty  years  of  age,  states  that 
Theodore  Collins  has  been  dead  twenty-five  years;  that  he 
lived  on  the  land  described  in  the  complaint  over  twenty-five 
years;  that  he  was  in  possession  of  the  land  described  from 
the  time  he  moved  on  it  till  he  died.  Zeno  Chastang  (father 
of  defendant)  lived  on  the  place  west  of  Collins;  witness  heard 
a  conversation  between  Collins  and  Zeno  Chastang,  in  which 
Zeno  pointed  out  the  line,  and  told  the  boys  who  were  cut- 
ting timber,  "This  is  the  land;  that  on  the  west  is  my  land; 
don't  go  over  there;  on  the  other  side  is  Collins'."  Witness 
describes  this  land  as  being  about  a  quarter  of  a  mile  from 
'^^'^  the  lower  corner  to  the  upper  corner,  nearly  square,  a 
little  larger  north  and  south  than  east  and  west.  He  states 
also  that  Zeno  required  Collins  to  move  his  fence,  so  that  each 
man  should  "have  his  own  fence  about  his  own  land,"  and 
that  this  was  done  leaving  the  alley  between  them.  This  was 
about  forty  years  ago,  "before  the  war." 

There  seems  to  be  no  proof  of  any  acts  of  ownership  by 
the  heirs  of  Collins,  since  his  death,  except  that  his  son  in 
law,  Juzang,  and  his  sons  lived  in  the  house,  and  did  not 
use  the  land  (outside  the  inclosure)  except  to  get  firewood, 
and  that  a  man  named  Graham  occupied  it  for  a  while  and 
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one  of  the  witnesses  got  some  poles  once  for  Graham  to  repair 
the  fence;  that  the  witness  was  stopped  from  getting  rails  on 
said  land,  about  thirty  steps  south  of  the  Collins  rail  fence 
by  defendant,  she  claiming  that  it  was  her  land. 

The  defendant's  witnesses  show  that  Zeno  also  claimed  the 
land;  that  he  got  wood  off  it,  and  that  it  was  the  custom  of 
the  country  to  get  wood  anywhere;  that  about  eighteen  or 
twenty  years  ago  the  heirs  of  Zeno  divided  the  lands  of  their 
father's  estate,  excepting  this  land;  that  they  were  about  to 
divide  this  also,  but  Theodore  Collins'  wife  told  them  she  had 
a  deed  from  their  father,  and,  while  they  denied  that  she  had 
said  deed,  they  did  not  divide  this  land,  but  waited  for  her  to 
find  the  deed. 

Nothing  seems  to  have  been  done  in  regard  to  this  land 
by  either  party,  so  far  as  the  evidence  states,  since  that  time, 
until  about  five  years  before  the  trial  of  the  case  (January  29, 
1903),  when  the  defendant  built  a  wire  fence  around  the  land. 

Plaintiff  also  introduced  in  evidence  a  number  of  tax  re- 
ceipts, running  back  as  far  as  1855,  but  not  for  every  year 
since  that  time.  Most  of  them  give  the  value  of  the  real 
estate  but  not  the  amount  of  taxes  paid ;  a  few  give  the  amount 
of  taxes  paid  and  not  the  value  of  the  real  estate.  The  only 
one  of  which  indicates  anything  about  the  amount  of  land 
paid  on  are  receipts  for  1851 — twenty  acres;  1855 — twenty- 
four  acres,  and  1861 — twenty-four  acres.  None  of  them  indi- 
cate where  the  land  is. 

458  rpj^g  defendant  requested  in  writing  that  the  court  give 
the  following  charge,  which  request  was  refused,  to  wit:  "The 
court  charges  the  jury  that  they  cannot,  under  the  evidence 
in  this  case,  find  for  the  plaintiff  as  to  any  land  which  was  not 
included  within  the  rail  fence  which  surrounded  the  house  of 
Theodore  Collins  or  within  the  fence  surrounding  the  garden 
or  field  of  the  plaintiff,  Pauline  Chastang. " 

All  titles  in  the  United  States  emanate  originally  from  the 
government  of  the  United  States,  and  when  a  party  has  a 
patent  from  the  government,  or  a  direct  chain  of  conveyances 
from  the  government  to  the  present  holder,  he  has  what  is 
called  a  complete  title. 

Passing  over  other  ways  by  which  he  may  lose  this  title, 
his  title  or  his  right  to  assert  it  may  be  lost  by  adverse  pos- 
session or  prescription  in  favor  of  some  other  party.  But 
when  the  law  places  such  high  dignity  upon  a  regular  docu- 
mentary title,  and  requires  strict  formalities  to  evidence  it, 
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it  necessarily  follows  that  it  requires  clear  and  definite  proof 
of  those  things  which  rest  in  parol  to  overcome  it. 

Hence,  the  essential  elements  of  adverse  possession  are:  1. 
The  possession  must  be  hostile  and  under  claim  of  right;  2. 
It  must  be  actual;  3.  It  must  be  open  and  notorious;  4.  It 
must  be  exclusive;  and  5.  It  must  be  continuous.  If  any  of 
these  constituents  be  wanting,  the  possession  will  not  effect 
a  bar  to  the  legal  title :  1  Am.  &  Eng.  Ency.  of  Law,  2d  ed., 
795 ;  Murray  v.  Hoyle,  97  Ala.  588,  11  South.  797 ;  Ross  v. 
Goodwin,  88  Ala.  390,  6  South.  682 ;  Eureka  Co.  v.  Norment, 
104  Ala.  625,  16  South.  579;  Goodson  v.  Brothers,  111  Ala. 
589,  20  South.  443 ;  Normant  v.  Eureka  Co.,  98  Ala.  181,  39 
Am.  St.  Rep.  45,  12  South.  454. 

It  seems  so  evident  that  it  has  not  been  deemed  necessary 
to  state  it  in  any  case  that  the  party  claiming  to  hold  adversely 
must  show  by  some  evidence  that  he  is  holding  the  particular 
piece  of  land  to  which  he  claims  title,  and  to  show  that  there 
must  be  some  evidence  showing  the  exact  boundaries  of  the 
land  claimed  by  him. 

If  a  man  claims  title  under  a  deed  purporting  to  convey 
five  acres  in  the  northeast  and  six  acres  in  the  southeast 
^®^  quarter  of  a  certain  section,  the  court  will  say  that  is  too 
indefinite,  because  no  one  can  tell  where  the  boundaries  of 
said  subdivisions  are. 

So  the  courts  have  always  held  that  if  a  man  claims  ad- 
versely under  a  paper  color  of  title,  he  will  be  considered  to 
hold  in  accordance  with  the  boundaries  fixed  by  the  paper, 
but  if  he  has  no  paper  title,  then  he  can  hold  only  that 
which  he  has  reduced  to  actual  possession,  and  it  would  seem 
that  when  the  courts  are  allowing  the  clear  muniments  of  title 
to  be  overcome  by  parol  proof  of  adverse  possession,  they 
should  at  least  require  the  proof  to  be  as  clear  and  definite 
as  to  what  particular  tract  of  land  is  claimed  to  be  held  as 
would  be  required  by  conveying  it  by  deed. 

Then  if  witnesses  testify  that  each  of  them  saw  a  man  cut- 
ting timber  somewhere  on  a  twenty  acre  tract  of  land,  with- 
out designating  where  each  one  saw  him,  nor  how  often  he 
cut  on  that  particular  place,  nor  how  much  land  he  cut 
over  at  that  point,  how  could  it  be  said  from  that  testimony 
that  he  was  indicating  that  he  claimed  the  entire  twenty 
acre  tract  of  land?  Even  if  one  saw  him  cutting  in  the 
northeast  corner,  one  in  the  southeast  corner,  one  in  each 
other  corner,  and  one  in  the  middle,  that  would  simply  be  one 
Am.   St.  Kep.,  Vol.  lUU— i 
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act  in  cutting  at  each  place,  and  no  evidence  of  continuous 
exercise  of  the  right  of  either  place. 

It  is  true  that  there  may  be  such  a  continuous  and  persistent 
cutting  of  timber  or  wood  from  a  tract  of  land  as  to  be  evi- 
dence of  a  claim  of  ownership,  and  an  advertisement  to  the 
world  that  the  party  is  occupying  the  entire  tract,  and  if  he 
is  doing  it  in  such  a  way  and  under  such  circumstances  as  to 
show  to  the  world  that  he  is  claiming  it  as  his  right,  it  will 
ripen  into  title  by  adverse  possession  or  prescription.  But  we 
hold  that,  without  paper  title  or  some  other  evidence  to  define 
the  boundaries  of  the  land  claimed,  such  acts  of  cutting  timber 
as  are  detailed  by  the  witnesses  in  this  case  are  not  sufficient 
to  bar  the  legal  title  held  by  the  defendant.  The  only  wit- 
ness who  attempts  to  fix  any  boundaries  (Andre),  while  he 
states  that  the  land  he  is  talking  about  is  the  entire  twenty 
(or  twenty-four)  acre  tract,  yet  when  he  describes  the  boun- 
daries as  pointed  out  in  the  conversation  between  Collins  and 
Zeno,  it  was  simply  a  '**"^  boundary  line  at  one  point,  and  that 
point  would  seem  to  be  at  or  about  the  three  or  four  acre 
tract,  which  is  not  included  in  what  we  are  saying,  for  he 
states  that  Zeno  required  Collins  to  move  his  fence  "so  that 
each  man  would  have  his  own  fence  about  his  own  land,"  and 
that  afterward  there  was  a  lane  between  them.  The  undis- 
puted evidence  is  that  the  three  or  four  acre  tract  was  all  that 
was  fenced,  and  that  there  was  a  lane  or  alley  between  it  and 
Zeno's  land. 

Evidence  of  the  cutting  of  timber  is  admitted  as  a  circuni- 
stnnce  to  be  taken  into  consideration  with  other  evidence  in 
determining  the  fact  and  the  extent  of  adverse  possession. 
So,  also,  the  payment  of  taxes  is  admissible  as  a  circiunstance, 
but  the  tax  receipts  in  this  case  do  not  aid  in  pointing  out  the 
land  claimed. 

We  hold,  then,  that  in  this  case,  in  addition  to  the  foregoing 
considerations,  there  being  as  much  evidence  showing  such 
acts  of  ownership  on  the  part  of  the  defendant's  father,  wlio 
hehl  the  legal  title,  as  there  was  on  the  part  of  plaintiff's  an- 
cestor, that  the  entire  evidence  in  this  case  was  wanting— 1. 
In  pointing  out  definitely  tht  land  which  was  claimed  to  have 
been  adversely  held;  2.  In  showing  any  claim  of  right;  3.  In 
showing  such  continuous  and  notorious  acts  of  owiu'rship  as 
the  law  demands:  Childress  v.  Calloway,  76  Ala.  128;  I'urks 
V.  Mitchell,  78  Ala.  (31;  Goodson  v.  Brothers.  Ill  Ala.  ')^'l  J  ) 
South.  -413;  Bynum  v.  Hewlett,  137  Ala.  333.  31  South.  :''; 
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When  from  the  whole  evidence  there  is  an  entire  absence 
of  any  fact  which  is  essential  to  recovery,  it  is  the  duty  of 
the  court  to  give  the  general  charge  in  favor  of  the  defend- 
ant, on  request  in  writing.  Hence,  the  charge  requested  by 
the  defendant  should  have  been  given. 

The  assignments  of  error  numbered  from  2  to  23,  inclusive, 
charge  that  the  court  erred  in  permitting  the  introduction  of 
the  tax  receipts  as  evidence. 

The  general  principle  of  law  with  regard  to  receipts  is  that, 
while  they  are,  as  against  the  maker,  evidence  of  the  payment 
as  stated,  yet,  as  to  strangers  to  the  transaction,  "a  receipt  is 
incompetent  evidence  of  such  fact":  23  Am.  &  Eng.  Ency.  of 
Law,  2d  ed.,  981. 

^^^  But  an  exception  has  been  made  in  cases  where  "the 
person  to  whom  the  payment  is  made  is  pointed  out  by  law, 
and  such  person  is  required  by  law  to  give  a  receipt":  23 
Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  981.  And  this  principle 
has  been  held  to  apply  to  tax  receipts:  Ferris  v.  Boxell,  34 
Minn.  262,  25  N.  W.  592 ;  Johnstone  v.  Scott,  11  Mich.  232. 

According  to  our  own  decisions  the  payment  of  taxes  is 
not  evidence  of  possession,  but,  in  connection  with  evidence  of 
actual  possession,  is  admissible  to  show  claim  of  ownership  and 
the  extent  of  the  possession :  Jay  v.  Stein,  49  Ala.  514. 

In  this  case  the  proof  was  made  by  the  testimony  of  a  wit- 
ness, as  to  the  payment  of  taxes :  Baucum  &  JeiVKins  v.  Georfje, 
65  Ala.  259;  Green  v.  Jordan,  83  Ala.  220,  3  Am.  St.  Rep. 
711,  3  South.  513. 

In  the  case  of  Trufant  v.  White,  99  Ala.  526,  13  South.  83, 
the  proof  of  the  payment  of  taxes  was  made  by  producing  the 
tax-books.  It  will  be  observed  that  in  none  of  these  cases 
was  any  point  made  as  to  how  the  tax  receipt  was  to  be  proved, 
or  whether  it  was  self-proving. 

It  is  stated  in  27  American  and  English  Encyclopedia  of 
Law,  second  edition,  753,  that,  "like  receipts  from  other  public 
officers,  tax  receipts  prove  themselves,"  but  an  examination 
of  the  authorities  referred  to  does  not  seem  to  bear  out  this  re- 
mark. 

In  the  case  of  McReynolds  v.  Longenberger,  57  Pa.  St.  13. 
the  party  was  claiming  under  the  tax  deed,  and  after  intro- 
ducing the  record  evidence  of  assessment,  a  sale  of  the  lands, 
offered  to  prove  the  contents  of  tax  receipts  over  thirty  years 
old,  which  had  been  burned,  and  the  court  admitted  the  testi- 
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mony  on  the  ground  that  they  were  ancient  documents,  were 
unblemished,  had  been  found  in  the  proper  custody,  etc. 

In  Richards  v.  Hatfield,  40  Neb.  879,  59  N.  W.  777,  the  stat- 
ute requiring  the  fact  of  payment  to  be  entered  in  a  book  and 
a  receipt  given,  and  went  on  to  provide  that  when  the  receipt 
should  be  lost  or  destroyed,  the  entry  in  the  book  might  be 
read,  and  the  only  question  before  the  court  was  whether,  in 
the  ab.sence  of  any  entry  on  the  book,  any  '*^^  other  evidence 
of  the  payment  of  taxes  might  be  introduced. 

The  ease  of  Adams  v.  Osgood,  55  Neb.  766,  76  N.  W.  446, 
under  the  same  statute,  holds  that  when  the  fact  of  the  levy  or 
assessment  is  disputed  in  the  pleading,  the  tax  receipt  is  not 
sufficient  to  establish  the  fact  of  levy  or  assessment.  In  the 
case  of  Ellen  v.  Ellen,  16  S.  C.  132,  it  is  not  stated  how  the 
tax  receipts  were  proved. 

The  law  is  unquestionable  in  regard  to  receipts  generally 
that  they  shall  be  proved,  like  all  other  papers  introduced  in 
evidence,  and,  unless  there  is  some  statutory  provision  making 
the  receipt  of  the  tax  collector  self-proving,  we  hold  that,  if 
it  is  an  ancient  document,  it  may  be  received  under  the  usual 
requirements  in  such  cases,  and  if  it  is  not,  it  must  be  proved 
just  as  any  other  receipt  would. 

Our  statutes  have  provided  for  making  certain  books  and 
official  papers  self-proving,  but  this  is  not  one  of  them. 

The  twenty-third  assignment  of  error  is  to  the  sustaining 
of  the  objection  to  the  question  by  defendant  to  Piere  Chas- 
tang,  "IIow  often  did  j'ou  get  firewood  there?"  The  witness 
and  others  had  testified  to  the  continued  use  of  these  lands 
by  his  father  and  himself,  by  the  same  acts  which  had  been 
testified  to  as  to  Collins,  and  as  tending  to  rebut  the  idea  that 
similar  acts  on  the  part  of  Collins  indicated  an  adverse  hold- 
ing of  the  land,  it  was  material  to  prove  that  the  owner  of 
the  legal  title  was  doing  the  same  acts  on  the  same  land, 
and  the  extent  of  his  acts.  The  court  erred  in  excluding  this 
testimony. 

There  was  no  error  in  the  refusal  of  the  court  to  permit 
Adele  Chastang  to  testify  that  she  heard  her  father  say  that 
he  had  paid  taxes  on  the  land,  and  that  it  was  hearsay. 

The  charge  referred  to  in  the  twenty-fifth  assiginnent  of 
error  was  erroneous.  This  charge  was  calculated  to  confuse 
the  minds  of  the  jury,  by  .stating  a  hypothetical  case,  not  in 
accordance  with  the  facts  as  testified  to,  and  as  shown  in  the 
latter  i^art  of  the  charge  itself.     It  then  assumes  that  Pauline 
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Chastang  had  such  a  possession  as  would  be  in  law  adverse 
possession.  It  ignores  the  necessity  '**^*^  of  exelusiveness  in 
the  possession,  in  connection  with  the  proof  that  the  heir.^  of 
Zeno  Chastang,  who  held  the  legal  title,  had  already  acquired 
possession  of  this  land,  under  the  United  States  patent,  and 
were  continuing  to  manifest  their  possession  by  acts  equally 
notorious  as  those  of  plaintiff.  But  this  charge  is  not  likely 
to  be  given  again  on  another  trial  of  the  case,  so  that  it  is 
unnecessary  to  point  out  further  defects. 

The  charge  referred  to  in  the  twenty-sixth  assignment  of 
error  is  liable  to  the  construction  that  if  Zeno  Chastang  ad- 
mitted that  Theodore  Collins  was  claiming  the  land  in  dis- 
pute, then  he  could  not  manifest  his  own  continued  claim  un- 
der his  legal  title  by  acts  of  possession,  which  would  be  clearly 
wrong.  Or  even  if  ** admitted  his  claim"  could  mean  that 
Zeno  verbally  admitted  that  Collins'  claim  to  the  land  was 
valid,  that  could  not  preclude  him  from  claiming  rights  under 
his  own  legal  title,  while  it  might  be  a  circumstance  to  explain 
his  subsequent  acts. 

Referring  to  the  twenty-seventh  and  twenty-eighth  assign- 
ments of  error,  the  principles  heretofore  referred  to  in  our 
remarks  upon  the  request  for  the  general  charge  by  the  de- 
fendant show  that  these  charges  should  have  been  given.  The 
evidence  is  incontestible  that  Zeno  Chastang  held  the  legal 
title  from  the  government,  and  entered  under  the  title,  built 
a  house  in  which  he  and  his  family  continued  to  reside.  This 
gave  him  the  constructive  possession  of  the  entire  tract,  and 
no  subsequent  constructive  possession,  even  under  color  of 
title,  could  overlap  his  possession.  Nothing  short  of  an  ac- 
tual, open,  notorious  and  exclusive  possession  by  another  could 
interrupt  the  constructive  possession  which  was  attached  to 
the  legal  title :  1  Am.  &  Eug.  Ency.  of  Law,  2d  ed.,  869-871, 
and  notes;  Sedgwick  &  Wait  on  Trial  of  Title  to  Land,  2d 
ed.,  sec.  753;  Burks  v.  Mitchell,  78  Ala.  61. 

The  charge  referred  to  in  the  twenty-ninth  assignment  of 
error  asserts  a  correct  principle  of  law. 

While  it  is  true  under  our  decisions  that  a  temporary  in- 
terruption by  a  mere  trespasser,  if  speedily  redressed,  will  not 
interrupt  the  continuity  of  the  possession,  as  to  him,  yet  this 
principle  does  not  apply  to  the  holder  of  "^^^  the  legal  title 
entering  under  a  claim  of  right;  and  if  he  make  such  entry 
and  hold  such  possession,  even  jointly  with  the  other  party, 
it  is  nevertheless  an  interruption  of    the  continuous  adverse 
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possession  of  the  other  party:  Doe  ex  dem.  Farmers'  Heirs  v. 
Eslava,  11  Ala.  1028 ;  Ladd  v.  Dubroca,  61  Ala.  25 ;  Sedgwick 
&  Wait  on  Trial  of  Title  to  Land,  sees.  741,  745;  1  Am.  & 
Eng.  Ency.  of  Law,  2d  ed.,  836,  and  note;  Louisville  etc.  R.  R. 
Co.  V.  Philyaw,  88  Ala.  264,  6  South.  837. 

For  the  errors  indicated  the  judgment  of  the  court  is  re- 
versed and  the  cause  remanded. 

McClellan,  C.  J.,  Tyson  and  Anderson,  JJ.,  concurring. 


To  Constitute  Adverse  Possession,  there  must  ordinarily  be  open, 
notorious,  exclusive,  and  continuous  possession  under  a  claim  of 
title:  See  the  monographic  note  to  De  Frieze  v.  Quint,  28  Am.  St. 
Rep.  158-162;  Wilson  v.  Braden,  56  W.  Va.  372,  107  Am.  St.  Rep. 
927,  and  cases  cited  in  the  cross-reference  note  thereto.  Resort  must 
be  had  to  the  usual  and  ordinary  conduct  of  owners  of  such  land 
as  that  which  is  involved,  to  determine  what  acts  constitute  ad- 
verse possession.  A  possession  which  accords  with  the  ordinary 
management  of  similar  lands  by  their  owners  ordinarily  furnishes 
sufficient  evidence  of  adverse  possession:  Clithero  v.  Feuuer,  122  Wis. 
356,  106  Am.  St.  Rep.  978,  and  cases  cited  in  the  tross-reference  note 
thereto. 

Adverse  Possession  Under  Color  of  Title  usually  draws  to  the  actual 
possession  of  a  part  the  constructive  possession  of  the  entire  tract 
which  it  describes  and  professes  to  convey.  But  the  possession 
of  a  claimant  who  has  no  color  of  title  is  usually  confined  to  his 
possessio  pedis:  See  the  monographic  note  to  i'ower  v.  Kitching,  88 
Am.  St.  hep.  703;  Louisville  etc.  R.  R.  Co.  v.  (Julf  uf  Mexico  L,und 
etc.  Co.,  82  Miss.  180,  100  Am.  St.  Rep.  627,  and  cases  cited  in  the 
cross-reference  note  thereto. 


McKEE  V.  WEST. 

[141    Ala.    5:U,    37    South.    740.] 

VOLUNTARY  CONVEYANCES  are  Valid  as  between  the  par- 
ties tliereto,  and  fraudulent  and  voidable  only  as  to  existing  ereii- 
itors  of  the  grantor.  The  only  infixmity  in  tlie  title  of  such  a  gran- 
tee is  its  liability  to  be  impeached  by  such  creditors,  and  as  to  all 
others  it  is  perfect,  and  when  it  has  passed  into  the  hands  of  an 
innocent  liolder,  even  such  infirmity  is  cured,  and  the  title  becomes 
indefeasible,      (p.  50.) 

VOLUNTARY  CONVEYANCES— Presumption— Notice  to  Sub- 
sequent Purchaser. — The  law  sanctions  a  convt  viiiice  based  upon  a 
good,  as  distinguished  from  a  valuable,  consideration,  and  it  is 
presumed  that  such  a  conveyance  is  vali<l,  and  not  a  fraud  upon 
the  riglits  of  anyone.  The  mere  fact  that  a  purchaser  from  the  holder 
of  such  a  title  has  notice  that  it  was  not  founded  upon  a  pecuniary 
consideration,  is  not  sufficient  to  make  it  his  duty,  at  his  peril, 
to  inquire   whether  the  title   of   his  grantor   was   not   fraudulent,   but 
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he  has  a  right  to  act  ou  the  legal  presumption  that  such  voluntary- 
conveyance  was  honestly  made  until  some  other  fact  is  brought  to 
his  knowledge  to  raise  a  suspicion  in  his  mind  that  such  convey- 
ance is  fraudulent,     (p.  57.) 

W.  Cunningham,  for  the  appellant. 

McDaniel  &  Powell   and  W.  H.  Taylor,  for  the  appellee. 

533  DOWDELL,  J.  The  bill  in  this  ease  is  filed  by  a  cred- 
itor and  seeks  to  have  a  certain  deed  executed  by  the  debtor 
and  a  certain  mortgage  executed  by  the  grantees  of  the  debtor 
set  aside  as  fraudulent.  The  bill  charges  that  Mrs.  M.  J. 
Williams,  being  at  the  time  indebted  to  the  complainant,  made 
a  voluntary  conveyance  of  the  lands  described  to  her  two 
daughters,  Mrs.  Mattie  Langford  and  Emma  Williams,  the 
consideration  of  love  and  affection  being  expressed  on  its  face, 
and  that  said  '^^^  grantees  then  conveyed  said  lands  by  mort- 
gage to  the  respondent  McKee.  Actual  fraud  is  not  charged 
on  McKee,  nor  is  it  pretended  that  he  had  knowledge  when 
he  took  his  mortgage  of  any  indebtedness  existing  from  Mrs. 
]\r.  J.  Williams  to  the  complainant,  when  she  executed  the 
deed  of  gift  to  her  daughters. 

The  respondent  by  special  pleas  set  up  the  defense  of  bona 
fide  purchaser  for  value  without  notice  of  complainant's 
equity.  The  cause  was  submitted  upon  the  sufficiency  of  the 
pleas,  and  a  decree  was  rendered  holding  the  pleas  insuffi- 
cient, and  from  this  decree  the  present  appeal  is  prosecuted. 

The  setting  down  of  the  pleas  for  hearing  upon  their  suf- 
ficiency was  an  admission  of  the  facts  averred  in  them :  16 
Ency.  of  PI.  &  Pr.  620.  The  averments  of  facts  necessary 
to  be  stated  in  setting  up  the  defense  of  a  bona  fide  purchaser 
were  sufficiently  pleaded  within  the  rule  heretofore  laid  down 
by  this  court  in  the  following  named  cases:  Wood  v.  ITolly 
Mfg.  Co.,  100  Ala.  326,  46  Am.  St.  Rep.  56,  13  South.  948; 
Gresham  v.  Ware,  79  Ala.  192;  May  v.  Wilkinson,  76  x\la. 
543 ;  Hooper  v.  Strahan,  71  Ala.  75 ;  Craft  v.  Russell,  67  Ala. 
9. 

The  theory  of  the  complainant  is,  and  upon  this  theory  his 
contention  is  based,  that  the  deed  from  Mrs.  Williams  to  her 
two  daughters  being  a  voluntary  conveyance,  was  per  se  fraud- 
ulent and  void  as  to  existing  creditors,  and  that  a  subsequent 
conveyance  by  them  to  one  with  notice  of  the  fraudulent  char- 
acter of  the  first  conveyance  would  likewise  be  void  as  to  such 
creditor,  and  subject  to  be  set  aside  at  his  instance  on  a  bill  by 
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him  in  equity  for  that  purpose.  And  it  is  further  contended 
that  the  voluntary  conveyance  expressing  on  its  face  only  a 
good  consideration — that  is,  of  love  and  affection — puts  the 
subsequent  purchaser  on  notice  of  its  fraudulent  character. 
The  question  presented  by  this  latter  contention  is  the  deter- 
mining one  in  the  case.  The  plea  setting  up  the  defense  of 
bona  fide  purchaser  admits  a  knowledge  of  the  contents  of 
the  deed  from  Mrs.  "Williams  to  her  two  daughters,  and  that 
the  consideration  therein  expressed  is  for  love  and  affection, 
but  the  plea  denies  any  notice  of  the  existence  of  complain- 
ant's debt,  '^^^  or  notice  of  any  fact  calculated  to  put  the  re- 
spondent upon  inquiry. 

It  has  been  held,  and  so  decided  by  some  courts,  that  a  pur- 
chaser from  a  fraudulent  grantee  occupied  no  higher  or  better 
position  than  the  fraudulent  grantee,  where  such  conveyance 
was  assailed  by  a  creditor.  The  question  was  considered  in 
Thames  v.  Rembert's  Admr.,  63  Ala.  561,  where  cases  are  cited 
holding  such  doctrine,  but  this  court  has  declined  to  follow 
that  rule,  and  is  now  thoroughly  committed  to  the  more  equi- 
table and  reasonable  doctrine  of  affording  protection  to  a  bona 
fide  purchaser  for  value  without  notice  of  the  fraud,  from  a 
fraudulent  grantee.  In  Bump  on  Fraudulent  Convoynnces, 
second  edition,  page  482,  the  principle  is  thus  stated:  "When- 
ever the  act  done  takes  effect  as  to  some  purposes,  and  is  void 
as  to  persons  who  have  an  interest  in  impeaching  it.  the  act  is 
not  a  nullity,  in  a  legal  sense,  is  not  utterly  void,  but  merely 
voidable.  The  transfer,  however,  is  good  between  the  parties. 
As  against  the  debtor  it  is  effectual,  and  the  fraudulent  gran- 
tee has  a  title  and  a  right  to  alienate.  The  only  infirmity  in 
his  title  is  its  liability  to  be  impeached  by  creditors.  As  to 
all  others  it  is  perfect,  and  when  it  has  passed  into  the  hands  of 
an  innocent  holder,  even  this  infirmity  is  cured,  and  the  title 
becomes  secure  and  indefeasible,"  citing  in  the  footnote  the 
decisions  of  many  courts,  and  among  them  this  court. 

It  is  not  to  be  questioned  that  a  voluntary  conveyance — 
that  is,  one  founded  upon  the  consideration  of  love  and  affec- 
tion— is  valid  between  the  parties.  AVhen  the  grantor,  at  the 
time  of  its  execution  is  indebted,  the  law  stamps  sncli  convey- 
ance per  se  fraudulent  as  against  his  existing  creditors,  and 
subject  to  be  set  aside  when  assailed  by  them.  It  is  not  tlie 
voluntary  nature  of  the  conveyance  alone  which  renders  it  in 
law  fraudulent,  but  that  fact,  when  accompanied  witli  tlie  ad- 
ditional fact  of  indebtedness  on  the  part  of  the  grantor  at  the 
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time  of  its  execution.  Where  no  actual  fraud  exists  with  ref- 
erence to  future  or  subsequent  creditors  in  the  execution  of 
the  conveyance,  and  no  existing  or  present  indebtedness  on  the 
part  of  the  grantor,  no  one  would  ^^®  for  a  moment  question 
the  validity  of  a  conveyance  having  and  expressing  on  its 
face  the  consideration  of  love  and  affection.  The  law  sanc- 
tions such  a  conveyance,  and  there  is  no  room  for  any  pre- 
sumption of  fraud  solely  from  the  fact  that  a  good,  as  contra- 
distinguished from  a  valuable,  consideration  is  expressed  in 
the  deed.  In  a  deed  from  a  parent  to  a  child,  the  fact  that 
the  consideration  of  love  and  affection  is  expressed  is  not 
enough  in  and  of  itself  alone,  and  in  the  absence  of  knowledge 
of  any  other  fact  or  circumstance  calculated  to  excite  inquiry, 
to  put  the  purchaser  upon  notice  that  the  deed  is  fraudulent. 
The  doctrine  is  stated  as  follows  in  Bump  on  Fraudulent  Con- 
veyances, second  edition,  page  485 :  ' '  The  law  sanctions  a  con- 
veyance founded  upon  the  consideration  of  blood  or  of  mar- 
riage merely.  The  legal  presumption,  therefore,  is  that  such 
a  conveyance  is  valid  and  not  a  fraud  upon  the  rights  of 
anyone.  The  mere  fact  that  a  purchaser  from  the  holder 
of  such  a  title  has  notice  that  it  was  not  founded  upon  a  pecu- 
niary consideration  is  not  sufficient  to  make  it  his  duty  at  his 
peril  to  inquire  whether  the  title  of  his  grantor  was  not  fraud- 
ulent. On  the  contrary,  he  has  a  right  to  act  upon  the  legal 
presumption  that  such  a  deed  of  gift  or  voluntary  settlement 
was  honestly  made  until  some  other  fact  is  brought  to  his 
knowledge  to  raise  a  suspicion  in  his  mind  that  the  conveyance 
is  fraudulent":  Citing  Frazer  v.  Western,  1  Barb.  Ch.  220; 
Sparrow  v.  Chesley,  19  Me.  79;  Gobber  v.  Boyd,  22  Pitts. 
L.  J.  89. 

Admitting  the  facts  to  be  true  as  stated  in  the  special  pleas, 
the  respondent  McKee  is  in  equity  entitled  to  protection  as  a 
bona  fide  purchaser  without  notice.  It  follows,  therefore, 
that  the  decree  holding  the  pleas  insufficient  must  be  reversed, 
and  one  will  be  here  rendered  holding  the  pleas  sufficient. 

McClellan,  C.  J.,  Haralson  and  Denson,  JJ.,  concurring. 


Voluntary  Conveyances  are  generally  regarded  as  prima  facie  fraud- 
ulent as  to  existing  creditors  of  the  grantor:  See  the  monographic 
note  to  Hagerman  v.  Buchanan,  14  Am.  St.  Eep.  746.  As  to  the 
effect  of  the  absence  of  an  actual  fraudulent  intent,  see  Matthews 
V.  Thompson,  186  Mass.  14,  104  Am.  St.  Eep.  550,  and  cases  cited 
in  the  cross-reference  note  thereto. 

A  Purchaser  for  Value  and  without  notice  from  one  who  was  a 
purchaser   with   notice,   becomes   a  purchaser   bona   fide   and   entitled 
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to  protection  as  such:  London  v.  Youmans,  31  S.  C.  147,  17  Am.  St. 
Rep.  17;  Mullins  v.  Butte  Hardware  Co.,  25  Mont.  525,  87  Am. 
St.  Rep.  430.  As  to  the  application  of  this  rule  to  purchasers  from 
the  grantee  in  a  conveyance  in  fraud  of  creditors,  see  Hamilton 
Nat.  Bank  v.  Halstead,  154  N.  Y.  520,  30  Am.  St.  Eep.  693;  Anderson 
V.  Blood,  152  N.  Y.  285,  57  Am.  St.  Rep.  515. 


SCHLOSS  &  KAHN  v.  WESTCHESTER  FIRE  INSUR- 
ANCE COMPANY. 

[141   Ala.   566,   37   South.   701.] 

INSURANCE,  FIEE.— Conditions  Against  Alienation  of  the 
property  insured,  contained  in  fire  insurance  policies,  are  ordinarily 
intended  to  provide  only  against  changes  in  ownership  which  might 
supply  a  motive  to  destroy  the  property,  or  which  might  weaken 
the  interest  of  the  insured  in  protecting  it.  Hence  dealings  with  the 
property  not  calculated  to  produce  any  such  effect  do  not,  by 
reason   of   such   conditions,   avoid   the   policy,     (p.   58.) 

INSURANCE,  FIRE — Condition  Against  Alienation. — A  sale 
by,  and  resale  to,  the  owner  of  property  insured  againsrc  fire,  all 
being  one  transaction  and  without  change  of  possession,  do  not 
violate  a  condition  in  the  policy,  that  any  change  in  either  the 
title  or  possession  of  the  subject  matter  of  the  insurance  shall  ren- 
der the  policy  void.     (p.  59.) 

INSURANCE,  FIRE— Proof  of  Loss— Authority  of  Agent.— 
Local  insurance  agents  who  issue  the  fire  policy  sued  on  and  fur- 
nish blank  forms  for  proof  of  loss  under  direction  of  the  insur- 
ance adjuster,  and  who  have  written  authority  to  "receive  proposals 
for,  and  make  insurance  policies  to  be  countersigned  by  thorn,  to 
renew  policies,  to  consent  to  assignments  and  transfers,  and  to  per- 
form all  lawful  acts  and  business  of  such  agency,  subject  to  the 
rules,  regulations  and  instructions  of  the  insurance  comf)any,  prima 
facie  have  authority  to  receive  proof  of  loss  required  by  the  policy 
as  a  condition  precedent  to  recovery  thereon,      (p.  59.) 

Powell,  Hamilton  &  Steinhart  and  T.  Richardson,  for  the 
appellants. 

Harmon,  Dent  &  Weil,  for  the  appellee. 

^''**  SIIARPE,  J.  Conditions  in  policies  of  insnrance 
against  alienation  of  the  insured  property  are  ordinarily  con- 
istrued  as  intended  to  provide  only  against  changes  in  owner- 
ship which  might  supply  a  motive  to  destroy  the  i)r()perty  or 
which  would  weaken  the  interest  of  the  insured  in  protecting 
it;  hence  dealings  with  the  property  not  calculated  to  produce 
any  such  eiVect  do  not,  by  reason  of  such  conditions,  avoid  the 
policy:  1  May  on  Insurance,  sec.  273;  ()str;uuler  on  Insurance, 
2d  ed.,  p.  264;  Biddle  on  Insurance,  sec.  206;  Russell  v.  Cedar 
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Rapids  Ins.  Co.,  78  Iowa,  216,  42  N.  W.  654,  4  L.  R.  A.  538 ; 
German  Ins.  Co.  v.  Gibe,  59  111.  App.  614;  Lane  v.  Maine 
Mut.  Fire  Ins.  Co.,  12  Me.  44,  28  Am.  Dec.  150. 

Replications  A,  B,  C  and  D  each  purport  to  show  that  the 
sale  by  Morris  the  insured,  alleged  in  pleas  2,  3,  6,  9,  10,  11 
and  12,  respectively,  was  without  any  change  of  possession 
and  was  attended  immediately  in  the  same  transaction  by  a 
resale  of  the  property,  which  at  the  close  of  the  transaction 
left  Morris  Avith  the  same  title  and  interest  he  had  at  its  be- 
ginning. This  was  not  an  alienation  which  could  have  had 
effect  to  prejudice  the  defendant  in  respect  of  the  risk  as- 
sumed by  the  policy,  or  one  amounting  to  a  change  of  title, 
interest  or  possession  within  the  meaning  of  that  clause  of 
the  policy  which  provided  such  change  to  be  rendered  the 
company  within  sixty  days  after  the  fire.  The  demurrers 
to  these  replications  should  have  been  overruled. 

On  the  issue  as  to  whether  proof  of  loss  was  furnished 
within  sixty  days  from  the  fire  in  accordance  with  the  terms 
of  the  policy  there  was  evidence  that  such  proof  was,  on  the 
sixtieth  day  after  the  fire,  left  with  Wilson,  Adams  &  Co.,  the 
defendant's  agents  at  Greenville  and  was  by  them  mailed  on 
the  same  day  to  defendant's  special  agent  at  Atlanta  where 
they  were  due  to  arrive  about  the  end  of  that  day ;  that  Wilson, 
Adams  &  Co.  held  a  commission  in  writing  whereby  they  were 
in  terms  ^'^  authorized  to  receive  proposals  for  and  make  in- 
surance by  policies  of  defendant  to  be  countersigned  by  them, 
to  renew  the  same,  to  assent  to  assignments,  and  transfers  and 
"to  perform  all  lawful  acts  and  business  of  such  agency,  sub- 
ject to  rules  and  regulations  of  the  company  and  such  instruc- 
tions as  may  be  given  them  from  time  to  time  by  its  officers  or 
general  agents."  There  was  evidence  also  that  defendant  had 
issued  an  advertisement  of  its  business  on  a  blotting  pad  on 
which  was  printed  the  words  "Wilson,  Adams  &  Co.,  Agents, 
Greenville,  Ala.,"  that  these  agents  issued  this  policy  and  col- 
lected premiums  thereon,  that  they  had  in  possession  blanks 
for  proofs  of  loss  and  furnished  plaintiff's  attorney  with  the 
blanks  on  which  this  proof  was  made  and  that  the  attorney 
had  by  defendant's  adjuster  been  referred  to  these  agents  as 
persons  who  might  furnish  such  blanks.  This  evidence  was 
not  incapable  of  affording  an  inference  that  Wilson,  Adams 
&  Co.,  in  receiving  the  proof  of  loss  were  acting  within  the 
scope  of  their  authority,  and  was  therefore  sufficient  to  carry 
this  question  as  one  of  fact  to  the  jury:  See  Syndicate  Ins.  Co. 
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V.  Catchinjjs,  104  Ala.  176,  16  South.  46;  McCulloii<rh  v. 
Phoenix  Ins.  Co.,  113  Mo.  603,  21  S.  W.  207. 

The  assignments  of  error  based  on  demurrers  to  pleas  have 
not  been  insisted  on  by  argument  and  are  therefore  not  con- 
sidered. 

Reversed  and  remanded. 


Conditions  in  Policies  of  hisurance  against  the  alifnation  of  the 
property  are  constriu  il  strictly,  courts  having  in  viow  the  object 
of  the  insurer  in  iii.serting  them.  The  change  in  title  contemplated 
by  the  contract  is  such  a  change  as  is  likely  to  induce  the  insured 
to  be  less  watchful  in  guarding  the  property  against  fire,  or  as  to 
offer  him  a  temptation  to  burn  it:  Commercial  Union  Assur.  Co. 
V.  Scammon,  126  ill.  355,  9  Am.  St.  Rep.  607.  Sec,  too,  International 
Wood  Co.  V.  National  Assur.  Co.,  99  Me.  415,  105  Am.  St.  Rep. 
288;  Clinton  v.  Norfolk  Mut.  Fire  Ins.  Co.,  176  Mass.  486,  79  Am. 
St.  Rep.  325. 


CASES 

IN    THE 


SUPREME  COURT 


OF 
AEKANSAS. 


KANSAS  CITY,  FORT  SCOTT  AND  MEMPHIS  RAIL- 
ROAD COMPANY  V.  WASHINGTON. 

[74  Ark.  9,  85   S.   W.  406.] 

CARRIERS,  Liability  of  Initial  for  Baggage. — A  carrier  wlio 
sells  a  through  ticket  and  receives  baggage  for  transportation  over 
its  own  and  connecting  lines  is  liable  lor  its  loss  by  a  connecting 
carrier,  in  the  absence  of  an  express  contract  to  the  contrary,  (p. 
62.) 

C.  II.  Trimble,  for  the  appellant. 

J.  T.  Coston,  for  the  appellee. 

^^  BATTLE,  J.  Josie  Washington,  in  her  own  right  and 
as  next  friend  of  her  daugliter,  Nora  Lrovvn,  brougut  tnis 
action  against  the  Kansas  City,  Fort  Scott  and  Memphis  Rail- 
road Company  to  recover  the  value'  of  a  trunk  and  its  con- 
tents. The  defendant  sold  to  Nora  Brown  a  ticket  over  its 
railroad  from  Deckerville,  Arkansas,  by  way  of  JMemphis, 
and  thence  by  a  connecting  railroad  to  Argenta,  in  this  state, 
and  checked  her  trunk  over  the  same  route  to  the  same  des- 
tination. She  took  passage  on  its  train,  and  was  transported 
as  indicated  by  her  ticket  to  Argenta,  but  her  trunk  was  io;.t 
on  the  connecting  railroad  between  Memphis  and  the  joiace  to 
which  it  was  checked. 

The  question  in  the  case  is,  *'Is  the  receiving  carrier,  in  the 
absence  of  an  express  contract,  liable  for  the  loss  of  baggage 
by  a  connecting  carrier,  the  receiving  carrier  having  sold  tiie 
l>assenger  a  through  ticket,  and  checked  her  baggage  through 
to  her  destination  'I ' '     The  trial  court  held  the  former  liaoie. 

(61) 
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Courts  differ  as  to  what  is  sufficient  to  constitute  a  contract 
by  a  common  carrier  to  transport  property  delivered  to  him 
to  its  destination,  when  that  place  is  beyond  its  route.  Some 
courts  hold  that  'when  a  carrier  receives  goods  directed  to 
a  place  beyond  his  line,  he,  in  the  absence  of  a  stipulation  to 
the  contrary,  by  the  very  act  of  acceptance,  engages  to  de- 
liver them  at  their  destination,  wherever  that  may  be.  Other 
courts  hold  that  the  acceptance  of  the  goods  for  shipment,  so 
directed,  implies  nothing  more  than  an  agreement  on  the  part 
of  the  carrier  to  transport  them  to  the  end  of  their  route, 
and  there  deliver  them  to  a  connecting  carrier  to  complete  tlie 
carriage.  The  first  of  these  views  is  sustained  by  the  English 
courts  and  a  few  of  the  American  states,  and  is  known  as  the 
English  doctrine.  The  other  is  adopted  by  the  decided  weight 
of  American  authorities.  As  this  court  has  not  adopted  either 
view,  we  are  at  liberty  to  adopt  that  which  in  our  opinion 
is  more  reasonable. 

'Mr.  Lawson,  in  his  treatise  on  the  Contracts  of  Common 
Carriers,  gives  the  reason  for  the  two  views  as  follows:  "In 
support  of  the  first  doctrine  it  is  argued  that  a  dilferent  rule 
would  work  a  great  inconvenience.  A  person  delivering  his 
^^  goods  to  a  carrier  to  be  sent  to  a  certain  place  will  gener- 
ally rely  on  him  alone  to  perform  the  service.  He  cannot 
be  supposed  to  know  the  particular  portion  of  the  transit 
which  the  first  carrier  controls,  much  less  the  other  owners  or 
proprietors  of  the  continuous  line.  He  intends  to  make  one 
contract,  but  not  two  or  three  or  half  a  dozen.  When  he 
places  his  property  in  the  hands  of  the  carrier,  he  at  once 
loses  all  control  over  it. '  If  it  is  not  delivered,  how  is  he  to 
discover  at  what  particular  portion  of  the  route  it  was  lost '/ 
He  would  be  forced  to  rely  on  the  statements  of  tlie  carriers 
themselves,  who  would  be  little  likely  to  aid  him  in  his  search. 
If  he  did  succeed  in  fixing  the  responsibility,  he  might  find 
himself  obliged  to  assert  his  claim  against  a  party  hundreds 
of  miles  away,  and  under  circumstances  which  might  W(>11 
discourage  a  prudent  man,  and  induce  him  to  bear  his  loss 
rather  than  incur  the  expense  and  trouble  of  pursuing  his 
remedy  against  so  distant  a  defendant.  The  first  carrier,  on 
the  contrary,  has  facilities  for  tracing  the  loss  not  poss(\ssed 
by  the  public.  He  is  in  constant  communication  with  his  asso- 
ciates in  the  business;  he  has  their  receipts  for  the  property 
delivered  to  them,  and  with  no  inconvenience  at  all  could 
charge  the  loss  to  his   negligent  agent.     In   support  of  the 
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second  doctrine  it  is  simply  answered  that  the  extraordinary 
liabilities  of  common  carriers  cannot  in  justice  be  extended 
beyond  their  own  routes,  where  alone  they  have  an  oppor- 
tunity of  choosing  for  themselves  their  servants,  and  of  guard- 
ing the  property  intrusted  to  their  care":  Lawson  on  Con- 
tracts and  Carriers,  sees.  238-242,  and  cases  cited;  Hutchin- 
son on  Carriers,  2d  ed.,  sees.  145a-149b,  and  cases  cited. 

We  think  the  English  doctrine  more  reasonable,  and  adopt 
it. 

Judgment  affirmed. 


The  Liability  of  an  Initial  Carrier  for  baggage  beyond  its  own  line 
is  discussed  in  the  monographic  notes  to  Wood  v.  Maine  Cent.  E. 
E.  Co.,  99  Am.  St.  Eep.  359-364;  Pennsylvania  Co.  v.  Loftis,  106  Am. 
St.  Eep.  612.  The  decision  in  the  principal  case  is  followed  in  Little 
Eock  etc.  Ey.  Co.  v.  Eecord,  74  Ark.  125,  post,  p.  67. 


PINE  BLUFF  BUILDING  AND  LOAN  ASSOCIATION  v. 
THALHEIMER. 

[74  Ark.  63,  84  S.  W.  1032.] 

BUILDING  AND  LOAN  ASSOCIATIONS— Mistakes  in  Favor 
of  Holders  of  One  Series  of  Stock  of. — The  stockholders  in  one  series 
of  stock  of  a  building  and  loan  association  cannot  profit  by  the 
mistakes  of  its  officers  in  giving  them  preference  over  other  stock- 
holders,    (p.   65.) 

BUILDING  AND  LOAN  ASSOCIATIONS.— The  Mistaken  Ac- 
tion of  Oflacers  of  a  Building  and  Loan  Association  in  Prematurely 
Canceling  the  Stock  and  Satisfying  a  Mortgage  of  a  stockholder  does 
not  relieve  him  from  the  further  obligation  of  maturing  his  stock 
and  paying  his  mortgage  indebtedness,     (p.  65.) 

BUILDING  AND  LOAN  ASSOCIATIONS— Laches  in  Seeking 
the  Cancellation  of  the  Release  of  a  idortgage. — Where,  by  mistake 
on  the  part  of  the  officers  of  a  building  and  loan  association,  a  mort- 
gage is  satisfied  and  the  stock  of  the  borrowing  member  canceled 
prematurely  and  before  the  value  equals  the  amount  of  the  mortgage 
indebtedness,  the  fact  that  the  association  did  not  seek  to  have 
the  release  canceled  for  five  years  does  not  preclude  it  from  obtain- 
ing that  relief  where  it  demanded  payment  as  soon  as  it  discovered 
the  situation  and  brought  suit  to  recover  the  balance  due  within  five 
years  thereafter,     (p.  66.) 

BUILDING  AND  LOAN  ASSOCIATIONS— Remedy  where  Ser- 
ies is  Prematurely  Closed  and  Stock  Canceled  and  the  Mortgage 
Satisfied. — If,  by  mistake  on  the  part  of  officers  of  a  building  and 
loan  association,  the  stock  of  one  member  is  prematurely  canceled 
r,jid  mortgages  given  by  him  released,  the  holders  of  such  stock  are 
not  responsible  for  subsequent  losses  and  expenses.  The  amount 
short  of  full  payment  to  mature  the  stock  is  the  amount  for  which 
the  sto<:kholders  remain  liable,  together  with  legal  interest  from 
such  cancellation  to  the  entry  of  judgment,      (p.  66.) 
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Austin  &  Danaher,  for  the  appellant. 
White  &  Altheimer,  for  the  appellees. 

^  HILL,  C.  J.  On  the  15th  of  July,  1890,  I.  A.  Thal- 
heimer  became  a  stockholder  in  the  plaintiff  corporation,  a 
buildinj;  and  loan  association,  and  on  the  31st  of  July,  1890, 
he  became  a  borrower  therefrom.  He  was  a  member  of  series 
3,  and  executed  the  usual  building  and  loan  contract,  a,i,'ree- 
inu'  to  make  the  stated  payments  until  the  stock  matured, 
in  that  way  repaying  the  advancement.  The  contract  was 
sei'uretl  by  mortgage  on  real  estate,  in  which  his  wife,  Henri- 
etta Thalheimer,  joined.  In  April,  1896,  at  the  end  of  sev- 
enty months  of  the  existence  of  series  3,  the  secretary  and 
auditor  declared  its  stock  matured  and  closed  it,  paid  the 
investing  stockholders,  and  canceled  the  loans  of  borrowing 
stockholders.  There  had  been  no  meeting  of  the  board  of 
directors  since  April  23,  1896,  and  this  action  was  predicated 
entirely  on  the  secretary's  and  auditor's  statement.  The  pres- 
ident joined  the  secretary  in  satisfying  of  record  the  mort- 
gages, this  one  being  satisfied  August  31,  1896. 

There  was  no  express  authority  from  the  board,  and  none 
given  in  the  by-laws,  for  the  president  and  secretary  to  satisfy 
mortgages ;  but  this  course  seemed  to  have  been  customary. 
The  secretary  says  that  in  January,  1897,  in  checking  over  the 
books,  he  found  that  series  3  had  been  prematurely  closed. 
On  the  4th  of  IMarch,  1897,  there  was  a  meeting  of  the  board 
of  directors,  a  new  secretary  was  elected,  and  on  the  9th  of 
March,  1897,  the  board  selected  an  expert  building  and  loan 
accountant  to  examine  its  books.  On  the  27th  of  April,  1897, 
the  accountant  reported  fully  the  status  of  the  association 
to  the  board,  and  his  report  was  accepted  as  a  true  statement 
of  its  condition.  He  found  that  series  3  was  closed  prema- 
turely by  iive  or  six  months.  He  also  found  the  former  sec- 
retary short  in  his  accounts  to  the  extent  of  about  two  thou- 
sand five  hundred  dollars. 

The  association  called  upon  the  investing  stockholders  to 
rei)ay  the  overpnyments,  which  in  all  instances,  except  wlien 
they  were  insolvent,  was  done.  The  borrowing  stockhobhM-s 
were  likewise  called  upon  to  make  good  the  difference  between 
the  face  of  their  loans  and  the  value  of  their  stock,  as  found  by 
the  expert.  On  the  28th  of  March.  lSi)8,  the  association 
l)rouirht  suit  against  Thalheimer  for  the  amount  it  claimed  he 
owed  in  "*'''  order  to  have  his  loan  discharged,  and  asked  fore- 
closure of  the  mortgage  to  satisfy  the  same.     Thalheimer  an- 
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swered,  pleading  payment  of  the  loan  and  satisfaction  of 
the  mortgage. 

On  the  6th  of  December,  1901,  the  case  came  on  for  trial, 
and  the  court  permitted  the  plaintiff  to  amend  its  complaint 
by  adding  an  allegation  that  the  satisfaction  was  made  by 
mistake  and  asking  its  cancellation.  After  the  court  over- 
ruled a  motion  to  strike  out  this  amendment,  the  defendant 
answered  it  to  the  effect  that  the  satisfaction  was  made  with 
full  knowledge  of  the  board  of  directors,  or,  if  not  author- 
ized, had  been  acquiesced  in,  and  pleaded  laches  and  negli- 
gence against  plaintiff*  in  seeking  at  this  late  date  to  cancel 
the  satisfaction  of  the  record.  Judgment  for  the  defendant, 
and  the  association  brought  the  case  here. 

^®  The  series  of  the  association  of  which  Thalheimer  was  a 
member  was  prematurely  wound  up  by  the  secretary  before 
the  stock  matured.  The  board  of  directors  did  not  act  in  the 
matter,  and  the  actions  of  the  other  officers  in  assenting  there- 
to and  attempting  to  effectuate  the  closure  were  perfunctory. 
About  a  year  later  it  was  discovered  that  the  secretary  was 
short  in  his  settlements,  and  the  series  matured  five  or  six 
months  before  it  was  entitled  to  have  been  matured.  It  w;'s 
then  impossible  to  rehabilitate  this  series  into  a  going  con- 
cern. The  premature  closure  of  it  relieved  the  stockholders 
in  it  from  fulfilling  their  obligation  to  pay  until  the  stock 
was  worth  its  face  value,  and  thereby  reduced,  pro  tanto,  their 
burden  of  the  expenses  and  losses  of  the  association.  This 
is  contrary  to  the  mutuality  in  profits  and  losses  which  is 
the  dominant  feature  in  building  and  loan  contracts.  The 
action  of  the  officers  in  doing  this  was  the  action  of  the  agents 
of  all  the  stockholders,  and  the  stockholders  in  this  serirs 
could  not  profit  by  the  mistakes  of  their  agents  in  giving 
them  a  preference  over  other  stockholders.  Therefore  it  fol- 
lows that  eciuity,  which  works  equality,  would  compel  the.se 
stockholders  to  make  restitution. 

It  is  insisted  that  the  action  of  the  officers  in  canceling  the 
stock  and  satisfying  the  mortgage  cut  off  Thalheimer  from 
his  rights  as  a  stockholder,  and  relieved  him  from  further 
obligations  to  either  mature  his  stock  or  pay  his  mortgage. 
This  is  a  mistake.  When  the  association  demanded  further 
payments  of  him,  that  was  equally  a  recognition  of  his  con- 
tinued status  as  borrower  and  stockholder,  so  far  as  winding 
up  this  series  was  concerned,  and  he  was  entitled  to  all  his 
rights  as  stockholder  ^'  until  he  discharged  his  stock  by  pay- 
Am.   St.  Rep.,  Vol.   109—5 
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ing  its  face  value.  The  association  would  have  been  es- 
topped from  questioning:  his  status  as  stockholder,  had  he 
asserted  his  rights  and  privileges. 

It  is  contended  that  the  association  lost  its  rights  by  negli- 
gence and  laches,  and  especially  its  rights  to  a  cancellation  of 
the  entry  of  satisfaction,  which  was  not  specifically  claimed 
until  the  amendment  to  the  complaint  was  filed  at  the  hear- 
ing, about  five  years  after  the  entry  was  made.  It  seems 
the  association  demanded  payment  as  soon  as  it  diseovored 
the  situation,  and  enforced  repayment,  so  far  as  it  could, 
without  suit,  and  this  suit  was  brought  within  a  ycnv  there- 
after. There  is  no  showing  why  the  suit  was  so  long  con- 
tinued in  court,  but  no  rights  could  be,  or  were,  built  up  dur- 
ing its  pendency  which  rendered  the  repayment  an  injustice, 
or  changed  the  status  of  any  party.  The  amendment,  while 
coming  late,  presented  no  new  phase  of  the  controversy,  and 
it  was  not  an  abuse  of  discretion  to  allow  it  to  be  made  at 
that  time.     It  follows  that  the  judgment  must  be  reversed. 

It  does  not  satisfactorily  appear  that  the  correct  amount  is 
demanded  of  Thalheimer.  It  seems  that  the  amount  is  ascer- 
tained from  a  computation  based  entirely  on  payments  to  be- 
come due  from  borrowing  members,  and  it  does  not  appear 
that  the  series  was  not  to  be  responsible  for  losses  and  ex- 
penses after  it  prematurely  terminated.  The  court  on  a  re- 
trial must  ascertain  the  exact  status  of  the  series  at  the  time 
it  was  mistakenly  closed.  The  amount  short  of  full  payment 
to  mature  the  stock  is  the  amount  which  Thalheimer  should 
pay,  which  amount  should  bear  six  per  cent  interest  from 
that  date  until  judgment.  No  possible  profits  can  enter  into 
it,  for  the  series  was  disabled  from  earning  profits  from  that 
time.  This  excludes  any  burdens  accruing  after  the  time 
when  the  series  was  mistakenly  closed,  because  it  had  gone 
out  of  existence,  and  its  members  had  no  further  control  or 
voice  in  the  management  until  the  error  was  discovered,  and 
then  only  for  the  purpose  of  winding  up  properly  what  luivi 
been  improperly  wound  up. 

The  case  is  reversed  and  remanded,  with  directions  to  Y>r  )- 
ceed  to  a.scertain  the  amount  due,  as  lierein  directed,  and  to 
foreclose  in  satisfaction  of  the  same. 

Battle,  J.,  did  not  participate. 


Features  of  the  Law  especially  ap[)lic'aV)le  to  IniiMinp  and  loan  as- 
sociations will  be  found  discussed  in  the  monographic  notes  to  Kob- 
ertson  v.  Homestead  Assn.,  (>9  Am.  Dec.  150-lGC;  Curtis  v.  Granite 
State  etc.  Assn.,  CI  Am.  St.  Kep.  24-30. 
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LITTLE  ROCK  AND  HOT  SPRINGS  WESTERN  RAIL- 
ROAD COMPANY  V.  RECORD. 

[74  Ark.  125,  85  S.  W.  421.] 

CABBIEBS  OF  PASSENGERS — Liability  for  Baggage  on  Con- 
necting Lines. — In  the  absence  of  an  agreement  to  the  contrary,  an 
initial  carrier  is  liable  to  a  passenger  for  baggage  on  connecting 
lines,  where  such  carrier  sells  him  a  through  ticket  and  checks  his 
baggage  through  to  the  point  of  destination,      (p.   69.) 

CABBIEBS  OF  PASSENGEBS,  Limiting  Liability  of  by 
Conditions  Printed  on  Ticket. — A  passenger  who  purchases  a  through 
ticket  without  knowledge  of  a  condition  printed  on  the  back  there- 
of limiting  the  liability  of  the  initial  carrier  to  its  own  line  is  not 
bound  by  such  condition,     (p.   70.) 

CABBIEBS  OF  PASSENGEBS. — Baggage  is  Whatever  a  pas- 
senger takes  with  him  for  his  personal  use  and  ctmvenicnce  accord- 
ing to  the  habits  and  wants  of  the  particular  class  to  which  he  be- 
longs with  reference  either  to  the  immediate  necessities  or  to  the  pur- 
poses of  the  journey,     (p.  70.) 

CABBIEBS  OF  PASSENGEBS.— Whether  Two  Shotguns  are 
Baggage  when  they  are  taken  by  a  passenger  on  a  journey,  to  be 
used  in  hunting,  is  a  question  for  the  jury.     (p.  70.) 

Dodge  &  Johnson,  for  the  appellant. 

James  E.  Hogue,  for  the  appellee. 

126  "WOOD,  J.  This  is  a  snit  by  Record  to  recover  of  ap- 
pellant for  the  loss  of  a  valise  and  its  contents,  alleged  to  be 
worth  six  hundred  and  forty-five  dollars  and  thirty  cents. 
Record  purchased  of  appellant,  at  Hot  Springs,  Arkansas,  a 
through  coupon  ticket  from  Hot  Springs  to  Durant,  Indian 
Territory,  and  paid  full  price  therefor.  Appellant  checked 
his  baggage  through  to  Durant,  and  it  was  lost  after  appel- 
lant had  delivered  it  to  a  connecting  carrier.  The  valise  con- 
tained personal  apparel  and  two  shotguns.  The  guns  were 
alleged  to  be  worth  two  hundred  and  fifty  dollars.  The  proof 
tended  to  show  that  appellee  was  taking  the  guns  along  to 
hunt  with.  He  "sometimes  hunted,"  and  expected  to  use  his 
guns  when  an  opportunity  presented.  A  ticket  which  was 
shown  to  be  a  copy  of  the  ticket  sold  to  appellee  was  read  in 
evidence  by  appellant  as  follows : 

"Issued  by  the  Little  Rock  and  Hot  Springs  "Western  Rail- 
road. One  passage,  of  class  indicated,  to  point  on  Missouri, 
Kansas  and  Texas  Railway  between  punch  marks,  when  offi- 
cially stamped  on  back  hereof,  and  presented  with  coupons 
attached.  Subject  to  the  following  contract:  In  considera- 
tion of  the  reduced  rate  at  which  this  ticket  is  sold,  I,  the 
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undersigned,  airree  to  and  with  the  several  companies  over 
whose  lines  this  ticket  entitles  me  to  be  carried  as  follows,  to 
wit:  1.  That  in  selling  this  ticket  the  Little  Rock  and  Hot 
Springs  Western  Railroad  Company  acts  only  as  agent,  and 

is  not  responsible  beyond  its  own  line 8.  That  baggage 

liability  is  limited  to  wearing  apparel  not  exceeding  one  hun- 
dred dollars  in  value.  9.  That  I  will  not  hold  any  of  the 
lines  named  in  this  ticket  liable  for  damages  on  account  of 
any  statement  not  in  accordance  with  this  contract  made  by 
an  employe  of  said  lines." 

'^''  Other  conditions  were  indorsed  on  the  back  of  the 
ticket,  but  it  is  unnecessary  to  set  them  out.  At  the  bottom 
of  the  printed  matter  on  the  ticket  is  a  blank  space  for  the 
signature. 

There  was  evidence  on  the  part  of  the  appellant  tending  to 
show  that  the  ticket  was  sold  at  reduced  rates,  and  evidence 
on  behalf  cf  appellee  tending  to  show  that  he  paid  full  price 
for  the  ticket.  The  ticket  was  not  signed  by  appellee,  and 
his  evidence  tends  to  .show  that  he  did  not  read  the  conditions 
on  it;  did  not  know  what  they  were. 

The  appellant  asked,  among  others,  the  following  instruc- 
tions: 

"If  you  find  from  the  evidence  that  the  defendant  sold  to 
plaintiff  a  ticket  to  a  point  beyond  its  own  line,  with  printed 
stipulations  thereon  limiting  its  liability  to  what  occurred  on 
its  own  line;  and  if  you  also  find  that  the  def^Midaut  saf'-ly 
delivered  plaintiff's  baggage  to  the  C,  O.  &  (J.  Ky.,  you  niu  ;t 
llnd  for  the  defendant. 

"You  are  instructed  that  the  guns  mentioned  in  ])laiii!;ir'.s 
comjilaint  and  stuhI  for  in  this  action  are  not  baggaye,  and 
defendant  is  not  liable  for  their  loss. 

"You  are  instructed  tliat  if  yo>i  liiul  from  the  evidence  tliat 
stipulations  limiting  the  liability  of  defendant  were  plainly 
])riiited  on  the  tii'kct  sold  to  i)lainlitT,  he  would  ])e  bound  by 
them  if  he  saw  them,  whethei-  he  signed  the  contract  or  not; 
snd  if  you  find  that  he  saw  the  stipulations  you  must  find  for 
the  defendant." 

The  court  refused  these  and  others  ]>r<'s(>iiting  pi-activ-nlly 
the  same  'piestion  in  different  form,  and  gave  as  the  law  of 
the  case  the  following: 

"1.  Baggage  is  whatc^ver  a  passenger  tf.kes  with  him  for 
his  personal  use  or  convenience,  according  to  the  habits  o!- 
wants  of  the  particular  class  to  which  he  belongs,  either  with 
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reference  to  the  immediate  necessities  or  to  the  purposes  of 
the  journey. 

"2.  If  you  find  from  the  evidence  in  this  case  that  the 
defendant  contracted  to  transport  the  plaintiff  and  his  bay- 
gage  from  Hot  Springs  to  Durant,  and  furnished  him  with  a 
ticket  limiting  its  liability  only  to  its  road,  by  a  printed  stip- 
ulation on  the  face  of  such  ticket,  then  such  a  stipulation 
would  not  be  availing,  unless  the  defendant  has  shown  either 
that  the  plaintiff  signed  such  agreement  or  knew  of  such  a 
stipulation. 

128  <'3  rpjjg  ^^^^  question  for  the  jury  to  determine  is, 
What  was  the  contract  between  the  plaintiff  and  defendant? 
Did  the  defendant  agree  to  carry  the  plaintiff  and  his  baggage 
all  the  way  from  Hot  Springs,  Arkansas,  to  Durant,  in  the 
Indian  Territory,  or  did  it  act  only  as  agent  for  the  other 
connecting  lines?  If  you  find  that  the  contract  was  to  carry 
plaintiff  and  his  baggage  only  to  some  other  connecting  car- 
rier, and  the  evidence  shows  that  the  baggage  of  such  pas- 
senger was  delivered  to  some  other  connecting  line  mentioned 
in  the  ticket,  and  was  not  lost  on  the  line  of  the  road  of  the 
L.  R.  &  H.  S.  W.  R.  R.  Co.,  then  your  verdict  should  be  for 
the  defendant.  But  if  you  find  that  the  contract  between  the 
}>laintiff  and  the  defendant  was  to  carry  the  plaintiff  and  his 
baggage  all  the  way  from  Hot  Springs  to  Durant,  and  that  the 
baggage  was  lost,  your  verdict  should  be  for  the  pl;iintif'f. 
although  the  evidence  would  show  that  the  baggage  was  lost 
either  on  the  defendant's  road  or  on  one  of  the  connecting 
lines." 

All  exceptions  were  saved.  The  verdict  was  for  appellee 
for  five  hundred  dollars. 

139  2.  This  court,  in  the  recent  case  of  Kansas  City  etc. 
Co.  V.  Washington,  74  Ark.  9,  85  S.  W.  406,  decided  that,  in 
the  absence  of  any  express  contract  to  the  contrary,  the  initial 
carrier  is  liable  to  a  passenger  for  the  loss  of  baggage  where 
such  carrier  sold  the  passenger  a  through  ticket,  and  checked 
his  baggage  through  to  the  point  of  destination,  although  the 
loss  occurred  on  the  line  of  some  connecting  carrier. 

2.  Was  the  appellee  in  this  case  bound  by  the  condition  on 
the  back  of  the  ticket,  to  wit,  "that  in  selling  this  ticket  the 
Little  Rock  and  Hot  Springs  Western  R.  R.  Co.  acts  only  as 
agent,  and  is  not  responsible  beyond  its  own  line?"  The 
court  instructed  the  jury  that  if  they  fonnd  that  the  plaintifT 
(appellee)   knew  of  this  condition,  they  should  find  for  the 
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defendant  (appellant).  There  was  evidence  to  justify  a  find- 
ing that  appellee  did  not  know  of  the  condition.  Some  courts 
hold  that  a  carrier's  liability  cannot  be  limited  by  words  on 
a  ticket  or  check,  or  by  other  notice,  even  if  brought  to  the 
knowledge  of  the  passenger,  unless  he  agrees  to  it:  Baltimore 
etc.  R.  Co.  V.  Campbell,  36  Ohio  St.  647,  38  Am.  Rep.  617; 
Camden  etc.  R.  Co.  v.  Burke,  13  Wend.  611,  28  Am.  Dec. 
488;  4  Elliott  on  Railroads,  sec.  1661.  But  here,  in  view  of 
the  evidence  and  the  verdict,  we  have  the  case  of  a  passenger 
who  accepted  the  ticket  and  baggage  check  without  any  knowl- 
edge of  the  conditions  limiting  the  carrier's  liability  to  its  own 
line.  In  such  a  case  it  is  clear  that  he  would  not  be  bound 
by  such  conditions;  and  we  are  not  called  upon  to  decide, 
and  do  not  decide,  what  would  be  the  effect  if  the  passenger 
had  knowledge  of  such  conditions  printed  on  the  ticket  when 
he  accepted  ^^^  it.  See  the  following:  4  Elliott  on  Railroads, 
sec.  1593;  3  Wood  on  Railroads,  346;  2  Fetter  on  Carrier  of 
Passengers,  sec.  399 ;  6  Cyc.  570. 

3.  As  to  whether  or  not  the  shotguns  were  baggage  was 
submitted  to  the  jury  upon  a  correct  instruction :  Kansas  City 
etc.  R.  Co.  V.  State,  65  Ark.  363,  67  Am.  St.  Rep.  933,  46  S.  W. 
421,  41  L.  R.  A.  333;  4  Elliott  on  Railroads,  sees.  1614  et 
seq.,  1648,  and  cases  cited. 

Finding  no  error  in  the  judgment,  it  is  affirmed. 


The  Liability  of  an  Initial  Carrier  for  Baggage  beyond  its  own 
line,  including  conditions  in  the  passenger's  ticket  limiting  the  car- 
rier's liability  for  baggage  to  its  own  line,  is  discussed  in  the  mon- 
ographic notes  to  Pennsylvania  Co.  v.  Loftis,  lOG  Am.  St.  Rep.  612; 
Wood  V.  Maine  Cent.  R".  R.  Co.,  99  Am.  St.  Rep.  359-364.  Sec,  too, 
Kansas  City  etc.  R.  R.  Co.  v.  Washington,  74  Ark.  9,  ante,  p.  61. 

Weapons  Carried  by  a  Passenger  for  ])rotection  or  for  amusement 
in  hunting  have  been  regarded  as  baggage:  See  the  monographic 
note  to  Wood  v.  Maine  Cent.  K.  E.  Co.,  99  Am.  St.  Rep.  351. 
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NATIONAL  COTTON  OIL  COMPANY  v.  YOUNG. 

[74  Ark.  144,  85  S.  W.  92.] 

NEGLIGENCE,  Question  of,  When  Eliminated  Toy  Special  Ver- 
dict.— Where  a  jury  is  instructed  to  state  in  the  verdict  whether 
alleged  foreign  matters  in  stock  feed  were  incorporated  therein  by 
the  negligence  of  the  defendant  or  by  accident,  and  finds  in  favor  of 
the  plaintiff,  but  announces  the  belief  that  such  matter  got  into 
the  feed  by  accident,  such  finding  negatives  negligence  on  the  part 
of  the  defendant,     (p.  72.) 

SALES. — The  Warranty  that  Articles  Sold  Shall  be  Merchant- 
able and  Reasonably  Fit  for  the  Purposes  for  Which  They  Were  In- 
tended does  not  Exist  where  the  purchaser  has  the  opportunity  to 
inspect  and  the  defect  complained  of  could  have  been  discovered  by 
him  as  easily  as  by  the  vendor,     (p.  73.) 

SALE  OF  FOODSTUFFS  Containing  Iron,  Nails,  and  Other 
Foreign  Substances — Warranty. — Where  cotton-seed  hulls  and  cotton- 
seed meal  are  sold  to  be  fed  to  livestock,  and  the  purchaser  has 
an  opportunity  for  inspection,  there  is  no  implied  warranty  of  fitness; 
and  the  vendor  is  not  liable  for  injuries  to  the  purchaser's  cattle 
caused  by  such  articles  containing  wire,  nails,  and  other  foreign 
substances,  the  seller  not  being  guilty  of  any  negligence,     (p.  73.) 

SALE  OF  FEEDSTTJFFS  for  Cattle,  Warranty  of  Fitness  not 
Implied. — On  the  sale  of  feedstuffs  for  cattle,  there  is  no  implied 
warranty  that  they  are  fit  for  that  purpose,  nor  that  they  do  not 
contain  matters  injurious  to  cattle,     (p.  74.) 

Scott  &  Head,  for  the  appellant. 

A.  A.  Foster  and  Webber  &  Webber,  for  the  appellee. 

144  HILL,  C.  J.  J.  E.  Young  sued  the  oil  company  for  the 
value  of  two  cows,  alleging  that  they  had  died  from  eating 
feedstuffs  purchased  by  him  of  the  oil  company. 

^*^  The  evidence  showed  that  he  had  bought  a  load  of  cot- 
ton-seed hulls  and  a  sack  of  cotton-seed  meal  from  the  oil 
company,  and  had  loaded  the  hulls  into  his  wagon  himself 
with  a  large  fork,  direct  from  the  factory.  He  mixed  the 
meal  with  the  hulls,  and  fed  the  mixture  to  his  cows,  and 
they  died  shortly  afterward.  An  examination  of  one  of  them 
disclosed  nails,  pieces  of  wire  and  other  foreign  substances  in 
the  throat  and  stomach.  The  meal  and  hulls  were  then  ex- 
amined, and  similar  metallic  substances  were  found  in  both. 
The  oil  company  was  a  manufacturer  of  cotton-seed  oil  and 
the  by-products  of  cotton-seed,  among  others,  hulls  and  meal, 
which  were  used  for  cattle  feed,  and  sold  for  that  purpose, 
and  known  to  have  been  intended  for  that  use  by  Young  when 
he  purchased.  The  products  were  manufactured  and  for  sale 
when  Young  came  to  the  mill  and  bought.     Evidence  was 
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adduced  by  the  oil  company  tending  to  prove  tliat  it  wr.s  im- 
possible for  such  foreijirn  substances  as  found  in  these  arti- 
cles to  have  got  into  them  during  the  process  of  manufacture, 
and  necessarily  that  such  substances  got  into  the  meal  and 
hulls  after  they  were  manufactured.  There  was  some  evi- 
dence tending  to  show  that  there  was  negligence  in  the  putting 
up  for  sale  of  the  hulls  and  meal,  and  from  which  the  jury 
might  have  inferred  that  the  foreign  articles  got  into  the  feed- 
stuff from  the  negligence  of  the  employes  of  the  oil  company. 

The  court  gave  this  direction  to  the  jury:  "The  jury  will, 
in  the  event  they  find  for  the  plaintiff,  please  state  in  their 
verdict  whether  the  foreign  matter  alleged  to  have  been  in 
the  hulls  and  meal  was  incorporated  herein  by  any  negligence 
of  the  defendants  or  its  servants  or  by  accident."  The  jury 
responded:  "We,  the  jury,  find  for  the  plaintiff",  J.  E.  Young, 
the  sum  of  one  hundred  dollars  ($100),  and  believe  the  for- 
eign matter  got  into  the  feed  by  accident." 

The  defendant  prayed  for  judgment  on  the  verdict,  but  the 
court  rendered  judgment  on  it  for  the  plaintiff",  and  the  de- 
fendant (the  oil  company)  appealed. 

*^''  The  case  was  submitted  to  the  jury  upon  two  proposi- 
tions— one  for  negligence  in  allowing  the  foreign  substances 
to  get  mixed  with  the  feedstuff,  and  the  other  an  implied  war- 
ranty of  the  soundness  and  fitness  for  the  purpose  intended. 

The  judgment  might  well  be  sustained  upon  the  evidence, 
had  it  been  for  the  plaintiff  upon  the  issue  of  negligence  alone. 
French  v.  Vining,  102  Mass.  132,  3  Am.  Rep.  110,  is  a  dire>:t 
authority  to  sustain  such  an  action.  But  the  special  finding 
that  there  was  no  negligence,  and  that  the  foreign  matter  got 
into  the  feedstuff  by  accident,  eliminates  that  question  from 
this  cnse. 

It  is  contended  that  the  special  finding  does  not  amount  to 
anything  more  than  a  finding  that  the  foreign  matter  was  in- 
corporated by  accident,  as  contradistinguished  from  design. 
The  position  is  not  tenable,  in  view  of  the  plain  direction  to 
find  negligence  or  accident,  and  the  finding  of  accident  neces- 
sarily finds  there  was  no  negligence.  A  similar  conclu'-ion  ou 
a  strikingly  similar  use  of  the  words  "accident"  ami  "negli- 
gence" was  reached  in  Henry  v.  Grand  Ave.  Ry.  Co.,  113  .Mo. 
525,  21  S.  W.  214. 

This  case,  therefore,  depends  entirely  upon  whether  there 
was  an  implied  warranty  that  the  feedstuff  was  reasonably  fit 
for  the  puri>ose  intended.     This  court  recently  dealt  with  oiu; 
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of  the  implied  warranties  of  a  manufacturer  and  said :  "When 
a  manufacturer  offers  his  goods  for  sale,  where  the  oppor- 
tunity of  inspection  is  not  i)resent  before  the  purchase,  the 
vendee  necessarily  relies  on  his  knowledge  of  his  own  manu- 
facture. In  such  cases  the  law  implies  a  warranty  that  the 
articles  shall  be  merchantable  and  reasonably  fit  for  the  pur- 
pose for  which  it  was  intended":  Main  &  Co.  v.  Bearing,  73 
Ark.  470,  84  S.  W.  640.  This  rule  is  invoked  here.  It  is 
inapplicable.  This  is  not  a  case  where  the  opportunity  ^'^^  of 
inspection  is  not  present,  and  where  the  vendee  necessarily 
relies  on  the  knowledge  of  the  manufacturer.  Here  the  dis- 
covery of  the  foreign  substance  was  equally  open  to  the  buyer 
as  to  the  seller ;  in  fact,  more  so  to  the  buyer,  as  he  loaded  the 
hulls  with  a  fork  into  his  wagon,  and  mixed  small  quantities 
of  meal  from  the  sack  into  the  hulls  at  each  feeding. 

The  warranty  of  the  merchantable  character  of  the  articles 
only  extends  to  executory  contracts,  because  the  goods  cannot 
then  be  selected  or  inspected;  hence  the  rule  of  caveat  emptor 
cannot  apply,  and  the  warranty  is  implied:  2  IMechem  on 
Sales,  sees.  1340,  1341,  1349.  Mr.  Benjamin,  in  his  work  on 
Sales,  says  that  the  implied  warranty  of  the  fitness  of  goods 
for  the  use  intended  does  not  apply  where  the  manufacturer 
becomes  a  dealer;  or  where  a  known,  described  and  defined 
article  is  ordered  of  the  manufacturer,  and  he  furnishes  such 
article,  there  is  no  implied  warranty  of  its  quality ;  but  that 
it  does  apply  where  an  opportunity  for  inspection  is  not  pres- 
ent, or  where  reliance  is  placed  on  the  judgment  and  skill 
of  the  manufacturer:  Benjamin  on  Sales,  sec.  658.  These 
rules  all  accord  with  Main  &  Co.  v.  Bearing,  73  Ark.  470,  84 
S.  W.  640,  and  the  previous  decisions  of  this  court  therein 
cited,  and  do  not  extend  the  warranty  to  the  case  at  bar. 

The  implied  warranty  is  sought  to  be  upheld  on  the  war- 
ranty of  feedstuffs.  Blackstone  says  there  is  an  implied  war- 
ranty that  goods  intended  for  food  are  wholesome:  3  Black- 
stone's  Commentaries,  165.  It  is  usually  stated  that  the  goods 
are  wholesome  and  fit  for  human  food :  2  IMechem  on  Sales, 
sec.  1356.  The  implied  warranty  is  sometimes  denied,  and 
the  rule,  where  enforced,  has  many  limitations.  For  full 
statement  of  it  and  its  limitations,  see  Benjamin  on  Sales, 
pages  691,  693 ;  JMechem  on  Sales,  section  1356  et  seq.  The 
implied  warranty  in  such  case  is  an  exception  to  the  common- 
law  rule  of  caveat  emptor,  and  is  sustained  upon  principles 
of  public  policy  requiring  dealers  in  food  intended  for  human 
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use  to  examine  it  and  see  that  nothing  deleterious  to  life  or 
health  is  found  therein.  This  exception  is  not  extended  to 
feedstuff  for  cattle :  Lukens  v.  Freund,  27  Kan.  664,  41  Am. 
Rep.  429.  This  case  is  almost  a  counterpart  of  the  case  at 
bar.  It  was  an  action  for  the  value  of  a  cow  whose  death  was 
caused  by  metallic  substances  in  bran  purchased  of  a  miller, 
bran  ^^"  beintr  one  of  the  by-i)roducts  of  the  mill.  The  ques- 
tions of  liability  for  nejrlifjence  in  allowing  the  metal  to  get 
in  the  bran,  the  duty  of  a  manufacturer  and  dealer,  and 
whether  the  warranty  of  feedstuff  applies  to  cattle  feed,  were 
all  presented,  and  decided  as  herein.  The  case  is  well  rea- 
soned and  supported  by  authorities  therein  reviewed,  and  the 
opinion  delivered  by  that  eminent  jurist,  Mr.  Justice  David 
J.  Hrewer. 

The  judfrment  is  reversed,  and  judgment  entered  here  on 
the  special  finding  of  the  jury  in  favor  of  the  appellant. 

INIr.  Justice  Riddick  dissents. 


There  Ordinarily  is  No  Implied  Warraniy  of  Quality  on  a  sale  of 
goods  whore  the  buyer  has  an  opportunity  of  inspection:  See  the 
monographic  note  to  Gold  Ridge  Min.  Co.  v.  Tallmadge,  102  Am.  St. 
Rep.   608. 

There  Ordinarily  is  an  Implied  Warranty,  on  the  sale  of  food  ar- 
ticles for  domestic  consumption,  that  they  are  wholesome.  There  is 
a  difference  of  judicial  opinion,  however,  as  to  whether  this  rule 
applies  to  a  sale  of  food  f(jr  livestock:  See  the  monographic  note  to 
Gold  Ridge  Min.  Co.  v.  Tallmadge,  1U2  Am.  St.  Rep.  623-625. 


MINNEAPOLIS  FIRE  AND  MARINE  IMUTUAL  INSUR- 
ANCE COMPANY  V.  NORMAN. 

[74  Ark.  190,  85  S.  \V.  229.] 

INSURANCE   CORPORATIONS,   Ultra   Vires   Contracts   of.— 

Whore  a  foreign  insurance  corporation  complies  with  the  laws  on- 
titling  it  to  do  l)Usinosa  within  the  state,  citizens  thereof  dealing 
with  it  in  that  state  are  not  guilty  of  negligence  in  failing  to  as- 
certain its  charter  powers,  and  it  cannot  escape  liability  on  its  con- 
tracts with  such  citizens  on  the  ground  that  it  was  not  authorized 
to  enter   into   them.      (p.   76.) 

INSURANCE    CORPORATIONS— Ultra   Vires.— Where   a    con 
tract  of  insurance  has  been  fully  performed  on  the  part  of  a  policy- 
holder   and    the    insuring    corporation    has    received    all    the    benefits 
of  the  contract,  it  cannot  escape  liability  on  the  plea  of  ultra  vires, 
(p.  77.) 

CORPORATIONS,  Ultra  Vires,  Sureties  of.  Whether  may  Plead. 
Where    a    foreign    insurance    corp(;r:ition    has    given    a    bond    as    pre- 
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scribed  by  the  laws  of  the  state  into  which  it  enters  for  the  purpose 
of  doing  business,  its  sureties  on  such  bond  cannot  escape  liability 
on  the  ground  that  a  policy  issued  by  it  was  ultra  vires,  where 
such  defense   could  not  be  maintained  by  the  corporation,     (p.   78.) 

Cantrell  &  Loughborough,  for  the  appellants. 

Pugh  &  Wiley,  for  the  appellee. 

190  HILL,  C.  J.  The  appellant  makes  this  statement  of 
the  issues  presented:  "The  record  shows  that  plaintiff  had  a 
policy  of  fire  insurance  in  the  Minneapolis  Fire  and  Marine 
IMutual  Insurance  Company  on  property  in  Parkdale,  Ar- 
kansas; that  he  paid  the  premium  for  the  policy,  and  that 
while  the  policy  was  in  force  the  property  was  damaged  by 
fire;  that  his  loss  was  adjusted  by  an  adjuster  for  the  Minne- 
apolis Fire  and  Marine  Mutual  Insurance  Company.  These 
defendants  were  sureties  on  the  bond  given  by  the  Minneapolis 
Fire  and  Marine  Mutual  Insurance  Company  to  the  state 
of  Arkansas,  and  the  fire  loss  occurred  while  the  bond  was  in 
force.  These  defendants  pleaded  and  proved  that  the  ]Minne- 
apolis  Fire  and  Marine  Mutual  Insurance  Company  had  au- 
thority by  its  charter  to  do  only  a  mutual  fire  insurance  busi- 
ness, and  argued  ^^^  that  the  policy  sued  on  was  an  ultra 
vires  contract  of  the  corporation,  and  as  such  the  bond  was  not 
liable  to  a  claim  upon  the  policy.  The  charter  and  the  insur- 
ance laws  of  iMinnesota  were  in  evidence,  and  are  in  the  tran- 
script for  appeal." 

The  insurance  company  has  failed,  and  a  receiver  represents 
it.  The  bond  of  the  sureties  is  conditioned  as  required  by  sec- 
tion 4339  of  Kirby's  Digest,  which  is  the  bond  covering  in 
surance  by  "stock  companies,"  as  distinguished  from  mutual 
companies,  for  which  a  form  of  bond  is  designated  in  section 
4348. 

In  determining  the  case  it  is  assumed  that  the  facts  alleged 
by  the  appellants,  to  wit:  That  the  policy  in  question,  which 
was  of  standard  form  used  by  stock  companies,  was  not  such  a 
policy  as  the  insurance  company  was  authorized  to  issue,  and 
that  it  was  not  authorized  to  issue  standard  form  policies,  but 
only  mutual  form  policies,  and  that  such  facts  appeared  from 
the  articles  of  incorporation  on  file  in  the  auditor's  office  at 
the  time  the  bond  was  given,  and  when  the  policy  was  issued. 

The  sureties  testified  that  they  expected  the  insurance  com- 
pany to  do  a  mutual  business.  Clay  Sloan,  then  auditor  of 
state,  testified  that  he  would  not  have  licensed  the  insurance 
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company  to  do  business  in  the  state  unless  it  gave  such  a  nond 
as  the  one  sued  on.  lie  required  this  class  of  bond  from  all 
foreign  insurance  companies,  whether  mutual  or  not,  as  a  con- 
dition precedent  to  doing  business  in  the  state. 

*"*  A  mutual  insurance  company,  authorized  to  insure 
property  upon  the  assessment  or  mutual  plan,  enters  the  state, 
gives  the  bond  required  of  stock  companies  issuing  standard 
policies,  and  proceeds  to  do  an  in.surance  business  on  the 
standard  insurance  lines,  instead  of  the  mutual  or  asses-sment 
lines.  Its  charter  is  filed  with  the  auditor  when  it  qualifies 
to  do  business  in  the  state.  Is  such  company  and  the  sureties 
on  its  bond  liable  for  loss  under  a  standard  policy? 

The  appellant  contends  that  the  contract  of  insurance  was 
ultra  vires,  and  not  binding  on  the  insurance  company;  that, 
oven  if  binding  on  the  insurance  company,  the  sureties  on  its 
bond  are  not  liable,  because  they  had  a  right  to  expect  the 
insurance  company  would  do  a  lawful  business,  and  their  obli- 
gation bound  them  only  to  indemnify  against  its  lawful  con- 
tracts, not  its  ultra  vires  ones. 

Judge  Thompson  says:  "The  plaintiff  may  rightfully  prc- 
siuue  that  the  defendant  has  complied  with  the  statutes  en- 
titling it  to  do  business  within  the  state.  It  has  boon  ol)sorvo(l 
that  one  of  the  objects  of  such  statutes  is  the  protection  of 
the  people  against  worthless  foreign  companies;  and  that,  as 
the  domestic  citizen  is  not  required  to  see  that  the  foreign 
corporation  has  observed  the  laws  before  he  enters  into  a  con- 
tract with  it,  there  is  no  reason,  founded  in  public  policy, 
which  will  enable  a  solvent  foreign  corporation,  which  has  vio- 
lated the  domestic  law  in  making  contracts  and  receiving  the 
consideration  therefor  from  an  innocent  citizen,  to  escajie  lia- 
])i]ity  for  its  performances  by  setting  up  its  own  turpitude": 
6  Thompson  on  Corporations,  sec.  TOGO. 

Applying  those  principles  to  the  case  at  bar,  then,  no  nog- 
ligonoe  in  failing  to  ascertain  the  charter  i)owers  of  the  insur- 
ance company  can  he  imputed  to  the  policy  holders.  The  in- 
surance company  came  clothed  with  autliority  frosn  tlio  state 
of  Arkansas,  through  the  action  of  tliese  sureties,  witli  au- 
thority to  write  the  ^''•'  policy  in  (piestion ;  and.  as  Jiii'go 
Tham{)son  expresses  it,  "tho  domestic  citizen  is  not  required 
to  see  that  the  foreign  corporation  has  ob.served  tiie  laws  bo- 
fore  he  enters  into  a  contract  with  it." 

A  mutual  l)ui]ding  and  loan  corporation  of  Minnesota  wont 
into  the  state  of  Wisconsin,  and  there  deposited,  as  a  condition 
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precedent  under  the  laws  of  Wisconsin  to  do  business  in  that 
state,  securities  of  the  value  of  one  hundred  thousand  dollars. 
The  association  failed,  and  a  contest  ensued  between  the  re- 
ceiver of  the  association,  acting  for  all  the  stockholders  and 
a  receiver  acting  for  the  Wisconsin  stockholders,  who  claimed 
these  securities  for  their  benefit.  After  holding  it  was  within 
the  power  of  the  association  to  enter  into  such  obligation  in 
favor  of  the  state  of  Wisconsin,  the  court  then  considered  the 
ultra  vires  defense  pleaded  thereto,  and  said:  "It  is  well  set- 
tled that  a  corporation  cannot  avail  itself  of  the  defense  of 
ultra  vires  when  the  contract  in  question  has  been  in  good 
faith  fully  performed  by  the  other  party,  and  the  corporation 
has  had  the  full  benefit  of  the  performance  of  the  contract. 
....  And,  in  general,  the  plea  of  ultra  vires  will  not  be 
allowed  to  prevail,  whether  interposed  for  or  against  a  cor- 
poration, Avhen  it  will  not  advance  justice,  but,  on  the  con- 
trary, will  accomplish  a  legal  wrong"  (citing  authorities)  : 
Lewis  V.  American  Sav.  etc.  Assn.,  98  Wis.  203,  73  N.  W.  793, 
39  L.  R.  A.  559.  This  case  was  carried  to  the  supreme  court 
of  the  United  States  on  writ  of  error,  and  there  the  writ  was 
dismissed  on  the  ground  that  there  was  nothing  in  the  de- 
cision violative  of  any  rights  guaranteed  by  the  constitution, 
statutes  or  treaties  of  the  United  States:  Hale  v.  Lewis,  181 
U.  S.  473,  21  Sup.  Ct.  Rep.  677,  45  L.  ed.  959.  In  speaking 
of  life  insurance  certificates  claimed  to  be  invalid  as  ultra 
vires,  the  supreme  court  of  Iowa  said:  "These  certificates  are 
not  to  be  treated  as  valid  for  the  purpose  of  collecting  assess- 
ments, and  invalid  for  the  purpose  of  escaping  liability": 
INIatt  V.  Roman  Catholic  ]\Iut.  Protective  See,  70  Iowa,  455, 
30  N.  W.  799.  The  supreme  court  of  Illinois  said  of  an  insur- 
ance contract:  "Where  the  contract  has  been  fully  performed 
by  the  party  contracting  with  the  corporation,  and  the  cor- 
poration has  received  the  benefits  from  such  contract,  it  cannot 
invoke  the  doctrine  of  ultra  vires  to  defeat  an  action  brou'rlit 
against  it  on  such  contract":  Bloomington  Benefit  Assn.  v. 
Blue,  120  111.  121,  60  Am.  Rep.  558,  11  N.  E.  331.  To  the 
same  effect,  and  as  against  sureties,  is  Kadish  v.  Garden 
i»4  City  etc.  Assn.,  151  111.  531,  42  Am.  St.  Rep.  256,  38  N.  E. 
236.  In  Emmet  v.  Reed,  8  N.  Y.  312,  the  court  held  that  an 
ultra  vires  act  of  the  president  and  secretary  could  not  be 
repudiated  after  the  company  had  reaped  the  benefit  of  it. 
The  industry  of  counsel  in  this  case,  and  the  others  submitted 
with  it,  has  brought  a  long  line  of  cases  presenting  every 
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phase  of  this  subject,  and  these  are  selected  as  ilhistrative 
of  the  general  rules,  and  many  more  to  the  same  effect  will  be 
found  cited  in  the  briefs. 

But  it  is  allefred  that,  even  if  the  company  is  estopped  to 
plead  its  ultra  vires,  these  sureties  are  not.  The  court  of  ap- 
peals of  New  York  disposes  of  that  question  in  this  lanpruncro: 
"The  defendant  cannot  be  permitted  to  show  that  this  bond 
is  invalid  on  the  ground  that  it  was  issued  by  the  corporation 
for  a  purpose  not  authorized  by  its  charter.  The  guaranty 
of  payment  of  the  l)ond  by  the  defendant  imports  an  agree- 
ment or  undertaking  that  the  makers  of  the  bond  were  com- 
petent to  contract  in  the  manner  they  have,  and  that  the  in- 
strument is  a  binding  obligation  upon  the  makers":  Remsen 
V.  Graves,  41  N.  Y.  471.  INfany  authorities  are  cited  to  sustain 
this  statement.  The  insurance  company  and  those  represent- 
ing it  are  t-stoppod  to  avail  themselves  of  the  ultra  vires  con- 
tract it  made.  The  sureties  have  given  life  and  force  to  the 
ultra  vires  act  of  doing  business  on  the  standard  plan,  instead 
of  tho  mutual  plan.  They  have  sown  the  seed,  and  must 
renp  the  hjirvest  of  thistles. 

The  judgment  is  affirmed. 


The  Doctrine  of  Ultra  Vires  in  its  application  to  the  contracts  of 
private  corporations  is  discussed  in  the  monographic  note  to  In 
re  Assignment  Mutual  etc.  Ins.  Co.,  70  Am.  St.  Kep.  150-180.  It  is 
now  generally  conceded  that  the  defense  of  ultra  vires  cannot  be 
set  up  by  a  corporation  when  a  contract  has  been  performed  by  the 
otiicr  party  and  it  has  enjoyed  the  benefit  of  the  perforinaiice, 
at  l(:ist  if  the  contract  is  not  prohibited  by  positive  law  or  good 
morals:  White  v.  Commercial  etc.  Bank,  OG  S.  C.  491,  97  Am.  8t.  i{ep. 
80^,  and  cases  cited  in  the  cross-reference  note  thereto;  note  to  In  re 
Assignment  of  Mutual  etc.  Ins.  Co.,  70  Am.  St.  Rep.  169.  As  to  the 
aiii)lication  of  this  doctrine  to  the  contracts  of  insurance  companies, 
see  In  re  Assignment  Mutual  etc.  Ins.  Co.,  107  Iowa,  14:5,  70  Am. 
St.  Kep.  149;  Wuetier  v.  Trustees  of  (irand  Grove  etc.,  lltl  Wis.  19, 
90  Am.  St.  Kep.  940;  Twiss  v.  Guaranty  Life  Assn.,  87  Iowa,  7S3, 
4;]  Am.  St.  Rep.  418. 
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FINLEY  V.  MOOSE. 

[74  Ark.  217,  85  S.  W.  238.] 

PROHIBITION,  When  Will  not  Issue. — If  the  existence  or 
nonexistence  of  jurisdiction  depends  on  contested  facts  which  the 
inferior  tribunal  is  competent  to  inquire  into  and  determine,  a  writ 
of  prohibition  will  not  be  granted,  though  the  superior  court  is 
of  the  opinion  that  the  question  of  jurisdiction  was  wrongfully  de- 
termined by  the  inferior  court  and  that  its  rightful  determination 
would  have  ousted  that  court  of  jurisdiction,     (p.  81.) 

JURISDICTION,  Prohibition  Will  not  Issue  to  Determine.— 
If  a  court  has  jurisdiction  of  the  subject  matter  and  not  of  the 
person,  the   remedy  is  by   appeal   and   not   by  prohibition,     (p.   82.) 

Ashley  Cockrill,  for  the  petitioner. 

Robert  L  Rogers,  attorney  general,  for  the  appellee. 

^*''  WOOD,  J.  This  is  an  application  to  this  court  for  a 
writ  of  prohibition,  seeking  to  prohibit  the  judge  of  the  Pope 
circuit  court  from  proceeding  with  the  trial  of  the  case  of  the 
State  of  Arkansas  v.  Waters  Pierce  Oil  Company,  pending 
in  that  court. 

The  petition  is  presented  by  Andrew  M.  Finley,  as  an  old 
stockholder  and  late  president  of  the  Waters  Pierce  Oil  Com- 
pany, and  the  Waters  Pierce  Oil  Company,  a  corporation  of 
Missouri.  The  petition  represents  that  a  complaint  was  filed 
in  the  Pope  circuit  court  April  7,  1900,  against  the  Waters 
Pierce  Oil  Company,  a  corporation  organized  under  the  laws 
of  Missouri  in  1878,  ^**  alleging  that  said  corporation  since 
March  6,  1899,  had  violated  the  anti-trust  act  of  1899  in  the 
county  of  Pope ;  that  on  September  17,  1900,  service  was  issued 
by  the  circuit  court  clerk  of  Pope  county,  and  that  the  sum- 
mons was  served  September  19,  1900,  on  E.  D.  Irwin,  agent  of 
said  corporation;  that  prior  to  the  issuance  of  the  summons, 
E.  D.  Irwin,  the  agent,  and  Andrew  M.  Finley,  its  late  presi- 
dent, suggested  in  writing  that  the  Waters  Pierce  Oil  Com- 
pany, the  corporation  against  which  the  complaint  had  been 
filed,  had  before  that  time  been  duly  dissolved  under  the  laws 
of  Missouri,  and  its  affairs  wound  up ;  that  no  business  had 
been  done  since,  and  that  E.  D.  Irwin  had  not  been  its  agent 
for  any  purpose  since  May  31,  1900.  The  petition  alleged 
that  the  dissolution  of  the  old  corporation  had  been  in  good 
faith,  and  not  for  the  purpose  of  evading  any  law  of  the  state 
of  Arkansas.  The  petition  further  showed  that  on  May  29, 
1900,  another  corporation  was  organized  in  Missouri  with  the 
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same  name,  but  different  corporators,  and  that  the  last  cor- 
poration on  Jnly  5,  1900,  filed  a  certified  copy  of  its  articles 
of  incorporation  with  the  Secretary  of  State  for  the  state  of 
Arkansas,  and  also  filed  with  him  a  certificate  naniin<r  an 
agent  upon  whom  summons  might  be  served,  and  obtained 
from  the  Secretary  of  State  a  license  to  do  business  in  this 
state.  The  petition  further  disclosed  that  the  plaintiff,  the 
state  of  Arkansas,  in  the  complaint  filed  in  the  Pope  circuit 
court,  demurred  to  the  suggestions  in  abatement,  and  read  in 
evidence  an  amended  complaint,  filed  November  13,  1900,  in 
which  it  alleged  that  the  dissolution  of  the  old  corporation 
and  formation  of  the  new  was  a  fraudulent  scheme  to  evade 
its  legal  debts  and  liabilities.  The  petition  further  alleged 
that  the  circuit  court  overruled  the  pleas  in  abatement,  and 
ordered  the  defendant  Waters  Pierce  Oil  Company  to  answer 
the  complaint;  that  thereupon  the  petitioner  herein,  the 
Waters  Pierce  Oil  Company,  the  new  corporation,  filed  its 
motion  to  quush  the  issuance  and  service  of  summons,  so  far 
as  it  affected  the  new  corporation,  and  entered  its  appearance 
only  for  the  purpose  of  the  motion,  and  suggested  that  the 
service  of  process  as  to  it  was  void,  because  the  complaint 
on  which  it  issued  was  filed  before  the  corporation  was  in  ex- 
istence. The  motion  to  quash  the  service  was  overruled,  and 
the  defendant  company  given  until  the  November  terni,  1901, 
of  said  court  to  file  its  answer. 

^*"  The  petitioners  set  up  these  facts,  and  allege  that  they 
have  no  remedy  to  prevent  the  Pope  circuit  court  from  exer- 
cising jurisdiction,  and  compelling  the  new  corporation  to  an- 
s\v(»r  the  complaint  filed  against  the  old  corporation.  They 
say  that  no  final  judgment  has  been  rendered  in  the  Pope  cir- 
cuit court  from  which  an  appeal  will  lie,  and  tliey  ask  that 
a  writ  of  prohibition  be  issued  to  prevent  the  Pope  circuit 
court  from  taking  jurisdiction  of  the  new  corporation,  and 
I>roi*('('diiig  with  said  cause. 

A  temj)()rary  writ  was  issued  by  this  court,  and  a  rule  was 
served  on  the  circuit  judge,  llonoi-able  W.  L.  ]\loose,  to  show 
cause  why  the  writ  should  not  be  made  permanent.  To  this 
no  response  lias  been  nuuie,  and  the  cause  is  now  submitted 
for  decision  upon  the  i)etitioii. 

It  appears  that  an  issue  of  fact  was  presented  to  the  circuit 
court  as  to  whether  the  dissolution  of  the  old  corporation  and 
the  formation  of  the  new  was  a  fraudulent  scheme  for  tlio  jiur- 
]>ose  of  evatling  the  laws  of  Arkansas.     If  it  was  a  fraudulent 
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scheme  to  dodge  liability  under  the  anti-trust  law  of  Arkansas, 
as  the  amended  complaint  alleged,  ^^^  then  the  circuit  court 
would  have  jurisdiction;  and  it  had  power  to  determine 
whether  or  not  such  dissolution  and  reorganization  was  for 
the  fraudulent  purpose  of  evading  the  penalties  provided  by 
our  statute.  If  the  existence  or  nonexistence  of  jurisdiction 
depends  on  contested  facts  which  the  inferior  tribunal  is  com- 
petent to  inquire  into  and  determine,  a  prohibition  will  not  be 
granted ;  though  the  superior  court  should  be  of  opinion  that 
the  questions  of  fact  have  been  wrongly  determined  by  the 
court  below,  and,  if  rightly  determined,  would  have  ousted 
the  jurisdiction :  Shortt  on  Prohibition,  450. 

The  court  had  jurisdiction  of  the  subject  matter;  and  if  not 
of  the  person,  that  question  could  and  should  have  been  raised 
on  appeal,  and  not  by  the  extraordinary  writ  of  prohibition. 
Prohibition  is  only  granted  when  the  usual  and  ordinary 
forms  of  remedy  are  insufficient:  High  on  Extraordinary 
Legal  Remedies,  sees.  770,  771;  Weaver  v.  Leatherman,  66 
Ark.  211,  49  S.  W.  977. 

The  temporary  writ  is  quashed,  and  the  petition  is  denied. 


The  Writ  of  Prohibition  is  the  subject  of  an  extended  monographic 
note   to   State   v.   Superior   Court,   40   Wash.   555,   110   Am.   St.   Eep. 


BALDWIN  V.  WILLIAMS. 

[74  Ark.  316,  86  S.  W.  423.] 

LIMITATION   OF   ACTIONS.— Courts   of   Equity   are   Bound 

by  the  Statute  of  Limitations  and  must  give  effect  to  it  when  pleaded. 
(p.   82.) 

FRAUDULENT  CONVEYANCES,  Effect  of.— A  conveyance 
made  with  inteut,  and  for  the  purpose,  of  cheating  or  hindering 
creditors  of  the  grantor,  though  good  between  the  parties,  is  void 
as  to  such  creditors.  The  grantee  holds  the  legal  title  in  trust  for 
them,  and,  at  their  instance,  equity  will  set  aside  the  conveyance 
and  subject  the  land  to   the  payment   of  their   debts,     (pp.   83,  84.) 

LIMITATION  OF  ACTIONS  to  Avoid  Conveyances  Made  to 
Defraud  Creditors. — If  a  grantee  under  a  deed  made  to  defraud  cred- 
itors of  the  grantor  takes  possession  of  the  property  and  holds  it 
adversely  to  all  claimants  for  the  period  of  limitation,  the  creditors 
are  barred  of  their  right  to  subject  it  to  the  payment  of  their 
debts;  but  so  long  as  the  grantee  allows  the  grantor  to  hold  pos- 
session, or  so  long  as  he  holds  possession  for  the  benefit  of  the 
grantor  and  not  adversely,  the  statute  does  not  begin  to  run  against 
creditors,     (p.  84.) 

Am.  St.  Eep.,  Vol.  109—6 


82  American  State  Reports,  Vol.  109.       [Arkansas, 

B.  I.  Floyd,  for  the  appellant. 

H.  P.  Smead  and  H.  S.  Powell,  for  the  appellees. 

s*''  Mcculloch,  J.  Action  by  appellant,  Baldwin  & 
Co.,  Limited,  against  appellees,  H.  G.  P.  Williams,  J.  T.  Pratt 
and  W.  J.  Hill,  commenced  February  21,  1900,  to  cancel  as 
fraudulent  deeds  of  conveyance  executed  by  appellee  Williams 
to  Pratt  and  Hill,  dated  November  17,  1892,  and  January  16, 
1893,  respectively,  and  to  subject  the  lands  conveyed  thereby 
to  satisfaction  of  a  judgment  rendered  by  the  circuit  court 
of  Union  county  on  March  12,  1893,  in  favor  of  appellant 
against  appellee  Williams. 

The  court  below  decided  that  the  cause  of  action  was  barred 
by  limitation,  and  dismissed  the  complaint. 

It  is  very  clearly  establislied  that  the  conveyances  were 
made  by  an  insolvent  debtor  without  consideration  and  for  the 
fraudulent  purpose  of  defeating  the  payment  of  his  debts. 
The  chancellor  so  found,  and  the  testimony  abundantly  sus- 
tains his  finding  in  that  respect. 

Was  the  action  to  set  aside  the  conveyance  barred  by  the 
statute  of  limitations? 

Courts  of  equity,  like  courts  of  law,  are  bound  by  the  statute 
of  limitations,  and  must  give  effect  to  it  when  pleaded:  Mc- 
Gaughey  v.  Brown,  46  Ark.  25. 

aiN  ry^Q  ^j.g^  inquiry  presented  is  whether  the  statute  begins 
to  run  from  the  recording  of  the  fraudulent  deed  when  the 
creditor  has  notice  thereof,  or  from  the  date  oi  chanore  of  pos- 
session thereunder;  and  if  the  latter  period  puts  the  stntnto 
in  motion  whether  the  possession  must  be  hostile  to  tlie  grantor 
in  the  deed,  as  well  as  to  his  creditors. 

The  text-writers  state  the  rule  that  the  conveyance  nuist  be 
recorded,  or  there  must  be  a  change  of  possession,  before  the 
statute  will  begin  to  run,  and  that  it  begins  to  run  from  the 
haj>peiiiiig  of  either  of  these  t\\o  events,  whichever  first  oc- 
curs: Wait  on  Fraudiilent  Conveyances,  sec.  292;  Hump  on 
Fraudulent  Conveyances,  sec.  571.  The  decisions  cited  in 
support  of  the  text  state  the  same  rule  broadly,  but  in  none 
of  them  is  it  expressly  decided  tliat  the  recor<ling  of  the 
conveyance,  without  possession  taken  thereunder,  or  with 
j)ossession  not  sliown  to  be  adverse  to  the  grantor,  will  l)e 
sutTicient  to  set  the  statute  in  motion.  The  supreme  court 
of  Mississippi,  in  the  case  of  Abbey  v.  (^onunerci.-il  Bank  of 
New    Orleans,   31    Miss.  434,   held    that  where   a    judgment 
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debtor  fraudulently  caused  lands  to  be  conveyed  to  his  wiCe 
and  child,  but  remained  in  possession  and  use  thereof,  the 
statute  did  not  run  against  a  creditor  who  had  no  notice  of 
the  fraud;  but  it  does  not  appear  from  the  statement  of 
facts  or  opinion  in  that  case  whether  or  not  the  deed  had 
been  recorded.  The  supreme  court  of  Nebraska,  in  the  case 
of  Wright  V.  Davis,  28  Neb.  479,  27  Am.  St.  Rep.  347,  44 
N.  W.  490,  held,  under  a  section  of  the  code  providing  that 
suits  of  the  kind  must  be  commenced  within  four  years  after 
the  discovery  of  the  fraud,  that  the  statute  began  to  run 
when  the  fraudulent  deed  was  placed  of  record,  where  the 
creditor  had  notice  thereof  or  could  by  reasonable  diligence 
have  discovered  it,  even  though  the  debtor  remained  in  pos- 
session of  the  land.  The  question  seems  to  have  there  turned 
upon  the  language  of  the  statute.  In  Belt  v.  Ragnet,  27 
Tex.  471,  the  reasoning  of  the  court  would  lead  to  the  con- 
clusion that  recording  the  deed  would  not  put  the  statute 
in  motion  if  possession  of  the  land  was  retained  by  the 
grantor.  The  court  there  said :  "As  a  necessary  consequence, 
no  length  of  possession  by  the  debtor  has  any  effect  upon 
the  rights  of  the  creditor,  so  long  as  his  debt  remains  unsat- 
isfied, and  his  remedy  for  its  collection  is  not  lost  by  his 
laches;  and  as  the  fraudulent  vendee  gets  no  title  against 
the  creditor  by  the  conveyance,  he  can  only  bar  his  recovery 
by  such  adverse  possession  ^***  as  will  give  him  title.  When, 
as  between  husband  and  wife,  there  is  no  visible  change  in 
the  control  and  apparent  ownership  of  property,  it  seems 
difficult  to  perceive  by  what  Hction  of  law  she  can  devest  the 
title  out  of  her  husband  by  limitation.  In  this  case  the  fact 
of  her  claim  was  nor,  brought  home  to  the  creditor,  nor  Avas 
implied  notice  given  of  it  by  the  record  of  her  title,  if  it 
would  have  that  effect." 

Under  the  statutes  of  this  state  a  judtrment  is  enforce- 
able against  the  propertj^  of  the  debtor  at  any  time  within 
ten  years  from  the  date  of  rendition  thereof  (Kirby's  Digest, 
sees.  3215,  5073)  ;  and  all  property  owned  by  the  debtor 
during  that  period,  or  held  in  trust  for  him,  is  subject  to 
execution  issued  upon  the  judgment.  As  long  as  the  property 
is  held  by  the  debtor  or  by  another  for  him,  it  is  not  beyond 
the  reach  of  his  creditors.  A  convej^ance  made  with  in- 
tent and  for  the  purpose  of  cheating  or  hindering  creditors 
of  the  grantor  in  the  collection  of  their  just  claims,  though 
good  between  the  parties  thereto,  is  void  as  to  such  creditors. 
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The  grantee  in  such  conveyance  holds  the  legal  title  as  a 
trustee  for  creditors,  at  whose  instance  a  court  of  equity 
will  set  aside  the  conveyance  and  subject  the  lands  to  the 
payment  of  the  debts.  If  the  grantee  takes  possession  of 
the  property,  and  holds  it  adversely  to  all  claimants  for  the 
full  period  of  limitations,  the  creditors  are  barred  of  their 
right  to  subject  it  to  the  payment  of  their  debts;  but  so 
long  as  he  allows  the  debtor  (his  fraudulent  grantor)  to 
hold  possession,  or  so  long  as  he  holds  possession  for  the 
benefit  of  his  grantor,  and  not  adversely,  the  statute  does 
not  begin  to  run  against  creditors. 

This  court,  in  Ringo  v.  Woodruff,  43  Ark.  469,  held  that 
seven  years'  adverse  possession  was  necessary  to  bar  an  ac- 
tion to  foreclose  a  mortgage  on  real  property,  and  that  the 
possession,  whether  held  by  the  mortgagor  or  a  subsequent 
vendee  from  him,  "must  be  actual,  open,  continuous,  hos- 
tile, exclusive,  and  accompanied  by  an  intent  to  hold  ad- 
versely and  'in  derogation  of  and  not  in  *  conformity  with' 
the  right  of  the  true  owner  or  mortgagee,  and  must  continue 
for  the  full  period  prescribed  by  the  statute  of  limitations." 
The  statute  of  limitations  has,  since  that  decision,  been 
amended  as  to  suits  to  foreclose  mortgages;  but  the  princ;i- 
ple  is,  we  think,  the  same  as  to  suits  by  a  judgment  creditor  to 
set  aside  the  fraudulent  conveyance  of  his  debtor.  There  must 
be  an  actual,  adverse  holding  of  the  property  for  ^^®  the  stat- 
utory period  before  he  is  barred  of  his  right  to  subject  the 
property  to  the  payment  of  his  debt,  so  long  as  the  enforce- 
ment of  the  judgment  is  not  barred  by  the  ten  years'  statute. 

The  proof  is  sufificient,  we  think,  to  establish  the  fact  that 
appellee  Hill  held  actual  possession  of  the  property  conveyed 
to  him  from  the  date  of  the  conveyance.  lie  occupied  the 
premises  at  the  time  of  the  conveyance  as  tenant  of  the 
grantor,  but  paid  no  rent  thereafter,  and  held  the  property  as 
his  own. 

There  was  no  evidence  of  a  visible  change  of  possession  of 
the  property  conveyed  to  appellant  Pratt.  The  grantor,  II.  (1. 
P.  Williams,  remained  in  possession  up  to  the  connnencement 
of  this  suit  as  agent,  he  claims,  of  his  wife  who  rented  from 
Pratt.  It  is  manifest  that  the  possession  of  Pratt,  if  any  is 
shown  at  all,  was  colorable  only,  and  not  with  any  intent  to 
hold  the  premises  as  his  own.  lie  paid  nothing  for  the  prop- 
erty, llis  claim  to  have  borrowed  the  money  from  the  wife  of 
the  grantor,  without  executing  to  her  any  note  or  other  evi- 
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dence  of  the  debt,  and  without  any  definite  agreement  con- 
cerning repayment  of  same,  is  too  unreasonable  to  be  credited. 
The  conveyance  and  change  of  possession  were  alike  colorable 
only,  and  insufficient  either  to  cut  off  the  right  of  creditors, 
or  put  the  statute  of  limitation  in  motion. 

The  decree  is  affirmed  as  to  appellee  Hill,  but  as  to  appellee 
Pratt  and  the  property  conveyed  to  him  the  same  is  reversed, 
and  remanded  with  directions  to  enter  a  decree  in  accordance 
with  the  prayer  of  the  complaint. 

The  cost  of  the  appeal  will  be  divided  equally  between 
appellant  and  appellee  Pratt. 


Conveyances  in  Fraud  of  Creditors  are  usually  binding  on  the  par- 
ties (Kirby  v.  Royncr,  138  Ala.  194,  100  Am.  St.  Rop.  39),  biit  not 
on  the  creditors:  Scott  v.  Farmers'  etc.  Bank,  97  Tex.  31,  104  Am. 
St.  Rep.  834;  Matthews  v.  Thompson,  186  Mass.  14,  104  Am.  St.  Rep. 
550;  Hillyer  v.  Le  Roy,  179  N.  Y.  369,  103  Am.  St.  Rep.  919;  Rickards 
V.  Rickards,  98  Md.  136,  103  Am.  St.  Rep.  393;  Mason  v.  Perkins, 
180  Mo.  702,  103  Am.  St.  Rep.  591. 

The  Statute  of  Limitations  is  held  by  some  authorities  not  to  run 
against  a  creditor's  right  of  action  to  set  aside  a  fraudulent  con- 
veyance until  he  recovers  a  judgment:  Brown  v.  Campbell,  100  Cal. 
635,  38  Am.  St.  Rep.  314;  Weaver  v.  Haviland,  142  N.  Y.  534,  40 
Am.  St.  Rep.  631.  But  compare  Wright  v.  Davis,  28  Neb.  479,  26 
Am.  St.  Rep.  347;  Hawley  v.  Page,  77  Iowa,  289,  14  Am.  St.  Rep. 
275.  Where  a  debtor  conveys  land  to  his  wife  and  children,  who 
remain  in  the  actual  possession  thereof,  claiming  it  as  theirs,  for 
more  than  seven  years,  a  suit  by  creditors  attacking  the  conveyances 
will  be  barred  in  Tennessee:  Welcker  v.  Staple,  88  Tenn.  49,  17 
Am.   St.   Rep.   869, 


ST.  LOUIS,  IRON  MOUNTAIN  AND  SOUTHERN  RAIL- 
WAY COMPANY  V.  ADAMS. 

[74  Ark.  326,  86  S.  W.  287.] 

DAMAGES  FOR  PERSONAL  INJURY— Size  of  Family.— In 

action  for  personal  injuries  claimed  to  have  been  suffered  from  the 
defendant's  negligence,  it  is  error  to  permit  the  plaintiff  to  prove 
the  size  of  his  family,  and  thereby  show  that  it  consists  of  ten  or 
twelve  persons.  It  will  be  presumed  that  this  evidence  aroused 
the  sympathy  of  the  jury  and  enhanced  the  damages  beyond  the 
amount  which  the  law  permits,      (p.  87.) 

DAMAGES,  Allowing  Plaintiff  to  Remit  and  then  Affirm  the 
Judgment. — Where  evidence  has  been  erroneously  admitted  tending 
to  enhance  the  amount  of  plaintiff's  damages,  but  there  is  no  doubt 
of  his  right  of  recovery,  the  appellate  court  may,  in  its  discretion, 
name  a  sum  which  is  clearly  not  excessive,  and,  as  a  matter  of 
grace  to  the  plaintiff,  allow  him  to  accept  judgment  for  that  sum, 
instead  of  a  new  trial,     (p.  89.) 
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Dodge  &  Johnson,  for  the  appellant. 
T.  J.  Oliphant,  for  the  appellee. 

327  BATTLE.  J.  T.  R.  Adams  brought  this  action  against 
the  St.  Louis,  Iron  Mountain  and  Southern  Railway  Company 
to  recover  damages  caused  by  the  negligence  of  the  defendant. 
He  alleged  in  his  complaint  that  on  the  seventh  day  of  March, 
1900,  he  was  traveling  from  his  home  toward  Little  Rock  in 
a  wagon  drawn  by  two  mules  and  loaded  with  country  pro- 
duce; that  it  was  dark,  about  8  or  9  o'clock,  when  he  ap- 
proached the  crossing  ^^*  of  the  public  road  by  the  defend- 
ant's railway;  that  when  near  the  track  he  stopped  and  looked 
and  listened,  and,  seeing  no  approaching  train,  moved  on  tho 
crossing,  and  when  his  wagon  was  upon  the  track,  a  train  of 
the  defendant's,  consisting  of  an  engine  and  boxcar,  the  latter 
being  in  front  of  the  engine  with  no  light  or  signal  on  the 
same,  suddenly  came  upon  him,  and  struck  his  wagon,  knocked 
it  off  the  track,  overturned  it,  and  threw  him  on  the  ground, 
bruising  and  greatly  injuring  him. 

The  defendant  answered,  and  denied  all  the  allegations  in 
the  complaint,  and  alleged  that  plaintiff's  injuries  were  caused 
by  his  own  contributory  negligence. 

The  plaintiff  recovered  a  judgment  for  two  thousand  dol- 
lars, and  the  defendant  appealed. 

The  evidence  adduced  at  the  trial  showed  that  the  appellee, 
traveling  in  a  wagon  drawn  by  nuiles,  in  the  night-time,  about 
8  or  9  o'clock,  drove  his  wagon  upon  appellant's  railway, 
where  it  crosses  the  public  road,  upon  which  he  was  traveling, 
and  that  a  train  of  the  appellant,  consisting  of  an  engine  and 
three  or  four  boxcars,  the  latter  in  front  of  the  former,  the 
engine  pushing  the  ears,  struck  the  wagon,  overturned  it,  and 
injured  the  appellee.  The  evidence  tended  to  show  that  no 
signals  of  the  approa(;li  of  the  train  were  given  at  the  time  of 
Ibis  collision,  and  that  no  loolu)ut  for  persons  or  animals  in 
front  of  the  same  was  kept,  and  no  lights  on  the  fon^most  ear 
were  exhibited;  and  that  the  injury  received  impaired  his 
earning  capacity. 

In  tlie  course  of  this  trial  api>e]lee  asked  this  question: 
"ITow  iMueh  family  have  yon  liad  to  support'/"  to  which  ap- 
l)ellant  ol)je('le(l;  its  objection  was  overruled;  and  it  excepted, 
lie,  appellee,  being  the  witness,  answered:  "From  ten  to 
twelve.  I  have  had  twelve  children."  lie  was  further  asked  : 
"  llow  nuich  help  did  you  have  from  those  children  in  making 


Feb.  1905.]         St.  Louis  etc.  Ry.  Co.  v.  Adams.  87 

crops?"  He  answered,  "I  haven't  had  a  great  deal  until  this 
year.  I  have  a  boy  sixteen  years  old,  and  this  boy  I  have 
here — they  are  all  the  boys  I  have  big  enough."  The  ques- 
tion and  answer  as  to  size  of  his  family  and  the  number  of  his 
children  were  inadmissible  and  prejudicial.  This  evidence  did 
not  tend  to  show  an  increase  of  his  earning  capacity,  but  of  h*s 
expenses.  At  to  this  evidence,  we  say,  as  the  court  said  of 
similar  evidence  in  Pennsylvania  Co.  v.  Roy,  102  U.  S.  451, 
460,  26  L.  ed.  141:  "The  manifest  object  of  »29  its  introduc- 
tion was  to  inform  the  jury  that  the  plaintiff  had  infant  chil- 
dren dependent  upon  him  for  support,  and,  consequently,  that 
his  injuries  involved  the  comfort  of  his  family.  This  proof,  in 
connection  with  the  impairment  of  his  ability  to  earn  money, 
money,  as  well  calculated  to  arouse  the  sympathies  of  the  jury, 
and  to  enhance  the  damages  beyond  the  amount  which  the 
law  permitted ;  that  is,  beyond  what  was,  under  all  the  circum- 
stances, a  fair  and  just  compensation  to  the  person  suing  for 
the  injuries  received  by  him.  How  far  the  assessment  of 
damages  was  controlled  by  this  evidence  as  to  the  plaintiff's 
family  it  is  impossible  to  determine  with  absolute  certainty; 
but  the  reasonable  presumption  is  that  it  had  some  influence 
upon  the  verdict."  And  we  add,  whatever  may  have  been  the 
object  of  its  introduction,  the  effect  was  the  same,  and  preju- 
dicial :  See.  also,  Kreuziger  v.  Chicago  etc.  Ry.  Co.,  73  Wis. 
158,  40  N.  W.  657,  and  cases  cited. 

As  the  judgment  will  be  reversed,  we  make  no  comment 
upon  the  sufficiency  of  the  evidence.  The  opinion  heretofore 
delivered  in  this  case  is  hereby  withdrawn. 

Reversed  and  remanded  for  a  new  trial. 

ON    MOTION   OP   PLAINTIP^F    TO   BE   ALLOWED    TO   ENTER   A   REMIT- 
TITUR. 

RIDDICK,  J.  We  have  heretofore  decided  that  the  judg- 
ment of  the  circuit  court  in  this  case  should  be  reversed,  and 
a  new  trial  ordered,  on  account  of  error  in  the  admission  of 
evidence  which,  to  quote  from  the  opinion  delivered,  was  "cal- 
culated to  arouse  the  sympathies  of  the  jury,  and  to  enhance 
the  damages  beyond  the  amount  which  the  law  permitted." 
The  court  was  of  the  opinion  that  the  evidence  was  sufficient 
to  warrant  a  verdict  against  the  defendant,  and  that  the  ernT* 
committed  did  not  aft'ect  the  finding  of  the  jury  on  the  ques- 
tion of  whether  the  defendant  was  liable  for  the  injury  suf- 
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fered  by  plaintiff,  but  that  it  probably  enhanced  the  damages 
found  by  the  jur>'. 

The  counsel  for  plaintiff  now  asks  leave  to  be  allowed  to 
enter  a  remittitur  for  such  sum  as  will  relieve  the  judgment 
of  any  excess  in  the  way  of  damages  and  remove  the  effects 
of  the  error  in  the  admission  of  improper  testimony.  The 
first  ^^^  question  presented  is  whether  a  judgment  for  any 
amount  can  be  permitted  to  stand  in  a  case  of  this  kind  where 
there  has  been  improper  evidence  admitted.  The  tendency  of 
the  late  decisions,  says  Mr.  Sutherland  in  his  work  on  Dam- 
ages, "is  in  the  direction  of  un(jualified  support  for  the  prac- 
tice which  allows  the  appellate  and  trial  court,  in  cases  in  which 
excessive  damages  have  been  awarded  and  in  which  the  plain- 
tiff is  entitled  to  substantial  damages,  to  indicate  the  excess 
and  give  him  the  option  to  remit  or  take  judgment  for  the 
residue,  or  to  be  awarded  a  new  trial":  Sutherland  on  Dam- 
ages, 3d  ed.,  sec.  460. 

A  question  of  remittitur  was  considered  by  this  court  in 
a  recent  case,  where  it  was  said  that  the  "theory  upon  wlii;'h 
a  remittitur  is  allowed  is  that  the  appellant  has  no  just  com- 
plaint, save  that  the  damages  are  excessive,  and  that,  inasmiK'h 
as  the  appellate  court  can  say  that  the  given  verdict  is  (^ximn- 
sive,  it  can  designate  an  amount  that  will  not  be,  and  give  the 
successful  party  the  option  to  remit  the  excess  or  submit  to  a 
new  trial."  But  in  that  case  the  court  held  that  the  remit- 
titur could  not  be  allowed,  because  the  error  comi)lained  of 
might,  in  the  opinion  of  the  majority  of  the  judges,  have  af- 
fected the  verdict  on  the  question  of  whether  the  defendant 
was  liable  for  damages  or  not:  St.  Louis  etc.  Ry.  Co.  v.  Waren, 
65  Ark.  619,  48  S.  W.  222. 

The  court  in  that  o]>inion  was  discussing  a  case  in  wliich 
the  damages  were  held  to  be  excessive;  but  a  reinittitui-  may 
be  permitted  not  only  to  cure  the  excess  in  a  verdict  wliich  is 
plainly  excessive,  but  also  to  cure  any  possible  effect  of  evi- 
dence improperly  admitted,  the  effect  of  which  may  have  been 
to  unduly  enhance  the  amount  of  the  danuiges.  For,  to  (piote 
the  language  of  a  late  decision  of  the  supreme  court  of  Wis- 
consin, "there  is  no  good  reason  to  restrict  the  practice  so  as 
to  exclude  any  case,  wliethcr  on  contract  or  sounding  in  tort, 
whore  the  plaintiff'  is  clearly  entitled  to  recover,  and  a  sum 
can  1)0  named  which,  in  all  reasonable  probability,  will  not  ex- 
ceed the  amount  which  a  jury  will  ultiinat(^ly  give  him": 
Baxter  v.  Chicago  etc.  Ry.  Co.,'l04  Wis.  307,  80  N.  W.  644. 
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Where  the  right  to  recover  is  clear,  and  has  been  established 
by  the  verdict  of  a  jury,  and  where  the  errors  committed  in 
the  trial  go  only  to  the  enhancement  of  the  amount  of  the 
verdict,  and  do  not  affect  the  question  of  whether  defendant 
is  liable  or  ^^*  not,  then,  if  the  verdict  be  excessive,  or  if,  on 
account  of  improper  evidence,  or  improper  argument  of  coun- 
sel tending  to  enhance  the  amount  of  damages  allowed,  the 
court  is  not  able  to  say  from  the  evidence  that  the  verdict  is 
not  excessive,  and  that  the  defendant  was  not  prejudiced,  in 
respect  to  the  amount  of  the  damages  assessed,  by  such  im- 
proper evidence  or  argument,  the  court  may,  in  its  discretion, 
name  a  sum  which  is  clearly  not  excessive,  and  as  a  matter 
of  grace  to  the  plaintiff  allow  him  to  accept  judgment  for  that 
amount,  instead  of  a  new  trial :  St.  Louis  etc.  Ry.  Co.  v. 
Waren,  65  Ark.  619,  48  S.  W.  222 ;  Little  Rock  etc.  Ry.  Co.  v. 
Barker,  39  Ark.  491 ;  Baxter  v.  Chicago  etc.  Ry.  Co.,  104  Wis. 
307,  80  N.  W.  644;  McCarthy  v.  Whitcomb,  110  Wis.  113,  85 
N.  W.  707;  Hocks  v.  Sprangers,  113  Wis.  123,  87  N.  W.  1101, 
89  N.  W.  113 ;  Rueping  v.  Chicago  etc.  Ry.  Co.,  116  Wis.  625, 
96  Am.  St.  Rep.  1013,  93  N.  W.  843;  Telegraph  Co.  v. 
Frith,  105  Tenn.  167,  58  S.  W.  118 ;  Trow  v.  Village  of  White 
Bear,  78  Minn.  432,  80  N.  W.  1117;  Wimber  v.  I.  C.  Ry.  Co., 
114  Iowa,  557;  Ribich  v.  Lake  S.  S.  Co.,  123  Mich.  401,  81 
Am.  St.  Rep.  215,  82  N.  W^  279,  48  L.  R.  A.  649;  Belt  v. 
Lawes,  12  Q.  B.  D.  356 ;  2  Sutherland  on  Damages,  3d  ed., 
sec.  460;  13  Cyc.  134. 

In  doing  this  the  court  does  not  invade  the  province  of 
the  juiy,  for  the  court  is  not  undertaking  to  state  the  exact 
amount  of  pecuniary  loss  which  plaintiff  has  suffered,  but  is 
only  naming  an  amount  which,  under  the  evidence,  the  court 
can  see  is  clearly  not  excessive.  As  the  matter  of  permitting  a 
remittitur  to  be  entered,  and  allowing  the  judgment  to  stand 
for  the  remainder,  is  largely  a  matter  of  discretion,  the  court 
will  be  less  inclined  to  grant  this  privilege  where  the  errors  at 
the  trial  have  been  gross,  or  where  improper  conduct  on  the 
part  of  plaintiff  or  his  counsel  has  been  such  as  to  excite  the 
prejudices  of  the  jury;  and  it  will  be  more  incliiied  to  grant  it 
in  cases  where  there  has  been  a  fair  and  impartial  trial,  but 
where,  on  account  of  mere  error  in  the  finding  of  the  jury,  the 
damages  allowed  are  greater  than  the  evidence  justifies.  As 
the  error  pointed  out  in  this  case  was  not  a  very  culpable  one, 
or  one  that  involves  any  reflection  on  plaintiff  or  his  counsel, 
and  as,  in  the  opinion  of  the  majority  of  the  judges,  the  only 
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just  ground  for  objection  to  the  judirment  rendered  is  that, 
on  account  of  the  improper  evidence  admitted,  it  may  be,  and 
prol)ably  is,  larjjer  than  would  other\vi.se  have  been  rendered, 
and  to  that  extent  excessive,  we  are  of  the  opinion  that  it  is 
within  our  discretion  to  permit  a  remittitur  to  be  entered,  and 
to  allow  the  judirment  for  the  remainder  to  stand.  ^^*  But, 
before  naming;  the  amount  that  we  think  should  be  remitted, 
we  will  call  attention  to  the  principles  by  which  it  seems  to  us 
that  the  court  should  be  guided  in  ascertaining  the  amount  to 
be  remitted.  In  the  case  of  Railway  v.  Hall,  53  Ark.  7,  13  S. 
W,  138,  where  the  trial  court  erroneously  instructed  the  jury 
that  they  might  allow  exemplary  damages,  the  learned  judge, 
who  delivered  the  opinion  of  the  court  refusing  to  permit  a 
remittitur,  called  attention  to  the  various  elements  that  went 
to  make  up  the  damages  in  a  case  of  tort  for  personal  injury, 
such  as  loss  of  time,  pain  and  suffering,  etc.,  and  said:  "The 
difficulties  which  beset  a  court  in  determining  the  justness  or 
exccssiveness  of  a  verdict  based  on  these  premises  alone  woiild 
not  be  inconsiderable.  But  superadd  the  element  of  punitive 
damages  erroneously  allowed,  and  the  process  by  which  the 
court  is  to  dissect  the  verdict,  eliminate  the  error,  eliminate 
the  excess  of  compensation,  and  settle  upon  the  exact  sum 
which  plaintiff's  caae  entitled  him  to  have,  'passeth  all  under- 
standing.' " 

Now,  while  we  do  not  wish  to  make  any  criticism  of  the 
decision  in  that  case,  still  it  does  not  seem  to  us  entirely  cor- 
rect to  say,  as  the  judge  there  intimates,  that  the  court,  in 
naming  a  sum  which  the  plaintiff'  may  elect  to  take  if  he  i)re- 
fers  it  to  a  new  trial,  is  aiming  to  state  the  exact  sum  which 
plaiiitill'  is  entitled  to  recover.  In  actions  for  breaches  of  con- 
tracts, and  sometimes  in  other  cases,  it  may  happen  tliat  the 
exact  amount  of  the  excess  in  an  excessive  judj^rncint  can  be 
ascertained  from  the  evidence,  and  in  these  cases  the  court 
will  determine  the  exact  amount  due,  and  will  penult  the 
judgment  to  stand  for  that  amount,  whatever  it  may  t)e,  if 
plaintiff  will  remit  the  excess.  But  in  actions  to  recover  for 
damages  for  personal  injuries,  where  the  amount  of  the  dam- 
ages is  not  susceptible  of  being  ascertained  exactly,  it  would 
be  well-nigh  impossible  for  the  court  to  name  exactly  the 
amount  which  plairitilf  is  entitled  to  recover.  To  undertake  to 
do  so  would  be  to  assume  the  functions  of  a  jury,  and  the  result 
might  be  very  unjust  to  the  deCendant,  who  would  he  bound 
by  the  result,  while  the  plaintiff  could  accept  or  reject  the 
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amouut  named  as  it  suited  him  to  do,  for  a  court  has  no  right 
to  reduce  a  verdict  of  a  jury  and  render  judgment  for  the 
reduced  amount  unless  the  prevailing  party  consent  to  the 
reduction:  Kennon  v.  Gilmer,  131  U.  S.  22,  9  Sup.  Ct.  Rep. 
696,  33  L.  ed.  110 ;  18  Encyclopedia  of  Pleading  and  Practice, 
123. 

'^^^  Looking  at  the  matter  from  that  standpoint,  some  courts 
hold  that  it  is  an  invasion  of  the  constitutional  rights  of  the 
defendant  to  permit  a  remittitur  and  affirm  the  judgment  for 
the  remainder  in  actions  for  torts;  and  if  the  purpose  of  the 
courts  were  to  settle  the  exact  rights  of  the  parties  under  the 
evidence,  it  would  be  difficult  to  dispute  the  correctness  of 
such  decisions.  But  the  court  in  such  cases  does  not  undertake 
to  state  the  exact  sum  that  plaintiff  is  entitled  to  recover,  and 
makes  no  pretense  of  doing  so.  What  the  court  undertakes 
to  do  is  simply  to  name  an  amount  so  low  that  there  can  be 
no  reasonable  ground  to  believe  that  a  jury  of  average  judg- 
hient,  after  considering  the  evidence,  would,  when  properly  in- 
structed as  to  the  law,  allow  plaintiff  a  less  sum  than  that 
named,  and  which  amount  the  court  can  clearly  see  is  not  ex- 
cessive: Rueping  v.  Chicago  etc.  Ry.  Co.,  116  Wis.  625,  96 
Am.  St.  Rep.  1013,  93  N.  W.  843. 

The  court  must  be  certain  not  to  put  the  amount  too  high; 
for,  as  before  stated,  the  defendant  has  no  option  in  the  mat- 
ter, and  must  submit  to  the  judgment  allowed  by  the  court, 
while  the  plaintiff  has  the  right  to  reject  the  offer  if  he  chooses 
to  do  so.  There  is,  then,  little  danger  in  putting  the  amount 
low,  and  the  court  should  always  go  down  to  a  sum  which  it 
can  feel  certain  that  the  defendant  should  pay,  and  which  un- 
der the  evidence  the  plaintiff  is  clearly  entitled  to  recover.  If 
it  should  be  less  than  the  plaintiff  is  entitled  to  under  the  evi- 
dence, the  defendant  is  not  injured;  for,  if  the  plaintiff  ac- 
cepts it,  defendant  then  gets  oft'  with  less  than  he  was  liable 
to  pay.  On  the  other  hand,  as  plaintiff'  is  not  compelled  to  ac- 
cept the  amount  otrered,  he  has  no  ground  for  complaint  that 
the  court,  instead  of  reversing  the  case  outright  on  account  of 
an  error  for  which  he  is  partly  to  blame,  and  forcing  him  to 
undergo  a  new  trial,  gives  him  the  privilege  of  taking  tlie  sum 
named,  and  by  doing  so  of  getting  some  substantial  compensa- 
tion without  the  trouble  and  expense  of  further  litigation. 

The  amount  recovered  in  this  case  was  two  thousand  dollars. 
The  error  in  admitting  evidence  in  reference  to  the  size  of  the 
plaintiff' 's  family,   which  consisted  of   eleven   children,   was. 
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as  we  stated  in  the  opinion,  calculated  to  arouse  the  sym- 
pathies of  the  jury,  and  to  enhance  the  amount  of  the  verdict 
to  some  extent,  though  we  do  not  think  that  it  had  any  great 
effect  on  the  verdict.  But,  ^'^^  as  this  improper  evidence  was 
brought  before  the  jury  by  plaintiff  over  the  objection  of 
counsel  for  defendant,  if  the  judgment  is  affirmed,  it  must  be 
after  such  a  substantial  reduction  as  will  clearly  eliminate  the 
effect  of  this  evidence.  Bearing  this  in  mind  and  guided  by 
the  rules  above  announced,  a  majority  of  us  are  of  the  opinion 
that  a  remittitur  of  seven  hundred  and  fifty  dollars  will  cure 
any  possible  prejudice  caased  by  the  admission  of  the  evi- 
dence referred  to.  In  naming  twelve  hundred  and  fifty 
dollars  as  the  amount  for  which  plaintiff  may  have  judg- 
ment, we  do  not  undertake  to  say  that  it  represents  the  ex- 
act amount  or  all  the  damages  to  which  plaintiff  is  entitled. 
We  name  it  as  the  sum  for  which,  under  the  circum.stances,  we 
are  willing  that  a  judgment  should  stand,  for  the  reason  that 
we  are  fully  convinced  that  such  sum  is  not  excessive,  and  that 
defendant  will  be  in  no  respect  prejudiced  by  a  judgment  for 
that  amount.  If  plaintiff  shall  within  one  week  enter  a  re- 
mittitur of  the  sum  named,  to  take  effect  as  of  the  date  of  the 
original  judgment,  the  judgment  may  stand  as  to  the  balance; 
otherwise,  the  case  will  be  remanded  for  a  new  trial. 

Wood,  J.,  concurs. 

McCULLOCII,  J.,  Concurring.  I  agree  that  it  was  im- 
proper to  permit  appellee  to  testify  concerning  the  number 
and  ages  of  his  children,  but  in  the  nature  of  the  case  it  was 
only  calculated  to  create  in  the  minds  of  the  jury  a  sympathy 
so  as  to  cause  them  to  augment  the  amount  of  the  verdict  for 
damages.  The  testimony  in  the  record  is  abundant,  in  my 
o[)inion,  to  support  the  verdict,  and  we  cannot  say  that  the 
amount  of  damages  allowed  by  the  jury  is  excessive;  therefore 
no  prejudice  resulted  to  appellant  from  the  introduction  of 
llie  improper  testimony,  and  I  think  the  judgment  should  be 
affirmed.  But  inasmuch  as  a  majority  of  the  court  are  against 
an  affirmance  of  the  case,  and  as  my  concurrence  in  a  deci- 
sion affirming  the  judgment  only  upon  the  entry  of  a  remit- 
tance of  seven  hundred  and  'ifty  dollars  by  apj)ellee  will  con- 
stitute a  majority  of  the  court,  favoring  that  decision,  I  con- 
cur for  that  reason. 

HILL,  C.  J.,  I)is.senting.  The  motion  to  be  permitted  to 
enter  a  remittitur  and  take  an  affirmance  for  an  amount  which 
the  court  will  not  regard  as  excessive  has  called  for  a  careful 
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investigation  of  the  evidence  touching  the  extent  of  the  in- 
juries ^^^  to  Mr.  Adams.  I  have  come  to  the  conclusion  that 
the  court  erred  in  reversing  the  case,  and  think  that  it  should 
be  affirmed,  notwithstanding  the  erroneous  testimony,  because 
that  testimony  has  not  been  prejudicial.  I  favor  rectifying 
the  error  by  affirming  the  case,  but  I  am  not  willing  to  cause 
a  remittitur  to  be  entered  and  affirm  for  a  reduced  amount; 
and,  differing  with  my  associates  on  this  question,  I  shall 
briefly  state  my  reasons  therefor.  If  the  testimony  of  Mr. 
Adams  and  his  witnesses  is  true,  the  verdict  is  not  excessive, 
but  moderate.  This  testimony  comes  accredited  by  the  jury, 
and,  if  we  accept  it,  there  is  no  excessive  award.  In  the  case 
of  Pennsylvania  Ry.  Co.  v.  Roy,  102  U.  S.  451,  26  L.  ed.  141, 
which  we  followed,  evidence  just  like  the  objectionable  evi- 
dence in  this  case  was  held  to  be  inadmissible  because  its 
tendency  was  to  arouse  the  sympathy  of  the  jury,  thereby 
tending  to  enhance  the  award  of  damages.  If  the  award  is  not 
excessive,  then  the  error  has  failed  to  enhance  the  damages, 
and  has  worked  no  prejudice.  A  remittitur  is  only  allowed 
when  the  damages  are  excessive,  and  that  excess  can  be  cured 
by  extracting  an  amount  which  will  leave  the  verdict  respon- 
sive to  the  evidence.  It  is  impossible  in  this  case  to  say  that 
the  jury  gave  any  given  sum  for  his  pain  and  suffering,  loss 
of  health  and  loss  from  his  business,  and  then  gave  an  added 
sum  because  he  had  eleven  children  dependent  on  him  for  sup- 
port. Although  the  appellee  prefers  a  reduced  judgment  to 
the  hazard  of  another  trial,  I  am  not  willing  to  establish  a 
precedent  which  requires  this  court  to  delve  into  so  uncertain  a 
realm  of  conjecture.  I  can  see  no  halfway  ground  in  such  case. 
Either  the  error  aroused  the  sympathy  of  the  jury  and  caused 
it  to  render  a  larger  verdict  than  it  otherwise  would  have 
done,  or  the  verdict  is  responsive  to  the  legal  evidence  alone. 
There  is  not  a  certain  and  definite  sum  traceable  into  the  ver- 
dict which  may  be  extracted  and  leave  a  legal  verdict,  but  it 
is  one  of  those  intangible  effects  which  cannot  be  weighed  in 
coin.  Therefore  I  think  the  case  should  either  be  affirmed,  or 
sent  back  to  another  jury  to  assess  the  damages  free  of  this 
erroneous  evidence. 

Battle,  J.,  dissents,  on  the  ground  that  the  evidence  fails 
to  show  that  the  plaintiff  was  entitled  to  recover. 


When  Damages  Appear  to  he  Excessive,  a  court  may  either  grant  a 
new  trial  or  give  the  plaintiff  the  option  to  remit  the  excess  or 
a   portion    thereof    and    order    the    verdict   to    stand    for    the    residue: 
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Poyle  V.  Dixon,  97  Mass.  208,  93  Am.  Dec.  80.  For  recent  cases 
where  this  doctrine  has  been  applied  by  appellate  courts,  see  Ribich 
V.  Lake  Superior  Smelting  Co.,  123  Mich.  401,  81  Am.  St.  Rep.  215; 
Kueping  v.  Chicago  etc.  Ry.  Co.,  116  Wis.  625,  96  Am.  St.  Rep. 
1013. 

The  Admissibility  of  Evidence  of  the  Number  and  Ages  of  the  mem- 
bers of  the  plaintiff's  family  in  actions  for  personal  injuries  is  dis- 
cussed in  Youngblood  v.  South  Carolina  etc.  R.  R.  Co.,  60  S.  C,  9,  85 
Am.   St.  Bep.  824,  and  monographic  note  thereto. 


WALLACE  V.  SWEPSTON. 

[74  Ark.  520,  86  S.  W.  398.] 

LIMITATION  OF  ACTIONS  on  Guardians'  Bonds. — A  cause 
of  action  against  a  surety  on  the  bond  of  a  guardian  does  not  ac- 
crue, nor  does  the  statute  of  limitations  commence  to  run,  until  the 
amount  of  the  liability  is  established  by  the  order  of  the  probate 
court  and  an  order  is  made  by  that  court  directing  the  amount  to 
be    paid    over.      (p.    97.) 

LIMITATION  OF  ACTIONS  on  Guardians'  Bonds.—WTiere  the 
Guardianship  Relation  is  Closed  by  the  death  of  the  guardian,  or 
the  revocation  of  his  letters,  or  by  the  coming  of  age  of  his  vvard, 
and  the  probate  court  adjusts  the  accounts  and  establishes  the 
amount  due  from  the  guardian,  a  cause  of  action  accrues  at  once 
witliout  any  further  order  of  court,  though  there  is  no  one  capable 
of  suing.  If  there  is  then  no  one  who  can  lawfully  rcciivf  the 
amount  or  sue  for  its  recovery,  the  cause  of  action  is  postponed,  and 
limitations  does  not  begin  to  run  until  there  is  some  one  capable  of 
suing,      (p.  97.) 

GUARDIANSHIP,  Void  Order  Setting  Aside  Revocation  of 
Letters  of. — If  an  order  of  court  revokes  the  letters  of  a  guardian, 
it  teriuiiiatos  the  guardianship,  and  an  order  made  at  a  succeeding 
term  attempting  to  reinstate  him  is  ineflfectual  so  far  as  the  sureties 
on   his  bond   are   concerned,      (p.  9S.) 

GUARDIAN'S  BOND,  Limitation  of  Actions  upon  Where  His 
Ward  Remains  a  Minor. — W  here  a  cause  of  action  accrues  on  a  guard 
ian's  bond  in  favor  of  a  minor  by  tlie  settlement  of  accounts,  an<l 
no  other  guardian  is  appointed  to  receive  the  amount  due  the  ward, 
the  statute  of  limitations  does  not  begin  to  run  against  such  ward 
until  he   reaches   his  full   age.      (p.  98.) 

LIMITATION  OF  ACTIONS  on  Guardian's  Bond  and  Agaiu.st 
Surety  not  Sued. —  WIktc  the  statute  of  limitations  commences  to  run 
in  I'avor  of  a  guardian  and  liis  sureties,  its  operation  is  not  suspended, 
as  to  a  surety  not  sued,  by  the  commencement  of  an  action  against 
the    gu:ir<li:in    and    another    surety,      (p.    98.) 

PROBATE  COURT,  Jurisdiction  of,  When  not  Destroyed  by 
Suit  in  Chancery. — The  assumption  by  a  court  of  equity  of  juri.'ulic- 
tion  in  a  suit  to  correct  a  fraud  and  mistake  in  an  account  of  ad- 
ministrators and  guardians  <l()('s  not  lift  the  estate  out  of  the  pro 
hate  court,  where  it  is  still  open  and  where  the  exclusive  jnrisdic 
tion  of  administering  it  is  lodged  by  the  constitution.  The  estate 
remains  open  in  the  probate  court  for  all  purposes,  sid)ject  only  to 
the  jurisdiction  of  th<'  court  of  etpiity  to  purge  the  account  of  fraud 
find    mistake,      (pp.    9S,   ;)!l.) 
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LACHES  in  Proceeding  Against  a  Surety  and  His  Heirs. — A 

delay  of  twenty-four  years  and  nearly  ten  years  after  the  death 
of  a  suTety  and  after  the  closing  of  the  estate  in  bringing  suit  by  a 
creditor  against  the  heirs  of  such  surety,  who  have  received  their 
ancestor's  estate,  for  the  satisfaction  of  their  claims  against  him 
as  such  surety,  is  fatal  on  the  ground  of  laches,  though  the  suit  has 
been  brought  within  the  period  of  limitations  against  the  principal 
and  another  surety,     (pp.  99,  100.) 

W.  M.  Randolph,  George  Randolph  and  Wassell  Randolph, 
for  the  appellants. 

L.  P.  Berry,  A.  B.  Shafer  and  N.  W.  Norton,  for  the  ap- 
pellee. 

^^^  MeCULLOCH,  J.  Appellants  are  the  surviving  chil- 
dren and  heirs  at  law  of  Robert  C.  Wallace,  deceased,  from 
whom  they  inherit  lands,  and  who  was  one  of  the  sureties  on 
the  bond  of  John  W.  Guerrant,  as  guardian  of  the  person  and 
estate  of  appellee  when  she  was  a  minor.  This  is  a  suit 
brought  by  appellee  in  the  chancery  court  to  recover  from  the 
estate  of  said  deceased  surety,  Robert  C.  Wallace,  on  the  bond 
of  said  guardian,  and  to  enforce  against  the  lands  inherited 
by  appellants  from  said  Wallace  one-half  of  the  amount  due 
appellee  from  the  said  guardian,  as  fixed  by  a  ®^^  former  de- 
cree of  the  chancery  court  of  Crittenden  county,  surcharging 
his  accounts  in  the  probate  court. 

From  a  decree  in  favor  of  the  plaintiff  granting  the  relief 
prayed  for  the  defendants  appealed  to  this  court.  The  facts 
alleged  in  the  pleadings  and  shown  by  the  proof  are  practi- 
cally undisputed,  and  are  as  follows: 

On  October  30,  1870,  John  W.  Guerrant  was  appointed 
guardian  of  the  person  and  estate  of  appellee,  who  was  then  an 
infant  and  owned  a  considerable  estate,  and  gave  bond  as  such 
guardian  in  the  sum  of  ten  thousand  dollars  with  Robert  C. 
C.  Wallace  and  J.  R.  Jenkins  as  sureties.  Robert  C.  Wallace 
died  April  2,  1875,  while  the  guardianship  of  appellee  was 
still  pending  and  administration  was  immediately  commenced 
upon  his  estate.  He  left  a  large  estate,  both  real  and  personal, 
including  these  lands,  which  descended  to  his  children,  the  ap- 
pellants and  two  others  who  died  subsequently,  and  the  ad- 
ministration upon  his  estate  continued,  through  the  adminis- 
trator originally  apt)ointed  and  an  administrator  de  bonis  non 
appointed  later,  until  April  23,  1890,  when  it  was  finally 
closed. 

On  October  9,  1876,  the  probate  court  made  an  order  revok- 
ing the  letters  of  guardianship  issued  to  Guerrant  because  of 
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his  failure  to  file  his  general  settlement  accounts;  and  at  the 
next  term  of  January  8,  1877,  said  court  made  and  entered 
an  order  purporting  to  annul  the  former  order,  and  attempt- 
ing to  reinstate  the  letters  of  guardianship  revoked  by  the 
former.  On  the  same  day  the  guardian  filed  his  settlement  ac- 
count showing  a  balance  in  his  hands  of  five  thousand  one 
hundred  and  sixty  dollars  and  five  cents  as  of  Deceml)er  24, 
1875,  which  account  was  by  the  probate  court  at  the  October 
term,  1877,  duly  confirmed,  and  thereafter  the  guardian- 
ship was  treated  by  the  court  and  guardian  as  still  pending, 
and  the  said  letters  as  still  in  force. 

On  July  10,  1883,  after  the  attainment  by  appellee  of  her 
age  of  majority,  said  guardian  filed  in  the  probate  court  his 
final  .settlement,  and  on  October  10,  1883,  the  probate  court 
made  an  order,  after  disallowing  some  of  the  items  and  vouch- 
ers therein,  confirming  said  account,  and  finding  a  balance  of 
twelve  hundred  and  ninety-two  dollars  and  sixty-three  cents 
in  hands  of  said  guardian  due  his  ward,  and  directing  him  to 
pay  the  same  over  to  his  ward,  the  appellee. 

^^23  On  August  29,  1883,  appellee  and  her  husband  com- 
menced in  the  circuit  court  of  Crittenden  county  in  chancery 
a  suit  against  the  guardian  and  J.  R.  Jenkins,  one  of  said 
sureties  on  his  bond  (omitting  therefrom  the  heirs  and  admin- 
istrator of  Wallace,  the  other  surety),  alleging  fraud  com- 
mitted by  said  guardian  in  his  various  settlement  accounts, 
and  praying  that  the  accounts  be  surcharged  and  corrected, 
and  decree  entered  against  the  guardian  and  said  surety  for 
the  proper  amount  due.  The  guardian,  Guerrant,  and  said 
surety,  Jenkins,  both  died  while  the  suit  was  pending  and  be- 
fore final  decree,  and  the  cause  was  revived  against  their  re- 
spective administrators;  and  on  ]\Tay  2,  1895,  after  reference 
to  a  master  to  state  the  accounts  and  the  filing  of  his  report, 
a  final  decree  was  entered,  in  accordance  with  the  prayer  of 
the  complaint,  in  favor  of  the  plaintiff  against  the  estate  of 
Guerrant  in  the  sum  of  fifteen  thousand  five  hundred  and 
eighty-one  dollars  and  thirty-one  cents,  of  which  the  sum  of 
six  thousand  one  hundred  and  twenty  dollars  and  ninety-nine 
cents  was  also  decreed  against  the  estate  of  the  surety,  Jen- 
kins. 

An  appeal  to  this  court  from  that  decree  was  prosecuted 
by  the  administrator  of  Jenkins,  and  this  court  decided  that 
the  guardianship  ended  with  the  order  of  the  probate  court 
October  14,  1876,  revoking  the  letters;  that  the  order  reinstat- 
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ing  the  same  at  the  next  term  was  void  as  to  the  sureties  on 
the  bond,  and  that  the  liabilities  must  be  fixed  according  to 
the  amount  due  by  the  guardian  at  that  time.  This  court 
modified  the  decree  of  the  chancellor  against  the  surety,  and 
reduced  the  amount  found  to  be  due  to  the  sum  of  five  thou- 
sand one  hundred  and  sixty  dollars  and  five  cents,  the  amount 
shown  by  said  guardian  to  be  due  his  ward  by  his  settlement 
account  filed  1877,  without  interest:  See  Haden  v.  Swepston, 
64  Ark.  477,  43  S.  W.  393. 

Subsequently  appellee  received  from  the  estate  of  Guer- 
rant  the  sum  of  two  thousand  one  hundred  and  fifty-seven 
dollars  and  forty  cents  on  January  23,  1899,  and  two  thousand 
five  hundred  dollars  from  the  widow  of  Jenkins  on  August  16, 
1899,  in  compromise  of  all  liability  of  said  estate  of  Jenkins. 

The  present  suit  was  commenced  on  August  19,  1899,  and 
the  final  decree  appealed  from  is  for  one-half  of  amount  (five 
thousand  one  hundred  and  sixty  dollars  and  five  cents)  of  the 
former  decree  rendered  against  the  estate  of  the  guardian  and 
other  surety. 

®-^  Appellants,  among  other  defenses  tendered  by  their  an- 
swer, pleaded  the  statute  of  limitations. 

It  has  been  held  in  many  decisions  of  this  court  that  the 
cause  of  action  against  the  surety  on  a  guardian's  bond  does 
not  accrue  until  the  amount  of  the  liability  is  established  by 
an  order  of  the  probate  court,  and  an  order  is  made  by  said 
court  directing  the  amount  to  be  paid  over;  and  that  the  stat- 
ute of  limitations  does  not  commence  to  run  against  an  action 
on  the  bond  until  that  time:  Padgett  v.  Norman,  44  Ark.  490; 
Vance  v.  Beattie,  35  Ark.  93 ;  Connelly  v.  Weatherly,  33  Ark. 
658 :  Norton  v.  Miller,  25  Ark.  lOS. 

This  doctrine  is  limited,  however,  so  far  as  the  prerequisite 
of  an  order  to  pay  over  is  concerned,  to  settlements  which  are 
not  final,  and  where  the  guarditmship  is  still  left  continuing. 
Where  the  guardianship  relation  is  closed  and  ended  by  the 
death  of  the  guardian,  or  the  revocation  of  his  letters,  or  by 
the  coming  of  age  of  the  ward,  and  the  probate  court  adjusts 
the  accounts,  and  establishes  the  amount  due  from  the  guard- 
ian, the  cause  of  action  accrues  at  once,  if  there  be  some  per- 
son capable  of  suing:  Smith  v.  Smithson,  48  Ark.  201,  3  S. 
W.  49.  If  there  be,  then,  no  one  who  can  lawfully  receive  the 
amount,  or  siie  for  its  recovery,  the  cause  of  action  is  post- 
poned, and  limitation  does  not  begin  to  run  until  there  is  some 
one  cap;il)le  of  suing:  ITanf  v.  Wittington,  42  Ark.  491. 
Am.    St.    Kcp.,    Vol.    109—7 
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The  order  of  the  probate  court  rendered  on  October  14, 
1876,  revoking  the  letters  of  the  guardian,  John  W.  Guerrant, 
terminated  the  guardianship.  The  order  made  at  the  next  suc- 
ceeding term  of  the  court,  attempting  to  reinstate  him  as 
guardian,  was  ineffectual  for  the  purpose,  as  far  as  the  sure- 
ties on  his  bond  are  concerned:  Iladen  v.  Swepston,  64  Ark. 
477,  43  S.  W.  393. 

''^**  The  guardian  then  filed  his  settlement  account,  and  the 
court  subsequently  examined  and  confirmed  it,  thus  esta])lish- 
ing  the  amount  due  from  the  guardian  to  his  ward,  and  the 
right  of  action  to  recover  the  amount  accrued  at  that  time. 
But  appellee  was  then  a  minor,  incapable  of  asserting  her 
rights,  and  no  other  guardian  was  appointed  to  receive  the 
money  for  her.  Therefore  she  was  not  barred  of  her  action 
before  she  came  of  full  age.  The  bond  being  a  sealed  instru- 
ment, under  the  statute  then  in  force  the  period  of  limitation 
was  ten  years  from  the  accrual  of  the  right  thereon  ( Mans- 
field's  Digest,  sec.  4484)  ;  and,  under  Mansfield's  Digest,  se:*- 
tion  4489,  which  was  then  in  force,  prescribing  the  period  of 
limitations  as  against  persons  under  disability,  the  action 
could  have  been  brought  within  the  above-named  period  after 
the  removal  of  disability;  i.  e.,  the  coming  of  age  of  the  ward. 

Appellee  attained  her  age  of  majority  June  9,  1882,  more 
than  seventeen  years  before  she  commenced  this  suit.  If  it 
were  held  that  the  statute  of  limitations  was  not  put  in  motion 
by  the  order  of  the  probate  court  in  1877,  establishing  the 
amount  due  from  the  guardian,  there  is  another  j^oint,  more 
than  ten  years  before  the  commencement  of  this  suit,  from 
v.hich  it  would  have  begun  to  run.  The  guardian,  luiving  con- 
tinued to  act  as  such,  notwithstanding  his  removal  by  the 
court,  filed  his  final  settlement  account  on  July  10,  1883,  and 
the  same  was  confirmed  at  the  next  term  of  the  probate  court, 
and  an  order  was  nuide  on  him  to  pay  over  the  amount  found 
to  be  in  his  hands  to  appellee.  This  would  also  have  formed 
a  i)oint  from  which  the  statute  would  begin  to  run,  even  if  it 
had  not  then  been  in  motion.  The  statute  having  once  bccMi 
.set  in  motion,  its  operation  was  not  arrested,  as  to  the  estate 
and  heirs  of  the  deceased  surety,  Robert  C.  Wallace,  by  the 
commencement  and  pendency  of  the  action  against  (xueri-ant, 
the  guardian,  and  Jenkins,  the  other  surety,  to  surcharge  and 
falsify  the  accounts  of  tlie  ^uai-tlian. 

The  assum[)tion  of  jurisdiction  by  a  court  of  e(|uity  in  a 
suit  to  correct  fraud  and  mistakes  in  the  accounts  of  adminis- 
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trators  and  guardians  does  not  lift  the  estates  out  of  the  pro- 
bate court  where  they  are  still  pending,  and  where  the  exclu- 
sive jurisdiction  to  administer  is  lodged  by  the  constitution. 
The  estates  are  still  ^^"^  pending  in  the  probate  court  for  all 
purposes,  subject  only  to  the  jurisdiction  of  the  court  of 
equity  to  purge  the  accounts  of  fraud  and  mistakes :  Hankins 
V.  Layne,  48  Ark.  544,  3  S.  W.  821. 

The  orders  of  the  probate  court  establishing  the  amount 
due  from  the  guardian  and  the  order  rendered  in  October, 
1883,  directing  him  to  pay  over  the  funds,  remained  in  full 
force,  notwithstanding  the  suit  against  the  guardian,  and,  as 
to  all  persons  not  made  parties  to  that  suit,  the  statute  of 
limitations  upon  the  cause  of  action  matured  by  those  orders 
of  the  probate  court  continued  to  run.  It  has  been  held  by 
this  court  that  the  pendency  of  another  suit,  even  between  the 
same  parties,  does  not  prevent  the  statute  bar  from  attaching 
as  to  a  new  action  where  the  plaintiff  has  not  suffered  non- 
suit or  arrest  of  judgment  in  accordance  with  the  terms  of 
the  statute :  Hill  v.  Pipkins,  72  Ark.  549,  81  S.  W.  1216.  It 
is  the  opinion  of  this  court,  therefore,  that  appellee's  cause 
of  action  is  barred  by  the  statute  of  limitation. 

It  is  established  by  the  decisions  of  this  court  that  **a  cred- 
itor can  proceed  in  equity  against  the  heirs  who  have  received 
the  ancestor's  estate  for  satisfaction  of  his  claim  which  has 
accrued  after  the  lapse  of  the  time  limited  for  authenticating 
it  against  the  administrator,  or  after  the  close  of  his  admin- 
istration": Hall  V.  Brewer,  40  Ark.  433;  Hendricks  v.  Keesee, 
32  Ark.  714;  Byrd's  Admr.  v.  Belding's  Heirs,  18  Ark.  118; 
Bennett  v.  Dawson,  15  Ark.  412.  But  suits  of  that  kind 
are  not  to  be  encouraged  when  not  brought  in  apt  time. 
According  to  the  plainest  principles  of  equity,  the  appellee,  in 
addition  to  the  bar  of  the  statute  of  limitation,  is  barred  of 
recovery  against  appellants  on  account  of  her  laches  in  not 
commencing  her  suit  at  an  earlier  date.  A  recital  of  the  facts 
of  this  case  demonstrates,  without  argument,  the  justice  of 
that  doctrine.  When  the  suit  was  commenced,  the  surety 
whose  estate  is  sought  to  be  subjected  to  the  payment  of  the 
amount  due  from  the  guardian  had  been  dead  twenty-four 
years,  and  administration,  whereby  a  valuable  estate  was 
wound  up,  had  been  closed  for  nearly  ten  years ;  some  of  his 
heirs  had  parted  with  their  inheritance,  and  two  of  them  had 
died;  the  principal  in  tbe  bond,  the  guardian,  had  been  dead 
for  some  years.     It  is  no  excuse  to  say  that  a  suit  had  been 
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brought  within  tlie  period  of  limitation  against  the  guardian 
and  anotlier  surety  on  his  bond,  without  proceeding  against 
the  appellants  or  impleading  them  in  ®^**  any  suit.  At  the 
end  of  that  litigation  appellee  was  adjudged  the  right  to  re- 
cover no  more,  as  against  the  sureties,  than  the  probate  court 
had  held  to  be  due  twenty  years  before.  After  this  long  laj)se 
of  time  and  the  changes  in  the  status  of  the  parties,  it  seems 
to  us  to  be  inequitable  to  permit  appellee  to  disturb  the  heirs 
of  the  deceased  surety  on  her  guardian's  bond  by  subjecting 
tlie  propert}'  inherited  by  them  to  the  payment  of  a  liability 
established  .so  long  ago. 

We  think,  therefore,  that  the  learned  chancellor  erred  in 
not  dismissing  the  complaint  for  want  of  equity,  and  the  cause 
is  revcr.^od  and  remanded  with  directions  to  enter  such  a  de- 
cree. 


lielief  in  Equity  from  the  orders  and  decrees  of  probate  and  other 
courts  having  exclusive  jurisdiction  over  the  estates  of  decedents 
and  of  minors  and  other  incompetent  persons,  is  discussed  in  the 
inonograi)hic  note  to   Froebrich   v.   liaue,  106   Am.   St.    Kep.   (539-1547. 

If  a  Statute  of  Limitations  provides  that  actions  upon  a  guardian's 
bond  must  be  commenced  within  three  years  after  a  removal  or  dis- 
charge, unless  at  the  time  of  the  discharge  the  person  entitled  to 
sue  is  under  legal  disability,  the  fact  that  no  action  can  be  main- 
taiiud  until  the  filing  of  the  final  rejxjrt  of  the  guardian  and  its 
confirmation  by  tlie  court  does  not  prevent  the  running  of  the 
statute:   Berkin  v.  Marsh,  18  Mont.   152,  50  Am.   St.   Kep.   505. 


FLETCHER  V.  EAGLE. 

[74  Ark.  5^5,  Sii  S.    W.  810. J 

CORPORATIONS,  Directors  of,  Liability  of  for  Committing 
Managciucut  to  Its  Presiuciit. — The  tlirectors  of  a  corporatiuii  are 
not  e.NHisid  from  liability  resulting  from  tlieir  comiiiitt  iijg  the  maii- 
ageineiit  of  the  corpijr.ition  to  its  president  on  the  ground  that  they 
1j(  lieved  him  to  be  honest,  faithful,  and  competent,  and  ha<l  reason 
for  such  belief,  and  no  reasonable  ground  to  believe  th:it  \\v  was 
niisap|)r()prialing  funds  to  his  own  use  or  to  the  loss  and  detriment 
of   the   stockholders,      (p.    102.) 

JURY  TRIAL. — The  Rule  that  all  Instructions  mu.st  be  Con- 
strued Togelh:,r  does  not  cxiend  to  iuslruclious  inhcrunlly  erroneous 
and    misleading,      (p.   10;5.) 

George  Sibly,  for  the  ap[)ollant. 
Joe  1\  Robinson,  for  the  uppollee. 
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^^^  HILL,  C.  J.  This  Avas  an  action  brought,  by  order  of 
court,  by  creditors  in  the  name  of  the  receiver  of  the  Bank 
of  Lonoke,  against  directors  of  that  bank,  charging  that  they 
had  become  liable,  under  section  863  of  Kirby's  Digest,  for 
intentionally  neglecting  and  refusing  to  comply  with  their 
duties  as  directors.  The  complaint  sets  forth  with  particular- 
ity the  alleged  neglectful  conduct  of  the  directors.  Issue  was 
taken  on  all  material  matters,  and  the  case  went  to  the  jury, 
who  found  in  favor  of  the  directors. 

^^*^  ^Nluch  evidence  was  adduced  not  necessary  to  review 
here,  as  the  court  is  of  the  opinion  that  there  is  sufficient  to 
sustain  a  verdict  for  either  side  acquired  under  proper  in- 
structions. IMany  questions  have  been  presented,  and  all  of 
them  considered,  but  no  error  is  discovered  which  is  preju- 
dicial and  reversible  except  for  the  giving  of  the  sixth  and 
seventh  instructions  on  behalf  of  the  defendants,  and  there- 
fore a  discussion  of  all  other  questions  is  pretermitted. 

The  instructions  in  questions  are  as  follows: 

"6.  The  court  instructs  the  jury  that  if  they  find  from  the 
testimon}'  in  the  case  that  the  directors  believed  C.  W.  Eng- 
land, president  of  the  bank,  to  be  honest  and  faithful  in  the 
discharge  of  his  duties,  and  believed  him  to  be  a  competent 
and  reliable  business  man,  capable  of  discharging  his  duties  as 
president  of  the  bank,  and  had  reason  for  such  belief,  and 
under  such  circumstances  committed  the  management  of  the 
bank  to  him,  and  had  no  reasonable  grounds  to  believe  liiat  he 
was  misappropriating  the  funds  of  the  bank  to  his  own  use, 
or  to  the  loss  and  detriment  of  the  stockholders,  then  they 
would  not  be  bound  by  the  conduct  of  such  president,  al- 
though he  may  h[ive  fraudulently  and  negligently  S(iuandered 
the  assets  of  the  bank. 

"7.  Ihe  court  instructs  the  jury  that  if  they  find  from 
the  evidence  in  the  case  that  C.  W.  England  was  believed 
to  be  by  the  directors  an  honest  and  faithful  officer,  capable 
of  conducting  the  affairs  of  the  bank,  and  that  by  mismanage- 
ment or  unwise  inve>^tnient  or  speculation  he  squandered  or 
dissipated  the  assets  of  the  bank,  then  the  plaintiif  cannot 
recover  of  the  directors  on  that  ground." 

5.S7  rpj^g  batik  had  been  wrecked  by  C.  W.  England,  whose 
ventures  went  down  in  the  financial  disasters  of  189:3.  Prior 
to  the  failure  of  the  bank,  the  evidence  shows  that  he  was  a 
n.an  of  the  highest  standing  in  every  way,  and  regarded  as  a 
very  capable  bushiess  man.     Whether  the  failure  was  due  to 
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dishonesty  or  unwise  investment  and  speculation,  naturally 
there  are  two  opinions,  and  these  variant  phases  are  repre- 
sented in  the  two  instructions  quoted.  The  vice  running 
through  each  is  that  any  circumstances  justify  directors  in  ab- 
dicating their  official  functions. 

The  circumstances  mentioned  in  the  sixth  instruction,  and 
they  are  sustained  by  the  evidence,  fully  authorized  the  direc- 
tors ^**^  to  have  implicit  confidence  in  England,  and  justified 
their  selection  of  him  as  president;  but  no  circumstances  jus- 
tify directors  in  committing  the  management  of  the  bank  to 
the  president,  further  than  the  duties  of  that  office  require. 
No  matter  how  honest  and  capable  the  president  is,  the  direc- 
tors have  their  duties  to  perform,  and  cannot  fail  to  perform 
them  because  their  confidence  in  the  president  renders  them 
unnecessary  in  their  opinion.  It  was  their  duty  as  directors 
to  perform  the  functions  required  of  them  by  statute,  common 
usage  and  the  by-laws  of  the  corporation,  and  any  committal 
of  management  to  the  president,  which  meant  a  nonfulfillment 
of  their  duties  as  directors,  was  negligence  for  which  they 
are  liable,  provided  other  facts  fixing  liability  were  present. 

The  seventh  instruction  carries  the  error  mentioned  and 
further  error.  The  jury  is  told  that  if  the  directors  believed 
England  honest  and  faithful,  and  by  mismanagement,  unwise 
speculations  or  investments  he  squandered  the  assets,  then  the 
plaintiff  could  not  recover  on  that  ground.  Even  if  this  in- 
struction be  construed  as  a  continuation  of  the  sixth,  carrying 
the  qualifying  clause  that  the  directors  had  good  and  suffi- 
cient reasons  for  their  faith  in  England,  still  it  is  misleading. 
While  this  is  qualified  with  the  statement  that  the  directors 
would  not  be  liable  on  the  ground  mentioned,  yet  it  ignores 
wholly  the  duty  of  watchfulness  and  care  imposed  upon  them, 
and  turns  the  consideration  of  the  jury  wholly  to  the  good 
faith  of  the  directors  in  having  confidence  in  England  and  in 
the  failure  being  due  to  England  alone. 

The  rule  is  invoked  that  the  instructions  must  all  be  read 
together,  and  that  the  other  instructions  properly  defining  the 
care  required  of  the  directors,  taken  in  connection  with  these, 
present  the  law  fully,  and  these  two  but  present  phases  of  the 
same  separately.  The  application  of  this  well-established  rule 
does  not  extend  to  instructions  inherently  erroneous  and  mis- 
leading. The  jury  is  correctly  in.structed  on  the  duty  resting 
upon  these  directors,  and  when  they  become  liable  to  creditors, 
and  then  they  are  directed  not  to  find  against  them  if  they 
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renounced  their  duties  as  directors,  and  committed  the  man- 
agement of  the  bank  to  a  man  in  whose  integrity  and  capacity 
they  had  the  utmost  confidence,  owing  to  his  high  standing 
rendering  that  confidence  justified.  In  other  words,  the  jury 
were  authorized  to  turn  from  ^^^  the  application  of  the  law 
resting  upon  them  by  virtue  of  the  duties  imposed,  and  follow 
this  will-o'-the-wisp — the  good  faith  of  the  directors  in  com- 
mitting the  entire  control  of  the  bank  to  the  president.  In 
any  event,  such  instructions  are  misleading;  but  they  are  es- 
pecially so  in  this  case  when  the  instructions  consist  of  twenty- 
four  different  propositions  submitted  to  the  jury  as  abstract 
statements  of  law,  without  any  effort  to  harmonize  them  and 
to  bring  sharply  to  the  attention  of  the  jury  the  issues  which 
they  are  to  determine.  Had  the  issues  been  so  defined  that 
it  would  have  been  clear  to  the  jury  just  what  they  were  to 
determine,  and  these  instructions  given  as  justifying  the 
directors  in  having  confidence  in  the  president,  and  thereby 
having  no  reasonable  ground  for  believing  he  was  misappro- 
priating the  funds,  they  would  not  be  liable  for  such  mis- 
appropriation unless  they  could  have  prevented  the  same  by 
ordinary  attention  to  their  duties,  then  these  instructions 
might  not  have  been  harmful.  Such  was  the  thought  of  coun- 
sel in  presenting  them  to  the  lower  court  and  in  defending 
them  in  this  court,  but  the  qualifications  that  such  reasonable 
belief  would  not  excuse  them  unless  they  could  not  have  pre- 
vented the  dissipation  of  the  assets  by  the  attention  to  their 
duties  required  by  law  is  conspicuous  by  its  absence,  and  other 
instructions  dealing  with  that  question  are  so  disconnected 
from  them  as  to  prevent  them  being  read  into  these. 

For  the  error  in  giving  instructions  6  and  7  the  cause  is 
reversed  and  remanded. 


Directors  of  a  Corporation  have  no  right  to  commit  the  manage- 
ment of  the  affairs  of  the  company  to  a  cashier,  president,  or  other 
officer,  or  to  a  committee  of  their  own  number,  and  thereafter  take 
no  stops  to  keep  themselves  informed  of  what  is  being  done  with 
the  corporate  assets  and  the  property  of  depositors  and  others  in- 
trusted to  its  care;  and  if  they  do  so,  and  money  or  other  prop- 
erty is  lost  through  peculation,  misconduct,  or  reckless  extravagance, 
which  reasonable  care  and  attention  on  their  part  would  have  pre- 
vented, they  are  answerable:  See  the  4monographic  note  to  Marshall 
V.  Farmers'  etc.  Sav.  Bank,  17  Am.  St.  Rep.  100. 
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SINGER  MANUFACTURING   COMPANY  v.   BOYETTE. 

[74  Ark.  Oun,  86  S.  W.  673.] 

PRINCIPAL  AND  SURETY— Variation  of  Contract  Which 
Will  Release  Surety. —  If,  under  a  fontract  of  Piiiploymrnt.  the  orii 
ploy6  agrees  to  art  as  salesman  and  report  each  week,  upon  blanks 
to  be  furnished,  the  full  amount  of  all  business  transjicted  by  him, 
a  surety  on  his  bond  to  the  effect  tliat  he  will  faithfully  porfortn 
his  duties  is  released  by  the  fact  that  the  employer  relieves  the 
salesman   from  the   duty  of  making  weekly  reports,     (p.   106.) 

T.  B.  Pryor  and  R.  T.  Powell,  for  the  appellant. 

G.  S.  Evans,  T.  L.  Brown  and  J.  H.  Holland,  for  the  ap- 
pellee. 

««»  BATTLE,  J.  The  Singer  Manufacturing  Company 
brought  an  action  against  Fannie  A.  Boyette,  W.  G.  Hopkins 
and  others,  on  a  bond  executed  by  them,  to  recover  "five  hun- 
dred dollars  and  ten  per  cent  attorney's  fees,"  the  penalty 
named  therein,  and  to  recover  against  Fannie  A.  Boyette,  in- 
dividually, the  sum  of  twelve  hundred  dollars.  "The  com- 
plaint in  substance  alleges:  That  plaintiff  is  a  corporation  or- 
ganized under  the  laws  of  the  state  of  New  Jersey,  and  is  en- 
gaged in  the  manufacture  and  sale  of  sewing-machines;  that 
in  the  year  1900  the  defendant,  Fannie  A.  lioyette,  entered 
its  employ  as  salesman  and  collector  under  a  written  contract : 
that  she  also,  together  with  her  codefendants,  entered  into  a 
bond  in  the  sum  of  five  hundred  dollars,  conditioned  that  she 
would  faithfully  perform  her  duties  as  such  salesman  and 
collector.  That,  in  violation  of  her  contract  and  the  condi- 
tions of  the  bond,  she  had  collected  from  divers  persons  owing 
j)laintiff  sums  ****^  aggregating  twelve  hundred  dollars,  which 
slic  had  wholly  failed  to  account  for  and  pay  to  plaintiff." 
it  asked  for  judgment  against  her  for  twelve  hundred  dol- 
lars, and  against  her  codefendants  for  the  sum  of  five  hun- 
dred dollars.  Her  codefendants  tiled  a  separate  answer,  in 
which  they  deny  that  she  luid  failed  to  i)ay  the  plaintill'  her 
in(lel)te(iness  to  it,  and,  among  other  things,  alleged  that  it 
was  understood  that  she  would  be  re(|uired  to  make  weekly 
settlements  with  it,  and  that  it  had  fniled  to  do  so.  and  had 
permitted  her  account  to  fun  for  more  than  a  year  without 
doing  so.  The  defeiulant  Boyette,  in  a  separate  answer,  al- 
leges that  she  made  weekly  settlements,  and  paid  to  plaiiitiir 
all  aTHOunts  due  it  under  eoiitraet. 

The  .lury  in  the  ease  returned  a  vei'dict  in  favor  of  tin' 
I)l;iintit't'  against  Faiiiiie  .\.  I'.oyelte  for  live  hundred  and  tii'y 
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dollars,  and  in  favor  of  her  codef endants ;  and  the  court  ren- 
dered judgment  accordingly.  The  complaint  of  the  plaintiff 
as  to  the  proceedings  of  the  court  seems  to  be  confined  to  the 
judgment  in  favor  of  the  codefendants. 

It  was  proved  that  Fannie  A.  Boyette  entered  into  a  written 
contract  with  the  plaintiff  by  which  she  agreed,  among  other 
things,  to  act  as  "salesman"  and  collector  for  plaintiff,  to 
devote  her  entire  time  and  attention  exclusively  to  collecting 
the  accounts  from  time  to  time  intrusted  to  her  "by  the  plain- 
tiff," and  to  selling  the  family  sewing-machines  and  supplies 
made  and  furnished  by  "plaintiff"  and  none  other;  and  "to 
give  such  a  guaranty  or  security  as  shall  be  satisfactory  to 
it  for  the  due  and  faithful  performance  of  the  terms"  of  her 
contract;  and  "to  report  each  week  upon  blanks  furnished 
by  it  a  full  and  complete  account  of  all  business  which  she 
transacts  for  it  during  said  week."  That  she  and  her  code- 
fendants entered  into  a  bond  to  the  plaintiff  in  the  sum  of 
five  hundred  dollars,  conditioned  that  she  would  faithfully 
perform  her  duties  as  such  salesman  and  collector.  Evidence 
was  also  adduced  tending  to  prove  that,  after  she  had  made 
a  few  weekly  reports  and  settlements,  she  was  relieved  by  the 
plaintiff,  through  its  duly  authorized  agent,  from  making  such 
reports  or  settlements  except  when  she  had  made  sales  or  col- 
lected money,  and  required  her  to  report  only  once  a  month. 

«*>3  In  llibbs  V.  Rue,  4  Pa.  St.  348,  the  court  said:  "The 
contract  by  which  a  surety  becomes  bound  is  voluntary  on  his 
part,  without  profit  or  advantage,  and  without  having  in  view 
the  prospect  of  gain.  It  is  an  act  of  benevolence  to  the  ob- 
ligor, and  of  convenience  to  the  obligee;  and  of  emphatic  use 
to  both.  The  obligations  of  social  duty  require,  therefore, 
that  he  should  be  dealt  with  in  fairness,  and  in  a  spirit  of 
the  utmost  good  faith.  The  obligor  and  the  obligee  are  bound 
to  know  that,  if  they  find  it  convenient  to  change  or  vary  the 
terms  of  the  original  contract,  they  must  seek  the  assent  of 
the  surety,  because  it  is  his  contract  as  well  as  theirs.  And  if 
they  will  not  do  so,  they  must  take  upon  themselves  the 
hazard,  and  thus  loosen  the  bonds  of  the  surety." 

In  :\Iorrison  v.  Arons,  65  Minn.  321,  68  N.  W.  33,  the  de- 
fendant was  employed  by  the  plaintiffs  as  general  manager, 
salesman  and  collector.  They  entered  into  a  written  contract, 
by  which  the  defendant  agreed  to  account  or  make  settlements 
once  a  month  as  to  his  transactions.  Arons,  as  principal,  and 
others,  as  sureties,  entered  iu  a  bond,  in  which  plaintiffs  were 
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obligees,  which  was  conditioned,  among  other  things,  that 
Arons  should  faithfully  and  honestly  perform  all  the  duties 
of  his  employment.  It  was  proved  that  no  monthly  settle- 
ments or  accounting  had  been  had  as  provided  for  in  the  con- 
tract of  employment.  It  was  held  that  the  sureties  upon  the 
bond  were  thereby  released  from  liability.  The  court  said : 
"The  condition  in  the  employment  contract  whereby  monthly 
accounting  and  settlements  were  agreed  upon  was  an  exceed- 
ingly beneficial  one  for  all  concerned.  It  was  an  essential 
feature  of  the  contract  whereby  Arons  agreed  to  conduct 
plaintiff's  business  enterprise  for  an  indefinite  period  of  time, 
his  compensation  to  be  determined  by  the  net  profits.  The 
contract  of  suretyship  was  departed  from  and  varied  when 
tliis  [)rovision  was  wholly  disregarded,  and  the  case  is  brought 
directly  within  the  rule  that,  if  an  essential  condition  of  such 
a  contract  is  not  complied  with,  a  surety  is  not  bound.":  See 
to  the  same  effect.  Fidelity  Mutual  Life  Assn.  v.  Dewey,  83 
Minn.  389,  86  N.  W.  423,  54  L.  R.  A.  945,  and  cases  cited. 

The  stipulation  for  weekly  settlements  in  this  case  was  an 
essential  part  of  the  contract.  The  enforcement  of  it  would 
have  made  a  record  of  the  business  transactions  of  Mrs.  Boy- 
ette,  and  *'**"*  lessoned  litigation  as  to  the  .same;  and  would 
have  held  her  in  surveillance,  and  checked  the  misapproi)ria- 
tion  by  her  of  moneys  in  her  hands  belonging  to  the  company, 
and  would,  probably,  have  led  to  the  discovery  of  any  mis- 
appropriation of  money  before  it  could  have  assumed  consid- 
erable proportions.  This,  doubtless,  was  the  object  of  the  stip- 
ulation ;  and  its  enforcement  would,  at  least,  have  afforded 
.some  protection  to  the  sureties  on  the  bond.  Plaintiff,  hav- 
ing without  their  consent  acquiesced  in  the  violation  and 
breacli  tliercof,  thereby  released  and  discharged  them  from  all 
liability  on  the  bond. 

Judgment  afTirmed. 


The  Eclrase  of  Sureties  by  a  change  in  the  duties  of  their  principal, 
or  a  variation  in  the  terms  of  his  contract  of  ornployniciit,  is  dis- 
cussed in  the  notes  to  First  Nat.  IJank  v.  (Jorke,  (i  Am.  .St.  Rep. 
45S-4(;U;  First  Nat.  Bank  v.  Fidelity  etc.  Co.,  100  Am.  St.  Kcp. 
784.  The  general  rule  is,  that  to  discharge  a  surety  by  a  change 
in  the  duties  of  his  principal,  the  change  must  be  such  as  to  inter- 
fere with  or  modify  tlie  duties  for  the  faithful  performance  of 
which  the  surc^ty  is  bound,  so  as  to  make  it  inequitalde  to  enforce 
his  undertaking  upon  a  state  of  facts  not  within  the  contemplation 
of  the  parties  and  not  consented  to  by  tlie  surety:  Siiackmaxon  Bank 
V.  Yard.  150  Pa.  8t.  Hoi,  '.iO  Am.  St.  Hep.  HOT.  See,  too,  Saint  v. 
Wh.e.cr  etc.  Mig.  Co.,  iM  Ala.  ."ifJli,  M  .South.  I'lU;  Singer  Mfg.  Co, 
V.  Keynolds,  168  Mass.  588,  60  Am.  St.   Kep.  417. 
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PETERSOxN  V.  GIBBS. 
[147   Cal.   1,  81  Pac.   121.] 

QUIETING  TITLE.— The  Failure  of  the  Plaintiff  to  Prove  His 
Claim  as  Alleged  and  the  success  of  the  defczulant  in  establishing 
some  interest  in  the  land  do  not  entitle  the  latter  to  a  nonsuit  in 
an  action  to  determine  conflicting  claims  of  title.  The  plaintiff, 
where  he  shows  a  legal  interest,  is  entitled  to  a  decree  declaring  and 
defining  the  interest   of  both   parties   to  the   action,     (p.   110.) 

TIMBER,  Effect  of  Grant  of  with  a  Provision  for  Removal 
Within  a  Time  Specified. — A  grant  of  all  the  timber  standing,  lying, 
or  being  on  a  specified  tract  of  land,  providing  that  the  grantor 
will  remove  it  within  ten  years,  and  if  he  does  not  do  so,  that  he 
will  pay  a  designated  yearly  rental  for  the  privilege  of  removal, 
is  an  absolute  contract  for  the  sale  of  such  timber,  and  the  failure 
to  remove  it  within  the  time  stipulated  does  not  devest  the  purchaser 
of  his  title,  though  he  has  not  paid  rent  for  the  subsequent  period, 
(p.   111.) 

TIMBER,  Contract  to  Remove,  When  not  Affected  by  the  Prior 
Intention  of  the  Parties. — A  grant  of  the  timber  on  a  specified  tract 
of  land  containing  an  agreement  to  remove  it  within  a  time  specified, 
and  if  not  so  removed,  to  pay  rent,  is  not  controlled  or  affected  by 
proof  that  it  was  the  intention  of  the  parties  that  the  vendees  should 
commence  the  removal  within  three  years  from  the  date  of  the  in- 
strument,    (p.  112.) 

McGarvey  &  Bledsoe,  for  the  appellant. 

McNab  &  Ilirsch,  for  the  respondents. 

^  ANGELLOTTI,  J.  This  is  an  appeal  from  the  judgment 
and  an  order  denying  a  motion  for  a  new  trial.  The  trial 
court  granted  the  defendants'  motion  for  a  nonsuit,  and  judg- 
ment was  thereupon  entered  that  the  plaintiff  take  nothing  by 
his  action  and  that  defendants  recover  their  costs. 

The  principal  question  presented  is  as  to  the  action  of  the 
court  in  granting  defendants'  motion  for  a  nonsuit. 

(107) 
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The  action  was  commoiiced  July  19,  1901,  to  quiet  plaintitl's 
title  to  certain  land  in  Mendocino  county.  Plaintift  alleged  in 
his  complaint  that  on  July  18,  1891,  one  Oppenlander  was  the 
owner  in  fee  simple  of  said  land;  that  on  said  day  Oppen- 
lander sold  and  conveyed  the  same  to  him,  and  that  he  ever 
since  has  been,  and  now  is,  the  owner  in  fee  simple  and  in 
possession  of  all  thereof.  He  further  alleged  that  the  defend- 
ants claim  an  interest  therein  adverse  to  him,  but  that  such 
claim  was  without  any  right  whatever.  He  asked  that  the 
defendants  be  required  to  set  forth  all  adverse  claims  asserted 
by  them,  that  such  claims  be  determined  by  the  decree,  and 
that  it  be  adjudged  that  defendants  have  no  estate  or  intere.-.t 
in  the  property.  The  defendants,  by  their  answer,  filed  Jan- 
uary 15,  1902,  denied  that  plaintiff  was  the  owner  in  fee  or  in 
I)()ssession  of  any  part  of  said  land,  ami  admitted  and  all  cured 
that  they  claimed  an  interest  therein,  to  the  extent  that  they 
are  the  "absolute  owners  of  all  the  timber  upon  the  above- 
mentioned  premises  whether  standing,  lying  or  growing,  with 
the  right  to  do  all  things  on  said  land  which  might  be  neces- 
sary for  the  purpose  of  manufacturing  the  timber  and  remov- 
ing the  same  and  to  make  roads  and  build  camps  thereon,  and 
the  right  of  ingress  and  egress  upon  and  across  tlie  land, 
and  also  full  rights  of  way  for  the  purpose  of  removing  said 
timber  as  the  defendants  might  acciuire  ^  upon  the  adjoin- 
ing land  or  lands  in  the  vicinity  of  the  lands  described  in  the 
comi)laiiit. " 

They  asked  for  a  decree  that  plaintiff  take  nothing  by  his 
action,  tliat  it  be  decreed  that  defendants  are  the  owners  of 
all  the  timber  upon  the  said  land,  *' whether  said  timber  be 
lying,  standing  or  growing,"  and  that  they  are  entitled  to  re- 
move the  same. 

rpon  the  trial  it  was  shown  by  plaintiff  that,  subject  to  such 
rights  as  wci'c  possessed  by  defendants  under  an  instniiiieiit 
executed  by  the  owner  of  the  land,  on  December  28,  18S7, 
purporting  to  grant  and  convey  the  timber  thereon  and  on 
(uiier  lands,  he  was  the  owner  of  all  the  land  in  dispute,  under 
a  deed  of  grant  executed  on  .Inly  18,  1891,  by  Oppeidaiuler, 
the  then  owner,  subject  to  defendants'  rights,  and  also  tluit 
he  had  been  in  i)Os.se.ssion  of  all  the  land  ever  since  the  tlate 
of  his  (Iced. 

The  said  instrument  of  December  28,  1887,  was  one  whereby 
the  then  owners  had  iniri)orte(l  to  "grant.  l)argain,  sell  and 
convey"    to   the   defeiulants,    "all    the    timber    now   .standiii;;. 
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lying  or  being  on"  certain  lands  of  the  grantors,  including  the 
land  in  controversy,  and,  in  addition  to  such  purported  grant, 
contained  the  following  provisions: 

"And  the  parties  of  the  first  part  promise  and  agree  to  and 
with  the  parties  of  the  second  part,  that  they  shall  have  a 
period  of  ten  j^ears  in  which  to  remove  the  timber  from  the 
above-described  lands,  and  they  do  covenant  and  promise  to 
allow  and  empower  the  parties  of  the  second  part,  their  agents 
and  servants,  to  enter  in  and  upon  the  real  estate  upon  which 
the  timber  hereby  conveyed  is  growing  or  situate  as  above  de- 
scribed, to -cut  such  timber,  manufacture  the  same  into  lum- 
ber, and  do  all  things  upon  such  land  which  may  be  necessary 
for  the  purpose  of  manufacturing  such  timber  into  lumber 
and  the  removal  thereof,  as  well  as  the  right  to  make  roads 
and  build  camps  upon  such  land,  and  also  full  ingress  and 
egress  have  over  such  land  for  the  removal  of  the  timber  here- 
by conveyed,  and  also  such  timber  as  the  parties  of  the  second 
part  may  acquire  upon  adjoining  land  or  lands  in  the  vicinity 
of  the  lands  of  the  parties  of  the  first  part  as  described  here- 
in. The  parties  of  the  second  part  hereby  covenant  and 
agree  to  and  with  the  said  j-arties  of  the  first  part,  that  if  the 
timber  is  not  removed  from  the  above-described  lands  within 
a  ^  period  of  ten  years  that  they  will  pay  a  yearly  rental  to 
the  parties  of  the  first  part,  of  two  hundred  dollars  a  year 
thereafter  for  the  privilege  of  removing  such  timber  from  the 
lands  of  the  parties  of  the  first  part,  with  the  covenants  and 
agreements  of  the  parties  of  the  first  part  herein  to  continue 
until  all  of  the  timber  is  removed,  and  it  is  agreed  between  the 
parties  thereto  that  all  the  privileges  granted  herein  are  to  con- 
tinue until  such  timber  is  removed,  subject  to  the  provisions  of 
this  agreement. 

"It  is  further  agreed  by  and  between  the  parties  hereto, 
that  each  of  the  parties  hereto  are  to  pay  one-half  the  taxes 
upon  all  of  the  foregoing  described  real  estate  that  may  be 
levied  upon  such  land  for  state,  county,  or  municipal  purposes 
during  each  and  every  year  from  the  date  hereof  until  all  the 
timber  is  removed  from  such  real  estate." 

This  instrument,  in  consideration  for  the  execution  of  which 
the  defendants  paid  seven  thousand  dollars  in  cash,  was  the 
sole  basis  of  defendants'  claim.  It  had  been  duly  recorded 
and  plaintiff  had  full  notice  thereof.  The  deed  to  him  con- 
tained this  provision,  viz.:  "Excepting  and  reserving,  how- 
ever, for  the  benefit  and  use  of  a  former  grantee  of  mine,  the 
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standing  and  down  timber  on  the  hereinafter  granted  land, 
and  the  privilege  to  work  it  up  and  to  remove  it  from  said 
land." 

At  the  time  of  the  commencement  of  this  action  defendants 
had  not  commenced  to  remove  any  timber  from  the  land.  The 
defendants,  who  had  never  been  notified  of  the  transfer  of 
the  land  by  Oppenlander  to  plaintiff,  had,  acting  under  their 
agreement,  paid  Oppenlander  each  year  after  the  year  1897 
the  sum  of  two  hundred  dollars.  Plaintiff  had  paid  all  the 
taxes  on  the  land,  but  it  did  not  appear  that  any  demand  for 
reimbursement  had  ever  been  made  upon  defendants. 

This,  aside  from  some  evidence  going  to  show  that  it  was 
the  expresssed  intention  of  defendants  at  the  time  of  the  nego- 
tiations resulting  in  the  agreement  of  December  28,  1887,  to 
commence  cutting  and  removing  the  timber  in  not  to  exceed 
three  years  from  such  date,  was,  substantially,  the  case  made 
by  plaintiff. 

Even  if  it  be  conceded  that  the  case  shows  all  that  is 
claimed  for  it  by  defendants,  we  are  of  the  opinion  that 
the  motion  for  a  nonsuit  was  improperly  granted.  At  most 
'^  the  plaintiff  had  simply  failed  to  establish  tliat  his  land  was 
free  of  all  valid  claim  on  the  part  of  defendants.  He  had, 
however,  clearly  shown  that  he  was  the  owner  in  foe  of  the 
land,  subject  only  to  the  interest  held  by  defendants  in  the 
timber  "standing,  lying,  or  being"  on  said  land  on  December 
28,  1887,  with  such  rights  of  entry,  rights  of  way,  etc.,  as 
were  given  by  the  contract  of  that  date.  Although  he  had 
not  come  up  to  the  full  measure  of  the  allegations  of  his  com- 
]>laint  as  to  the  invalidity  of  the  claim  asserted  by  defendants, 
he  had  .shown  a  legal  title  in  himself  sufficient  to  enable  him 
to  maintain  the  action  to  quiet  his  title  to  the  land,  such  as  it 
was,  and  to  have  the  adverse  claim  of  defendants  in  regard 
thereto  fully  defined  and  determined. 

The  mere  fact  that  a  defendant  in  an  action  brought  under 
the  provisions  of  section  788  of  the  Code  of  Civil  Procedure 
is  sliown  to  have  some  valid  interest  or  estate  in  the  property 
in  controversy  does  not  warrant  the  denial  of  all  relief  to 
the  plaintiff  who  has  also  shown  a  valid  interest  therein. 

Sneli  an  action  is  hroiiglit,  as  authorized  by  the  statute, 
"for  the  purpose  of  dctenniiiing"  any  adverse  claim  that  may 
he  asserted  therein  by  a  defendant  to  the  land  in  controversy, 
and  this  does  not  mean  that  the  court  is  simply  to  ascertain, 
as  against  a  plaintitT  shown  to  have  a  legal  interest,  whetlier 
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or  not  such  defendant  has  some  interest,  but  also  that  the 
court  shall  declare  and  define  the  interest  held  by  the  defend- 
ant, if  any,  so  that  the  plaintiff  may  have  a  decree  finally 
adjudicating  the  extent  of  his  own  interest  in  the  property  in 
controversy.  The  object  of  the  action  is  to  finally  settle  and 
determine,  as  between  the  parties,  all  conflicting  claims  to  the 
property  in  controversy,  and  to  decree  to  each  such  interest 
or  estate  therein  as  he  may  be  entitled  to.  Of  course,  if  the 
plaintiff  fails  to  show  any  legal  interest  in  the  property  in 
controversy,  and  as  to  which  he  asserts  title,  he  must  fail 
altogether,  and  could  not  complain  of  a  judgment  of  nonsuit, 
but  where  he  shows  any  legal  interest,  he  is  entitled  to  have 
that  interest  declared  by  the  court:  See  generally  upon  the 
nature  and  object  of  the  statutory  action  to  quiet  title,  Stod- 
dart  V.  Burge,  53  Cal.  394 ;  People  v.  Center,  66  Cal.  551,  5 
Pac.  263,  6  Pac.  481 ;  Pennie  v.  Ilildreth,  81  Cal.  127,  22  Pac. 
398;  GAstro  v.  Barry,  79  Cal.  443,  21  Pac.  946 ;  Bulwer  etc. 
Min.  Co.  V.  Standard  etc.  Min.  Co.,  83  Cal.  589,  23  Pac.  1102; 
Quint  V.  McMullen,  103  Cal.  381,  37  Pac.  381.  By  the  order 
granting  a  ^  nonsuit,  the  plaintiff  was  in  effect  declared  to 
have  no  legal  interest  whatever  in  the  property  in  controversy. 
This  w^as  of  course  erroneous. 

As  the  case  made  by  plaintiff  showed  him  to  be  the  owner  of 
the  land  in  controversy,  subject  only  to  such  interest  in  the 
timber  thereon,  and  such  rights  of  entry  and  rights  of  way 
as  defendants  may  be  determined  to  have  under  their  con- 
tract, the  motion  for  a  nonsuit  should  have  been  denied. 
The  judgment  must  therefore  be  reversed,  in  order  that  the 
conflicting  claims  of  the  parties  to  the  land  in  controversy  may 
be  fully  and  finally  determined  and  settled  by  a  decree. 

Counsel  have  on  this  appeal  discussed  the  question  as  to 
the  proper  construction  of  the  written  instrument  under  which 
defendants  claim  an  interest  in  the  real  property  involved  in 
this  action.  It  was  upon  the  theory  that  this  instrument 
showed  an  absolute  sale  of  all  the  timber  "standing,  lying,  and 
being"  on  the  land  at  the  date  thereof,  that  the  learned  judge 
of  the  court  below  granted  the  motion  for  a  nonsuit. 

It  is  proper  that  we  should  say,  for  the  guidanoe  of  the 
court  on  a  new  trial,  that  in  our  judgment  this  was  a  correct 
construction  of  the  instrument.  It  is  true  that  the  timber 
was  sold  in  contemplation  of  its  removal  from  the  land,  and 
that  it  was  the  understanding  of  all  parties  that  it  should  be 
BO  removed.    While  there  is  much  apparent  conflict  in  the  de- 
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cisions  a.s  to  the  proper  construction  of  a  contract  foi  :he  sale 
of  standiiifr  trees  to  be  removed,  it  is  well  settled  thivt  such  a 
sale  may  be  ab.sohite,  and  the  agreement  to  remove  within  a 
specified  or  reasonable  time  merely  a  covenant,  in  which  case 
the  timber  remains  the  property  of  the  purchaser,  althouj?h 
not  removed  within  the  specified  time:  See  28  Am.  &  Enor. 
Ency.  of  Law,  2d  ed.,  p.  541 ;  Hoit  v.  Stratton  Mills,  54 
N.  IT.  109,  20  Am.  Rep.  119.  The  question  in  each  case  is  as 
to  what  is  the  contract  between  the  parties. 

Here  there  is  absolutely  nothinjr  in  the  terms  of  the  agree- 
ment which  can  be  construed  as  makinf?  the  removal  of  the 
timber  a  condition  precedent  to  the  passinf;  of  title,  or  as 
causinf?  delay  in  such  removal,  beyond  the  period  of  ten  years 
from  the  date  of  the  instrument,  or  failure  to  pay  the  rental 
reserved  or  one-half  the  taxes,  to  operate  as  a  devesting;  of  the 
title  conveyed. 

"^  The  terms  of  the  instrument  literally  si«:nify  an  absolute 
conveyance  of  the  timber,  and  there  is  nothin«r  in  the  pro- 
visions relied  upon  by  plaintiff  to  impair  the  force  of  the  plain 
words  of  present  fjrant.  The  provision  to  the  effect  that  the 
vejidoes  should  have  a  period  of  ten  years  in  which  to  remove 
tlie  timber  tluU  they  had  ]>urcliased  must  be  read  in  connec- 
tion with  the  provision  to  the  eft'ect  that  if  it  is  not  removed 
within  ten  years  the  vendees  "will  pay  a  yearly  rental  to 
the  parties  of  the  first  part,  of  two  hundred  dollars  a  year 
thereafter  for  the  privileire  of  removing;  such  timber."  etc. 
This  provision,  tojrether  with  the  provision  for  the  payment 
by  the  vendees  of  one-half  of  all  taxes  that  may  be  levied 
upon  the  land  from  the  date  of  the  ap:reement  until  all  of  the 
timber  has  been  removed,  lioth  of  which  are  mere  covenants 
in  no  way  affeetin<r  the  title,  nnist  be  held  to  express  the 
a'^rceiiient  of  the  parties  as  to  the  efTect  of  any  failure  of  tlie 
vendees  to  remove  the  timber  within  the  desij^fiiated  pei-iod  of 
ten  years. 

.Miicli  reliance  is  ])laced  by  plaintiff  upon  certain  evidence 
claimed  to  l)e  admissible  for  the  ])urpose  of  showing'  that  it 
was  the  intention  of  the  parties  that  the  vendees  should  enni- 
nienee  to  remove  the  tinil)er  within  three  years  from  the  date 
of  the  a^rreement.  At  most,  this  evidence  oidy  teixh^d  to 
show  that  the  vendors  enteivtl  into  this  atrreemeot  rclyinix 
upon  the  statement  of  the  veiulees  that  Ihey  expect*^!  to  com- 
mence the  work  of  removing'  the  timber  within  tlirrc  years. 
It  in  no  de'M'ee  affects  the  contract  entered  into  or  assists  in 
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the  construction  thereof.  There  is  nothing  therein  that  is  at 
all  inconsistent  with  the  clear  and  unambiguous  provisions 
of  the  contract. 

There  can  be  no  doubt  that  at  the  time  of  the  transfer  of  the 
timber,  the  same  was  a  part  of  the  realty  (Civ.  Code,  sees. 
658,  660),  nor  can  there  be  any  doubt  that  the  title  to  the 
standing  timber  could  be  transferred  to  and  held  by  one 
who  was  not  the  owner  of  the  land:  See  Sears  v.  Ackerman, 
138  Cal.  583,  72  Pac.  171.  Whether,  by  a  conveyance  of 
standing  timber  to  be  removed,  the  timber  is  in  contemplation 
of  law  severed  from  the  land  and  transformed  into  personal 
property  (see  Kingsley  v.  Holbrook,  45  N.  H.  313,  86  Am.  Dee. 
173 ;  Hoit  V.  Stratton  Mills,  54  N.  H.  109,  20  Am.  Rep.  119 ; 
Purner  v.  Piercy,  40  Md.  212,  17  Am.  Rep.  591),  or  continues 
*  to  be  an  interest  in  the  realty,  it  is  clear  to  us  that  so  long 
as  it  remains  actually  affixed  to  the  land  a  decree  quieting 
plaintiff's  title  to  the  real  property  without  reserving  or  ex- 
cepting such  timber  from  its  operation  would  cut  off  all  rights 
of  the  defendants  therein.  Defendants  are  therefore  entitled 
to  have  their  rights  in  relation  to  the  timber  fully  reserved 
from  the  effect  of  any  decree  that  may  be  made. 

The  judgment  and  order  are  reversed  and  the  cause  re- 
manded. 

Shaw,  J.,  and  Van  Dyke,  J.,  concurred. 


Growing  Timber  forms  part  of  the  realty  and  can  be  separated 
from  the  rest  by  grant  or  reservation:  Emerson  v.  Shores,  95  Me. 
237,  85  Am.  St.  Rep.  404.  The  fact  that  a  deed  to  timber  requires 
it  to  be  removed  within  a  definite  period  does  not  prevent  the  title 
thereto  from  vesting  in  the  grantee:  Mee  v.  Benedict,  98  Mich.  260, 
39  Am.  St.  Eep.  543. 
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GETZ  BROS.  &  CO.  v.  FEDERAL  SALT  COMPANY. 

[147  Cal.  115,  81  Pac.  416.] 

WRITINGS,  When  to  be  Construed  Together. — Two  written 
agreements  between  the  same  parties  and  the  cheeks  given  by  the 
one  to  the  other  pursuant  to  such  agreements  form  substantial  parts 
of  the  same  contract,  and  should  be  construed  together,     (p.  116.) 

CONTRACTS  Based  upon  Considerations  Partly  Illegal. — If 
some  of  the  covenants  of  an  agreement  import  a  base  or  illegal 
consideration  and  the  terms  of  the  contract  are  not  severable,  it  is 
wholly  void.     (p.  116.) 

TRADE,  Contracts  in  Restraint  of  and  in  Violation  of  the 
Sherman  Anti-trust  Act. — A  contract  by  which  one  of  the  parties 
sells  to  the  other  all  the  salt  which  the  latter  has  on  hand  and  all 
contracts  or  options  which  he  may  secure  within  two  years,  and 
by  which  the  seller  further  stipulates  that  he  will,  for  the  period 
of  two  years,  make  no  purchases  of  salt  except  from  his  vendee,  nor 
import  any  to  the  Pacific  Coast,  and  will  discourage  all  snoh  im- 
portation, and  that  if  he  violates  the  contract,  such  seller  will  pay 
five  thousand  dollars  as  liqui^lated  damages,  is  in  violation  of  the 
statutes  of  California  against  the  restraint  of  trade  and  also  of 
the  Sherman  anti-trust  act,  and  chocks  given  as  part  of  the  con- 
sideration for  the  making  of  such  contract  are  not  enforceable,  (p. 
117.) 

Naphtaly,  Freidenrich  &  Ackerman,  for  the  appellant. 

Louis   Titus,  for  the  respondent. 

***  IIENSHAW,  J.  This  is  an  action  upon  two  chocks, 
each  for  the  sum  of  five  thousand  dollars,  drawn  by  the  de- 
fendant upon  the  Bank  of  California,  and  payable  to  the  order 
of  plaintiff.  The  checks  were  drawn  December  18,  1001,  were 
presented  for  and  refused  payment  December  31,  1901.  De- 
fendant for  answer  to  the  action  set  up  as  an  affirmative 
defense  that  the  checks  were  made  and  delivered  ;is  an  in- 
tegral part  of  a  certain  transaction  between  the  j)artie.s,  evi- 
denced by  written  contracts.  The  court  found  the  facts  as  set 
up  in  the  answer,  found  further  that  the  written  contracts 
between  the  parties  were  aj^ainst  pul)Iic  policy,  in  restraint 
of  trade,  and  in  violation  of  an  act  of  Conjrress  known  as 
the  anti-trust  or  Sherman  act,  and  jrave  judirnicnt  lor  de- 
fendant accordinj.rly.  The  court's  decision  in  this  regard  is 
presented  for  review  upon  this  appeal. 

The  written  contracts  were  executed  ujion  the  same  day 
and  date  with  the  checks  and  as  a  part  of  the  same  transac- 
tion. They  recited  that  tlie  plaintiff  owned  tliirteen  hundred 
and  thirty-six  tons  of  factory  tilled  salt,  one  hundred  tons 
of  coarse  connnon  salt,  and  eighty  tons  of  dairy  salt,  all  of 


June,  1905.]     Getz  Bros.  &  Co.  v.  Federal  Salt  Co.       115 

which  were  on  board  ship  in  transit  from  Liverpool  to  San 
Francisco,  and  that  the  defendant.  Federal  Salt  Company,  de- 
sired to  purchase  the  same.  Wherefore  Getz  Brothers  &  Co. 
sold  all  of  the  salt  to  the  Federal  Salt  Company,  which  agreed 
to  pay  the  original  cost  price  of  the  salt,  including  freight, 
insurance,  duty,  and  all  expense  of  landing  the  salt  in  San 
Francisco,  and  it  agreed  in  addition  thereto  to  pay  to  Getz 
Brothers  &  Co.  the  sum  of  ten  thousand  dollars  in  cash,  the 
receipt  of  which  was  acknowledged  by  Getz  Brothers  &  Co. 
Getz  Brothers  &  Co.  then  further  agreed  to  assign  to  the  Fed- 
eral Salt  Company  all  their  rights  to  purchase  salt,  and  all  the 
options  which  they  had,  or  might  thereafter  secure  within  a 
period  of  two  ^^"^  years,  either  in  England  or  elsewhere,  and 
they  agreed  further  that  any  salt  which  they  might  then  own, 
or  have  contracted  for,  or  which  they  might  thereafter  pur- 
chase within  two  years,  other  than  such  salt  as  might  be  pur- 
chased from  the  Federal  Salt  Company,  should  be  sold  by 
them  to  the  Federal  Salt  Company  at  ten  per  cent  below  the 
actual  cost.  Such  was  the  substance  of  the  first  contract.  The 
second  contemporaneous  agreement  declared: 

"This  agreement  made  this  18th  day  of  December,  1901, 
by  and  between  Getz  Brothers  &  Company,  a  corporation, 
and  Louis  Getz,  the  parties  of  the  first  part,  and  the  Federal 
Salt  Company,  a  corporation,  the  party  of  the  second  part, 
witnesseth: 

"That  in  consideration  of  the  sum  of  ten  thousand  ($10,- 
000)  dollars  to  the  parties  of  the  first  part  in  hand  paid,  the 
receipt  of  which  is  hereby  acknowledged,  the  parties  of  the 
first  part  and  each  of  them  hereby  guarantee  that  they  and 
all  persons  or  firms  with  or  in  which  they  may  be  interested, 
will  purchase  their  entire  demands  for  salt  from  the  said 
party  of  the  second  part,  at  the  list  prices  of  said  party  of 
the  second  part  for  a  period  of  two  (2)  years  from  the  date 
of  this  contract,  and  they  will  not  purchase  any  other  salt 
from  any  other  parties,  and  will  not  import  or  cause  to  be 
imported,  or  bring  any  salt  to  the  Pacific  Coast  of  North 
America  other  than  such  salt  as  they  may  purchase  from  the 
party  of  the  second  part.  And  said  parties  of  the  first  part 
further  agree  that  they  will  discourage  in  any  possible  manner 
any  such  shipments  or  importations  of  salt  by  any  other 
parties. 

"And  whereas  it  wonld  be  extremely  difficult  from  the 
nature  of  the  case  to  ascertain  the  actual  damages,  m  case 
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the  parties  of  the  first  part  violate  this  contract,  it  is  hereby 
agreed  between  the  parties  that  in  case  the  parties  of  the 
first  part  violate  this  contract  in  any  particular,  that  they 
will  pay  to  the  party  of  the  second  part  the  sum  of  five  thou- 
sand ($5,000)  dollars  as  liquidated  damages  for  such  viola- 
tion." 

Getz  Brothers  &  Co.  were  paid  in  full  according  to 
the  terms  of  the  contract  the  original  cost  price  of  the  salt, 
including  freight,  insurance,  duty,  and  all  expenses  of  land- 
ing in  San  Francisco,  and  this  action  brought  upon  the  two 
***  checks  is  in  fact  for  the  ten  thousand  dollars  stipulated  in 
the  agreements  to  be  paid.  Unquestionably  the  checks  in  suit, 
together  with  the  written  agreements,  form  substantial  parts 
of  one  transaction,  and  are  to  be  construed  together:  Civ. 
Code,  sec.  1G42.  A  reading  of  these  contracts  establishes  that 
by  no  reasonable  intendment  can  it  be  said  that  the  ten 
thousand  dollars  was  to  be  paid  as  the  purchase  price  of  the 
salt.  To  begin  with,  provision  is  made  for  the  purchase  of 
the  salt  at  cost,  with  incidental  expenses,  and,  in  the  sec- 
ond place,  by  the  very  terms  of  the  contract  which  is  above 
quoted,  that  ten  thousand  dollars  is  made  the  consideration 
of  the  agreement  by  the  plaintiil's  to  refrain  from  purchasing 
salt  from  any  other  parties  than  the  defendant,  and  to  refrain 
from  importing  or  causing  to  be  imported,  or  in  any  way 
bringing  any  salt  to  the  Pacific  Coast  of  North  America, 
other  than  such  as  may  be  purchased  by  the  defendant.  But 
the  agreement  does  not  even  stop  here.  The  plaintiffs  en- 
gaged themselves  actively  to  discourage  any  such  shipments 
or  importations  of  salt  by  any  other  person.  And,  finally,  it 
may  be  said,  that  if,  by  the  extremest  liberality  it  should 
be  held  that  the  ten  thousand  dollars  was  in  any  way  or  to 
any  extent  to  be  regarded  as  mere  profit  to  the  seller  for  the 
cargo  of  salt  sold  to  defendant,  nevertheless  it  must  be  plain 
that  it  was  not  wholly  nor  separately  such  profit,  but  tliat 
part  of  it,  at  least,  was  a  consideration  for  the  other  covenants 
into  which  plaintiffs  entered  with  defendant.  In  this  view, 
how  much  of  the  ten  thousand  dollars  was  mere  profit  upon 
the  single  salt  sale,  and  how  much  was  the  consideration  for 
the  other  covenants,  it  is  clearly  impossible  to  say,  and,  if  it 
be  true  that  the  other  covenants  imported  a  base  or  illegal 
consideration,  the  terms  of  the  contract  not  being  severable, 
it  is  wholly  void :  Frost  v.  More,  40  Cal.  347;  Aruot  v.  Pittston 
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Coal  Co.,  68  N.  Y.  558,  23  Am.  Kep.  190;  Embrey  v.  Jemison, 
131  U.  S.  336,  9  Sup.  Ct.  Rep.  776,  33  L.  ed.  172. 

That  these  covenants  are  illegal  as  being  in  restraint  of 
trade,  against  the  express  mandate  of  the  law  of  this  state 
and  of  the  United  States,  we  entertain  no  doubt.  Section 
1673  of  our  Civil  Code  is  as  follows:  "Every  contract  by 
which  anyone  is  restrained  from  exercising  a  lawful  profes- 
sion, trade,  or  business  of  any  kind,  otherwise  than  is  provided 
^^^  by  the  next  two  sections,  is  to  that  extent  void."  The  only 
exceptions  contemplated  by  the  succeeding  sections  are  to 
the  effect  that  a  vendor  who  sells  the  goodwill  of  his  business 
may  agree  not  to  carry  on  a  similar  business  within  a  single 
specified  county  or  city,  so  long  as  the  buyer,  or  any  person 
deriving  title  to  the  goodwill  from  him,  carries  on  a  like 
business  therein ;  and  that  a  partner,  in  anticipation  of  the 
dissolution  of  a  partnership,  may  agree  not  to  carry  on  a 
similar  business  within  the  city  where  the  partnership  busi- 
ness was  transacted.  Saving  for  these  two  classes  of  agree- 
ment, all  others  which  restrain  the  exercise  of  a  lawful  busi- 
ness, trade,  or  vocation,  are  void:  Santa  Clara  Mill  Co.  v. 
Hayes,  76  Cal.  387,  9  Am.  St.  Rep.  211,  18  Pac.  391 ;  Vulcan 
Powder  Co.  v.  Hercules  Powder  Co.,  96  Cal.  510,  31  Am.  St. 
Rep.  242,  31  Pac.  581. 

The  Sherman  anti-trust  act,  by  its  first  section,  declares 
as  follows:  "Every  contract,  combination  in  the  form  of  a 
trust,  or  otherwise,  or  conspiracy  in  restraint  of  trade  or 
comn^erce  among  the  several  states  or  with  foreign  nations, 
is  hereby  declared  to  be  illegal":  26  U.  S.  Stats,  at  Large, 
647.  In  the  contract  under  consideration  it  cannot  for  a 
moment  be  denied  that  there  are  present  the  illegal  elements 
forbidden  both  by  our  state  and  our  national  law.  There  is 
not  only  the  direct  agreement  to  refrain  from  purchasing 
salt  within  the  state,  and  to  refrain  from  purchasing  it 
abroad,  but  there  is,  moreover,  a  specific  agreement  to  "dis- 
courage in  any  possible  manner  any  such  shipments  or  im- 
portations of  salt  by  any  other  parties."  The  supreme  court 
of  the  United  States  in  construing  this  act  has  held,  it  is  true, 
that  while  the  restraint  may  be  slight  (United  States  v. 
Trans-Missouri  Freight  Assn.,  166  U.  S.  290,  17  Sup.  Ct.  Rep. 
540,  41  L.  ed.  1007),  it  still  must  be  a  direct  restraint  upon 
commerce.  That  is  to  say,  it  must  restrain  primarily  and  not 
secondarily  or  incidentally:  United  States  v.  E.  C.  Knight  Co., 
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156  U.  S.  1,  15  Sup.  Ct.  Rep.  249,  39  L.  ed.  325.  Both  of 
these  vicious  elements  are  found  in  this  contract.  There  is 
not  only  an  obvious  restraint  upon  trade,  but  the  direct  and 
primary  jiurpose  of  the  contract  is  to  effect  such  restraint. 
It  may  be  added  that  this  precise  contract  has  come  under  the 
review  of  the  federal  court  in  the  casfe  of  United  States  v. 
Federal  Salt  Co.  (No.  13,303,  Circuit  Court  of  +he  United 
States,  ^^^  Ninth  Judicial  Circuit).  Both  of  the  parties  to 
this  action  were  i)arties  to  that  action,  and  the  circuit  court, 
decreeing  the  contract  to  be  in  violation  of  the  Sherman  law, 
granted  its  injunction  restraining  both  parties  to  this  action 
from  "further  going  on,  carrying  out,  maintaining  or  acting 
in  any  way,  shape,  manner  or  form"  under  this  contract. 

The    judgment    and    order  appealed    from    are    therefore 
affirmed. 

McParland,  J.,  and  Lorigan,  J.,  concurred. 

Hearing  in  Bank  denied. 


Unluuful  Trusts,  J/o/iopo/iV.s,  and  combinations  are  discussed  in  the 
moiiojrrapliic  note  to  Harding  v.  American  Glucose  Co.,  74  Am.  St. 
Ke[).  2'!5-273.  The  true  test  of  the  validity  of  a  contract  or  com- 
bination to  fix  the  price  and  control  the  supply  of  a  commodity  is 
wluther  it  affords  only  a  fair  and  just  protection  to  the  j)arties 
thereto,  or  whether  it  is  so  broad  as  to  interfere  with  tlie  interests 
of  tiie  public:  Finck  v.  Sclinoider  Granite  Co.,  187  Mo.  244.  10(i  Am. 
St.  Rep.  452,  and  see  the  recent  cases  cited  iu  the  cross-reference  note 
thereto. 


ESTATE  OF  HARRINGTON. 

[147   Cal.   124,  81   Pac.  540.] 

ESTOPPEL  Against  Claim  of  Widowhood. — A  woman  may 
raise  an  estoppil  against  the  assertion  of  her  own  interest  and  the 
claim  of  widowhood  as  readily  as  she  may  estop  herself  from  as- 
serting any   otlicr   alleged    right,      (p.    121.) 

RES  JUDICATA— Judgment,  What  is  Within  the  Meaning  of 
the  Law  of. — The  decision  of  an  application  to  a  court  of  pniliate 
ior  llie  setting  aside  of  a  lioniestead  out  of  the  property  of  a  deceilent 
is  a  final  determination  of  the  rights  of  tlie  jiarties  to  tiiat  pro- 
ceeding, and,  as  res  judicata,  is  entithd  to  tlie  same  effect  as  a 
final  ju'lgmeiit.      (p.  122.) 

KliS  JUDICATA— Judgment,  When  Conclusive  of  Fact.— \Vh<  re 
an  issue  of  fact  vital  to  a  controvirsy  lias  been  tried  b(>tweeii  the 
parties  litigant,  and  the  jmlgmeiit,  depending  for  its  sufficiency  upon 
a  finding  of  fact,  has  become  final,  that  determination  of  fad  is 
lorever  liiniling  in  every  court  between  the  parties  to  tliat  litigation 
and  their  |)rivie8.      (p.  122.) 
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MARRIAGE,  When  does  not  Create  a  DisaMlity. — Where  by 
the  laws  of  the  state  a  marriage  contracted  by  a  woman  already 
married  is  absolutely  void,  such  second  marriage  does  not  create 
any  disability  against  her,  nor  diminish,  as  res  judicata,  the  effect 
of  an  adjudication  against  her  made  after  the  termination  of  the 
valid  marriage  by  the  death  of  her  husband,  and  before  the  second 
or  void   marriage  had  been  annulled,     (p.   123.) 

RES  JUDICATA — Judgment  Due  to  Failure  to  Offer  Evidence. 
The  effect  of  an  order  denying  an  application  to  set  aside  a  home- 
stead out  of  the  property  of  a  decedent,  on  the  ground  that  the 
applicant  therein  is  not  his  widow,  is  not  diminished  by  proof  that 
such  order  resulted  from  the  failure  of  the  applicant  to  offer  evi- 
dence  then   available   to   her.     (p.   123.) 

RES  JUDICATA,  Order  Due  to  Failure  to  Offer  in  Evidence 
Laws  of  Another  State. — When  a  court  denied  an  application  to 
set  aside  a  homestead  out  of  the  property  of  the  decedent  on  the 
ground  that  the  applicant  was  not  his  widow,  and  its  decision  was 
based  on  an  assumption  that  the  laws  of  another  state  were  the 
same  on  the  subject  at  issue  as  those  of  the  state  wherein  the 
decision  was  made,  its  effect  as  res  judicata  cannot  be  avoided 
in  a  subsequent  proceeding  by  proving  the  laws  of  such  other  state 
and  showing  that,  had  they  been  offered  and  received  in  evidence 
in  the  first  proceeding,  the  decision  must  have  been  different,  (pp. 
123,    124.) 

RES  JUDICATA. — An  Order  Denying  an  Application  to  Set 
Aside  a  Homestead  out  of  the  property  of  a  decedent  on  the  ground 
that  the  applicant  is  not  his  widow  is  conclusive  against  her  when 
she  seeks  to  have  part  of  his  estate  distributed  to  her  as  such 
widow,     (pp.  124,  127.) 

M.  C.  Ilassett  and  Samuel  Shortridge,  for  the  appellant. 

Heller  &  Powers,  Beverly  L.  Hodghead  and  Martin  Stevens, 
for  the  respondents. 

^25  HENSHAW,  J.  John  P.  Harrington  died  testate,  and 
his  estate  was  probated  in  the  city  and  county  of  San  Fran- 
cisco. No  mention  was  made  in  his  will  of  Amelia  Harrington, 
appellant  herein.  Upon  the  hearing  of  the  executor's  peti- 
tion for  distribution  of  the  estate  she  appealed  and  filed  her 
answer  to  the  petition,  and  prayed  that  one-half  of  the  resi- 
due of  the  estate  be  distributed  to  her  as  the  widow  of  the 
deceased.  All  the  devisees  mentioned  in  the  will,  saving  one, 
appeared  and  filed  opposition  to  the  claim  of  the  appellant 
as  the  surviving  widow  of  the  deceased.  The  court  made  its 
decree  settling  the  account  of  the  executor  and  distributed 
the  estate  according  to  the  terms  of  the  will,  finding  against 
the  appellant's  alleged  right  of  succession.  Amelia  Harring- 
ton ^^*^  moved  for  a  new  trial,  which  was  denied,  and  she  ap- 
peals from  the  decree  and  from  the  order  denying  her  mo- 
tion. 
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Twice  before  during  the  progress  of  the  administration  of 
the  estate  had  Amelia  Harrington  appeared,  in  the  one  in- 
stance seeking  a  family  allowance  from  the  estate  of  deceased 
as  his  widow  (Estate  of  Harrington,  140  Cal.  294,  98  Am. 
St.  Rep.  51,  73  Pac.  1000)  ;  in  the  other,  petitioning  the  court 
to  set  aside  to  her  a  homestead  from  the  estate  of  deceased  as 
his  widow :  E.state  of  Harrington,  140  Cal.  244,  74  Pac.  136. 
In  both  of  these  proceedings  the  devisees  under  the  will,  who 
appear  as  respondents  on  this  appeal,  contested  her  applica- 
tion, the  sole  question  at  issue  being  her  relationship  to  the 
deceased  and  her  status  as  his  widow,  as  appears  from  the 
following  excerpts  from  the  opinion  of  this  court  in  the  last 
cited  case:  "This  case  comes  within  a  very  narrow  compass, 
the  only  point  involved  being  whether  the  respondent  is  the 
widow  of  the  deceased.  The  lower  court  held  that  she  was  not, 
and  we  think  that  determination  was  correct."  Again,  "Her 
right  to  have  the  court  set  apart  to  her  as  a  homestead  prop- 
erty of  the  estate  of  Harrington  can  be  based  only  on  the  fact 
that  she  is  his  widow."  The  facts  touching  the  relationship  of 
this  appellant  to  the  deceased  are  set  forth  in  the  opinion  from 
which  quotation  has  just  been  made.  She  had  been  married 
to  Harrington.  After  her  marriage,  and  in  the  belief  tliat 
Harrington  was  dead,  she  married  in  Michigan  one  Carley. 
Sub.sequently,  and  upon  hearing  rumors  to  the  effect  that  Har- 
rington was  still  alive,  she  and  Carley  voluntarily  separated. 
No  annulment  of  the  marriage  was  had.  Upon  her  former 
appeal  it  was  contended  that  as  her  second  marriage  to  Carley 
under  the  laws  of  the  state  of  Michigan  was  absolutely  void 
ab  initio,  her  status  as  the  wife  of  Harrington  had  never  been 
changed  or  atTected  by  that  void  marriage,  and  that,  so  re- 
maining his  wife,  she  became  upon  his  death  his  widow.  The 
laws  of  Michigan  were  not  offered  in  evidence  iu  support  of 
this  contention,  and  under  well-settled  principles  of  law  this 
court  held  that  in  the  absence  of  such  proof  it  would  be  as- 
sumed that  the  law  of  INIichigan  is  like  that  of  this  state  (Es- 
tate of  Richards,  133  Cal.  526,  65  Pac.  1034),  and  that  such 
being  the  condition  of  the  law  her  second  marriage  was  not 
void,  but  voidable  merely.  Upon  the  present  hearing  she 
offered,  ^^'^  as  additional  evidence  in  support  of  her  claim  of 
widowhood,  the  laws  of  Micliigan,  declaring  such  a  marriage 
to  be  not  voidable  merely,  but  absolutely  void,  and  the  judg- 
ment of  a  court  of  competent  jurisdiction  of  the  state  of  Michi- 
gan fonually  annulling  tlie  second  marriage.     The  respond- 
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ents  introduced  in  evidence  the  judgments  or  decrees  of  the 
court  denying  her  right  to  homestead  and  family  allowance, 
with  the  decisions  of  this  court  upon  appeal  therefrom,  and 
contended  that  the  question  of  her  widowhood  had  been  ad- 
judicated against  her,  and  that  an  estoppel  by  judgment  was 
therefore  raised  against  this  second  presentation  of  her  claim. 
Whether  or  not  the  former  determination  of  the  court  in 
probate  does  operate  to  raise  such  an  estoppel  by  judgment 
is  the  question  in  this  case. 

1.  Appellant  contends  that  the  status  of  husband  and  wife 
was  created  between  herself  and  John  P.  Harrington  in  the 
state  of  Michigan,  and  that  from  this  status  neither  could  be 
relieved  except  by  death  or  divorce,  that  no  divorce  having 
been  granted  they  remained  husband  and  wife  until  Har- 
rington died,  that  the  validity  or  invalidity  of  the  marriage 
of  appellant  to  Carley  must  be  determined  by  the  laws  of 
Michigan,  and  if  void  under  those  laws  was  void  everywhere, 
that  it  was  void  under  the  laws  of  Michigan,  and  that  the 
matter  of  succession  being  a  statutory  right,  fixed  by  law, 
cannot  be  made  to  depend  upon  any  act  or  omission  of  the 
widow  or  other  heir  claiming  an  estate.  All  these  grounds 
can  amount  to  no  more  than  a  declaration  that  if,  in  law, 
appellant  was  in  fact  the  widow  of  Harrington,  no  estoppel 
by  conduct,  by  deed,  or  by  judgment,  can  be  raised  against 
her  to  prevent  her  from  asserting  her  claim.  We  are,  how- 
ever, cited  to  no  authority  supporting  such  a  proposition,  and 
in  fact  it  may  be  safely  said  that  no  such  authority  can  be 
found.  So  far  as  appellant  is  concerned,  she  may  raise  an 
estoppel  against  the  assertion,  in  her  own  interest,  of  the 
claim  of  widowhood  as  readily  as  she  may  estop  herself  from 
asserting  any  other  legal  right.  So  that  the  sole  question, 
as  we  have  said,  remains,  and  is,  whether  the  judgment  of  the 
court  in  probate  in  the  homestead  proceeding  raises  an  estop- 
pel against  her  attempted  litigation  of  the  same  claim  of 
widowhood  upon  distribution. 

Herein  appellant  first  contends  that  the  doctrine  of  res 
*^^  judicata  does  not  apply  to  mere  orders  made  on  motions  in 
pending  proceedings  and  this  is  strictly  true.  But  was  this 
a  mere  order  made  on  motion  in  a  pending  proceeding,  or  was 
it  in  its  essence  a  final  judgment?  A  motion  is  an  application 
for  an  order  or  direction  of  the  court  not  i.neluded  in  a  judg- 
ment: Code  Civ.  Proc,  sec.  1003.  A  judgment  is  the  final 
determination  of  the  rights  of  the  parties  in  an  action  or  pro- 


122  American  State  Reports,  Vol.  109.      [California, 

ceedinp:  Code  Civ.  Proc,  sec.  577.  Section  1716  of  the  Code 
of  Civil  Procc<lure  provides  that  "All  issne.s  of  fact  joined  in 
probate  proeeedintrs  must  be  tried  in  conformity  with  the  re- 
quirements of  article  2,  chapter  2,  of  this  title,  and  in  all 
such  proceedinjrs  the  party  affirming  is  plaintiff,  and  the  one 
denying  or  avoiding  is  defendant.  Judgments  therein,  on  the 
issue  joined,  as  well  as  for  costs,  may  be  entered  and  enforced 
by  execution  or  otherwise  by  the  court,  as  in  civil  actions." 
And  section  9G3  of  the  Code  of  Civil  Procedure  declares  that 
an  appeal  may  be  taken  from  a  judgment  or  order  "against 
or  in  favor  of  setting  apart  property  or  making  an  allowance 
for  a  widow."  In  her  petition  for  a  homestead  this  appellant 
put  before  the  court  her  demand  to  valuable  property  of  the 
estate,  based  upon  her  claim  of  widowhood.  Is.sue  was  joined 
upon  this  claim,  the  proceeding  was  an  adversary  contested 
proceeding,  and  its  outcome  "finally  determined  the  rights  of 
the  parties  in  that  proceeding."  Called  by  what  name  one 
may  elect,  the  determination  of  the  court  in  that  matter  was 
essentially  a  judgment  within  the  meaning  of  the  definition 
above  given.  The  legislature  itself  regarded  such  a  determina- 
tion as  a  judgment  when,  in  section  963,  supra,  it  provided 
that  an  appeal  might  be  taken  from  such  "judgment"  against 
or  in  favor  of  setting  apart  proi)erty  for  the  widow. 

2.  It  is  next  contended  that  as  the  decision  in  the  home- 
stead proceeding,  finding  and  declaring  that  she  was  not  the 
widow,  was  upon  a  question  of  fact,  such  decision  did  not 
become  the  law  of  the  case.  The  rule  undoubtedly  is,  that  the 
decision  of  a  court  on  appeal,  as  to  a  question  of  fact,  does 
not  become  the  law  of  the  case,  for  the  very  obvious  reason 
that  upon  a  retrial  of  the  issues  in  the  same  case  the  facts 
may  be  made  differently  to  appear.  But  where  an  issue  of 
fact  vital  to  the  controversy  has  been  tried  between  |)arties 
litigant,  and  a  judgment  depending  for  its  sufficiency  upon 
'-"  the  finding  of  fact  has  become  final,  that  determination  of 
fact  is  forever  binding  in  every  court  betwen  the  parties  to 
that  litigation  and  their  i)riviesi  Otherwise,  as  has  been 
repeatedly  declared  by  the  courts,  there  could  be  no  end  to 
litigation.  "If  a  new  action  could  be  commenced  and  a  case 
retried  because  of  the  discovery  of  new  facts  after  the  case 
had  been  finally  disposed  of,  there  would  be  no  end  of  litiga- 
tion, and  a  ease  be  kept  in  court  forever":  Quirk  v.  Rooney, 
130  Cal.  oO.").  62  Pac.  825.  And  again:  "If  she  fjiilcd  lo 
assert  her  claim  properly,  or  to  present  the  proper  evidence 
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in  the  first  suit,  she  will  not  now  be  permitted  in  a  second  to 
litigate  it.  The  principles  herein  stated  are  elementary": 
Bingham  v.  Kearney,  136  Cal.  175,  68  Pac.  597.  And  says 
Freeman  on  Judgments,  fourth  edition,  section  260:  "It  is 
sufficient  that  the  status  of  the  action  was  such  that  parties 
might  have  had  their  lawsuit  disposed  of  according  to  their 
respective  rights,  if  they  had  presented  all  their  evidence  and 
the  court  had  properly  understood  the  facts  and  correctly  ap- 
plied the  law.  But  if  either  party  fails  to  present  all  his 
proofs,  or  improperly  manages  his  case,  or  afterward  dis- 
covers additional  evidence  in  his  behalf,  or  if  the  court  finds 
contrary  to  the  evidence  or  misapplies  the  law — in  all  of 
these  cases  the  judgment,  until  corrected  or  vacated  in  some 
appropriate  manner,  is  as  conclusive  upon  the  parties  as 
though  it  had  settled  the  controversy  in  accordance  with  the 
principles  of  abstract  justice." 

3.  It  is  contended  that  to  be  such  a  judgment  as  to  raise  an 
estoppel,  the  judgment  must  have  been  upon  the  merits,  and 
that  the  judgment  in  the  homestead  proceedings  was  not  upon 
the  merits  because  of  the  temporary  disability  of  this  appel- 
lant at  that  time.  This  temporary  disability,  it  is  asserted, 
lay  in  the  fact  that  at  the  time  of  that  hearing  the  court  in 
INIichigan  had  not  entered  its  decree  annulling  the  marriage. 
But,  in  truth,  she  was  under  no  disability.  She  failed  merely 
in  the  production  and  introduction  of  evidence  which  was  as 
available  to  her  at  that  time  as  it  was  upon  the  last  hearing, 
the  evidence  to  which  we  refer  being  the  laws  of  the  state  of 
Michigan.  Had  she  supported  her  contention  that  her  mar- 
riage to  Carley  was  absolutely  void  ab  initio,  by  proof  of  the 
laws  of  Michigan,  it  would  have  been  sufficient  for  her  case, 
and  she  would  of  necessity  have  been  adjudged  the  widow 
^•^^  of  Harrington,  as  was  the  petitioner  in  Estate  of  New- 
man, 124  Cal.  692,  57  Pac.  686.  In  her  brief  appellant  states 
that  "it  was  proved  by  the  laws  of  Michigan,  set  forth  in  the 
agreed  statement  of  facts  admitted  in  evidence,  that  under 
those  laws  the  pretended  marriage  entered  into  between 
James  Carley  and  Amelia  Harrington,  in  the  year  1886,  was 
absolutely  void  without  any  decree  of  divorce  or  legal  process 
to  so  declare  it."  If  that  be  so,  then  her  misfortune  was  not 
that  she  was  laboring  under  any  disability  at  the  time  of  tlie 
hearing  in  the  homestead  proceeding,  but  it  lay  simply  in 
her  failure  to  introduce  and  avail  herself  of  evidence  at 
hand  in  proof  of  her  claim.     But,  as  is  said  in  Bingham  v. 
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Kearney,  136  Cal.  135,  68  Pac.  597:  "If  she  failed  to  assert 
her  claim  properly  or  to  present  the  proper  evidence  in  the 
first  suit,  she  will  not  now  be  permitted  in  a  second  to  liti- 
gate it." 

4.  It  thus  havinor  been  made  to  appear  that  the  decree  of 
the  court  refusinof  to  set  aside  a  homestead  is  in  its  essence 
a  judfjment,  and  that  the  issue,  and  indeed  the  sole  matter  in 
controversy  in  the  proceedino^,  was  the  status  of  this  appel- 
lant as  the  widow  of  Harrington,  deceased,  and  it  further 
having  been  made  to  appear  that  this  issue  was  directly 
involved,  fully  litigated,  and  specifically  decided,  against  the 
contention  of  the  appellant,  and,  finally  it  appearing  that 
appellant,  in  the  homestead  proceedings,  was  not  under  any 
disability,  and  that  her  petition  was  not  denied  for  a  mere 
failure  of  proof  in  the  nature  of  nonsuit,  there  is  left  for 
consideration  but  one  further  contention  of  the  appellant, 
which  is,  that,  notwithstanding  the  existence  of  all  these  facts, 
still  the  judgment  in  the  homestead  proceeding  is  not  rea 
judicata  in  proceedings  upon  distribution.  Appellant  here 
relies  upon  the  decision  of  this  court  in  Estate  of  Nolan,  145 
Cal.  559,  79  Pac.  428,  and  upon  certain  adjudications  of  sister 
states,  and  the  conse(iuences  to  her  of  an  adverse  adjudication 
prompts  a  review  of  these  cases. 

In  Estate  of  Nolan,  Mary  Nolan  had  filed  a  petition  for 
letters  of  administration  upon  the  estate,  alleging  that  she 
was  the  widow  of  the  deceased.  Letters  of  administration 
were  issued  to  her,  and  she  acted  as  such  administratrix.  No 
appeal  was  taken  from  this  decree.  Subsequently  she  ob- 
tained an  order  granting  her  a  family  allowance  as  widow, 
^•*'  and  no  appeal  was  taken  from  such  order.  Thereafter,  on 
petition  for  partial  distribution  of  the  estate  and  after  a 
hearing  by  all  j)arties  and  after  a  contest  for  the  first  time 
raised  upon  the  question  of  her  status  as  widow,  the  court 
found  that  she  was  not,  and  never  had  been,  the  widow  of  the 
deceased,  and  distributed  the  estate  to  the  heirs  at  law.  The 
j)retended  widow  acciuiesced  in  this  decision  and  never  ap- 
pealed from  it.  Subse(|uently,  in  the  settlement  of  her  ac- 
count objections  were  raised  to  the  payment  of  some  six  hun- 
dred and  twenty-five  dollars  as  family  allowance  under  the  or- 
der which  long  before  had  become  final.  This  court  decided 
merely  that,  owing  to  the  finality  of  the  order  of  family  al- 
lowance, her  rights  under  it  were  fixed,  and  that  the  subse- 
quent finding  and  decree  of  the  court  upon  proceedings  for 
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distribution  to  the  effect  that  she  was  not  his  widow  could  not 
be  taken  advantage  of  to  defeat  her  rights  under  a  judgment 
which  had  become  conclusive  in  her  favor.  It  is,  however,  here 
to  be  noted  that  in  the  granting  of  letters  of  administration 
and  in  the  making  of  the  family  allowance,  the  question  of  her 
widowhood  was  never  controverted.  It  was  not  an  issue  in 
either  proceeding.  In  neither  of  those  two  adjudications  had 
there  been  a  hearing  and  determination  upon  the  merits,  and 
doubtless  for  this  reason  j\Tary  Nolan  did  not  plead  either  de- 
cree in  bar  of  the  proceedings  on  distribution.  This  case,  how- 
ever, must  be  construed  with  that' of  Howell  v.  Budd,  91  Cal. 
342,  27  Pac.  747.  There  this  court,  in  Bank,  had  under  con- 
sideration the  effect  of  an  adjudication  under  an  application 
for  letters  of  administration  where  the  right  of  the  petitioner 
was  contested  solely  upon  the  issue  as  to  whether  or  not  she 
was  the  child  of  the  deceased,  and  reviewing  at  length  the 
rule  and  doctrine  of  res  judicata,  particularly  as  applied  to 
determination  of  heirship  in  probate  proceedings,  we  declared 
that  the  judgment  of  the  court  upon  such  hearing,  if  not  re- 
versed upon  appeal,  is  a  determination  for  all  time  and  in  all 
courts,  so  far  as  the  parties  to  the  proceeding  are  concerned. 
With  particularity  it  was  pointed  out  that  so  to  be  an  ad- 
judication upon  heirship  or  right  of  succession  the  matter 
must  turn  upon  that  contested  issue,  and  this  fact  must  be 
made  to  appear;  but  when  the  right  does  so  turn,  and  is  so 
made  to  appear  by  the  grant  of  administration,  says  Green- 
leaf  (Greenleaf  on  Evidence,  sec.  550)  :  *'The  sentence  ^^^  or 
decree  upon  that  question  is  conclusive  everywhere  in  a  suit 
between  the  same  parties  for  distribution ' ' :  See,  also,  Garwood 
V.  Garwood,  29  Cal.  514. 

Of  the  adjudications  from  sister  states  which  appellant 
cites  as  being  directly  in  point,  the  first  is  Bradley  v.  Johnson, 
49  Ga.  412.  The  facts  in  that  case  were,  that  letters  of  ad- 
ministration upon  the  estate  of  one  Bradley  had  been  issued 
to  Emma  Bradley,  claiming  to  be  his  widow.  An  appeal  was 
taken  to  the  superior  court  and  a  trial  by  jury  had,  the  jury 
rendering  the  following  verdict:  "We,  the  jury,  find  that 
John  Johnson,  applicant,  is  entitled  to  administration  on  the 
estate  of  Thaddeus  W.  Bradley,  deceased."  Judgment  was 
entered  on  this  verdict.  Subsequently  the  alleged  widow 
petitioned  for  an  accounting  and  distribution  of  Bradley's 
estate.  A  trial  by  jury  was  had  and  the  administrator  inter- 
posed, by  way  of  estoppel  to  the  claim  of  the  alleged  widow, 
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the  judfrment  in  the  former  proceeding.  The  appellate  court 
declared,  in  sub-stance,  that  it  did  not  appear  that  there  had 
been  a  trial  of  the  question  of  her  widowhood  upon  its  merits, 
and  that  it  was  decided  at  all  could  be  gathered  only  by 
inference,  saying:  "The  judgment  does  not  decide  anything 
more,  and  does  not  purport  to  decide  anything  more,  than 
the  fact  that  Johnson  was  entitled  to  the  administration  on 
Bradley's  estate.  That  judgment  is  not  an  adjudication 
directly  upon  the  point  that  the  complainant  is  not  the  widow 
of  Bradley,  and  does  not  purport  to  decide  that  question." 
Contrast  this  with  the  language  of  this  court  in  Estate  of 
Harrington,  140  Cal.  244,  74  Pac.  136:  "This  case  comes  with- 
in a  very  narrow  compass,  the  only  point  involved  being 
whether  the  respondent  is  the  widow  of  the  deceased.  The 
lower  court  held  that  she  was  not,  and  we  think  that  deter- 
mination was  correct." 

In  Oldham  v.  M elver,  49  Tex.  556,  a  mulatto  woman 
claimed  to  be  the  widow  of  William  Oldham,  a  white  man, 
the  laws  of  the  state,  civil  and  penal,  prohibiting  such  mar- 
riages. The  alleged  widow,  upon  application,  had  caused  to 
be  set  apart  to  her  a  homestead  and  the  exempted  property. 
The  administrator  sought  to  set  aside  these  judgments  under 
proceedings  in  certiorari.  While  this  matter  was  thus  pend- 
ing, an  action  was  tried  touching  the  right  of  possession  of 
the  homestead  property  between  the  widow  and  certain  out- 
side ^•'•^  claimants,  renters  of  the  homestead  property,  who 
were  in  possession  thereof.  This  ease  went  to  judgment,  the 
decision  being  that  the  renters  should  retain  the  homestead 
and  other  exempt  property  during  the  year  1869,  holding  it  as 
tenants  of  Pliillis  (the  alleged  widow),  and  her  children, 
and  at  the  end  of  the  year  turn  it  over  to  them  and  pay  to 
them  its  rental  value  for  the  year.  "This  rental  value,  "says 
the  supreme  court  of  Georgia,  "was  the  only  matter  sub- 
mitted to  or  found  in  the  trial  of  the  case."  The  proceeding 
in  certiorari  from  the  homestead  award,  coming  on  to  be 
heard,  this  judgment  was  ])leaded  as  a  final  adjudication  of 
her  status.  The  supreme  court  of  Georgia  fully  recognized 
the  binding  force  which  pertained  to  a  decree  awarding  a 
homestead,  where  the  question  of  the  widowhood  of  the  claim- 
ant was  directly  involved  and  adjudicated,  using  this  lan- 
guage: "Under  the  law  as  it  existed  the  county  court  was 
authorized  to  set  apart  to  the  widow  and  children  of  tho 
deceased,  if  he  had  such,  the  homestead  and   exempted    proj)- 
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erty.  This  gave  that  court  the  right  to  ascertain  the  fact 
that  she  was  his  lawful  wife,  and  that  certain  of  her  children 
were  his  heirs,  and  to  make  the  order  setting  apart  the  prop- 
erty. That  was  an  adjudication  of  that  fact  by  a  competent 
court  having  jurisdiction  in  the  matter  as  peri;aining  to  the 
estate  of  William  Oldham,  then  being  administered  in  said 
couri;.  That  order  conclusively  established  that  fact  in  any 
other  suit  or  proceeding  in  which  it  was  or  might  be  involved 
or  be  put  in  issue,  until  set  aside  by  appeal  or  ceri;iorari 
directly."  The  court  then  proceeds  to  show,  first,  that  in  the 
action  between  Phillis  and  the  renters  in  possession  of  the 
homestead,  Phillis  obtained  judgment — not  by  a  trial  upon 
the  question  of  the  merits  of  her  widowhood,  but  simply  by 
pleading  that  her  widowhood  had  been  adjudicated  by  the 
order  of  the  county  court,  and  "upon  that  alone,"  says  the 
court,  "and  not  upon  the  trial  or  determination  of  that 
fact."  Therefore,  there  was  not  only  no  adjudication  upon 
the  merits,  but  the  very  matter  of  her  widowhood  was  still 
sub  judice  in  the  certiorari  proceedings — a  direct  attack  upon 
the  homestead  judgment — which  proceedings  in  certiorari 
resulted  in  the  defeat  of  Phillis'  claim.  It  will  be  observed 
that  this  Texas  case,  so  far  from  being  a  recognition  of  ap- 
pellant's contention,  distinctly  declares  the  law  as  to  the 
*^*  effect  of  a  judgment  in  homestead  procedings  to  be  such 
as  we  here  hold  it  to  be. 

The  last  case  is  that  of  Bordwell  v.  Saginaw  Circuit  Judge, 
119  Mich.  421,  48  N.  W.  468.  The  alleged  widow  applied  to 
the  probate  court  asking  for  an  allowance  for  her  support. 
The  heirs  at  law  contested  her  claim  of  widowhood.  The 
probate  judge  determined  she  was  the  widow  and  made  her 
an  allowance.  The  heirs  appealed  to  the  circuit  court.  The 
relator  moved  the  circuit  court  to  dismiss  the  appeal  upon 
the  ground  that  the  order  was  not  appealable.  Her  motion 
was  denied.  The  proceeding  before  the  supreme  court  of 
Michigan  was  to  review  the  action  of  the  circuit  court,  or,  in 
other  words,  it  was  to  determine  the  single  question  whether 
or  not,  under  the  laws  of  Michigan,  an  appeal  lay  from  the 
order  granting  a  family  allowance  to  an  alleged  widow, 
when  the  question  of  her  status  was  disputed.  The  supreme 
court  of  Michigan  held  that  its  laws  permitted  no  such  ap- 
peal. This  was  the  beginning  and  the  end  of  its  determina- 
tion, but,  probably  because  of  the  fact  that  so  grave  a  ques- 
tion as  the  status  of  widowhood  should  not  be  finally  deter- 
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mined  for  all  time,  and  in  all  proceedings,  without  the  right  of 
appeal  which  is  so  generally  accorded  in  other  states,  the  su- 
preme court  of  Michigan,  as  obiter  purely,  and  without  dis- 
cussion or  citation  of  authority  declared  that  the  determina- 
tion of  the  probate  judge,  "that  relator  is  the  widow  of  Mr. 
Bordwell  is  conclusive  only  so  far  as  it  relates  to  the  allow- 
ances made  to  her  pending  the  litigation,  and  is  not  res 
judicata  as  to  her  right  as  widow  to  the  distributive  share  of 
the  estate  to  which  the  widow  is  entitled."  Under  the  differ- 
ent laws  of  this  state,  where  an  adjudication  of  a  homestead  is 
a  judgment  from  which  an  appeal  may  be  taken,  this  dictum 
of  the  supreme  court  of  Michigan,  for  reasons  already  given, 
cannot  be  regarded  as  persuasive. 

The  decree  and  order  appealed  from  are  therefore  affirmed. 

McFarland,  J.,  and  Lorigan,  J.,  concurred. 

Hearing  in  Bank  denied. 


A  Judgment,  though  erroneous,  becomes  conclusive  and  a  bar  as  res 
judicata  if  not  appealed  from:  Lamb  v.  Wahlenraaier,  144  Cal  91, 
103  Am.  St.  Rep.  66;  Moore  v.  Snowball,  98  Tex.  16,  107  Am,  St. 
Kcp.  596.  The  rule  of  res  judicata  extends  to  every  proposition  as- 
sumed or  decided  by  a  court,  upon  which  the  final  conclusion  is 
based,  and  this  includes  the  status  of  a  person,  where  that  is  the 
subject  upon  which  the  judgment  acts:  State  v.  McDonald,  108  Wis. 
8,  81  Am.  St.  Eep.  878. 


COONAN  V.  LOEWENTHAIi. 

[147  Cal.  218,  81  Pac.  527.] 

JUDGMENT,   SetoC  of  One  Against  Another  on  Motion. — A 

court  has  jurisdiction  of  a  motion  to  set  off  one  judgment  against 
another.  The  power  to  proceed  by  motion  rests  upon  the  general 
jurisdiction  which  courts  possess  over  their  judgments  and  their 
suitors,     (p.    131.) 

SETOFF  of  One  Judgment  Against  Another,  Presumption  in 
Support  of. — Where  a  court  directs,  as  against  the  assignee  of  i.  judg- 
ment, that  there  be  set  off  against  it  a  judgment  in  favor  of  the 
judgment  debtor,  it  will  be  presumed  on  appeal  that  the  court 
found  that  the  assignee  took  his  assignment  with  notice  of  the  right 
to  such   setoff,     (p.   132.) 

THE  ASSIGNMENT  OF  A  JCTDGMENT  is  Subject  to  the 
right  of  the  judgment  debtor  to  offset  against  the  judgment  as- 
signee a  judgment  in  the  former's  favor,  of  which  the  assignee 
had  notice  prior  to  the  assignment,     (p.   132.) 
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THE  ASSIGNMENT  OF  A  JTJDGMENT  is  Subject  to  the 
Right  of  Setoff  in  favor  of  the  judgment  debtor,  though  at  the  time 
of  the  assignment  he  had  not  paid  the  claims  out  of  which  his 
T-.-jht  to  setoff  arose,  as  where,  previous  to  the  assignment,  he  was 
liable  as  a  surety  cf  the  judgment  creditor  and  subsequently  paid 
the  indebtedness  for  which  he  was  such  surety,     (p.  133.) 

JUDGMENT,  Setoff  of  One  Against  Another — Rule  in  Equity. 
When  a  judgment  creditor  is  insolvent,  equity  will  allow  a  setoff 
against  his  judgment  of  a  judgment  in  favor  of  his  judgment  debtor 
when  a  court  of  law  would  not,  and  in  cases  where,  though  the 
right  to  setoff  had  not  accrued  at  the  time  of  the  assignment,  yet 
the  liability  then  existed  under  which  the  right  of  setoff  against  tho 
insolvent   debtor   subsequently   accrued,     (p.   133.) 

JUDGMENT — itight  of  Setoff  Based  on  Secured  Claim. — The 
assignment  of  a  judgment  is  subject  to  a  right  of  setoff  in  favor  of 
the  judgment  debtor,  though  at  the  time  of  the  assignment  the  de- 
mand on  which  the  offset  is  claimed  was  secured  by  a  mortgage 
which,  after  the  assignment,  is  foreclosed,  the  property  sold,  and  a 
judgment  for  the   deficiency  docketed,     (p.  135.) 

J.  H.  G.  Weaver  and  Henry  L.  Ford,  for  the  appellant. 

J.  W.  Turner,  for  the  respondent. 

219  LORIGAN,  J.  This  is  an  appeal  taken  by  Mary 
Coonan  from  an  order  setting  off  certain  judgments  against 
each  other  pro  tanto. 

The  validity  of  the  order  is  presented  under  this  state  of 
facts:  On  May  31,  1896,  plaintiff,  J.  F.  Coonan,  brought  an 
action  against  Loewenthal  to  recover  something  over  seven 
thousand  dollars,  alleged  to  be  due  plaintiff  from  defendant 
for  professional  services  rendered  by  plaintiff  as  attorney  at 
law,  and  on  August  27,  1897,  plaintiff  obtained  a  judgment 
for  five  thousand  dollars  and  costs.  This  judgment  plaintiff', 
on  the  same  day  of  its  entry,  assigned  to  his  wife,  the  appel- 
lant, Mary  Coonan,  the  defendant  having  actual  notice  of  the 
assignment  to  her  at  the  time  it  was  made.  At  the  date  of 
such  assignment  plaintiff  Coonan  was  insolvent,  and  at  the 
time  of  the  making  of  the  order  herein  appealed  from  still 
remained  so. 

The  defendant  appealed  from  the  judgment  of  August  27, 
1897,  and  on  July  18,  1900,  it  was  affirmed  by  this  court. 
So  much  as  to  the  judgment  recovered  by  plaintiff  against 
defendant. 

Now,  as  to  the  judgment  recovered  by  defendant  against 
plaintiff.  It  appears  that  between  September  1,  1892,  and 
March  11,  1895,  Loewenthal  became  surety  for  J.  F.  Coonan 
upon  several  promissory  notes,  payable  within  one  year  after 
date,  the  proceeds  of  which  were  received  by  Coonan  for  his 
Am.  St.  Eep.,  Vol.  109—9 
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individual  use  and  bt^riCfit,  and  to  secure  Loewenthal  a*rainst 
loss  by  reason  of  his  said  suretyship,  and  to  insure  further 
indorsements,  said  Coonan  executed  and  delivered  to  him  four 
mortfraj,'es,  ranging  in  date  from  March  8,  1890,  to  ^lay  10, 
1894,  which  were  duly  recorded. 

On  August  28,  1897,  the  day  following  the  judgment  ren- 
dered against  him  in  favor  of  Coonan — the  said  notes  being 
due  and  said  Coonan  having  failed  to  pay  any  of  them,  after 
demand  made  on  him,  and  being  insolvent — said  Loewenthal 
paid  and  took  up  all  said  several  notes,  and  brought  an  action 
against  Coonan  to  foreclose  the  several  mortgages  given  as 
*^®  security  to  protect  him  against  loss  from  these  ])aymeiits. 
A  decree  of  foreclosure  and  sale  in  said  action  was  duly  en- 
tered on  January  20,  1899,  for  eight  thousand  seven  hundred 
and  seventy-two  dollars  and  sixty-five  cents  in  favor  of  Loewen- 
thal, and  the  mortgaged  property  having  been  sold  under  an 
order  of  sale,  a  deficiency  judgment  in  his  favor  was  docketed 
against  said  J.  F.  Coonan  on  June  26,  1899,  for  the  sum  of 
six  thousand  five  hundred  and  ninety-nine  dollars  and  twenty 
cents.  An  appeal  was  taken  from  the  decree  of  foreclosure 
and  the  judgment  modified  and  affirmed  by  this  court  Febru- 
ary 20,  1902. 

Previous  thereto,  and  on  August  21,  1900,  Loewenthal 
served  upon  said  J.  F.  Coonan  and  ]\[ary  Coonan  the  appel- 
lant here,  notice  of  an  application  to  be  made  to  the  sui)erior 
court  of  Humboldt  county,  in  which  both  said  judgments  were 
rendered,  for  an  order  that  the  judgment  for  rive  thousand 
dollars  entered  in  the  suit  of  Coonan  v.  Loewenthal,  in  favor 
of  Coonan,  on  August  27,  1897,  be  set  off  pro  tanto  against  the 
deficiency  judgment  entered  in  the  suit  of  Loewenthal  against 
Coonan,  in  favor  of  Loewenthal,  on  June  2G,  1899,  for 
six  thousand  five  hundred  and  ninety-nine  dollars  and  twenty 
cents.  Hut  it  appearing  that,  by  reason  of  the  appeal  taken 
in  the  case  of  Loewenthal  against  Coonan,  the  judguKMit 
in  that  case  had  not  become  final,  the  superior  court,  instead 
of  acting  ui)on  the  motion,  [iroperly  ordered  it  to  be  retained 
until  such  judgment  should  become  final. 

Thcrcal'ter,  such  judgment  becoming  final,  said  motion  was 
renewed.  Upon  the  hearing  thereof  .Mary  C'Oonan,  the  a])i)el- 
lant,  ()l)jected  to  the  jurisdiction  of  the  court  to  entertain  the 
motion,  which  was  overruled,  and  upon  the  merits,  in  addition 
to  other  evidence,  affidavits  were  pres(Mit<'d  upon  both  sides, 
raising  an  issue  as  to  wliether  tlie  appellant  was  a  jjiirt'liaser 
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and  assignee  of  the  judgment  recovered  by  her  husband 
against  Tjoewenthal  for  a  valuable  consideration,  and  without 
notice  of  any  right  of  setoff,  or  other  defense,  existing  in 
favor  of  Loewenthal  at  the  time  of  the  assignment 

The  court  upon  the  showing  subsequently  entered  an  order 
in  favor  of  Loewenthal,  directing  that  the  amount  of  the  judg- 
ment in  Coonan  v.  Loewenthal,  calculated  to  date,  be  credited 
upon  the  deficiency  judgment  docketed  in  Loewenthal  against 
Coonan,  and  that  the  former  judgment  be  satisfied  of  record. 

It  is  from  this  order  that  the  assignee,  Mary  Coonan,  ap- 
peals. 

It  is  insisted  here,  as  it  was  on  the  hearing  below,  that  the 
^^^  superior  court  had  no  jurisdiction  to  entertain  the  applica- 
tion to  set  off  these  judgments  against  each  other  on  motion ; 
that  a  separate  action  should  have  been  instituted  against  ap- 
pellant for  that  purpose. 

But  the  authorities  are  against  appellant  on  this  point.  In 
at  least  two  decisions  of  this  court  the  jurisdiction  of  the 
lower  court  to  proceed  on  motion  to  offset  judgments  has  been 
expressly  sustained,  and  the  practice  which  has  been  followed 
here  is  there  sanctioned  and  approved.  The  power  to  pro- 
ceed by  motion  rests  upon  the  general  jurisdiction  which 
courts  possess  over  their  judgments  and  their  suitors:  Por- 
ter v.  Liscom,  22  Cal.  430,  83  Am.  Dec.  76 ;  Ha ikins  v.  Jor- 
dan, 123  Cal.  160,  55  Pac.  786. 

Counsel  for  appellant  make  their  further  points  on  this 
appeal  on  the  assumption  that  appellant  was  a  purchaser  for 
value  of  the  judgment  in  favor  of  her  husband,  and  took  his 
assignment  without  notice  of  respondent's  alleged  right  of 
setoff.  But  whether  she  was  such  purchaser  and  took  with- 
out notice  was  an  issue  in  the  lower  court,  to  which  evidence 
was  addressed.  The  affidavit  of  J.  F.  Coonan,  which  fur- 
nishes the  only  evidence  as  to  the  consideration  for  the  assign- 
ment, stated  that  it  was  made  in  payment  of  a  pre-existing 
indebtedness  consisting  of  two  sums  of  money  aggregating 
some  two  thousand  dollars  which  he  had  borrowed  from  the 
appellant  in  the  years  1883  and  1893.  It  does  not  appear  that 
this  indebtedness  was  evidenced  by  any  note,  or  that  any  de- 
mand for  payment  was  ever  made,  and  it  will  be  observed 
that  it  was  outlawed  many  times  over  M^hen  the  assignment 
was  given.  These  facts,  when  taken  into  consideration  with 
other  circumstances  surrounding  the  transaction,  might  well 
raise  a  question  as  to  whether  there  ever  was,  in  fact,  an  in- 
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debtedness,  as  such,  existing  between  the  appellant  and  her 
husband,  sufificient  to  support  the  assi^mraent  and  defeat  the 
right  of  respondent,  as  a  creditor  of  J.  F.  Coonau,  to  a  setoff. 
But  without  further  discussing  this  matter  of  consideration 
for  the  assignment,  there  was,  as  we  say,  also  an  issue  as  to 
whether  the  appellant  did  not  take  the  assignment  with  notice. 
Upon  this  issue,  while  it  is  contended  by  respondent  that  the 
evidence  was,  in  legal  effect,  one  way,  and  in  support  of  his 
claim  that  she  took  with  such  notice,  it  was  at  least  conflict- 
ing, and  in  support  of  the  order  of  the  lower  court  directing 
"-^  the  setoff,  it  must  be  a.ssumed  that  if  the  court  did  not  find 
that  appellant  was  not  a  purchaser  for  value,  it  at  least  found 
she  took  the  assignment  with  notice  of  defendant's  right  of 
setoff.  In  order  that  appellant  might  be  protected  under  the 
assignment  against  respondent's  claim,  it  was  at  least  neces- 
sary that  she  be  both  a  purchaser  for  value  and  without  notice, 
and  as  the  evidence  warranted  the  court  in  finding  against  her 
at  least  upon  the  latter  point,  it  must  be  presumed,  in  sup- 
port of  the  order  directing  the  setoff,  that  it  did  so.  This 
being  true,  her  assignment  did  not  affect  the  right  of  respond- 
ent to  insist  upon  a  setoff  against  the  judgment  obtained 
against  him  by  the  assignor,  J.  F.  Coonan :  Porter  v.  Liscom, 
22  Cal.  4:}0,  83  Am.  Dec.  76. 

It  is,  it  is  true,  insisted  by  respondent  that  even  if  apjx^- 
lant  were  a  purchaser  for  value  and  in  good  faith  neverthe- 
less she  took  the  assignment  burdened  with  the  right  of  re- 
spondent to  assert  his  claim  of  setoff.  As,  however,  it  nuist 
be  assumed  in  support  of  the  order  that  she  at  least  took  with 
notice,  we  are  not  called  upon  to  discuss  a  proposition  whicli 
is  not  necessarily  involved  in  the  consideration  of  the  ajipeal, 
or  essential  to  its  disposition. 

As,  tlien,  the  effect  pf  the  order  of  the  lower  court  was  to 
find  that  appellant  took  with  notice  of  respondent's  rights 
and  in  subordination  to  them,  further  consideration  of  this 
appeal  would  be  unnecessary  if  it  were  not  for  the  claim  of 
appellant  that  at  the  time  of  the  assignment  to  her  there 
existed  no  right  of  setoff  in  favor  of  respondent.  In  this 
rogard  it  is  insisted  that  no  such  right  existed  because  at  the 
time  of  the  assiLriuucjit  the  respondent  had  not  actually  paid 
file  money  due  upon  the  notes  for  wliich  he  had  become  the 
surety  of  J.  F.  Coonan,  and,  further,  because  res})oiident  was 
protected  in  his  suretyship  by  the  mortgages  given  him  by 
J.  F.  Coonan,  and  no  personal  liability  existed  between  them, 
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or  could  exist  until,  by  foreclosure  of  said  mortgages,  it 
should  be  ascertained  whether  the  property  mortgaged  was 
sufficient  security  for  the  amount  involved. 

We  do  not  think  this  position  of  appellant  is  maintainable. 
The  fact  that  Loewenthal  had  not  actually  paid  the  notes  at 
the  time  of  the  assignment  to  appellant  is  not  controlling. 

While  Loewenthal's  demand  against  Coonan  had  not  ac- 
crued ^^^  because  the  notes  had  not  been  actually  paid,  still 
the  contracts  upon  which  Loewenthal's  liability  rested  for 
such  payment  were  then  in  existence.  The  notes  upon  which 
he  was  surety  were  overdue,  unpaid  by  Coonan,  and  the  latter 
was  insolvent. 

Under  these  circumstances,  whatever  the  rule  at  law  may 
be,  in  equity  the  right  of  setoff  is  recognized  as  existing. 
The  insolvency  of  a  debtor  is  one  of  the  principal  grounds 
upon  which  the  intervention  of  a  court  of  equity  to  grant  an 
equitable  setoff  rests,  and  when  such  insolvency  exists  a  cour< 
of  equity  will  allow  the  setoff  notwithstanding  the  assign- 
ment, when  a  court  of  law  would  not,  and  in  cases  where, 
though  the  right  to  a  setoff  had  not  actually  accrued  at  the 
time  of  the  assignment,  yet  a  liability  then  existed  under 
which  a  right  of  setoff  against  an  insolvent  debtor  subse- 
quently accrues:  Whitehead  v.  Jessup,  7  Colo.  App.  460, 
43  Pac.  1042 :  Warren  v.  Whittaker,  6  Mich.  136,  72  Am.  Dec. 
65 ;  Nashville  Trust  Co.  v.  Bank,  91  Tenn.  336,  18  S.  W.  822, 
15  L.  R.  A.  710:  Wood  v.  Steele,  65  Ala.  439;  Krause  v.  Beitel, 
3  Rawle,  199,  23  Am.  Dec.  116 ;  Central  A.  Co.  v.  Buchanan, 
33  C.  C.  A.  598,  90  Fed.  461;  Ellis  v.  Kerr  (Tex.  Civ.  App.), 
23  S.  W.  1050;  North  Chicago  Mill  Co.  v.  St.  Louis  Ore  etc. 
Co.,  152  U.  S.  596,  14  Sup.  Ct.  Rep.  710,  38  L.  ed.  656; 
^lattingly  v.  Sutton,  19  W.  Va.  19. 

We  make  no  quotations  from  these  authorities  because  in 
the  case  of  St.  Louis  Nat.  Bank  v.  Gay,  101  Cal.  290,  35  Pac. 
876,  the  doctrine  which  they  support  is  in  principle  sustained 
— that  the  existence  at  the  time  of  the  assignment  of  the  lia- 
bility to  pay,  upon  the  part  of  the  surety,  was  sufficient  to 
sustain  his  right  to  a  setoff,  notwithstanding  the  assignment, 
where  pajTiients  were  made  subsequent  thereto  by  virtue  of 
that  liability,  and  an  unsatisfied  demand  for  reimbursement 
existed  in  his  favor  when  his  right  of  setoff  was  sought  to  be 
enforced. 

It  is  there  decided  that  the  maker  of  non-negotiable  notes 
wliich  had  been  assigned  by  the  payee  to  a  third  party  might 
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set  off  against  them  the  note  of  the  payee  which  he  had  pur- 
chased before  the  date  of  the  assignment,  and  that  it  was  of 
no  moment  that  the  note  sought  to  be  set  off  was  not  due  when 
the  assignment  was  taken,  if  it  was  due  at  the  commencement 
of  the  action  in  which  it  was  asserted  as  a  setoff. 

2-"*  The  proposition  involved  in  that  case,  as  in  the  case  at 
bar,  was  whether  the  assignee  took  subject  to  a  right  of  setoff, 
and  it  was  there  determined  that  he  did,  and  that  the  fact 
relied  on — that  the  indebtedness  was  not  due  when  the  as- 
signment was  made — was  of  no  importance.  In  that  case  the 
thing  itself  which  fixed  the  liability  of  the  plaintiff  therein — 
the  note,  a  chose  in  action — was  existing  at  the  time  of  the 
assignment,  and  it  was  sufficient  to  entitle  it  to  be  enforced  as 
a  setoff  against  the  assignee  that  it  was  due  when  the  action 
in  which  it  was  asserted  as  a  setoff  was  commenced,  although 
not  due  at  the  date  of  the  assignment. 

In  the  case  at  bar  the  liability  of  Loewenthal  upon  his  con- 
tract of  suretyship  for  Coonan  on  the  notes  was  existing  at  the 
time  the  assignment  to  appellant  was  made,  and  as  he  subse- 
quently paid  the  notes  under  it,  his  claim  against  Coonan  had 
fully  accrued  at  the  time  he  sought  to  have  set  off  pro  tanto 
the  judgment  in  Coonan  v.  Loewenthal  against  the  deficiency 
judgment  which  he  had  obtained  against  Coonan,  and  which 
represented  Coonan 's  indebtedness  to  him  under  the  liability 
existing  at  the  date  of  the  assignment. 

We  are  satisfied  that  in  principle  the  doctrine  announced 
in  the  case  referred  to  should  be  applied  in  the  case  at  bar. 
But  the  natural  equities  in  the  present  case  also  call  for  the 
application  of  that  rule.  The  appellant  took  his  assignment 
of  the  judgment  with  knowledge  that  Loewenthal  was  surety 
for  her  husband  upon  these  notes.  ITis  liability  as  surety  was 
an  existing  one  when  the  assignment  was  taken  by  her,  and 
the  insolvency  of  her  husband  at  that  time  and  prior  thereto 
made  it  as  certain  that  Loewenthal,  as  surety,  would  have  to 
pay  the  indebtedness  represented  by  the  notCvS,  as  it  was  cer- 
tain therefrom  that  her  husband  could  not  do  so. 

By  reason  of  the  insolvency  of  Coonan  his  liability  to  his 
surety,  Loewenthal,  became  as  certain  and  definite  as  if  pay- 
ment of  the  notes  had  actually  been  made  by  the  latter;  and 
as  Coonan  at  the  time  he  obtained  the  judgment  against 
Loewenthal  was  insolvent,  the  latter,  by  reason  of  the  fact 
that  he  would  have  certainly  to  pay  as  surety  the  indebtedness 
of  Coonan,  was  entitled  to  retain  any  money  due  from  him 
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to  Coonan,  as  indemnity  against  that  liability,  and  he  could 
not  be  deprived  of  that  right  by  Coonan 's  assignment  of  the 
judgment,  the  enforcement  of  which  by  the  assignee  would 
^^^  deprive  him  of  the  indemnity  fund.  This  right  of  Loewen- 
thal to  retain,  as  an  indemnity  fund,  the  money  due  Coonan 
under  his  judgment,  sprung  from  the  fact  of  the  insolvency 
of  Coonan  at  the  time  of  the  rendition  of  the  judgment  in 
his  favor,  and  at  the  time  the  assignment  was  made  and  ex- 
isted by  virtue  of  the  liability  of  Loewenthal  as  surety  for 
him,  and  not  upon  whether  actual  payment  of  the  notes  for 
which  he  was  such  surety  had  been  made  by  Loewenthal  or 
not. 

And  this  right  could  not  be  affected  by  the  assignment  of 
appellant.  If  it  could,  then  a  surety,  under  such  circum- 
stances, would  be  entirely  without  remedy,  when  it  is  obvious 
that  the  plainest  principles  of  justice  are  in  his  favor.  Coonan 
himself,  being  insolvent,  could  not  have  enforced  his  judg- 
ment against  Loewenthal  in  face  of  the  liability  of  the  latter 
as  his  surety  on  these  notes,  existing  when  such  judgment  was 
obtained,  and  appellant,  as  assignee,  could  stand  in  no  better 
position  than  her  assignor.  In  harmony  with  the  rule  as  de- 
clared in  the  authorities  we  have  cited,  and  with  the  principle 
anounced  in  St.  Louis  Nat.  Bank  v.  Gay,  101  Cal.  290,  35 
Pac.  876,  we  are  satisfied  that  the  facts  in  the  case  at  bar  show 
that  the  right  of  setoff  existed  in  favor  of  Loewenthal,  under 
his  contract  of  suretyship,  when  the  assignment  of  the  judg- 
ment in  favor  of  Coonan  was  made  by  him  to  appellant ;  that 
if  the  simple  fact  of  the  existence  of  Loewenthal's  liability 
as  a  surety,  at  the  time  of  the  judgment  obtained  by  Coonan, 
had  not  secured  that  right  to  him  notwithstanding  he  had  not 
then  paid  the  notes,  still  the  existence  of  that  Jiability,  the 
relationship  between  the  parties — principal  and  surety — the 
fact  that  Coonan  was  insolvent  when  the  judgment  was  ob- 
tained by  him  and  when  assigned  afforded  sufficient  ground 
to  warrant  the  lower  court  in  holding  that  an  equitable  right 
of  setoff  against  the  judgment  obtained  by  Coonan  existed  at 
the  time  it  was  obtained,  and  was  not  affected  by  that  assign- 
ment. This  equitable  right  of  setoff  existing  between  the 
parties  at  the  time  of  the  rendition  of  the  judgment  in  favor 
of  Coonan  clung  to  that  judgment,  and  the  assignee  took  it 
subject  thereto. 

Neither  did  the  mortgages  given  by  Coonan  to  indemnify 
Loewenthal  affect  this  general  right  of  equitable  setoff. 
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The  only  effect  of  the  mortgasres  was  to  make  it  uncertain 
*^"  how  much  of  a  claim  Loewenthal  would  have  against 
Coonan,  after  the  application  of  the  securities  toward  cancel- 
ing the  indebtedness  which  would  be  represented  through  pay- 
ment of  these  notes  by  Loewenthal  under  his  general  liability 
as  surety.  This  could  only  be  definitely  ascertained  after  the 
security  represented  by  the  mortgages  had  been  exhausted 
toward  such  payment.  Loewenthal,  having  paid  the  notes 
upon  which  he  was  surety,  foreclosed  the  mortgages  and  ap- 
plied the  proceeds  to  the  liquidation  of  his  claim  against 
Coonan  as  far  as  they  would  go,  leaving  a  deficiency  judg- 
ment in  his  favor.  At  the  time  the  motion  to  set  off  was  made, 
and  when  it  was  granted,  the  mortgage  security  having  been 
exhausted,  the  amount  of  setoff  which  Loewenthal  was  en- 
titled to  claim  against  ths  Coonan  judgment  had  been  de- 
termined by  the  deficiency  judgment  in  his  favor,  and  the 
only  question  before  the  court  then  was  the  right  to  set  off 
judgment  against  judgment. 

There  is  nothing  in  the  ease  of  McKean  v  German-Ameri- 
can Sav.  Bank,  118  Cal.  334,  50  Pac.  656,  conflicting  with 
these  views.  That  case  involved  the  right  of  the  holder  of  a 
debt  secured  by  mortgage  to  ai)ply  in  reduction  or  cancel- 
lation of  the  debt  a  claim  due  by  the  holder  to  the  debtor. 
It  was  held  that  this  could  not  be  done.  But,  in  the  case  at 
bar,  there  was  no  attempt  to  set  off  a  judgment  against  the 
mortgage  indebtedness,  but  to  set  off  a  deficiency  judgment 
after  the  mortgage  had  been  foreclosed  and  the  deficiency 
ascertained  and  docketed  at  the  time  the  motion  to  set  off  was 
made.  Nor  did  the  existence  of  this  security  at  the  linir-  of 
the  assignment  of  the  Coonan  judgment  to  appellant  deprive 
Loewenthal  of  the  right  to  an  equitable  setoff  by  reason  of 
his  general  liability  as  surety.  The  question  of  an  equitable 
setoff  was  not  involved  in  the  case  relied  on  by  appellant.  In 
fact,  there  was  no  reason  in  that  case  for  the  invocation  of  that 
doctrine.  In  the  case  at  bar,  however,  there  is.  The  doctrine 
of  e(iuitable  setoff  is  what  the  respondent  Loewenthal  reiies 
on,  and  the  circumstances  in  this  case  entitle  him  to  assert  it. 
Here,  at  the  time  Coonan  obtained  his  judgment,  Loewenthal, 
was  liable  as  his  surety  in  a  large  amount;  the  relation  of 
principal  and  surety  existed  between  the  parties;  the  mort- 
gage was  given  as  indemnity  and  was  greatly  inadequate  and 
insufficient  security  for  that  purpose,  and  at  the  time  of  the 
'2-27  ro('()V('r\'  of  the  judgment  and  its  assignment  Coonan  was 
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insolvent.  These  facts,  none  of  which  appeared  in  the  case 
relied  on,  differentiate  it  from  this  case,  and  furnish  equitable 
rpasons  here  for  holding  that  at  the  time  of  the  assignment 
of  the  judgment  by  Coonan,  an  equitable  right  to  setoff 
existed  in  favor  of  Loewenthal  by  virtue  of  his  liability  as 
surety  of  Coonan  at  that  time  on  the  notes,  and  as  the  amount 
of  his  setoff  against  the  Coonan  judgment  was  certain  and 
determined  by  the  deficiency  judgment  in  his  favor  at  the 
time  of  his  motion  to  set  off  the  former  pro  tanto  against  the 
latter,  the  court  properly  ordered  that  it  should  be  done. 
The  order  appealed  from  is  affirmed. 

McFarland,  J.,  and  Henshaw,  J.,  concurred. 


OF    THE    SETTING    OFF    OF    ONE    JUDGMENT    AGAINST    AN- 

OTHES. 

I.  Of  the  Jurisdiction  to  Order. 

a.  Courts  of  Equity,  137. 

b.  Courts  of  Law,  139. 

n.  Form  of  the  Proceedings,  139. 

III.  The  Discretion  of  the  Court,  140. 

IV.  Judgments  of  Different  Courts,  141. 

V.  Of  the  Character  of  the  Causes  of  Action  Out  of  Which  the 
Judgments  Arose,   142. 
"VT.  Of  the  Times  When  the  Respective  Judgments  Were  Rendered, 
142. 
VU.  The  Parties  for  and  Against  Whom  the  Right  of  Setoff  May  be 
Enforced. 

a.  The  Real  as  Distinguished  from  the  Nominal  Parties,  143. 

b.  Where  the  Estate  of  a  Decedent  is  the  Real  Beneficiary 

in  the  Judgment,  144. 

c.  Judgments  not  Between  the  Same  Parties. 

1.  Whether  Resort  Must  be  Had  to  Courts  of  Equity,  144. 

2.  When  Two  Persons  Represent  the  Same  Interest  or  Lia- 

bility, 144. 

3.  In  Other  Cases  in  Which  the  Setoff  is  Equitable,  145. 
Vm.  Interest  of  Third  Parties  Which  Will  not  be  Prejudicea  by 

Allowing  a  Setoff. 

a.  As  to  Costs,  146. 

b.  As  Against  the  Lien  of  Attorneys,  146. 

c.  Assignees. 

1.  Right  of  Setoff  in  Favor  of,  147. 

2.  As  Against  an  Assignee,  147. 

IX.  The  Necessity   that  the  Judgment  be  Final  and  at  the   Time 
Capable  of  Enforcement. 

a.  The  Judgment  Must  be  Final  in  Form,  149. 

b.  Pendency  of  an  Appeal,   149. 

c.  Where  the  Right  to  Enforce  the  Judgment  is  Suspended, 

149. 
X.  As  Affected  by  the  Exemption  Laws,  150. 

I.     Of  the  Jurisdiction  to   Order, 
a.     Courts  of  Equity. — There   can  be  no   doubt  of  the  jurisdiction 
of    courts    of   equity,   unless   indeed   on   the    ground    that    the    remedy 
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at  law  is  adequate,  to  compel  the  setoflf  of  one  judgment  against 
another  in  every  case  where  such  setoflF  is  equitable.  In  one  case, 
at  least,  a  court  refused  to  proceed  at  law  on  the  ground  that  the 
rights  of  the  parties  might  be  too  complicated  to  admit  of  being 
adjusted  except  in  equity:  Story  v.  Patten,  3  Wend.  335.  Doubt- 
less this,  where  it  exists,  may  be  a  sufficient  reason  for  going  into 
equity,  but  the  facts  disclosed  in  the  case  cited  did  not  appear  to 
warrant  the  timidity  of  the  court.  In  truth  the  question,  when 
it  is  proper  for  equity  to  interpose  for  the  purpose  of  setting 
off  one  judgment  against  another,  has  not  been  adequately  con- 
sidered. It  has  been  assumed  in  many  cases  that  equitable  in- 
ttrpositioh  was  proper  because  of  the  insolvency  of  one  of  the 
parlies  (Goldsmith  v.  Stetson,  39  Ala.  183;  Merrill  v.  Souther, 
G  liaua,  305),  or  because  one  of  them  had  assigned  his  judgment, 
or  because  of  some  apparent,  though  not  real,  want  of  mutuality 
in  the  parlies  to  the  two  judgments,  or  because  the  judgments 
were  rendered  in  different  courts,  and  for  various  other  reasons, 
none  of  which,  as  we  understand  the  law,  would  have  prevented 
the  granting  of  complete  and  adequate  relief  at  law:  Kussell  v. 
Conway,  11  Cal.  93;  Ilobbs  v.  Duff,  23  Cal.  59G;  Webster  v.  Mc- 
Daniel,  2  Del.  Ch.  297;  Mitchell  v.  Stewart,  4  J.  J.  Marsh.  551; 
Duckinaster  v.  Grundy,  3  Gilm.  (8  111.)  62G;  Brown  v.  Warren, 
43  N.  II.  430.  It  has  also  been  intimated  that  the  jurisdiction  of 
courts  of  equity  in  this  respect  cannot  be  diminished  by  any  stat- 
utory enactment  whereby  the  remedy  at  law  has  been  recognized 
and  perhaps  made  more  efficient:  Whitehead  v.  Jessup,  7  Colo.  App. 
460,  43  Pac.  1042.  Probably,  in  the  face  of  these  decisions,  it  is 
too  late  to  say  that  equity  will  deny  relief  on  the  ground  that 
the  remedy  at  law  is  entirely  adequate  and  free  from  embarrassment, 
but  such  we  think  is  the  purport  of  Zinn  v.  Dawson,  47  W.  Ya. 
45,  81  Am.  St.  Rep.  772,  34  S.  E.  784,  and  the  reasoning  of  the 
court  seems  to  us  unanswerable,  unless  it  be  true,  as  several  of 
the  decisions  assert,  that  the  right  to  relief  at  law  is  a  matter 
of  favor  which  may  be  denied,  leaving  the  applicant  without  any 
means  of  redress  in  courts  of  law.  In  an  early  case  it  was  said: 
"Thi  chancellor  cannot  set  off  one  judgment  against  another  un- 
less there  be  a  connection  between  the  transactions  on  which  the 
judgments  were  founded,  or  unless  by  nonresidence  or  insolvency 
the  judgment  prayed  to  be  set  off  cannot  be  enforced  by  legal 
means":  Allnut  v.  Winn,  3  J.  J.  Marsh.  304.  What  was  nuunt 
by  tills  laconic  judicial  utterance  we  may  be  pardoned  for  not 
clearly  understanding.  If  it  was  intended  to  affirm  that  setoff 
would  not  be  enforced  unless  there  was  something  in  the  cliaractcr 
of  the  causes  of  action  on  which  the  two  judgments  were  founded 
that  one  of  such  causes  might,  before  judgment,  have  been  i)lca(i.(l 
as  a  setoff  to  the  other,  such  view  of  the  law  is  not  entertained  at 
present;  and  if,  on  the  other  hand,  it  meant  that  insolvency  alone 
was  sufficient  ground  to  support  a  resort  to  e(juity,  it  is  at  variance 
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with   Zinn   v.   Dawson,   47   W.   Va.   45,   81   Am.    St.   Rep.    772,   34   S. 
E.  784. 

b.  Courts  of  Law. — Perhaps  a  case  may  be  imagined  in  which  the 
facts  may  be  so  complicated  and  peculiar  that  relief  may  be  had 
in  equity  only,  but  generally  the  relief  at  law  is  ample  and  ex- 
tends to  every  ground  of  action  on  which  relief  could  be  sought 
with  success  in  equity:  Haskins  v.  Jordan,  123  Cal.  157,  55  Pae. 
786;  Simpson  v.  Houston,  14  Tex.  476.  Hence,  it  was  held,  after  an 
application  to  a  court  of  law  by  motion  had  been  made  and  denied, 
that  the  decision  of  that  court  must  be  accepted  as  conclusive  and 
that  equity  would  not  reinvestigate  the  matter:  Simpson  v.  Hart, 
1  Johns.  Ch.  91.  On  appeal,  however,  this  decision  was  reversed 
by  a  divided  court,  chiefly  on  the  ground  that  a  party  proceeding 
by  motion  was  not  entitled  to  relief  as  a  matter  of  right,  but  only 
by  favor  of  the  court,  and  that  he  hence  retained,  if  unsuccessful 
at  law,  his  remedy  in  equity,  where  his  rights  were  unquestionably 
capable  of  vindication,  even  though  for  that  purpose  it  was  neces- 
sary to  resort  to  some  appellate  tribunal:  Simson  v.  Hart,  14  Johns. 
Ch.  G3.  Many  statutes  have  been  enacted  purporting  to  confer 
upon  courts  of  law  the  right  to  set  off  one  judgment  against  an- 
other, but  they  must  be  regarded  rather  as  a  continuation  of  the 
common  law  upon  the  subject  than  new  enactments,  for  it  is  beyond 
dispute  that  this  jurisdiction  upon  the  part  of  courts  of  law  has 
always  been  recognized  as  inherent  and  not  dependent  on  statutory 
creation  or  recognition:  Coonan  v.  Loewenthal,  147  Cal.  218,  ante, 
p.  128,  81  Pac.  527;  Collins  v.  Campbell,  97  Me.  23,  53  Atl.  807; 
Temple  v.  Scott,  3  Minn.  419;  Chandler  v.  Drew,  6  N.  H.  469,  26 
Am.  Dec.  704;  Wright  v.  Cobleigh,  23  N.  H.  32;  Simpson  v.  Hart, 
1  Johns.  Ch.  91;  Appeal  of  Coates,  7  Watts  &  S.  99;  Dun?:m  v. 
Bloomstock,  2  McCord,  318,  13  Am.  Dec.  728;  Simmons  v.  Ecid,  31 
S.  C.  389,  17  Am.  St.  Eep.  36,  9  S.  E.  1058;  Simpson  v.  Hurton, 
14  Tex.  476;  Dutton  v.  Mason,  21  Tex.  Civ.  App.  392,  52  S.  W. 
651.  Possibly  these  statutes  may  be  regarded,  however,  as  so  far 
modifying  the  pre-existing  law  upon  the  subject  as  to  give  the 
applicant  an  absolute  right  to  relief  in  the  cases  falling  within  them 
and  thereby  abrogating  the  rule  sometimes  maintained,  that  the 
action  of  a  court  of  law  was  a  mere  matter  of  favor. 

II.  Form  of  the  Proceedings. 
Where  the  application  for  a  setoff  is  to  a  court  of  equity,  it  is, 
of  course,  by  bill  filed  in  such  court  and  such  proceedings  and  de- 
cree thereunder  as  conform  to  the  practice  of  the  court  and  are  ap- 
plicable to  the  circumstances  of  the  particular  ease  and  the  relief 
desired.  If  the  proceeding  is  at  law,  it  is  by  motion  made  by  the 
applicant  in  that  court  in  which  the  judgment  against  him  was 
rendered.  The  form  of  the  motion  or  of  the  moving  papers  need 
not  be  here  specially  considered.  It  must  necessarily  conform  to 
the  practice  of  the  court,  and  the  papers  must  be  served  in  the 
manner  required  by  its  rules  or  by  statute,  on  all  the  parties  whose 
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rights  are  sought  to  be  afTected.  If  both  judgments  were  in  the 
same  court,  no  question  could  arise  respecting  the  court  in  which 
the  motion  should  be  made  nor  of  its  power  to  act:  Palmatccr 
V.  Meredith,  4  J.  J.  Marsh.  74;  Bartlett  v.  Pearson,  29  Me.  9; 
New  Haven  Copper  Co.  v.  Brown,  46  Me.  418.  But  where  they  are 
of  different  courts,  it  is  essential  that  the  proceedings  be  so  con- 
ducted as  to  avoid  any  conflict  of  jurisdiction  and  at  the  same 
time  secure  the  relief  desired.  For  that  purpose  the  applicant  must 
move  in  the  court  against  whose  judgment  he  seeks  relief,  which 
court  may  direct  that  its  judgment  be  satisfied  to  the  extent  of  the 
judgment  of  the  other  court,  and,  as  a  condition  of  such  relief,  may 
require  the  moving  party  to  satisfy  his  judgment  in  the  other  court 
either  entirely  or  to  the  extent  of  the  judgment  against  him  in 
the  court  where  his  motion  is  made:  Porter  v.  Liscom,  22  Cal.  430, 
83  Am.  Dec.  76;.Haskins  v.  Jordan,  123  Cal.  157,  55  Pac.  786;  Irvine 
v.  Mecrs,  6  Minn.  562;  Cooke  v.  Smith,  7  Hill,  186;  Wright  v. 
Cobleigh,  23  N.  H.  32;  Scholle  v.  Pinto,  9  N.  Mex.  393,  57  Pac. 
335;  Taylor  v.  Williams,  14  Wis.  155;  Welsher  v.  Libby,  107  Wis. 
47,   82    N.    W.    693. 

III.     TLe  Discretion  of  the  Court. 

The  action  of  the  court  on  the  application  to  set  off  one  judg- 
ment against  another  is  spoken  of  in  many  of  the  cases  as  being 
discretionary.  Here,  as  in  many  other  instances  of  the  use  of  this 
word,  doubt  arises  as  to  what  is  meant,  or,  in  other  words,  whether 
the  tliscretion  is  an  arbitrary  one  to  be  exercised  by  the  court  or 
judge  according  to  his  own  notions  of  law  or  equity  and  free  of  all 
supervisory  control,  or  is,  on  the  other  hand,  a  judicial  discretion 
to  be  exercised  in  accordance  with  ascertained  legal  principles  and 
subject  to  control  or  reversal  by  superior  or  appellate  courts.  Cer- 
tainly, at  one  time  it  was  thought  that  in  equity  only  had  a  party 
the  right  to  have  one  judgment  set  off  against  another,  and  though 
the  jurisdiction  of  the  court  to  act  was  conceded,  it  was  said  that. 
"Suitors  may  ask  the  interference  of  courts  of  law,  in  effecting  a 
setoff,  not  ex  debito  justitiae,  but  ex  gratia  curiae."  Hence,  it 
was  affirmed  that  the  action  of  a  court  of  law  did  not  as  res  judicata 
control  a  subsequent  application  to  a  court  of  equity;  Simson  v. 
Hart,  14  Johns.  Ch.  63;  and  finally,  that  the  action  of  the  court  of 
law  was  discretionary  in  the  sense  that  it  would  not  be  reviewed 
on  appeal:  Scott  v.  Kivcrs,  1  Stew.  &  P.  24,  21  Am.  Dec.  645.  It 
follows  from  these  rules  that,  unless  the  right  of  setoff  is  given 
by  statute,  the  court  to  which  application  is  made  on  motion  is  at 
liberty  to  refuse  it  for  any  cause  which  to  it  may  seem  sufficient, 
and  redress  cannot  bo  had  by  api>eal:  Chipman  v.  Fowlo,  130  Mass. 
352;  Burns  v.  Thornburgh,  3  Watts,  78.  What  courts,  however, 
usually  intend  by  assorting  that  the  power  of  courts  of  law  in 
these  matters  of  setoff  is  discretionary  is  that  they  are  not  houml 
to  grant  relief  in  every  case  in  which  an  application  is  made,  but 
that  they  exercise  a  jurisdiction  of  an  equitable  character,  and   iv:\v 
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consider  all  the  circumstances  and  refuse  relief  in  every  instance 
wherein  to  grant  it  would  be  inequitable:  Herman  v.  Miller,  17  Kan. 
328;  Schuler  v.  Collins,  63  Kan.  372,  65  Pac.  662;  Ex  parte  Wells, 
43  S.  C.  477,  21  S.  E.  334;  Simmons  v.  Eeid,  31  S.  C.  389,  17  Am.  St. 
Eep.  36,  9  S.  E.  1058.  Sometimes  the  action  of  courts  of  equity  in 
this  class  of  cases  has  also  been  spoken  of  as  discretionary.  "This 
does  not  mean  that  the  authority  to  allow  or  deny  the  right  is 
arbitrary,  or  the  power  to  adjudge  the  setoff  dependent  upon  the 
mere  inclination  of  the  court.  The  discretion  to  be  exercised  in 
such  case  is  a  sound  legal  discretion  addressed  to  the  conscience 
and  judgment  of  the  court,  where  the  relationship  of  the  reciprocal 
judgment  creditors  is  such  that  upon  equitable  grounds  the  relief 
sought  should  be  granted;  and  where  an  action  is  brought  for  that 
purpose,  and  the  complaint  sets  forth  sufficient  facts  to  show  equi- 
table grounds  which  justify  the  relief  asked,  affirmative  defensive 
matter  of  a  legal  character  or  addressed  to  the  discretion  of  the 
court  should  be  pleaded,  and  the  cause  determined  after  hearing 
upon  the  merits  therein  disclosed":  Martin  County  N.  B.  v.  Bird, 
92  Minn.  110,  99  N.  W.  780.  Certainly  in  those  states  where  the 
same  tribunal  exercises  jurisdiction  both  at  law  and  in  equity,  and 
where  the  distinction  between  forms  of  action  has  been  abolished, 
one  who  by  motion  presents  his  claim  to  set  off  one  judgment  against 
another  has  the  same  absolute  right  to  appropriate  and  adequate 
relief  as  if  he  had  prosecuted  an  independent  suit  to  accomplish 
his  purpose:   Haskins  v.   Jordan,  123   Cal.   157,  55   Pac.   786. 

IV.    Judgments  of  Different  Courts. 

Where  the  right  to  set  off  one  judgment  against  another  is  sought 
to  be  enforced  by  a  suit  in  equity,  the  objection  that  the  two 
judgments  are  of  different  courts  can  be  entitled  to  no  weight: 
Eobinson  v.  Kunkleman,  117  Mich.  193,  75  N.  W.  451.  Nor  do 
the  authorities  show  that  it  constitutes  any  objection  where  the 
proceeding  is  by  motion  at  law,  provided  that  the  jurisdiction 
there  be  exercised  with  substantial  justice  as  between  the  parties. 
Of  course,  it  must  be  so  conducted,  as  we  have  suggested,  as  to 
avoid  any  real  or  apparent  conflict  between  the  two  courts,  but 
where  the  application  is  made  to  the  court  where  the  judgment 
against  the  applicant  was  rendered,  that  court,  having  jurisdiction 
over  its  judgment  and  process,  can  direct  such  entries  to  be  made 
on  its  records  as  will  prevent  the  further  enforcement  of  its  judg- 
ment or  coniiue  such  judgment  to  what  remains  unpaid  after  cred- 
iting upon  it  the  amount  of  the  judgment  in  the  other  court  in 
favor  of  the  applicant,  and  he,  as  a  condition  of  granting  him  re- 
lief, may  be  required  to  satisfy  his  judgment  either  in  full  or  pro 
tanto,  as  the  equities  of  the  case  require.  He  cannot,  by  proceed- 
ing in  the  court  where  the  judgment  in  his  favor  is,  procure  any 
order  controlling  the  other  court  or  its  officers  (Tenant's  Heirs  v. 
Marmaduke,  5  B.  Mon.  76),  but  if  ho  pursues  the  course  above  sr,-,'- 
gested,    relief    may   be    granted    him,    if    equitable,    regardless    of    the 
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fact  that  the  judgment  in  his  favor  is  in  another  court  (Brooks  v. 
Harris,  41  Ind.  390;  Ewcn  v.  Terry,  8  Cow.  126;  HaflF  v.  Spicer,  3 
Caines,  190;  Brown  v.  Hondrickson,  39  N.  J.  L.  239;  Duncan  v. 
Bloomstock,  2  McCord,  318,  13  Am.  Dec.  728;  Rix  v.  Nevins,  26 
Vt.  384;  Welshcr  v.  Libby,  McNeil  &  Libby,  107  Wis.  47,  82  N. 
W.  693;  Bristow  v.  Needham,  8  Scott  (N.  R.),  366,  7  Man.  &  G. 
648;  Bargcr  v.  Braham,  2  W.  Black.  869,  3  Wils.  396;  Bridges  v. 
Smith,  8  Bing.  29,  1  Maule  &  S.  93,  1  D.  P.  C.  242,  1  L.  J.  C.  P.  33), 
even  though  that  court  is  of  another  state  (Phillips  v.  McKay,  54 
K.  J.  L.  319,  23  Atl.  941),  or  is  in  a  court  of  the  United  States  and 
the  application  is  in  a  state  court:  Schantz  v.  Kearney,  47  N,  J. 
L.  56. 

V.  Of  the  Character  of  the  Causes  of  Action  Out  of  Which  the  Judg- 
ments Arose. 
If  two  persons  have  final  valid  judgments  against  each  other  which 
each  is  entitled  to  have  paid,  it  would  seem  that  no  inquiry  respect- 
ing the  cause  of  action  out  of  which  the  respective  judgments 
arose  should  be  permitted,  unless,  indeed,  it  be  true,  where  the  ap- 
plication is  at  law,  that  the  court  has  a  discretion,  not  subject  to 
review,  to  withhold  relief  for  any  cause  it  may  deem  sufficient. 
Where  such  is  the  case,  relief  may  be  denied  on  the  ground  that 
the  judgment  in  favor  of  the  applicant  is  founded  on  a  tort,  and 
that  against  him  on  \  contract,  and  the  court,  deeming  the  tort 
to  be  worthy  of  further  punishment,  may  refuse  to  set  off  the  judg- 
ment founded  on  the  tort  against  the  judgment  based  on  contract: 
Leitz  v.  Homan,  207  Pa.  St.  28  ,  99  Am.  St.  Eep.  791,  56  Atl. 
868.  In  another  case  it  was  said  that  it  was  only  when  both 
judgments  were  entered  in  causes  of  action  ex  contractu  that  the 
court  would  by  motion  set  oflf  one  against  the  other,  but  here  the 
real  question  was  whether  a  motion  of  this  character  could  be 
granted,  when  granting  it  would  deprive  a  party  of  the  benefit  of 
the  law  exempting  his  property  from  execution:  Duff  v.  Wells, 
7  lleisk.  17.  Both  upon  principle  and  authority  it  must  generally, 
if  not  universally,  be  immaterial  whether  the  two  judgments  arose 
out  of  causes  of  action  of  the  same  or  of  a  different  character.  It 
is  sufficient  that  both  are  final,  and  that  each  judgment  creditor 
is  in  law  entitled  to  payment.  It  is  no  answer  to  the  motion  that 
the  two  causes  of  action  could  not  have  been  set  off  against  each 
otlier    before   judgment    (Levy    v.    Koos,   32    La.    Ann.    1<)29;    Tenii)le 

V.  Scott,  ;}  Minn.  419),  nor  that  the  one  was  founded  upon  con- 
tract and  the  other  upon  tort  (Langston  v.  Robey,  68  Ga.  40()), 
nor  that  the  one  is  for  damages  for  breach  of  covenants  of  war- 
ranty in  a  conveyance  of  property  and  the  other  for  a  mortgage 
taken  for  part  of  the  purchase  price  of  such  conveyance:  Har- 
rington   V.    Bcaii,   94    Me.    208,    47    Atl.    147. 

VI.  Of  the  Times  When  the  Respective  Judgments  Were  Rendered. 

A  suit  or  proceeding  to  enforce  the  setoff  of  one  judgiucnt    a^jaiiist 
another    may    very    properly    be    treated    as    an    action    on    tlio    judg- 
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ment  sought  to  be  set  off,  and  required  to  be  instituted  within 
the  time  allowed  by  the  statute  of  limitations  for  the  commence- 
ment of  actions  on  judgments:  Hobbs  v.  Duff,  23  Cal.  596.  If, 
however,  both  judgments  remain  enforceable,  so  that  an  action  may 
be  maintained  thereon,  or  so  that  both  are  enforceable  by  execu- 
tion, no  furtiier  inquiry  respecting  the  dates  of  their  rendition  is 
material:  Parker  v.  Rugg,  9  Gray,  209.  It  may  be  that  the  one 
so  far  preceded  the  other  that  it  might  have  been  asserted  as  a 
counterclaim  in  the  action  in  which  the  judgment  was  recovered, 
but  as  the  defendant  in  that  action  was  not  obliged  to  there  assert 
his  counterclaim,  the  failure  to  assert  it  does  not  prevent  his 
subsequent  use  of  his  judgment  as  a  setoff:  Zinn  v.  Dawson,  47 
W.  Va.  45,  81  Am.  St.  Rep.  772,  34  S.  E.  784.  If  a  judgment  is 
dormant,  the  right  to  set  it  off  against  a  judgment  which  is  not 
dormant  may  be  refused:  Camp  v.  Pace,  40  Ga.  45.  There  may 
also  be  cases  in  which  the  failure  to  promptly  assert  a  judgment  or 
a  right  to  setoff  may  give  rise  to  equities  in  favor  of  third  per- 
sons of  so  persuasive  a  character  as  to  induce  courts  to  refuse 
the  right  of  setoff,  particularly  if  the  judgment  creditor  has  in  the 
meantime  neglected  to  avail  himself  of  additional  securities  with 
which  he  might  have  satisfied  his  judgment:  Schuler  v.  Collins, 
63   Kan.   372,   65   Pac.   662. 

VII.     The  Parties  for  and  Against  Whom  the  Bight  of  Setoff  May 

be  Enforced, 
a.  The  Real  as  Distinguished  from  the  Nominal  Parties. — In  con- 
sidering the  right  to  setoff,  both  at  law  and  in  equity,  the  real, 
rather  than  the  nominal,  parties  to  the  judgment  should  be  ascer- 
tained, and  when  it  appears  that  a  person,  though  not  named  as 
a  party,  is  entitled  to  the  proceeds  of  the  judgment,  he  may,  for 
the  purposes  of  setoff,  be  treated  as  its  owner  (Barrett  v.  Barrett, 
8  Pick.  342;  Wright  v.  Cobleigh,  23  N.  H.  32;  Andrews  v.  Varrell, 
46  N.  H.  17),  and,  on  the  other  hand,  though  the  judgment  is 
nominally  in  his  favor,  the  right  of  setoff  cannot  be  enforced  by 
or  against  him  if  another  is  entitled  to  the  proceeds  of  the  judg- 
ment (Harrell  v.  Petty,  11  Rich.  373;  Meador  v.  Rhyne,  11  Rich. 
631),  because  the  proceeding,  whether  by  suit  or  motion,  is  con- 
trolled by  equitable  principles  which  forbid  that  which  is  in  equity 
the  property  of  one  person  from  being  employed  as  if  it  were 
the  property  of  another.  Hence,  if  an  owner  of  mortgaged  chattels 
transfers  a  cause  of  action  for  their  conversion  to  the  mortgagee, 
who  obtains  judgment  thereon  in  the  name  of  his  assignor,  the  de- 
fendant in  such  action  is  not  entitled  to  have  set  off  against  such 
judgment  a  judgment  in  his  favor  arising  out  of  another  trans- 
action, for  to  concede  him  this  right  would  enable  him  by  his 
conversion  of  the  mortgaged  chattels  to  avoid  the  eft'ect  of  the 
mortgage:  Gauche  v.  Milbracht,  105  Wis.  355,  81  N.  W.  487.  The 
true  inquiry  is  not  whether  the  parties  to  the  two  judgments  are 
nominally  the   same,  but  whether  the   setoff  sought   is   equitable.     If 
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80,  it  may  be  ordered:  Colquitt  v.  Bonner,  2  Ga.  155;  Baker  v.  Hoag, 
6  How.  Pr.  201. 

b.  Where  the  Estate  of  a  Decedent  is  the  Real  Benedciary  in 
the  Judgment. — if  a  judgment  creditor  dies  and  the  judgment  be- 
comes assets  in  the  hands  of  his  administrator,  this  does  not  affect 
the  right  of  the  judgment  debtor  to  set  off  against  it  judgments 
in  his  favor  against  the  decedent:  Bristow  v.  Needham,  8  Scott 
(N.  R.),  366,  7  Man.  &  G.  648;  Barker  v.  Brahara,  2  W,  Black, 
869,  3  Wils.  396;  Bridges  v.  Smith,  8  Bing.  29,  1  Maule  &  S.  93,  1 
D.  P.  C.  242,  1  L.  J.  C.  P.  33.  This  is  but  an  application  of  the 
rule  that  the  nominal  ownership  of  the  judgment  is  not  controlling. 
So,  if  executors  obtain  a  judgment  in  their  representative  capacity, 
they  are  entitled  to  have  it  set  off  against  a  judgment  in  favor 
of  'he  judgment  debtor  and  against  the  estate  of  the  testator 
(Carter  v.  Compton,  79  Ind.  37;  Prior  v.  Richards'  Admr.,  4  Bibb, 
356) ;  and  one  against  whom  a  judgment  is  obtained  by  an  ad- 
ministrator on  any  cause  of  action  which  existed  in  favor  of  the 
intestate  is  entitled  to  have  set  off  against  such  judgment  a  judg- 
ment by  him  recovered  against  the  estate  of  the  decedent  (Martin 
County  Nat.  Bank  v.  Bird,  92  Minn.  110,  99  N.  W.  780),  though  that 
estate  is  insolvent:  Quick  v.  Durham,  115  Ind.  302,  16  N.  li,.  601. 
In  cases  of  this  class,  as  well  as  in  all  others  where  setoff  is  sought, 
the  court  may,  in  the  exercise  of  its  discretion,  refuse  to  order  the 
setoff  whore  such  refusal  appears  to  be  equitable:  Alexander  v, 
Durkee,    112    N,    f.    655,   19    N.   E.    514. 

c.     Judgments  not  Between  the  Same  Parties. 

1.  Whether  Resort  Must  be  Had  to  Courts  of  Equity. — There  are 
certainly  many  dicta,  and  perhaps  some  decisions,  to  the  effect  that 
where  the  parties  to  a  judgment  are  different,  they  cannot  be  set 
off  at  law,  and  that  resort  must  therefore  be  had  to  courts  of 
equity:  Hobbs  v.  Duff,  23  Cal.  59G;  Howe  M.  Co.  v.  Hickox,  106  111. 
461.  It  is  doubtless  true  that  setoff  will  not  be  allowed  against 
any  paramount  equity,  in  favor  of  a  person  not  a  party  to  either 
jiidgrnent,  but  this  is  equally  true  whether  the  proceeding  is  at 
law  or  in  equity,  by  motion  or  by  action;  but  we  do  not  tliink  that 
any  real  ground  exists  for  the  broad  assertion  sometimes  made,  that 
it  is  necessary  to  resort  to  equity  to  obtain  the  benefit  of  a  sot  off 
where  the  [)arties  to  the  two  judgments  differ  and  a  setoff  is  never- 
theless  ecjiiitable. 

2.  When  Two  Persons  Represent  the  Same  Interest  or  Liability. — 
If  a  juilginent  is  recovered  against  [)ers()ns  wlio  occupy  tow.-ird 
each  otlier  the  nominal  or  e(juital)ie  relation  of  principal  and  surety 
or  otherwise  under  such  circumstances  that  if  one  j)ays  the  jucig- 
ment,  he  has  a  riglit  to  recover  of  tlie  other  the  whole  atiioiint  so 
paid,  such  judgment,  for  the  purposes  of  setoff,  may  be  treated  luith 
at  law  and  in  e()uity  as  if  it  were  only  against  the  priiici]);il  or 
person   primarily   liable,   and   in   all   suits   or   motions   to    use   it    as   a 
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setoff,  or  to  have  another  judgment  set  off  against  it,  the  fact  that 
the  surety  appears  as  a  party  to  the  judgment  constitutes  no  ob- 
jection to  allowing  the  application:  Pierce  v.  Bent,  69  Me.  381; 
Bennett  v.  Hanley,  91  Mich.  143,  51  N.  W.  885;  Skinker  v.  Smith, 
48  Mo.  App.  91;   Sweeney  v.  Bailey,  7  S.  Dak.  404,  64  N.  W.  188. 

3.  In  Other  Cases  in  Which  the  Setoff  is  Equitable. — There  are 
undoubtedly  decisions  denying  the  right  to  set  off  one  judgment 
against  another  when  the  parties  to  the  judgments  are  not  the 
same,  and  the  want  of  mutuality  in  the  parties  is  such  that  the 
judgment  sought  to  be  asserted  as  a  setoff  could  not  be  applied 
as  a  setoff  in  an  action  at  law:  Eichmond  v.  Block,  38  Or.  317, 
60  Pac.  388.  We  believe  this  to  be  a  mistaken  view,  and  that  the 
true  test  should  be,  Does  it  appear  that  the  party  making  applica- 
tion had  the  right  to  receive  payment  of  the  judgment  which  he 
offers  as  a  setoff  and  apply  the  proceeds  to  his  own  use  or  to  the 
satisfaction  of  the  judgment  of  the  court  where  the  motion  is  madef 
It  is  not  sufficient  that  he  has  a  right  to  collect  and  receive  pay- 
ment of  the  judgment  if  it  does  not  further  appear  that  he  has 
the  right  to  appropriate  the  money  when  collected  to  the  satisfac- 
tion of  the  judgment.  Hence  if  A  and  B  have  recovered  a  judg- 
ment against  C,  and  C  has  recovered  a  judgment  against  A,  the 
latter  is  not  entitled  to  enforce  as  a  setoff  against  the  latter  judg- 
ment the  judgment  in  favor  of  himself  and  B,  because  to  allow 
such  setoff  would  be  to  apply  B's  interest  in  the  judgment  to  the 
payment  of  A's  debt,  when  there  is  no  showing  that  such  appli- 
cation would  be  equitable:  Corwin  v.  Ward,  35  Cal.  195,  95  Am. 
Dec.  93.  If,  on  the  other  hand,  the  judgment  is  against  A  and  B, 
and  each  is  therefore  answerable,  and  his  property  liable  to  exe- 
cution for  the  whole  debt  the  plaintiff  may  present  this  judg- 
ment as  a  setoff  to  any  judgment  recovered  against  him  by  either 
A  or  B:  Ballinger  v.  Tarbell,  16  Iowa,  491,  85  Am.  Dec.  527; 
Hutchins  v.  Eiddle,  12  N.  H.  464.  Hence,  we  think  that  how- 
ever different  the  parties  may  appear  on  the  face  of  the  judg- 
ment, setoff  may  be  allowed  on  motion  at  law  whenever  it  appears 
that  he  who  seeks  the  setoff  has  the  right  to  take  out  process  on 
the  judgment  which  he  offers  as  a  setoff,  and  thereby  enforce  it  for 
his  own  benefit  and  to  apply  the  moneys  resulting  from  its  en- 
forcement to  the  satisfaction  of  the  judgment  in  the  court  where 
the  motion  is  made.  Such  being  the  case,  the  court  will  not  put 
him  to  the  trouble  and  circuitous  action  involved  in  the  issuing 
and  enforcing  of  process,  but  it  will  at  once  allow  him  the  benefit 
of  his  judgment  by  directing  its  application  to  the  judgment  against 
him.  In  such  a  case  it  is  not,  we  conceive,  material  that  the  judg- 
ment may  be  against  others  as  well  as  the  moving  party,  if  he  is 
liable  for  the  whole  thereof  and  the  payment  of  the  whole  might 
be  exacted  of  him  in  execution,  and  he  is  willing,  as  his  motion 
shows,  to  meet  his  liability  by  applying  upon  it  the  demand  be- 
longing solely  to  himself:  Colquit  v.  Bonner,  2  Ga.  155;  Ballinger 
Am.  St.  Rep.,  Vol.  109—10 
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V.  Tarbell,  16  Iowa,  491,  85  Am.  Dec.  527;  Hunt  v.  Conrad,  47  Minn. 
557,  50  N.  W.  614,  14  L.  E.  A.  512;  Rutherford  v.  Crabb,  5  Yerg. 
112. 

VIII.     Interest  of  Third  Parties  Which  Will  not  be  Prejudiced  hy 
Allowing   a   Setoff. 

a.  As  to  Costs. — The  general  statement  has  often  been  made  that 
the  right  to  set  off  one  judgment  against  another  will  not  be  al- 
lowed  as   to   taxable   costs:    Ocean   Ins.   Co.   v.   Bidcr,   22   Pick.   210. 

We  do  not  understand  by  this  that  there  is  any  necessary  dif- 
ference between  a  judgment  for  costs  alone,  or  partly  for  costs, 
and  an  ordinary  judgment  of  which  costs  form  no  part.  By  the 
practice  which  formerly  prevailed,  and  to  some  extent  still  pre- 
vails, a  party  rt^overing  costs  was  sometimes  not  the  party  bene- 
ficially interested  in  them.  Other  persons,  as,  for  instance,  his  at- 
torney, might  have  a  lien  thereon,  or  the  fees  of  some  officer 
might  be  involved  in  the  taxation,  and,  notwithstanding  the  judg- 
ment in  favor  of  the  party  to  the  suit,  might  have  a  paramount 
right  in  so  much  of  the  judgment  as  represented  his  fees.  When- 
ever any  equity  or  lien  exists  for  any  reason  in  favor  of  a  third 
person  for  costs,  this  equity  or  lien  the  court  will  not  destroy  by 
\he  order  directing  the  setoff  of  the  judgment.  Subject  to  this  ex- 
ception, judgments  for  costs  are  available  as  a  setoff  against  other 
yudgments,  and  other  judgments  against  them.  In  other  words,  as 
in  other  cases  of  the  application  for  a  setoff,  the  question  first 
to  be  considered  is  who  are  the  parties  beneficially  interested  in  the 
judgments  involved:  Keifer  v.  Summers,  137  Ind.  106,  35  N.  E. 
1103,  36  N.  E.  894;  Harrington  v.  Bean,  94  Me.  208,  47  Atl.  147; 
Zerbe  v.  Missouri  etc.  Ry.  Co.,  80  Mo.  App.  414;  Ilurd  v.  Fogg,  22 
N.  H.  98;  Ainsley  v.  Boynton,  2  Barb.  258;  (Jihon  v.  Fryatt,  2 
Sand.  638;   Henry  v.  Travelers'  Ins.  Co.,  35  Fed.  15. 

b.  As  Against  the  Lien  of  Attorneys. — The  rule  usually  asserted 
as  controlling  the  setoff  of  judgments  would  seem  to  require  in 
all  cases  the  recognitiou  and  procuctiou  of  the  iiuus  oi  ULLurucys. 
Of  course,  this  protection  would  not  extend  to  their  liens  for  ser- 
vices performed  or  expenses  incurred  in  other  suits  or  transactions: 
^'rince  v.  Fuller,  34  Me.  122.  There  are,  nevertheless,  many  cases 
in  which  courts  have  proceeded  in  utter  disregard  of  the  liens 
of  attorneys  (Smith  v.  Evans,  110  Ga.  ry.]G,  35  S.  E.  6.33;  Langston 
V.  Koby,  68  Ga.  406;  Shirts  v.  Irons,  54  Ind.  13),  and  perhaps  the 
most  that  can  be  assorted  to  the  contrary  is,  that  as  the  court  coi»- 
sidering  the  motion  has  a  discretion  to  exercise,  it  may  so  exercisA 
that  discretion  as  not  to  destroy  or  impair  the  liens  of  attorneys: 
Leavenson  v.  Lafontaine,  3  Kan.  523;  Barrett  v.  Barrett,  8  Pick. 
342;  Diehl  v.  Frieater,  37  Ohio  St.  473.  In  many  of  the  states  the 
right  to  set  off  a  judgment  and  the  right  to  an  attorney's  lien  are 
regarded  as  dormant  until  actively  asserted,  and  hence  if  the  pro- 
ceedings for  setting  off  a  judgment  are  commenced  prior  to  any 
notice    or    attempted    enforccnuiit    of    the    attorney's    lien,    a    pro- 
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cedenee  results  in  favor  of  the  setting  off  of  the  judgment,  in  con- 
sequence of  which  the  lien  of  the  attorney  may  be  disregarded: 
Morton  v.  Urquhart,  79  Minn.  390,  82  N.  W.  653;  Sweeney  v. 
Bailey,  7  S.  Dak.  404,  64  N.  W.  188. 

c.    Assignees. 

1.  Right  of  Setoff  in  Favor  of. — If  one  has  the  right  to  enforce 
the  payment  of  a  judgment  for  his  own  benefit,  it  ought  not  to 
be  material  what  was  the  source  of  his  title  nor  when  it  accrued. 
The  right  to  assign  a  judgment  is  not,  so  far  as  we  are  aware,  any- 
where denied,  though  perhaps  there  may  remain  states  in  which  the 
assignee  is  regarded  as  the  owner  in  equity  only,  and  hence  is  not 
entitled  to  bring  an  action  or  to  take  out  process  in  his  own  name,, 
but  must  proceed  in  the  name  of  his  assignor.  The  right  of  the 
assignee  to  set  off  the  judgment  assigned  to  him  against  a  judg- 
ment existing  against  him  has  been  denied  on  the  ground  that  he 
could  not  sue  thereon  in  bis  own  name  (Bunnell  v.  Magee,  9  Ala. 
433),  and  perhaps  on  other  manifestly  untenable  grounds.  It  is, 
of  course,  essential  to  the  maintenance  by  the  assignee  of  the  right 
of  setoff'  that  he  should  have  a  full  beneficial  interest  in  the 
judgment:  Jones  v.  Chalfant,  55  Cal.  505;  Sprigg  v.  Granneman,  36 
ni.  App.  102.  It  is  perhaps  fatal  to  his  claim  that  it  appears  that 
the  assignment  was  on  condition  that  if  he  could  not  use  the  judg- 
ment as  a  setoff,  the  assignment  should  be  void:  Gilman  v.  Van 
Slycke,  7  Cow.  469.  If,  however,  the  assignment  is  unconditional, 
the  right  of  the  assignee  to  set  off  the  judgment  so  assigned  to  him 
seems  not  less  absolute  than  the  right  of  the  original  judgment 
creditor:  Hill  v.  Brinkley,  10  Ind.  102;  Frybarger  v.  Andre,  106 
Ind.  337,  7  N.  E.  5;  Bush  v.  Monroe  (Ky.),  47  S.  W.  215;  Pattison 
v.  Edmonston,  4  La.  Ann.  157.  Like  the  original  judgment  creditor, 
the  rights  of  the  assignee  are  subject  to  the  general  limitation  that 
judgments  cannot  be  set  off  against  each  other  unless  they  are 
held  by  parties  in  the  same  capacity,  or,  in  other  words,  unless  each 
is  equitably  entitled  to  the  proceeds  of  the  judgment  claimed  by 
him.  Therefore,  if  a  judgment  is  recovered  against  an  executor 
in  his  representative  capacity,  he  cannot  set  off  against  it  a  judg- 
ment purchased  by  him  in  his  personal  or  individual  capacity:  Dud- 
ley V.   Griswold,  2   Brad.   24. 

2.  As  Against  an  Assignee. — Much  doubt  has  been  entertained  re- 
specting the  right  to  set  off  a  judgment  as  against  an  assignee 
of  the  judgment  against  which  the  setoff  is  sought  to  be  enforced. 
Many  courts  have  been  extremely  guarded  in  their  expressions, 
apparently  limiting  the  right  to  cases  of  fraudulent  assignments 
(Hurst  V.  Sheets,  14  Iowa,  322),  or  to  assignments  received  with 
notice  of  the  right  of  setoff  (Cooper  v.  Bigalow,  1  Cow.  206;  Sim- 
mons V.  Keid,  31  S.  C.  589,  17  Am.  St.  Eep.  36,  9  S.  E.  1058; 
Davidson  v.  Alfaro,  16  Hun,  353),  and  of  assignees  whose  equities 
were  not  prior  in  point  of  time  to  those  of  the  party  seeking  the 
setoff:    Lockhart   v.   Wolf,   82   111.    37;    Pheiffer   v.    Harris,    11    Bush, 
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400;  Ledyard  v.  Phillips,  58  Mich.  204,  24  N.  W.  551;  Wyvell  v. 
Barwise,  43  Minn.  171,  45  N.  W.  11;  Holly  v.  Cook,  70  Miss.  590, 
13  South.  228;  McAdams  v.  Randolph,  42  N.  J.  L,  332.  We  think 
that  the  better  opinion  at  the  present  time  is  that  the  assijjfnment 
of  a  judgment  is  subject  to  any  pre-existing  right  of  setoff  against 
the  assignor  based  on  a  judgment  against  him.  Sometimes  this 
rule  has  been  denied  application  as  against  attorneys  who  have 
taken  assignments  as  security  for  their  compensation  or  for  dis- 
bursements made  by  them  (Benjamin  v.  Benjamin,  17  Conn.  110; 
Simmons  v.  Reid,  31  S.  C.  389,  17  Am.  St.  Rep.  36,  9  S.  E.  1058); 
and  in  others  it  has  been  applied  against  them  in  equally  doubtful 
cases:  Wright  v.  Treadwell,  14  Tex.  255;  Fitzhugh  v.  McKinney, 
43  Fed.  461.  Assignments  of  causes  of  action  prior  to  judgment, 
and  contracts  or  agreements  entered  into  between  the  plaintiff  in 
the  action  and  a  third  person  prior  to  its  rendition  may  amount 
to  a  legal  or  equitable  assignment  thereof,  and  where  such  is 
the  case,  the  assignment,  contract,  or  agreement  must  be  respected 
notwithstanding  pre-existing  judgments  against  the  plaintiff:  Ely 
V.  Cooke,  2o  N.  Y.  365;  Roberts  v.  Carter,  38  N.  Y.  107;  Perry  v. 
Chester,  53  N.  Y.  240;  Ex  parte  Wells,  43  S.  C.  477,  21  S.  E.  334; 
Anglo-American  P.  Co.  v.  Davies  P.  Co.,  112  Fed.  574;  Bucki  & 
Son  L.  Co.  V.  Atlantic  L.  Co.,  63  C.  C.  A.  62,  128  Fed.  332.  If, 
however,  at  the  moment  a  judgment  is  rendered,  a  right  exists 
in  favor  of  the  judgment  debtor  to  set  off  against  it  a  judgment 
held  by  him  against  the  judgment  creditor,  this  right  is  deemed 
to  continue  in  a  majority  of  the  states,  notwithstanding  any  sub- 
sequent assignment,  no  matter  how  good  the  consideration  on  which 
it  was  tounded,  or  how  free  the  assignee  from  notice  of  the  pre- 
existing right  of  setoff,  iiivery  assignment  of  a  judgment  is  sub- 
ject to  all  rights  of  setoff  then  existing  in  favor  of  the  assignor's 
judgment  creditors  whether  the  assignee  had  notice  of  such  rights 
or  lot:  Skipper  v.  Stokes,  42  Ala.  255,  94  Am.  Dec.  646;  Ilobbs  v. 
Duff,  23  Cal.  596;  McBride  v.  Fallon,  65  Cal.  301;  Whitehead  v. 
Jessup,  7  Colo.  App.  460,  43  Pac.  1042;  Williams  v.  Taylor,  69  Ind. 
48;  Benson  v.  Haywood,  86  Iowa,  107,  53  N.  W.  85,  23  L.  R.  A. 
335;  Gregory  v.  Cuppy  (Iowa;,  82  ]S.  W.  1016;  Jeffries  v.  Evans, 
6  B  Mon.  119,  43  Am.  Dec.  158;  Hooper  v.  Brundage.  22  Me.  460; 
New  Haven  C.  Co.  v.  Brown,  46  Me.  418;  Peirce  v.  Bent,  09  Me. 
381;  Franks  v.  Edinberg,  185  Mas.s.  49,  69  N.  E.  1058;  Wabash  R. 
Co.  V.  Bowring,  103  Mo.  App.  158,  77  S.  W.  106;  Wells  v.  Clarkson. 
5  Mont.  336,  5  Pac.  894;  Hovey  v.  Morrill,  61  N.  H.  9,  60  Am. 
Rep.  315.  At  an  early  date  in  South  Carolina  it  was  held  that  the 
right  of  setoff  would  not  be  enforced  against  an  assignee  whore  the 
moving  party  had  delayed  to  exercise  his  right  to  apply  for  such 
setoff  until  after  the  lapse  of  a  term,  and  after  the  assignment 
had  been  made:  Williams  v.  Evans,  2  McCord,  203.  We  think  this 
decision  belongs  to  a  past  epoch,  when  the  setting  off  of  one  judg- 
ment  against   another   waa   not   recognized   to   be   a   matter   of   right 
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and  the  discretion  of  the  court  was  freely,  and  often  unreasonably, 
exercised  in  opposition. 

IX.     The  Necessity  That  the  Judgment  be  Final  and  at  the  Time 
Capable   of   Enforcement. 

a.  The  Judgment  Must  be  Final  in  Form. — If  a  judgment  is  but 
prima  facie  evidence  of  a  debt  and  something  yet  remains  to  make 
it  conclusive  and  final  as  between  the  parties,  it  cannot  be  used  as 
a  setoff  against  another  judgment:  People  v.  Judges,  6  Cow.  598. 
One  who  seeks  to  employ  a  judgment  as  a  setoff  admits,  or  should 
admit,  its  finality  and  validity,  and  hence  will  not  be  allowed  as 
a  setoff  the  benefit  of  a  judgment  the  finality  and  validity  of  which 
he  still  contests:  Zerbe  v.  Missouri  etc.  Ry.  Co.,  80  Mo.  App.  414. 
Whether  a  judgment  which  remains  subject  to  appeal  is  final,  as 
that  term  is  employed  in  the  statutes,  admits  of  doubt.  Certainly, 
if  rendered  by  consent,  it  is  not  appealable,  and  therefore  may  be 
asserted  as  a  setoff,  though  the  time  for  appeal  has  not  expired: 
Haskins  v.  Jordan,  123  Cal.  157,  55  Pac.  786.  In  Sowles  v.  Witters, 
40  Fed.  413,  it  was  held  that  an  intent  of  the  defendant  to  appeal 
from  a  judgment  did  not  require  the  refusal  of  the  right  of  the 
plaintiff  to  set  it  off  against  another  judgment,  and  doubtless  there 
should  be  no  such  refusal,  whether  a  right  of  appeal  exists  or  not, 
when  at  the  time  the  moving  party  is  entitled  to  enforce  his  judg- 
ment by  execution. 

b.  Pendency  of  an  Appeal. — When  an  appeal  or  writ  of  error  has 
been  accompanied  by  an  undertaking  sufficient  in  law  to.  stay  the 
execution  of  the  judgment,  its  effect  is  for  the  time  being  sus- 
pended, and  it  cannot  be  employed  as  a  setoff  during  the  pendency 
of  the  appeal  (Yarborough  v.  Fitzpatriek  (Ky.),  51  S.  W.  172; 
Spencer  v.  Johnston,  58  Neb.  44,  78  N.  W.  482),  nor  afterward  if 
the  judgment  is  reversed:  Magarity  v.  Succop's  Admr.,  90  Va.  561, 
19  S.  E.  260.  It  has  been  said  that  the  pendency  of  an  appeal 
from  a  judgment  requires  the  refusal  of  an  application  to  set  it 
off  against  another  judgment:  Pierce  v.  Tuttle,  51  How.  Pr.  193; 
In  re  Kloster,  40  Hun,  374.  But  we  apprehend  that  the  better 
view  is  that  the  court  to  which  the  application  is  made  will  neither 
deny  nor  grant  it  during  the  pendency  of  an  appeal  or  the  con- 
tinuance of  the  right  to  appeal,  though  no  appeal  has  been  taken, 
but  will  delay  the  proceeding  until  the  judgment  has  become  final 
and  irrevocable,  from  the  lapse  of  time  for  appealing,  or,  when  an 
appeal  has  been  taken,  until  the  judgment  is  either  affirmed  or  re- 
versed: Haskins  v.  Jordan,  123  Cal.  157,  55  Pac.  786;  Irvine  v. 
Meyers,  6  Minn.  562  (Gil.  394);  Gemmell  v.  Huben,  71  Mo.  App. 
291. 

c.  Where  the  Eight  to  Enforce  the  Judgment  is  Suspended. — In 
addition  to  the  suspension  of  the  right  to  enforce  a  judgment  by  an 
appeal  or  supersedeas,  other  causes  may  arise  disabling  the  plaintiff, 
either  temporarily  or  permanently,  from  proceeding  to  coerce  the 
payment  of  his  judgment,  and  where  such  is  the  case  we  apprehend 
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that  his  right  to  use  it  as  a  setoff  is  also  suspended.  The  issuing 
of  an  execution  on  the  judgment  does  not  impair  the  right  to  use 
it  as  a  setoff  (Haskins  v.  Jordan,  123  Cal.  157,  55  Pac.  786),  at 
least,  when  nothing  has  occurred  amounting  to  a  permanent  or  tem- 
porary satisfaction.  Generally,  if  the  defendant's  person  was  seized 
and  he  detained  under  execution,  this  amounted  to  a  temporary  sat- 
isfaction. Hence,  ordinarily  the  right  to  setofif  cannot  be  main- 
tained while  the  defendant  is  charged  in  execution:  Cooper  v. 
Bigalow,  1  Cow.  56;  Taylor  v.  Waters,  2  Chit.  303,  5  Maule  &  S. 
103.  But  this  is  not  an  absolute  extinguishment  of  the  right  of 
setoff  and  it  may  still  be  granted  in  exceptional  cases:  Thompson 
V.  Parrish,  5  Com.  B.,  N.  S.,  685,  28  L.  J.  C.  P,  153,  5  Jur.,  N.  S., 
986,   7    Week.   Rep.    210. 

X.  As  Affected  by  the  Exemption  Laws. 
In  many  of  the  states  a  judgment  debtor  is  allowed  an  exemption 
from  execution  of  personal  property  of  a  specified  value.  A  judg- 
ment in  his  favor  may  therefore  be  exempt  from  execution  as  per- 
sonal property,  and  where  such  is  the  case  there  cannot  be  set  off 
against  it  in  opposition  to  his  claim  of  exemption  another  judgment 
in  favor  of  his  judgment  debtor:  Atkinson  v.  Pittman,  47  Ark. 
464,  2  S.  W.  114;  Draffiu  v.  Smith,  63  Ark.  83,  37  S.  W.  307;  Cleve- 
land V.  MeCanna,  7  N.  Dak.  455,  66  Am.  St.  Rep.  670,  75  N.  W.  908, 
41  L.  H.  A.  852.  An  officer  of  the  law  or  other  person  may  wrong- 
fully seize  and  appropriate  to  his  own  use  property  which  is  exem])t 
from  execution,  notwithstanding  a  claim  of  exemption  interjiosed 
therefor.  When  this  hajjpens,  the  only  remedy  of  the  jierson  in- 
jured IS  by  an  action  to  recover  sucli  property  or  its  value.  Any  jmlg- 
nient  for  the  property  so  taken  or  its  value,  resulting  from  siidi  an 
action  must  be  regarded,  so  far  as  the  cxemiition  laws  are  coiiccriicil, 
as  possessing  the  same  characteristics  as  suoli  exiMni)t  property  and 
til  be  ('(jually  free  from  execution.  Against  such  a  judgment,  tlicrc- 
fore,  tiie  judgment  debtor  therein  is  not  entitled  to  ofl'sct  any  ju'l;,'- 
luent  in  his  favor:  Beckman  v.  Manlove,  IS  Cal.  388;  Daniel  v. 
Wall,  80  (Ja.  218,  4  S.  E.  271;  Temple  v.  Scott,  3  Minn.  419  (Gil. 
liOO) ;   Ladd  v.  Ferguson,  9  Or.   180. 
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PEOPLE  V.  WOODS. 

[147  Cal.  265,  81  Pac.  652.] 

CRIMINAL  LAW — Other  Crimes,  Evidence  of  Conspiracy  to 
Commit. — Where,  on  a  trial  for  murder,  there  is  evidence  to  show 
that  the  decedent,  while  acting  as  a  policeman,  but  not  wearing  any- 
uniform,  was  shot  and  killed  by  the  defendant,  evidence  is  properly 
admitted  to  the  effect  that  the  defendant  and  others  were  a  party 
of  burglars  on  their  return  from  the  scene  of  a  proposed,  but 
abandoned,  burglary,  having  burglars'  tools  in  their  possession,  be- 
cause such  evidence  justifies  the  inference  that  the  defendant  did 
not  act  in  self-defense  against  one  who  is  not  in  uniform  and  did 
not  announce  himself  as  an  officer,  and  that  the  officer  in  what  he 
did,  including  the  firing  off  of  his  own  pistol,  did  nothing  more  than 
his  duty  under  the   circumstances,     (p.   156.) 

CRIMINAL  LAW,  Evidence  of  Other  Attempted  Crimes. — In 
a  trial  for  murder  in  the  shooting  and  killing  of  a  policeman,  evi- 
dence is  properly  admitted  that  just  prior  to  such  shooting  the 
defendant  and  two  others  attempted  to  rob  a  third  person,  whose 
outcry  and  the  consequent  flight  of  the  trio  attracted  the  attention 
of  the  policeman  and  brought  on  the  encounter  resulting  in  his 
death.  These  facts,  immediately  preceding  and  leading  up  to  the 
commission   of  the   crime,  are   a   part   of   the   res   gestae,     (p.   156.) 

MURDER  in  the  First  Degree,  Evidence  Sufficient  to  Sustain 
Conviction  for. — Evidence  showing  that  the  defendant  and  others 
armed  themselves  and  made  preparations  to  kill  in  connection  with 
a  projected  burglary,  and  while  still  together  and  having  burglars' 
tools  in  their  possession,  but  after  the  proposed  burglary  had  been 
abandoned,  on  being  approached  by  a  policeman  under  circum- 
stances indicating  that  he  would  arrest  or  search  them,  one  of 
them  shot  and  killed  such  officer,  is  sufficient  to  sustain  a  con- 
viction, against  such  shooter,  of  murder  in  the  first  degree,  (p. 
157.) 

CRIMINAL  TRIAL — Alleged  Misconduct  of  Prosecuting  At- 
torney.— Where  the  defendant  on  trial  for  murder  was  designated  in 
the  indictment  F.  W.  alias  S.  L.  F.,  and  his  motion  to  strike  the 
alias  from  the  indictment  being  denied,  the  court  instructed  the 
clerk  not  to  read  the  words  "alias  S.  L.  F. "  to  the  jury,  the  fact 
that  the  prosecuting  attorney  in  his  opening  statement  spoke  of  the 
defendant  F.  W.  alias  S.  L.  F.,  but  on  objection,  asked  pardon,  does 
not  constitute  such  misconduct  as  to  entitle  the  defendant  to  a 
new  trial,      (p.  158.) 

MURDER — Instructions. — It  is  not  error  to  read  to  the  jury 
the  whole  of  a  ection  of  the  Penal  Code  defining  murder  in  the 
first  degree,  which  includes,  among  other  things,  all  murders  com- 
mitted in  the  perpetration,  or  attempt  to  perpetrate  arson,  rape, 
robbery,  burglary  or  mayhem.  Such  reading  is  not  objectionable 
as  implying  that  under  the  evidence  the  jury  would  oe  warranted 
in  finding  that  the  decedent  was  killed  by  the  defendant  while 
the  latter  was  attempting  to  commit  one  of  those   crimes,      (p.   158.) 

CRIMINAL  LAW — Question  of  the  Degree  of  xvlurder,  When 
not  Taken  from  the  Jury. — Where  the  court  correctly  instructs  the 
jury  respecting  the  two  degrees  of  murder,  and  that  a  conviction 
of  murder  in  the  first  degree  requires  a  sentence  of  death  unless 
they  by  their  verdict  fix  the  penalty  at  life  imprisonmeut,  and  states 
what   the   form   of   the   verdict   shall  be   as  they   desire   the   infliction 
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of  the  one  penalty  or  the  other,  but  omits  to  give  a  form  of  verdict 
of  murder  in  the  second  degree,  this  is  not  an  intimation  that  such 
verdict  is  out  of  the  question,  nor  an  interfering  with  the  right  of 
the  jury  to  fix  the  degree  of  murder,  if  any.     (pp.   158,  159.) 

Albert  P.  Whelan,  for  the  appellant. 

U.  S.  Webb,  attorney  general,  and  J.  C.  Daly,  deputy  at- 
torney general,  for  the  respondent. 

2««  BEATTY,  C.  J.  The  appellant,  jointly  with  five 
others,  was  indicted  for  the  murder  of  Eugene  C.  Robinson, 
a  police  ^^"^  oflficer  of  San  Francisco.  Upon  a  separate  trial  he 
was  convicted  of  murder  of  the  first  degree  and  sentenced  to 
death.  His  appeal  is  from  the  judgment  and  from  an  order 
denying  his  motion  for  a  new  trial. 

The  principal  direct  evidence  against  the  appellant  was  the 
testimony  of  William  Henderson,  one  of  the  six  defendants 
charged  with  the  murder,  who  stated  that  he,  Goucher,  Kauff- 
man,  Kennedy,  Courtney,  and  the  appellant  had  formed  a 
plan  to  rob  the  safe  at  Cypress  Lawn  Cemetery ;  that  they 
had  provided  themselves  with  burglars'  tools,  dynamite,  etc., 
for  the  purpose  of  breaking  into  the  safe,  and  on  the  night 
of  the  20th  of  January,  1902,  had  gone  to  Cypress  Lawn, 
where,  finding  the  place  occupied  and  guarded,  they  had 
abandoned  the  enterprise  and  started  back  to  the  city  about 
midnight.  All  but  one  of  the  party  were  armed  with  pistols, 
that  of  appellant  being  of  .44-caliber,  the  others  smaller.  Hen- 
derson, the  witness,  was  carrying  the  tools  and  dynamite.  In 
returning  to  the  city  they  rode  on  electric  cars  to  a  point  near 
the  junction  of  Mission  and  Valencia  streets,  where  the  last 
car  was  put  in  the  bam,  and  from  there  they  started  to  walk 
down  into  the  city.  They  divided  themselves  into  two  parties. 
Woods,  Henderson,  and  Kauffman  going  in  front,  and  Ken- 
nedy, Goucher,  and  Courtney  following  at  some  distance 
behind.  While  proceeding  in  this  way,  those  in  front  were 
called  back  by  those  behind  to  consider  a  proposition  to  break 
into  the  office  of  a  coal-yard  and  rob  it.  This  enterprise  was 
vetoed  by  Woods,  KautTman,  and  Henderson,  and  their  tram]) 
to  the  city  was  resumed  in  the  same  order  as  before.  When 
the  three  who  were  in  advance  got  to  Seventeenth  street,  on 
Valencia,  they  heard  a  loud  yell  of  alarm  coming  from  the 
direction  of  Eighteenth  and  Valencia  streets,  and  directly 
Goucher  and  Kennedy  came  running  up.  Kennedy  turned 
and  fired  a  shot  from  his  pistol  in  the  direction  from  which 
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they  had  come,  jumped  over  a  fence,  and  disappeared. 
Goucher  joined  those  in  front,  remarking  that  he  was  not 
going  to  run.  When  the  four  had  proceeded  to  a  point  be- 
tween Sixteenth  and  Seventeenth  streets  on  Valencia,  the 
deceased,  in  plain  clothes,  ran  up  behind  them  and  asked 
"Who  has  got  that  gun?"  Henderson,  the  witness,  started 
to  get  away,  and  had  gone  about  twenty-five  feet  when  two 
shots  rang  out,  and  were  shortly  followed  by  a  wbole  fusilade. 
^^^  Henderson  continued  his  retreat,  and  only  saw,  or  thought 
he  saw,  as  he  was  leaving,  that  the  appellant  and  Goucher 
were  shooting  the  man  who  ran  up — Officer  Robinson.  He 
also  heard  the  command,' '  Throw  up  your  hands, ' '  and  thought 
it  was  the  voice  of  appellant.  He  continued  running  along 
Valencia  to  Sixteenth  street,  down  Sixteenth  street  to  Julian 
avenue,  and  along  Julian  avenue  to  Fifteenth  street.  In  his 
flight  he  was  followed  closely  by  Goucher  and  appellant,  and 
he  heard  the  latter  say  to  Goucher  as  they  ran,  "He  got  me 
twice."  At  the  corner  of  Julian  avenue  and  Sixteenth  street 
some  one  came  up  and  commanded  them  to  stop,  but  they  con- 
tinued to  retreat,  and  some  shooting  occurred  as  they  were 
passing  along  Julian  avenue  from  Sixteenth  to  Fifteenth 
streets.  One  shot  struck  the  witness  as  he  was  retreating,  and 
he  fired  three  shots  in  return.  At  Fifteenth  street  he  was 
overtaken  and  arrested  by  Officer  Taylor. 

The  testimony  of  this  witness  was  supplemented  by  ample 
proof  that  Officer  Robinson  was  shot  and  killel  at  the  spot 
on  Valencia  street,  between  Sixteenth  and  Seventeenth, 
where  the  fusilade  occurred,  and  it  was  corroborated  in  al- 
most every  detail  by  the  testimony  of  other  witnesses  and  by 
circumstantial  evidence  of  a  very  persuasive  character.  Of- 
ficer Taylor  was  at  the  corner  of  ^Mission  and  Fifteenth  streets 
when  he  heard  the  shooting  on  Valencia.  He  ran  to  Six- 
teenth and  up  Sixteenth  to  the  corner  of  Julian  avenue  in 
time  to  encounter  Goucher  and  appellant,  whom  he  ordered 
to  halt,  stating  that  he  was  an  officer.  They  continued  to  run 
along  Julian  avenue,  as  related  by  Henderson,  and  some  one 
fired  at  the  officer.  He  drew  his  pistol  and  fired  at  them. 
One  of  his  shots  would  account  for  the  wound  received  by 
Henderson  at  this  point.  The  appellant,  when  subsequently 
arrested,  was  found  to  be  wounded  in  two  places,  but  his 
wounds  were  probably  inflicted  by  Officer  Robinson,  for  Officer 
Taylor  noticed  that  he  was  limping  when  he  turned  into 
Julian   avenue,   and  he  saw  his  companion    (Goucher)    take 


154  American  State  Reports,  Vol.  109.       [California, 

him  by  the  arm,  saying  at  the  same  time,  "Come  on,  you  son 
of  a  bitch,"  and  Henderson  heard  him  say  just  before  that, 
"He  [meaning  Officer  Robinson]  got  me  twice."  Officer 
Taylor  at  the  trial  positively  identified  appellant  as  the  larger 
of  the  two  men  he  encountered  at  the  corner  of  Julian  avenue 
^^  and  Sixteenth  street,  and  the  one  who  had  the  heavier 
sounding  pistol.  Two  overcoats  resembling  those  worn  by  ap- 
pellant and  Goucher  previous  to  the  shooting  were  found  the 
next  morning  in  a  vacant  lot  near  by,  and  one  of  theiu  had  bul- 
let-holes corresponding  to  the  wounds  found  on  appellant's 
body  when  he  was  arrested  some  weeks  after  the  murder  at 
Portland,  Oregon.  The  fatal  wounds  received  by  Officer  Rob- 
inson were  caused  by  44-caliber  bullets,  and  two  witnesses  tes- 
tified that  a  few  days  before  the  murder  a  man  resembling  ap- 
pellant and  wearing  an  overcoat  like  that  found  with  the  bul- 
let-holes in  it  had  been  inquiring  at  their  shops  for  short  44- 
cartridges. 

A  number  of  other  circumstances  corroborative  of  Hender- 
son's statement  were  proved.  Appellant  was  identified  as  a 
visitor  at  the  place  where  three  of  his  codefendants  lived. 
The  conductors  and  gripmen  on  three  or  four  difTerent  elec- 
tric cars  remembered  the  party  of  six  men  who  went  out  to 
Cypress  Lawn  on  the  20th  of  Januarys  and  returned  shortly 
after  midnight  to  the  carbarn  near  the  junction  of  ^Mission 
and  Valencia  streets  and  started  to  walk  from  that  point  along 
Valencia  street  to  the  city.  They  did  not  positively  identify 
appellant  as  one  of  the  party,  but,  aside  from  the  testimony 
of  Officer  Taylor  as  to  his  identity  with  the  man  he  en- 
countered at  the  corner  of  Julian  avenue  and  Sixteenth 
street,  the  circumstances  proved — especially  the  corresi)()ii(l- 
ence  of  the  wounds  on  his  body  with  the  buliet  holes  in  the 
overcoat  found  near  the  spot  where  he  eluded  Officer  Taylor — 
were  sufficient  to  justify  the  jury  in  concluding  that  api)ellant 
was  the  man  who  was  hit  twice  by  Officer  Robinson  in  the 
encounter  on  Valencia  street.  In  short,  there  was  evidence 
sufficient  to  warrant  the  jury  in  finding  that  the  six  defend- 
ants named  in  the  indictment  went  to  Cypress  Lawn  for  tlie 
pury>ose  of  conunittiiig  burglary — that  before  they  started 
five  of  the  six  armed  themselves  with  loaded  pistols;  that  on 
their  return  to  the  city  so  armed,  and  with  burglars'  tools  and 
dynamite  in  their  possession,  Goucher,  Kennedy,  and  Court- 
ney, who  were  following  at  some  distance  behind  the  others, 
attempted  to  hold  up  a  Japanese  near  the  corner  of   l^m-li- 
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teenth  and  Valencia  streets;  that  his  loud  outcry  attracted 
the  attention  of  a  number  of  people  and  caused  the  trio  to 
run;  that  Kennedy  fired  a  shot  as  he  ran  to  intimidate  any 
^''**  possible  pursuer;  that  this  attracted  the  attention  of  Offi- 
cer Robinson,  who  ran  up  to  the  group  composed  of  appellant, 
Goucher,  Henderson,  and  Kauffman,  and  said  or  did  some- 
thing which  made  them  apprehensive  that  he  would  arrest 
or  search  them,  and  that  he  would  discover  the  burglars'  tools 
and  djmamite  which  Henderson  was  carrying;  that  this  was 
one  of  the  contingencies  in  view  of  which  the  defendants  had 
armed  themselves,  and  that  in  order  to  avoid  detection  they, 
or  some  of  them,  had  immediately  opened  fire  on  the  officer, 
and  that  he  had  returned  the  fire  of  the  one  who  first  fired 
upon  him — the  man  with  the  44-caliber  pistol,  the  bullets  of 
which  caused  his  death.  Clearly  there  was  no  failure  of  evi- 
dence to  show  that  Officer  Robinson  was  murdered,  and  the 
murder  was  the  act  of  the  appellant,  and  that  it  was  willful, 
deliberate  and  premeditated  in  a  legal  sense.  Counsel  for 
appellant  makes  a  general  and  sweeping  charge  of  unfairness 
and  violation  of  the  well-known  rules  of  criminal  procedure 
in  the  conduct  of  the  trial  in  the  superior  court,  which  we 
think  is  entirely  unsupported  by  the  record  to  which  he  ap- 
peals. It  is  true  that  very  numerous  objections  interposed  by 
him  to  the  admission  of  evidence  were  overruled,  but  his  ob- 
jections were  founded  upon  an  erroneous  view  of  the  case, 
and  the  rulings  of  the  court  were  correct.  He  assumes  that 
the  prosecution  relied  exclusively  upon  the  theory  that  the 
killing  was  done  in  pursuance  of  the  conspiracy  to  commit  the 
burglary  at  Cypress  Lawn,  and  that  the  appellant  must  there- 
fore be  convicted  of  murder,  although  he  did  not  participate 
in  the  killing,  if  it  was  done  by  any  one  of  the  six  persons 
engaged  in  the  conspiracy.  On  this  assumption  he  objected 
to  all  evidence  of  the  conspiracy,  and  at  the  end  of  the  trial 
moved  to  strike  it  all  out  upon  the  ground  that  the  conspiracy 
ended  with  the  abandonment  of  the  attempt  upon  the  ceme- 
tery safe  and  before  the  killing  occurred.  But  the  case  for 
the  prosecution  did  not  rest  upon  the  doctrine  of  the  liability 
of  one  conspirator  for  the  acts  of  the  others.  The  proof 
showed  that  the  appellant  himself  fired  the  fatal  shot ;  and 
the  evidence  as  to  the  preceding  circumstances — the  arming, 
the  possession  of  burglars'  tools,  etc. — was  material  and  rele- 
vant to  the  motives  and  probable  line  of  conduct  of  the  appel- 
lant at  the  time  of  the  killing.    It  is  a  part  of  the  argument  of 
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couxisel  upon  another  point — at  least,  that  seems  to  be  his 
^'^^  argument — that  in  the  absence  of  any  evidence  except  that 
of  an  accomplice  (Henderson)  as  to  what  took  place  at  the 
very  time  and  place  of  the  killing,  the  defendant  may  have 
nsed  his  pistol  in  self-defense  against  one  who  did  not  an- 
nounce himself  an  officer  and  was  not  in  uniform.  It  is  true 
that  whether  we  regard  the  testimony  of  Henderson  or  not, 
we  are  left  to  conjecture  which  of  the  two — appellant  or  de- 
ceased— first  drew  his  pistol  and  commenced  firing.  Apart 
from  all  other  evidence  except  that  going  to  show  that  the  par- 
ties met  and  fought  and  that  one  was  wounded  and  the  other 
killed,  a  jury  might  not  be  warranted  in  finding  that  the  sur- 
vivor was  not  acting  in  self-defense.  But  when  they  are  in- 
formed that  the  slayer  was  one  of  a  party  of  buiglars  return- 
ing from  an  unsuccessful  attempt,  in  preparation  for  which 
they  had  armed  themselves  with  loaded  pistols  and  provided 
dynamite  and  burglars'  tools,  then  in  their  possession,  that 
the  person  killed  was  a  police  officer  attracted  to  the  spot  by 
a  loud  outcry  followed  by  the  discharge  of  a  pistol  by  one 
of  the  party,  they  would  be  warranted  in  concluding  that  the 
officer  did  nothing  more  than  his  duty  under  the  circum- 
stances, because  he  had  no  motive  to  do  more,  and  tluit  the 
parties  who  had  armed  themselves  for  just  such  a  contingency, 
and  who  had  the  strong  motive  to  prevent  the  discovery  of  the 
burglars'  tools  in  their  possession,  that  they,  or  some  of  them, 
would  put  their  pistols  to  the  use  for  which  they  were  i)ro- 
vided,  and  that  they  deliberately  murdered  the  officer  to  es- 
cape detection.  In  this  view  all  the  evidence  as  to  the  con- 
spiracy, the  arms,  and  the  burglars'  tools  was  material  and 
relevant,  and  all  the  incidents  of  the  trip  to  the  cemetery  and 
return,  so  far  as  they  may  have  been  irrelevant,  were  entirely 
harmless:  People  v.  Pool,  27  Cal.  572.  This  is  especially  true 
of  the  proposal  to  break  into  the  coal-yard.  The  only  evidence 
as  to  that  was  Henderson '.i,  and  he  testified  that  the  appellant 
refused  to  have  anything  to  do  with  it.  The  evidence  of 
Costello  as  to  the  attempt  by  Kennedy,  Goueher  and  Court- 
ney to  rol)  the  Japanese,  his  outcry,  and  the  flight  of  the  trio 
was  of  the  res  gestae;  it  was  the  occasion  of  the  shot  by  Ken- 
nedy and  of  the  interference  by  the  officer  which  led  to  his 
death. 

The  court  was  not  only  justified  in  overruling  the  objec- 
tions to  the  testimony  regarding  the  conspiracy  upon  the 
''^'^'  ground  above  set  forth,  but  upon  the  further  ground  that 
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upon  the  evidence — circumstantial  and  direct — the  jury 
would  have  been  justified  in  concluding  that  a  part  of  the 
common  design  was  to  resist  arrest  by  the  use  of  the  pistols 
with  which  the  defendants  armed  themselves:  People  v. 
Pool,  27  Cal.  572,  Pistols  are  not  used  for  breaking  into  a 
safe;  their  purpose  is  to  kill  those  who  interfere  to  prevent  a 
burglary  or  arrest  the  perpetrators. 

There  is  some  inconsistency  in  the  contention  of  counsel 
that  the  conspiracy  was  at  an  end  and  that  Henderson  was 
an  accomplice.  If  the  conspiracy  was  at  an  end,  Henderson, 
according  to  his  own  testimony,  was  entirely  innocent  of  the 
murder.  He  had  no  part  in  it  either  in  design  or  act,  and 
if  the  jury  believed  him  his  testimony  alone  fastened  the 
crime  upon  the  appellant. 

It  is  claimed  that  the  evidence  does  not  warrant  a  verdict 
of  murder  in  the  first  degree.  We  think  it  was  clearly  suffi- 
cient. It  shows  that  the  appellant  made  preparations  to  kill 
in  connection  with  the  projected  burglary,  and  that  when  an 
officer  approached  him  under  circumstances  indicating  the 
probability  that  he  would  arrest  him  or  search  him  he  killed 
the  officer.  This  is  sufficient  evidence  of  a  deliberate  purpose 
to  kill,  and  if  such  purpose  existed  the  killing  was  murder  in 
the  first  degree. 

Appellant  complains  that  he  was  prejudiced  by  misconduct 
of  the  prosecuting  attorney  during  the  impanelment  of  the 
jury.  The  alleged  misconduct  consisted  in  a  statement  made 
in  the  hearing  of  the  panel  from  which  the  jury  was  selected. 
In  the  indictment  the  appellant  was  named  Frank  Woods, 
alias  Saint  Louis  Frank.  After  his  arraignment  and  plea  he 
moved  the  court  to  strike  out  the  alias  from  the  indictment. 
The  court  denied  this  motion,  but  instructed  the  clerk  not  to 
read  the  words  "alias  Saint  Louis  Frank"  to  the  jury.  When 
the  assistant  district  attorney  commenced  his  statement  of  the 
case  to  the  talesmen  preliminary  to  their  examination  touch- 
ing their  qualifications  to  'act  he  used  this  language:  "The 
defendants  at  the  bar,  Frank  Woods,  alias  Saint  Louis  Frank, 
William  Henderson" — at  this  point  he  was  interrupted  by 
counsel  for  the  appellant,  who  excepted  to  the  reading  of  the 
alias  from  the  indictment  and  assigned  it  as  misconduct.  The 
assistant  district  attorney  and  the  district  attorney  himself, 
^"^^  who  was  present,  begged  the  pardon  of  the  court,  and  there 
the  matter  ended.  We  are  not  cited  to  any  authority,  and 
we  know  of  none,  for  holding  that  the  defendant  in  a  crim- 
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inal  case  is  entitled  to  have  any  portion  of  a  valid  indictment 
suppressed  during  the  trial  except  the  charge  ol  a  prior  con- 
viction. But  conceding  that  a  prosecuting  officer  might  be 
guilty  of  misconduct  in  purposely  and  wantonly  parading  the 
fact  that  a  defendant  is  named  with  an  alias  in  the  indict- 
ment, with  intent  to  prejudice  him  before  the  jurj^  there  is 
nothing  in  this  case  to  indicate  that  the  prosecuting  attorney 
was  actuated  by.  any  such  motive,  or  that  his  using  the  words 
complained  of  was  other  than  an  inadvertence.  Indeed,  it 
does  not  appear  that  Mr.  Alford,  who  made  the  statement, 
had  any  knowledge  of  the  instruction  which  the  court  gave 
to  the  clerk  to  avoid  reading  the  alias.  We  do  not  think  the 
discretion  of  the  court  was  abused  in  denying  a  new  trial  on 
this  ground. 

It  is  claimed  that  the  court  erred  in  reading  to  the  iary  as 
part  of  his  charge  section  189  of  the  Penal  Code,  which  de- 
fines murder  in  the  first  degree,  and  includes,  among  other 
things,  all  murders  committed  in  the  perpetration  or  attempt 
to  perpetrate  arson,  rape,  robber}'-,  burglary,  or  mayhem.  The 
contention  of  counsel  is,  that  this  was  misleading  and  confus- 
ing, because  it  seemed  to  imply  that  under  the  evidence  the 
jury  would  be  warranted  in  finding  that  officer  Robinson  was 
killed  by  appellant  or  some  of  his  codefendants  while  they 
were  attempting  to  commit  a  burglary.  The  charge  of  the 
court  carries  no  such  implication,  and  unless  it  can  be  said 
that  it  is  error  to  give  the  full  legal  definition  of  murder  in 
the  first  degree  on  the  trial  of  an  indictment  for  murder,  the 
appellant  has  no  cause  of  complaint  as  to  this  part  of  the 
charge,  which,  upon  the  whole,  was  a  clear  exposition  of 
the  difference  between  murder  of  the  first  and  murder  of 
the  second  degree. 

La.stly,  it  is  contended  that  the  court  committed  a  most 
flagrant  and  prejudicial  error  "in  taking  away  irom  the  jury 
the  right  to  find  the  defendant  guilty  of  murder  in  the  second 
degree."  Upon  this  point  counsel- cites  a  number  of  cases  in 
(!ach  of  which  the  trial  court  had  erroneously  ii.structed  the 
jur>'  to  bring  in  a  verdict  o*'  murder  in  the  first  degree  in  case 
they  found  certain  facts.  Nothing  of  the  kin((  occurred  in 
'^"^^  this  case.  Tlie  court  correctly  defined  the  two  degrees 
of  murder  and  informed  the  jury  that  a  verdict  of  murder  in 
the  first  degree  would  require  the  imposition  of  a  sentence  of 
death  unless  they  should  by  their  verdict  fi.x  the  penalty  at 
life  impri.sonment  in  the  state's  prison.     In  this  eunne(,-tion  the 
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court  stated  to  them  what  the  form  of  the  verdict  should  be 
according  as  they  desired  the  infliction  of  the  one  penalty  or 
the  other.  The  omission  to  give  the  form  of  verdict  of  mur- 
der in  the  second  degree  cannot  be  regarded  as  an  intimation 
that  such  a  verdict  was  out  of  the  question.  The  jury  could 
not  have  failed  to  understand  from  the  elaborate  discussion 
of  the  difl'erence  between  the  two  degrees  of  murder  con- 
l;ained  in  the  charge  of  the  court  that  they  were  to  determine 
by  their  verdict  of  which  degree  the  defendant  was  guilty,  if 
guilty  at  all. 

The  defendant's  counsel,  as  the  jury  were  about  to  retire, 
requested  the  court  to  furnish  them  with  written  forms  of 
verdicts  of  murder  in  the  second  degree  and  manslaughter. 
I^his  request  was  refused,  but  there  was  no  exception  to  the 
refusal,  and  we  need  not  consider  whether  such  refusal  was 
erroneous. 

The  judgment  and  order  appealed  from  are  affirmed. 

McFarland,  J.,  Angelotti,  J.,  Shaw,  J.,  and  Lorigan,  J., 
concurred. 

Rehearing   denied. 


Everyone  Who  Enters  into  a  Conspiracy  is  deemed  a  party  to  every 
act  connected  therewith  done  by  the  others  before  that  time,  and 
a  party  to  every  act  afterward  done  by  any  of  the  others  in 
furtherance  of  such  common  design.  And  every  act  and  declaration 
of  each  member  of  a  conspiracy,  in  pursuance  of  the  original 
concerted  plan,  and  with  reference  to  the  common  object  is,  in 
contemplation  oi  law,  the  act  and  declaration  of  them  all,  and 
is  original  evidence  against  each  of  them  without  reference  to 
the  time  that  any  of  them  entered  the  conspiracy:  Jenkins  v.  State, 
35  Fla.  737,  48  Am.  St.  Kep.  267;  McKenzie  v.  State,  o2  Tex.  Cr. 
Rep.  568,  40  Am.  St.  Rep.  795:  Smith  v.  State,  46  Tex.  Cr.  Rep. 
267,  108  Am.  St.  Rep.991j  State  v,  Stockford,  77  Conn.  227,  107  Am. 
St.   Rep.   28. 
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IN  RE  BERRY. 

[147   Cal.   523,  82   Pac.   44.] 

MUNICIPAL  ORDINANCES— Burden  of  Showing  Unreason- 
ableness of. — If  a  person  seeks  relief,  on  habeas  corpus,  from  a 
judgment  convicting  and  sentencing  him  for  violating  a  municipal  or- 
dinance prohibiting  the  use  of  automobiles  on  public  uigbways,  in 
the  night-time,  on  the  ground  that  the  ordinance  is  void,  because 
unreasonable,  he  must  assume  the  burden  of  proving  its  unreason- 
ableness,    (p.   1(>0.) 

AUTOMOBIIiES — Ordinances  Prohibiting  Use  of  at  Night.— 
An  ordinance  of  a  board  of  supervisors  prohibiting  the  running  of 
an  automobile  on  certain  parts  of  the  public  highways  of  the 
county  between  the  hours  of  sunset  of  any  day  and  of  sunrise  on 
the  dav  following  is  not,  on  its  face,  void  for  unreasonableness, 
(pp.    161,   162.) 

Chickering  &  Gregory,  for  the  petitioner. 

Thomas  P.  Boyd,  district  attorney,  for  the  respondent. 

'^-^  McFARLAND,  J.  There  was  an  ordinance  of  the 
board  of  supervisors  of  the  county  of  Marin,  California, 
which,  after  prohibiting  the  use  of  automobiles  on  certain  parts 
of  some  of  the  public  roads  of  that  county,  and  regulating 
their  use  in  other  respects,  provides  as  follows:  "Section  8.  No 
person  shall  run  an  automobile  on  any  of  the  said  unprohib- 
ited highways  of  Marin  county  between  the  hours  of  sunset  of 
any  day  and  of  sunrise  on  the  day  following" — and  a  viola- 
tion of  the  section  is  made  punishable  by  a  fine  or  imprison- 
ment. The  above-named  Thomas  C.  Berry  was  convicted  of 
a  violation  of  said  section  8,  and  judgment  was  rendered 
against  him  sentencing  him  to  imprisonment.  He  appealed 
to  the  superior  court  of  said  county,  and  the  judgment  was 
there  affinned.  Thereupon  this  i>resent  application  is  made 
on  his  behalf  for  a  writ  of  habeas  corpus,  and  his  discharge 
is  asked  upon  the  ground  that  said  section  8  of  the  ordinance 
is  invalid  and  void  for  certain  assigned  reasons. 

There  is  nothing  in  any  of  the  positions  taken  by  petitioner 
which  refjuires  special  notice,  except  the  position  that  the 
provision  of  the  ordinance  here  in  question  is  void  because 
^'■^^  unrea-sonablc;  and  in  our  opinion  that  position  is  not  ten- 
able. 

When  the  validity  of  an  ordinance  is  attacked  on  the 
ground  that  it  is  unreasonable,  the  burden  of  showing  its 
unreasonableness  is  upon  th«-  person  attacking  it.    In  Ex  parte 
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Haskell,  112  Cal.  412,  44  Pac.  725,  32  L.  R.  A.  527,  where  an 
ordinance  was  attacked  for  reasons  similar  to  those  asserted 
in  the  case  at  bar,  the  court  said:  **A  municipal  ordinance 
must  be  very  clearly  obnoxious  to  such  objections  as  those 
made,  or  some  one  of  them,  before  it  will  be  declared  invalid 
by  the  courts.  Every  intendment  is  to  be  indulged  in  favor  of 
its  validity,  and  all  doubts  resolved  in  a  way  to  uphold  the 
law-making  power;  and  a  contrary  conclusion  will  never  be 
reached  upon  light  consideration."  In  the  case  at  bar  there 
is  nothing  in  the  record  to  show  anything  about  the  alleged 
unreasonableness  of  the  ordinance  except  the  ordinance  itself ; 
and  the  burden  is  on  the  petitioner  to  maintain  that  upon  its 
face  the  ordinance  is  unreasonable.  There  is  nothing  in  the 
record  which  shows  with  any  particularity  what  an  automobile 
is,  and,  of  course,  a  court  could  not  declare  unreasonable  a 
regulation  about  something  of  which  it  has  no  knowledge; 
therefore,  in  order  to  at  all  consider  the  question  here  in- 
volved, we  must  assume  judicial  knowledge  of  an  auto- 
mobile and  its  characteristics  and  the  consequences  of  its  use — 
under  the  statutory  provision  that  courts  take  judicial  notice 
"of  the  true  significance  of  all  English  words  and  phrases": 
Code  Civ.  Proc,  sec.  1875.  We  may  assume,  therefore,  to  have 
what  is  common  and  current  knowledge  about  an  automobile. 
Its  use  as  a  vehicle  for  traveling  is  comparatively  recent.  It 
makes  an  unusual  noise.  It  can  be  and  usually  is  made  to  go 
on  common  roads  at  great  velocity — at  a  speed  many  times 
greater  than  that  of  ordinary  vehicles  hauled  by  animals;  and 
beyond  doubt  it  is  highly  dangerous  when  used  on  country 
roads,  putting  to  great  hazard  the  safety  and  lives  of  the 
mass  of  the  people  who  travel  on  such  roads  in  vehicles  drawn 
by  horses.  Fearful  accidents  to  persons  driving  animals 
which  are  frightened  into  unmanageable  terror  by  automobiles 
are  of  common  occurrence.  And  while  there  are  usually  laws 
regulating  and  limiting  the  speed  at  which  they  may  be 
driven,  it  is  matter  of  common  knowledge  that  these  laws  are 
frequently  violated,  and  that  it  is  exceedingly  difficult  for 
officers,  even  in  the  daytime,  to  stop  them  when  going  at 
^^^  forbidden  speed  and  arrest  the  drivers.  And  it  is  appar- 
ent that  this  would  be  much  more  difficult  to  do  in  the  night- 
time. Moreover,  in  the  night-time  even  those  drivers  of  auto- 
mobiles who  might  be  considerate  of  the  safety  of  others  would 
not  be  able  to  see  an  approaching  team  in  time  to  take  the 
proper  precautions.  Considering  these  matters,  and  many 
Am.  St.  Rep.,  Vol.  109—11 
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others  which  might  be  suggested,  we  see  nothing  unreason- 
able in  the  regulation — and  it  is  only  a  regulation — which  for- 
bids the  use  of  automobiles  on  country  roads  in  the  night-time. 

Of  course,  if  the  use  of  automobiles  gradually  becomes  more 
common,  there  may  come  a  time  when  an  ordinance  like  the 
one  here  in  question  would  be  unreasonable.  As  country 
horses  are  frequently  driven  into  cities  and  towns,  many  of 
them  will  gradually  become  accustomed  to  the  sight  of  auto- 
mobiles, and  the  danger  of  their  use  on  countr>'  roads  will 
grow  less.  But  the  supervisors  who  passed  this  ordinance 
were  dealing  with  present  conditions  in  Marin  county ;  and 
we  are  not  prepared  to  say  judicially  that  under  present  con- 
ditions the  ordinance  is  so  unrea.sonable  as  to  be  void. 

We  do  not  think  it  necessary  to  discuss  the  question  further, 
because  a  general  law  has  recently  been  passed  by  the  state 
legislature  which  probably  supersedes  the  ordinance  here  in 
question,  and  the  decision  of  the  case  at  bar  will  not  be  of 
much  value  as  a  precedent. 

The  person  on  whose  behalf  this  writ  was  applied  for  is 
remanded  to  the  custody  of  the  sheriff,  and  the  writ  is  dis- 
charged. 

Shaw,  J.,  Angelotti,  J.,  Van  Dyke,  J.,  Lorigan,  J.,  and 
Beatty,  C.  J.,  concurred. 


The  Law  of  the  Automobile  is  the  subiect  of  a  recent  monographic 
note   to   Christy  v.   Elliott,   216  111.   31,   108   Am.   St.   Rep.   212-219. 


PRYOR  V.  WINTER. 

[147  Cal.  554,  82  Pac.  202.] 

REMAINDEEMEN,  Prescriptive  Title  Against. — During  the 
continuation  of  ;^n  estate  for  life  no  possession  can  be  adverse  as 
against  remaindermen,  as  the  statute  of  limitations  cannot  operate 
against  tliem  until  the  determination  of  the  life  estate  gives  them 
a  right  of  possession,      (p.  104. ) 

THE  ESTATE  OF  A  REMAINDERMAN  is  Distinct  from 
that  of  the  Tenant  of  the  Preceding  Particular  Estate,  and  eannot 
he  afl'ccted  by  any  act  of  the  particular  tenant  or  of  his  grantee, 
(p.  I<i5.) 

CODE,  Construction  of. — All  the  statutory  provisions  on  any 
subject  are  to  be  construed  together,  in  view  of  the  presumption 
that  tiie  legislators  are  accjuainted  with  the  weil-settled  principles 
of  law  and  legislate  with  reference  thereto,      (p.  105.) 
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LIMITATIONS,  Construction  of  Statute  of. — The  provision 
ot  the  code  that  no  action  for  the  recovery  of  real  property  or  the 
possession  thereof  can  be  maintained  unless  the  plaint. rt'  or  his 
predecessor  in  interest  was  seised  or  possessed  of  the  property 
within  five  years  before  the  commencement  of  the  action  cannot 
be  construed  as  making  the  statute  of  limitations  run  before  a  cause 
ot  action  has  accrued,  and  thereby  cutting  oif  the  right  of  remainder- 
men by  a  possession  held  adversely  to  them  during  the  continuance 
of  the  life  estate,     (pp.  166,  167.) 

MORTGAGE,  Foreclosure  of  does  not  Affect  Title  not  Ac- 
quired Under  the  Mortgage. — If  remaindermen  are  made  parties  de- 
fendant in  an  action  to  foreclose  a  mortgage  executed  by  the  tenant 
for  life  under  an  allegation  that  they  claim  some  interest  in  the 
property  which  is  subject  to  the  mortgage,  their  title  is  not  affected 
by  the  judgment  of  foreclosure  and  a  sale  and  conveyance  pursuant 
thereto,     (p.  167.) 

REMAINDERMEN,  When  not  Prejudiced  by  a  Judgment. — 
An  administrator  is  not  the  trustee  for  remaindermen,  and  hence 
they  are  not  estopped  by  a  judgment  against  him,  though  he  sued 
as  administrator  of  one  under  and  by  whose  will  an  estate  in  re- 
mainder was  created  and  vested  in  such  remaindermen,     (p.   167.) 

J.  J.  Wells  and  Earll  H.  Webb,  for  the  appellants. 

H.  P.  Andrews,  for  the  respondent. 

555  McFARLAND,  J.  The  plaintiffs  are  the  children  of 
John  E.  Church,  deceased,  and  they  brought  this  action  to 
quiet  their  title  to  undivided  interests  in  certain  lots  of  lands 
in  the  town  of  Bed  Bluff,  in  Tehama  county,  including  the 
undivided  half  of  a  lot  described  as  lot  22  in  block  12.  The 
court  below,  sitting  without  a  jury,  gave  judgment  to  plain- 
tiffs for  the  other  property  involved,  but  held  that  plaintiffs 
are  not  the  owners  of  or  entitled  to  the  possession  of  any  part 
of  lot  22,  and  that  defendant  is  the  owner  of  all  of  said  last- 
mentioned  lot  by  adverse  possession,  and  rendered  judgment 
accordingly.  From  that  part  of  the  judgment  which  decrees 
that  defendant  is  the  sole  owner  of  the  whole  of  lot  22,  and 
from  an  order  denying  their  motion  for  a  new  trial  plaintiffs 
appeal. 

The  said  John  E.  Church,  father  of  plaintiffs,  died  testate 
on  January  13,  1886.  At  that  time  lot  22  was  the  community 
property  of*the  deceased  and  his  wife  Elizabeth  Church.  By 
his  will  he  devised  all  his  real  property  to  his  surviving  wife, 
Elizabeth,  "for  and  during  the  term  of  her  natural  life,"  pro- 
vided that  she  should  not  marry  again,  and  it  is  provided  by 
^^^  the  will  that  after  her  death  the  property  should  go  to  all 
of  his  children  who  should  then  be  alive,  share  and  share  alike, 
as  tenants  in  common,  and  in  case  of  their  death  without  issue 
then  go  to  his  brothers  and  sisters,  and  it  was  to  go  in  the 
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same  way  upon  her  marriage.  The  wife  was  made  executrix 
and  acted  as  such  until  her  death.  She  did  not  marry  again, 
and  at  her  death,  which  occurred  on  the  twenty-second  day  of 
December,  1898,  the  children,  plaintiffs  herein,  were  both 
alive.  Therefore,  the  references  in  the  will  to  the  contin- 
gencies of  her  marriage,  and  of  the  death  of  the  children 
without  is.sue,  are  of  no  consequence,  except  perhaps  as  touch- 
ing upon  the  argument  by  counsel  whether  the  remainder  to 
plaintiffs  was  vested  or  contingent;  and  under  our  views  of 
the  case  that  question  is  immaterial.  Therefore,  the  undivided 
half  of  lot  22  went  to  the  widow  in  fee  as  survivor  of  the 
community;  and  under  the  will  she  took  a  life  interest  in 
the  other  half,  with  the  remainder  of  that  half  to  plaintiffs. 
The  only  question  in  the  case,  therefore,  is  whether  the  plain- 
tiffs' right  as  remaindermen  to  the  undivided  half  of  the  lot 
was  barred  by  the  statute  of  limitations. 

Defendant's  claim  under  the  statute  of  limitations  rests 
upon  these  facts:  In  March,  1894,  the  surviving  wife,  Eliza- 
beth, in  her  individual  capacity,  executed  two  mortgages  on 
property  including  lot  22 — one  to  the  defendant  herein  to 
secure  a  loan  of  two  thousand  five  hundred  dollars,  and  the 
other  to  the  husband  of  defendant  to  secure  a  like  amount. 
Afterward  the  defendant  became  the  owner  of  bcth  the  mort- 
gages, and  brought  an  acti(.>n  to  foreclose  them.  She  made  the 
plaintiffs  herein  defendants  in  the  foreclosure  suit  upon  the 
allegation  that  they  claimed  some  interest  in  the  properly 
which  was  subject  to  the  mortgages;  and  plaintiffs  lierein, 
(lefendiints  there,  made  default.  Afterward  sho  obtainctl  a 
decree  of  foreclosure,  and  purchased  tlie  property  at  the  fore- 
closure sale  and  obtained  a  commissioner's  deed.  On  ]\larch 
30,  1893,  she  dispossessed  the  executrix  and  entered  upon  the 
said  lot  22,  and  since  then  has  held  possession  of  the  same, 
claiming  to  have  held  it  adversely  to  the  whole  world.  ^VheIl 
the  present  action  was  commenced  the  defendant  has  been  thus 
in  possession  of  the  lot  in  contest  for  more  than  five  years 
from  the  time  of  her  first  entry;  but  this  action  \vas  brouglit 
within  less  than  live  years  after  the  death  of  Eli/al)elli,  the 
life  tenant. 

^^"^  I'nder  the  above  facts  the  action  was  not  barred — for 
the  cause  of  action  did  not  accrue  until  after  the  death  of  llie 
life  tenant,  and  it  was  brought  within  the  statutory  period  of 
limitation  after  it  had  thus  accrued.     Before  that  time  the 
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plaintiffs  had  no  right  of  possession  of  the  lot,  and  had  no 
cause  of  action  touching  such  possession. 

It  has  been  universally  held  that  the  estate  of  a  remainder- 
man is  distinct  from  that  of  a  tenant  of  a  preceding  particular 
estate,  and  cannot  be,  in  any  way,  affected  by  any  act  of  the 
particular  tenant  or  his  grantee.  The  rule  is  stated  by  Chief 
Justice  Kent  in  Jackson  v.  Schoonmaker,  4  Johns.  402,  as  fol- 
lows: "Neither  a  descent  cast,  nor  the  statute  of  limitations 
will  affect  a  right,  if  a  particular  estate  existed  at  the  time 
of  the  disseisin,  or  when  the  adverse  possession  began,  because 
a  right  of  entry  in  the  remainderman  cannot  exist,  during  the 
existence  of  the  particular  estate;  and  the  laches  of  a  tenant 
for  life  will  not  aft'ect  the  party  entitled.  An  entry  to  avoid 
the  statute  must  be  an  entry  for  the  purpose  of  taking  pos- 
session, and  such  an  entry  cannot  be  made  during  the  exist- 
ence of  the  life  estate;  citing  cases."  And  in  Tiedeman  on 
Real  Property,  paragraph  400,  it  is  said :  "The  tenant  cannot 
do  anything  to  defeat  a  vested  remainder;  a  disseisin  of  the 
tenant  affects  the  remainder  in  no  manner.  Nor  can  the  pos- 
session of  the  tenant  be  deemed  adverse  to  the  remainderman, 
either  for  the  purpose  of  preventing  the  latter  from  convey- 
ing his  interest,  or  with  a  view  to  defeat  it  under  the  statute 
of  limitations,  unless  the  possession  be  continued  after  the 
termination  of  the  particular  estate.  The  statute  of  limita- 
tions does  not  begin  to  run  until  the  remainder  takes  effect  in 
possession."  The  citation  of  further  authorities  to  the  point 
is  unnecessary;  the  principle  is  elementary,  and  we  have  been 
referred  to  no  cases  holding  otherwise. 

The  conclusion  of  the  lower  court  seems  to  have  been  arrived 
at  by  the  process  of  looking  only  at  section  318  of  the  Code  of 
Civil  Procedure,  and  considering  nothing  else.  That  section 
provides  that  no  action  for  the  recovery  of  real  property  or 
the  possession  thereof  can  be  maintained  unless  the  plaintiff 
or  his  predecessor  was  seised  or  possessed  of  the  property  iu 
question  within  five  years  before  the  commencement  of  the 
action.  But  all  the  law  on  a  wide  subject  like  that  of  limita- 
tion of  actions  is  not  to  be  found  in  one  section.  All  the  statu- 
tory ^^^  provisions  on  the  subject  are  to  be  considered,  and 
they  are  to  be  construed  in  view  of  the  presumption  that  the 
legislators  are  acquainted  with  well-settled  principles  of  law, 
and  legislate  with  reference  thereto.  For  instance,  in  section 
1452  of  the  Code  of  Civil  Procedure  it  is  provided  that  the 


166  American  State  Reports,  Vol.  109.      [California, 

heirs  or  devisees  may  maintain  an  action  for  the  recovery  of 
the  real  estate  against  anyone  except  the  administrator  or 
executor;  but  surely  that  provision  could  not  be  considered  as 
applicable  to  a  remainderman,  although  he  may  have  received 
his  estate  through  a  devise,  and,  therefore,  is  literally  in  the 
general  category  of  "devisees";  it  means  only  those  heirs  and 
devisees  who  have  a  present  right  of  possession,  and,  therefore, 
a  present  cause  of  action  as  against  everyone  except  the 
administrator.  And  so  it  cannot  be  held  that  the  legislature 
intended  by  section  318  to  abrogate  or  overlook  the  principle — 
declared  in  jurisdictions  where  statutes  of  limitations  include 
provisions  similar  to  that  of  section  318 — that  the  statute  does 
not  commence  to  run  against  a  cause  of  action  before  such 
cause  of  action  shall  have  accrued,  unless  otherwise  expressly 
provided.  Our  code  itself  expressly  declares  this  rule  in  sec- 
tion 322  of  the  Code  of  Civil  Procedure,  where  it  is  enacted 
that  civil  actions  "can  only  be  commenced  within  the  period 
prescribed  in  this  title,  after  the  cause  of  action  shall  have 
accrued,  unless  where,  in  special  cases,  a  different  limitation 
is  prescribed  by  statute";  and  there  is  to  our  knowledge  no 
statutory  provision  prescribing  a  different  rule  except  section 
359  of  the  Code  of  Civil  Procedure,  which  refers  solely  to 
actions  against  directors  or  stockholders  of  corporations.  The 
question  here  involved  has  not  to  our  knowledge  been  directly 
decided  by  this  court — probably  because  no  one  has  heretofore 
contended  that  the  statute  of  limitations  would  run  against  a 
remainderman  during  the  life  of  the  particular  tenant,  lint 
in  Le  Roy  v.  Rogers,  30  Cal.  230,  89  Am.  Dec.  88,  Justice 
Rhodes,  in  delivering  the  opinion  of  the  court,  expressly  de- 
clared the  rule  as  above  stated.  In  that  case  the  purchaser  at 
a  foreclosure  sale  undertook  to  maintain  that  by  his  purchase 
he  took  a  new  title,  and  that  the  statute  commenced  to  run 
against  him  only  from  the  date  of  his  purchase ;  but  the  court 
held  against  this  contention,  saying  that  "his  estate  in  the 
land  is  the  estate  that  the  mortgagor  had."  And  in  the  dis- 
cussion of  the  question  the  learned  justice,  after  referring  to 
'^^'^  other  instances  where  a  new  title  might  start  a  new  run- 
ning of  the  statute,  said:  "And  the  remainderman,  upon  the 
expiration  of  the  particular  estate,  does  not  come  in  under  it, 
but  claims  through  an  independent  source  of  title  and  he  has 
his  action,  though  the  particular  estate  man  may  have  been  cut 
off  from  a  recovery  against  the  adverse  possessor."  And  at 
the  time  of  that  decision  the  provision  of  said  section  318  was 
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part  of  the  law  of  this  state,  as  it  has  always  been  since  1850 : 
See  2  Hittell's  General  Laws  of  California,  p.  633.  It  would 
>be  strange,  indeed,  if  during  the  life  of  the  particular  tenant 
a  remainderman  could  be  compelled  to  lose  his  estate  on  ac- 
count of  another's  possession  which  he  would  be  utterly  help- 
less to  interrupt. 

Plaintiffs'  rights  were  not  affected  by  the  fact  that  they 
were  made  defendants  in  the  foreclosure  suit;  their  title  was 
not  subject  to  the  mortgage,  but  was  an  independent  para- 
mount title,  and  not  a  subject  of  litigation  in  that  suit. 

It  appears  that  one  Webb  was  appointed  administrator  of 
the  estate  of  John  E.  Church,  deceased,  as  successor  of  the 
executrix,  and  commenced  an  action  of  ejectment  against  the 
present  defendant  Winter  to  recover  possession  of  the  prop- 
erty here  in  contest.  The  defendant  in  that  action  pleaded 
the  statute  of  limitations;  the  trial  court  gave  judgment  for 
her;  Webb  appealed,  and  this  court  affirmed  the  judgment: 
See  Webb  v.  Winter,  135  Cal.  455,  67  Pac.  691  But  that 
judgment  did  not  in  any  way  bind  the  plaintiffs  herein.  An 
administrator  is  not  a  trustee  for  a  remainderman^  and  the 
latter  is  not  estopped  by  anything  the  former  may  do  or  suft'er 
to  be  done.  In  that  case  the  court  said:  "In  this  litigation 
the  court  is  not  concerned  as  to  the  individual  legal  status  of 
the  two  adult  children.  If  they  have  rights  above  and  beyond 
that  of  the  administrator,  those  rights  are  not  in  litigation 
here."  Section  741  of  the  Civil  Code  expressly  declares — 
what  was  always  the  law — that  "No  future  interest  can  be 
defeated  or  barred  by  any  alienation  or  other  act  of  the  owner 
of  the  intermediate  or  particular  interest. ' ' 

That  part  of  the  judgment  appealed  from  and  the  order 
denying  the  new  trial  are  reversed. 

Lorigan,  J.,  and  Henshaw,  J.,  concurred. 

Hearing  in  Bank  denied. 


While  We  are  not  Inclined  to  Doubt  the  propriety  of  the  decision 
in  the  principal  case,  the  opinion  does  not  meet  the  question  pre- 
sented by  the  facts  before  the  ^ourt.  The  action  was  one  to  quiet 
title,  and  to  its  maintenance,  under  the  statutes  of  California,  it  was 
not  necessary  that  the  plaintiffs  should  be  entitled  to  the  possession 
of  the  property  at  its  commencement,  or  at  all.  Had  the  action 
been  in  ejectment,  the  assumption  o^  the  court  that  the  plaintiffs 
had  no  cause  of  action  until  the  death  of  their  mother  and  the 
termination  of  her  life  estate  would  have  been  true,  but  an   action 
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to  quiet  the  plaintiff's  title  could  have  been  commenced  and  main- 
tained as  soon  as  the  foreclosure  of  the  mortgage  under  which 
the  defendant  claimed  had  resulted  in  a  sale  and  a  conveyance  pur- 
porting to  transfer  title  pursuant  thereto;  from  that  moment  the 
purchaser  at  such  sale  could  have  claimed,  and  probably  did  claim, 
an  estate  in  the  property  adversely  to  the  remaindermen,  who, 
on  their  part,  could  at  once  nave  commenced  a  suit  to  have  such 
adverse  claim  determined,  and  have  obtained  the  relief  sought  in 
the  present  action,  or  so  much,  at  least,  of  such  relief  as  consisted 
in  the  determination  that  their  title  was  not  subordinate  to  that 
of  the  purchaser  at  the  foreclosure  sale.  It  was  therefore  not  true, 
as  a  matter  of  fact,  that  the  remaindermen  were  without  a  cause 
of  action  against  the  defendant  prior  to  the  termination  of  the  life 
estate.  The  decision  in  the  principal  case  docs  not  consider,  and 
therefore  necessarily  does  not  answer,  the  reasoning  to  be  found 
in  Woodstock  Iron  Co.  v.  Fullenwider,  87  Ala.  584,  13  Am.  St.  Rep. 
'i3,  6  South.  197,  and  while  we  criticised  that  decision  in  our  note 
thereto,  we  have  not  been  able  to  discover  that  any  court  has  fairly 
met  the  question  necessarily  involved,  when  the  action  by  the  re- 
maindermen was  one  which  they  might  have  maintained  as  well 
before  as  after  tne  determination  of  the  estate  for  life. 

The  Possession  of  a  Life  Tenant  is  never  deemed  adverse  to  the 
remainderman,  for  the  latter  has  no  right  of  entry  or  action  for 
possession  during  the  life  term:  Hanson  v.  Ingwaldson,  77  Minn.  533, 
77  Am.  St.  Rep.  692;  Bowen  v.  Brogan,  119  Mich.  218,  75  Am.  St. 
Rep.  387;  Meacham  v.  Bunting,  loti  111.  580,  47  Am.  St.  Rep.  239; 
note   to   Allen   v.   De   Grood,   14   Am,   St.   Rep.   635. 


COUTS  V.  CORNELL. 

[147  Cal.  500,  82  Pac.  194.] 

TAXATION. — /  Injunction  Against  the  Assertion  of  a  Tax 
or  the  Malting  of  a  Tax  Deed  because  of  vital  defects  in  the  descrip- 
tion of  the  property  wil'  not  issue  where  the  plaintiff  has  not  of- 
fered to  do  equity  by  paying  the  amount  for  which  the  property  was 
equitably    taxal)le.      (p.    17U.) 

TAXATION — Moral  Obligation  to  Pay  Taxes.— The  fact  that 
th"^  assessment  of  real  property  is  fatally  imperfect  as  to  descrip- 
tion does  not  destroy  the  moral  obligation  to  pay  the  taxes.  The 
moral  obligation  to  pay  the  amount  justly  chargeable  is  as  great 
where  the  defect  arises  from  an  imperfect  description  as  where  it 
is  the  result  of  any  other  cause,     (p.  171.) 

Cassius  Carter,  district  attorney,  and  W.  R.  Andrews,  dep- 
uty, for  the  appellant. 

Stearns  &  Sweet,  for  the  respondent. 
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'^^^  SHAW,  J.  The  plaintiff  had  judgment  on  a  demurrer 
to  the  complaint,  and  the  defendant  appealed. 

The  object  of  the  action  was  to  obtain  a  decree  in  equity 
^^^  declaring  invalid  certain  assessments  for  taxes,  and  the 
sales  and  certificates  made  thereunder,  enjoining  the  defend- 
ant from  issuing  any  deed  in  pursuance  thereof,  and  canceling 
the  certificates  so  issued. 

The  complaint  is  in  two  counts,  alleging  that  the  plaintiff 
is  the  owner  of  certain  land  in  San  Diego  county,  consisting 
of  parts  of  the  Rancho  Guajome,  and  that  in  pursuance  of 
the  assessments  claimed  to  be  invalid,  the  defendant  as  tax 
collector  of  the  county  is  about  to  issue  to  the  state  of  Cali- 
fornia deeds  purporting  to  convey  said  land  to  the  state,  in 
pursuance  of  tax  sales  and  certificates  thereof  made  and  issued 
for  nonpayment  of  the  taxes  on  one  of  said  tracts  of  land  for 
the  years  1898  and  1899,  respectively,  and  upon  the  other  for 
the  year  1895.  The  only  defect  or  irregularity  alleged,  and 
the  one  which  it  is  claimed  makes  the  sales  invalid  is  that  the 
descriptions  of  the  lands  in  the  respective  assessment-rolls  are 
uncertain,  and  for  that  reason  void.  The  appellant,  for  the 
purposes  of  the  case,  concedes  that  the  descriptions  are  insuffi- 
cient and  uncertain,  and  that  the  sales  were  thereby  rendered 
invalid,  and  we  therefore  refrain  from  expressing  any  opin- 
ion on  the  point. 

In  consideration  of  the  case  it  must  be  assumed  as  true 
that  the  land  was  subject  to  taxation;  that  the  tax  levies 
were  regularly  made  and  the  rates  legally  fixed  by  the  proper 
authorities;  that  the  plaintiff's  land  was  fairly  and  legally 
valued  at  the  sum  stated  in  the  assessment,  and,  consequently, 
that  the  plaintiff's  property  has  been  charged  with  no  more 
than  its  fair  and  just  proportion  of  the  taxes  levied ;  and  fur- 
ther, that  all  the  proceedings  for  the  assessment,  collection 
and  sale  were  regular  and  valid,  except  that  the  description 
of  the  land  in  the  assessment,  though  correct  as  to  the  num- 
ber of  acres  assessed,was  technically  insufficient  to  identify  the 
land  as  required  by  subdivision  2  of  section  3650  of  the  Politi- 
cal Code.  The  plaintiff  comes  into  a  court  of  equity  admit- 
ting that  he  should  have  paid  on  account  of  this  property  the 
exact  sum  originally  charged  against  it;  that  this  was  no 
more  than  his  fair  share  of  the  public  burden  which  he,  in 
common  with  all  other  taxpayers,  must  bear  for  the  support 
of  the  government  whose  protection  he  enjoys. 
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We  think  the  case  thus  presented  is  without  equity,  and 
that  on  the  familiar  principle  that  he  who  seeks  equity  must 
'***^  do  equity,  the  plaintiff  should  be  denied  the  equitable  re- 
lief which  he  demands.  The  obligation  to  pay  his  just  pro- 
portion of  the  taxes  lej?ally  levied  is  one  of  the  highest  civic 
duties  of  the  citizen  to  the  state.  The  plaintiff  admits  that  he 
has  not  been  subjected  to  a  greater  proportional  charge  than 
other  citizens  have  paid,  and  he  practically  asks  exemption 
from  any  charge,  on  the  technical  ground  that  one  of  the  pub- 
lic officers  engaged  in  the  duty  of  assessing  the  property  has 
imperfectly  described  the  property  upon  which  his  portion 
of  the  burden  should  be  imposed.  He  claims  that  this  just 
charge  has  become,  because  of  an  imperfect  description,  an 
injurious  and  oppressive  cloud  upon  his  title  to  the  land  which 
a  court  of  equity  should  reniove.  The  principle  justly  appli- 
cable to  the  case  is  thus  tersely  stated  in  Esterbrook  v. 
O'Brien,  98  Cal.  674,  33  Pac.  765:  "So  long  as  the  moral 
obligation  to  pay  any  portion  of  the  tax  exists,  a  court  of 
equity  will  not  lend  its  aid  to  prevent  a  cloud  upon  the  title, 
but  will  leave  the  party  to  his  remedy  at  law."  Similar  views 
have  been  expressed  and  enforced  by  this  court  in  Weber  v. 
San  Francisco,  1  Cal.  457,  Iliberian  Sav.  etc.  Soc.  v.  Ordway, 
38  Cal.  682,  San  Jose  Gas  Co.  v.  January,  57  Cal.  614, 
County  of  Los  Angeles  v.  Halleriiio,  99  Cal.  597,  32  Pac.  581, 
34  Pac.  329,  Quint  v.  Hoffman,  103  Cal.  508,  37  Pac.  514, 
Pacific  P.  I.  Co.  v.  Dalton,  119  Cal.  606,  51  Pac.  1072,  Ellis  v. 
Witmer,  134  Cal.  253,  66  Pac.  301,  and  Ilellmau  v.  Shoulters, 
114  Cal.  141,  44  Pac.  915,  45  Pac.  1057.  If  the  description  of 
the  land  had  been  sufficient,  the  plaintiff,  in  order  to  redeem 
his  land  from  the  tax  sales,  would  be  compelled  to  pay  the 
original  tax,  and  also  interest,  costs,  and  penalties  amounting 
to  more  than  the  original  sum :  Pol.  Code,  sec.  3817.  The 
original  tax  was  not  unjust,  and  if  we  concede  that  the  defec- 
tive descriptions  were  so  material  as  to  make  tr.e  sales  void, 
that  consequently,  under  the  provisions  of  section  3806  of  the 
Political  Code,  the  tax  collector  should  not  have  offered  the 
lands  for  sale,  and  lience  that  the  {)PiKdtios  and  costs  arc  un- 
just, the  plaintiff  cannot  ask  to  have  the  sales  canceled  nor  the 
assessment  set  aside  unless  he  shows  that  he  has  paid,  or  offers 
to  pay,  the  amount  which  of  right  he  ought  to  pay 

The  application  of  this  rule  is  not  conlined  to  cases  where 
the  relief  demanded  is  confined  to  the  enjoining  of  the  col- 
lection of  a  tax,  as  distingushed  from  suits  to  obtain  an  *"'**^  in- 
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junction  against  the  issuance  of  a  deed,  or  a  decree  removing 
a  cloud,  or  some  other  equitable  relief  in  regard  to  the  pro- 
ceedings taken  to  enforce  collection.  The  rule  is  applied  be- 
cause of  the  broad  principle  that  equity  is  peculiarly  a  forum 
of  conscience,  and  it  will  not  give  relief  which  will  enable  a 
party  to  escape  payment  of  all  of  a  sum  of  money  when  it  can 
perceive  that  in  justice  he  should  pay  a  part,  unless  he  is  ready 
to  pay,  and  accompanies  his  demand  with  an  offer  to  pay,  the 
part  which  is  just.  The  particular  kind  of  equitable  relief 
applied  for  is  immaterial:  "Weber  v.  San  Francisco,  1  Cal. 
457 ;  Hibernia  Sav.  etc.  See.  v.  Ordway,  38  Cal.  682. 

Nor  can  the  rule  be  limited  to  cases  where  it  appears  that 
only  a  part  of  the  original  tax  is  just.  If  the  entire  tax  or 
charge  should  justly  be  paid,  the  complainant  would  have  no 
standing  at  all  in  equity,  and  he  is  allowed  relief  in  any  case 
solely  because  he  offers  to  pay  all  that  is  just.  Besides,  this 
case  does  not  present  the  question,  for,  by  the  forms  of  law, 
the  plaintiff's  lands  are  now  chargeable  by  reason  of  the  added 
penalties  with  more  than  twice  the  amount  of  the  original 
tax,  and  it  is  strictly  a  case  where  part  of  the  charge  sought 
to  be  evaded  is  just  and  part  unjust. 

The  fact  that  the  assessment  is  imperfect  as  to  the  descrip- 
tion does  not,  in  view  of  the  circumstances  here  appearing, 
destroy  the  moral  obligation  to  pay  the  tax.  The  moral  obliga- 
tion to  pay  the  amount  justly  chargeable  as  taxes  is  as  great 
where  the  defect  arises  from  an  imperfect  description  of 
property  as  where  it  is  caused  by  a  valuation  fraudulently 
made  excessive,  as  in  Pacific  P.  I.  C.  Co.  v.  Dalton,  119  Cal. 
606,  51  Pac.  1072,  and  County  of  Los  Angeles  v.  Ballerino,  99 
Cal.  597,  32  Pac.  581,  34  Pac.  329,  or  by  a  higher  levy  than  the 
board  had  power  to  make,  as  in  Quint  v.  Hoffman,  103  Cal. 
508,  37  Pac.  514,  or  by  a  levy  improperly  made,  or  a  street  as- 
sessment upon  an  illegally  enhanced  value,  as  in  Esterbrook  v. 
O'Brien,  98  Cal.  674,  33  Pac.  765,  in  each  of  which  cases  the 
rule  here  invoked  was  applied.  Similar  and  much  stronger 
applications  of  the  rule  are  found  in  German  Nat.  Bank  v. 
Kimball  103  U.  S.  733,  26  L.  ed.  469,  Huntington  v.  Palmer, 
7  Saw.  358,  8  Fed.  449,  State  R.  R.  Tax  Cases,  92  U.  S.  616, 
23  L.  ed.  674,  and  Hunt  v.  Easterday,  10  Neb.  165,  4  N.  W. 
952. 

Furthermore,  in  the  case  of  a  general  annual  tax  such  as 
^*'"*  that  here  involved  there  is  an  obligation  to  pay,  in  a  sense 
legal  as  well  as  moral,  and  also  a  lien  therefor,  each  estab- 
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lished  by  law,  irrespective  of  the  regularity  of  the  assessment. 
There  can  be  no  doubt  that  the  legislature  could  authorize  an 
amendment  of  the  assessment  so  as  to  make  it  correctly  de- 
scribe the  land,  and  if  that  were  done  the  payment  of  the  tax 
already  levied  could  be  enforced.  An  instance  of  the  exercise 
of  this  power  is  shown  by  the  act  of  March  23,  1893  (Stats. 
1893,  290) .  In  rgard  to  such  general  taxes  this  court  has  said : 
1893,  p.  290).  In  regard  to  such  general  taxes  this  court  has 
said :  * '  The  assessment  does  not  create  the  lien.  It  is  merely  one 
justly  leviable  upon  property  ....  attaches  on  the  first  Mon- 
day of  March  in  each  year,  and  the  obligation  to  pay  necessar- 
ily accrues  at  the  same  time,  if  not  earlier":  County  of  San 
Diego  V.  County  of  Riverside,  125  Cal.  500,  58  Pac.  81.  The 
payment,  it  is  said,  is  not  due  until  a  legal  assessment  is  made, 
but  when  that  is  done  there  is  no  new  obligation  created,  but 
a  mere  step  is  taken  toward  the  enforcement  of  the  original 
one:  County  of  San  Diego  v.  County  of  Riverside,  125  Cal. 
500,  58  Pac.  81.  It  follows  that  there  is  a  valid  existing  obliga- 
tion upon  the  plaintiff  to  pay  the  tax,  and  one  capable  of  en- 
forcement at  law.  Therefore,  the  argument  that  the  rule  of 
equity  here  invoked  by  defendant  cannot  be  applied  unless 
there  is  an  enforceable  obligation  on  the  plaintiff'  to  pay  falls 
to  the  ground. 

There  are  some  expressions  in  the  opinion  of  Commissioner 
Smith  in  the  recent  case  of  Palomares  Land  Co.  v.  County  of 
Los  Angeles,  146  Cal.  530,  80  Pac.  931,  which,  if  considered 
apart  from  the  context  and  the  question  there  involved,  seem 
to  state  positively  that  until  a  valid  assessment  is  made  there 
exists  no  obligation,  legal  or  moral,  to  pay  the  tax  levied.  But 
the  court  is  there  speaking  cf  the  right  of  the  state  to  impose 
on  the  taxpayer  an  additional  penalty  for  a  failure  to  pay  the 
tax  when  due,  and  the  word  "obligation"  is  obviously  used 
in  reference  to  a  perfected  and  matured  obligation,  one  of 
which  immediate  payment  is  due.  What  is  meant  is,  that  until 
an  a.ssessment  is  made  there  is  no  such  obligation  of  immediate 
payment  as  would  justify  punishment  for  a  failure  to  perform 
within  the  time  prescribed.  The  doctrine  of  that  case  is  not 
inconsistent  with  the  views  here  expressed. 

The  respondent  has  not  made  any  argument.  The  appellant 
calls  our  attention  to  the  case  of  Grant  v.  Cornell,  147  Cal. 
5t)5,  post,  p.  173,  ^'*'"'  82  Pac.  193,  now  pending  in  department 
one,  involving  the  questions  here  discussed,  in  which  the  re- 
spondent has  filed  a  brief  in  answer  to  the  points  made  by  the 
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appellant  in  this  case,  and  upon  the  consideration  of  this  case 
we  have  availed  ourselves  of  the  argument  of  the  respondent 
in  that  case,  so  far  as  applicable. 

For  the  reasons  here  given  the  demurrer  to  the  complaint 
should  have  been  sustained. 

The  judgment  is  reversed. 

Angellotti,  J.,  Van  Dyke,  J.,  Heushaw,  J.,  Beatty,  C.  J., 
and  Lorigan,  J.,  concurred. 


The  Decision  in  the  Principal  Case  is  followed  bj  the  supreme  court 
of  California  in  the  subsequent  case  of  Grant  v.  Cornell,  147  Cal. 
565,  post,  p.  173. 


GRANT  V.  CORNELL. 

[147  Cal.  565,  82  Pac.  193.] 

AN  INJUNCTION  WILL  NOT  ISSUE  to  Prevent  the  Execu- 
tion of  a  Deed  for  taxes  on  tne  ground  of  defects  in  the  descrip- 
tion of  the  property  in  the   assessment,      (p.   174.) 

AN  INJUNCTION  WILL  NOT  ISSUE  to  Prevent  the  Execu- 
tion of  a  Tax  Deed  on  the  ground  that  some  parts  of  the  tax  for 
which  the  property  was  assessed  are  invalid,  unless  the  complainant 
has   paid,   or   offered   to   pay,   the   part   which   was   valid,      (p.    174.) 

TAX  SALE,  Constructive  Notice  of. — A  certificate  showing  the 
sale  of  property  for  delinquent  taxes  and  giving  a  correct  descrip- 
tion of  such  property  operates  as  constructive  notice,  and  charges 
subsequent  purchasers  with  the  fact  that  a  tax  lien  exists  and  is  not 
satisfied   by  payment,     (p.    175.) 

AN  INJUNCTION  Against  the  Execution  of  a  Tax  Deed 
Will  not  Issue,  in  favor  of  a  purchaser  of  the  property  subsequent  to 
the  tax  sale,  on  account  of  defects  in  the  assessment,  where  the 
original  owner  could  not  have  maintained  suit  for  such  relief,  (p. 
175.} 

Cassius  Carter,  district  attorney,  and  W.  R.  Andrews,  dep- 
uty, for  the  appellant. 

Nutt  Shaw,  A.  E.  Nutt  and  George  H.  P.  Shaw,  for  the  re- 
spondents. 

^^^  SHAW,  J.  This  is  an  appeal  by  the  defendant  from  a 
judgment  in  favor  of  the  plaintiffs,  and  is  taken  upon  the 
judgment-roll  alone. 

The  complaint  attempts  to  set  forth  a  cause  of  action  in 
equity  to  enjoin  the  defendant  from  executing  to  the  state  of 
California  a  deed  of  certain  lands  belonging  to  the  plaintiff 


174  American  State  Reports,  Vol.  109.       [California, 

Fannie  C.  Grant,  in  pursuance  of  a  certain  sale  thereof  for 
taxes  of  the  year  1891.  The  basis  of  the  complaint  upon 
which  it  is  claimed  that  the  deed  should  not  be  executed  is, 
that  the  assessment  of  the  taxes  for  the  year  in  question  was 
informal  and  irregular,  particularly  with  respect  to  the  de- 
scription of  the  property,  and  that  the  levy  was  in  part  illegal. 
The  property  consisted  of  a  block  in  Ilorton's  addition  to  the 
city  of  San  Diego.  The  description  in  the  assessment  did  not 
mention  the  name  of  the  city.  This  is  the  principal  defect 
alleged.  The  other  irregularities,  aside  from  the  alleged  il- 
legal levy  relate  to  certain  defective  proceedings  for  tlie  sale 
of  the  property.  There  is  no  allegation  or  showing  that  the 
plaintiffs,  or  either  of  them,  at  any  time  paid  or  tendered  any 
part  of  the  taxes  for  the  year  in  question.  The  case  in  this 
particular  is  in  all  respects  similar  to  the  case  of  Couts  v.  Cor- 
nell, 147  Cal.  560,  ante,  p.  168,  82  Pac.  194,  decided  by  the 
court  in  Bank,  and  it  must  be  decided  upon  the  same  prin- 
ciples. It  is  there  held  that  in  a  case  where  it  is  not  claimed 
that  the  property  is  not  liable  for  taxation,  or  that  the  propor- 
tion of  taxes  for  which  it  is  justly  chargeable  has  ever  been 
paid,  it  is  necessary,  in  order  to  maintain  a  bill  in  equity 
against  the  officers  of  the  state  to  prevent  the  execution  of  a 
deed  in  pursuance  of  a  tax  sale,  that  the  plaintiff  should  show 
that  he  has  paid  or  tendered  the  amount  of  the  tax  justly 
chargeable  against  the  land,  according  to  the  levy  legally  made 
for  the  year  in  question.  It  is  claimed  that  the  levy  for  the 
year  1891  was  invalid  as  to  the  road  tax  and  bond  and  interest 
tax,  composing  part  of  the  levy.  It  is  admitted,  however,  that 
as  to  the  remaining  portion  of  the  levy  it  was  in  all  respects 
valid.  In  such  cases  it  is  necessary  that  the  party  should  pay 
or  tender  the  valid  portion  of  the  tax  in  order  to  enable  him  to 
enter  a  court  of  equity  to  ask  relief  concerning  the  portion 
claimed  to  be  illegal  or  invalid. 

r.<;7  fpjjg  respondents  make  the  additional  point  in  this  Ciise 
that  the  ])laintiff,  Fannie  C  Grant,  became  the  owner  of  the 
property  in  October,  1899,  long  after  the  proceedings  for  the 
sale  took  place,  and  that  she  was  an  innocent  pure-baser  for 
value,  and  the  court  finds  the  facts  in  accordance  with  this 
claim  so  far  as  actual  notice  is  concerned,  but  finds  further 
that  she  had  constructive  notice  of  the  sale  by  reason  of  th(> 
record  of  the  certificate  in  the  recorder's  office.  It  is  claiiiicd 
l)y  the  respondents  that  this  certificate  did  not  constitute  con- 
structive notice,  because  the  assessment  upon  which  it  is  based 
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was  void.  The  authorities  cited,  however,  go  no  further  than 
to  state  that  a  deed  or  other  instrument  which  upon  its  face 
is  void,  or  which  is  a  forgery,  does  not  constitute  constructive 
notice:  Oglesby  v.  Hollister,  76  Cal.  140,  9  Am.  St.  Rep.  177, 
18  Pac.  146;  Hearst  v.  Egglestone,  55  Cal.  367;  ITager  v. 
Spect,  52  Cal.  584.  This  certificate  in  question  gave  a  cor- 
rect description  of  the  propert}^  showing  the  name  of  the 
town,  and  was  not  subject  to  the  defects  which,  it  is  claimed, 
make  the  assessment  invalid.  We  doubt  if  the  purchaser  of 
property  can  claim  the  benefit  of  the  doctrine  protecting  inno- 
cent purchasers,  for  the  purpose  of  evading  any  duty  or  bur- 
den resting  upon  the  property  for  the  payment  of  taxes  to  the 
state,  in  cases  where  the  party  is  seeking  to  restrain  the  officers 
of  the  state  from  proceeding  in  the  manner  prescribed  by 
law  to  enforce  payment  of  the  taxes.  The  lien  of  the  tax 
exists  by  statute,  and  can  be  discharged  only  by  payment 
(Pol.  Code,  sees.  3716,  3717),  and  all  persons  are  required  to 
take  notice  of  that  fact.  But  however  this  may  be,  the  certifi- 
cate, being  genuine  and  valid  on  its  face,  imparted  construct- 
ive notice,  and  charged  plaintiffs  with  knowledge  of  the  fact 
that  the  tax  lien  existed  and  that  the  taxes  had  not  been  paid. 
It  was  said  in  Couts  v.  Cornell,  147  Cal.  560,  ante,  p.  168,  82 
Pac.  194,  that,  notwithstanding  the  defective  and  irregular 
proceedings  for  the  enforcement  of  the  lien  and  the  collection, 
the  legislature  could  authorize  a  reassessment  of  the  property 
and  subsequent  proceedings  for  the  enforcement  thereof :  And 
see  County  of  San  Diego  v.  County  of  Riverside,  125  Cal.  500, 
58  Pac.  81.  The  tax  is  a  charge  upon  the  property  from  the 
first  Monday  in  March  of  the  year  for  which  it  accrued,  and 
the  plaintiffs,  under  the  circumstances  of  this  case,  occupy  no 
position  different  from  that  of  the  original  owner  with  respect 
to  the  ^^^  requirement  that  they  must  do  equity  before  they 
can  be  allowed  to  receive  relief  at  the  hands  of  a  court  of 
equity.  The  demurrer  to  the  complaint  should  have  been  sus- 
tained, and  the  judgment  was  therefore  erroneous. 
The  judgment  is  reversed  and  the  cause  remanded. 

Angellotti,  J.,  and  Van  Dyke,  J.,  concurred. 
Hearing  in  Bank  denied. 


Principal    Case    affirms    the    decision    in    Couts    v.    Cornell,    147    Cal. 
560,   ante,  p.   168. 
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NAVAJO  MINING  AND  DEVELOPMENT  COlVrPANY  v. 

CURRY. 

[147  Cal.  581,  82  Pac.  247.] 

COBPORATION,  Increase  of  Capital  Stock  of — Notice  Required 
by  the  Constitution  and  Statute  cannot  be  Waived. — If  the  constitu- 
tion and  statutes  of  a  state  provide  that  the  capital  stock  of  a  cor- 
poration cannot  be  increased  without  the  consent  of  the  persons 
holding  the  larger  amount  in  value  of  the  stock  at  a,  meeting  called 
for  that  purpose,  giving  sixty  days'  public  notice  as  may  be  pro- 
vided by  law,  a  meeting  without  such  notice  at  which  all  the  stock- 
holders and  the  subscribers  for  stock  are  present  and  sign  a  written 
consent  to  such  increase  is  entirely  inadequate,     (p.  177.) 

Charles  H.  Brainard,  for  the  petitioner. 

U.  S.  Webb,  attorney  general,  and  George  D.  Sturtevant, 
deputy  attorney  general  for  the  respondent. 

•^^i  BEATTY,  C.  J.  This  is  an  original  proceeding  in 
which  a  California  corporation  seeks  to  compel  the  respondent 
to  file  and  issue  certificates  of  increase  of  its  capital  stock.  An 
alternative  writ  of  mandate  was  issued  upon  the  filing  of  the 
petition,  and  the  respondent  submits  the  controversy  upon  his 
general  demurrer  thereto,  for  want  of  facts  to  justify  the  is- 
suance of  the  writ. 

The  facts  are,  that  the  petitioner,  having  been  originally 
organized  with  a  capital  stock  of  only  seventy-five  thousand 
dollars,  became  desirous  of  increasing  the  amount  to  one  mil- 
lion dollars.  To  carry  out  this  object  a  meeting  of  the  stock- 
holders was  convened  at  the  offices  of  the  company  in  pur- 
suance of  a  resolution  of  the  directors  for  the  purpose  of 
'^**2  considering  the  expediency  of  the  proposed  increase,  and 
at  said  meeting  the  holders  of  all  the  issued  stock  were  present 
in  person  or  by  proxy,  as  well  as  all  subscribers  for  stock. 
And  they  all  signed  a  written  consent  to  the  proposed  increase 
on  the  record  of  the  meeting.  In  short,  the  proceedings  re- 
quired for  elTecting  an  increase  of  the  stock  of  a  corporation 
were  regularly  pursued  in  every  respect  as  prescribed  by  sec- 
tion 359  of  the  Civil  Code,  except  that  the  public  notice 
therein  specified  was  not  given.  A  certificate  in  proper  form 
of  what  was  done  was  delivered  to  the  respondent,  and  the 
fees  for  filing  were  duly  tendered,  but  he  refused  to  file  tlie 
certificate  upon  the  ground  that  it  appeared  therefrom  that 
the  whole  proceeding  was  invalid  for  want  of  the  statutory 
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notice  by  publication  in  a  newspaper  of  the  call  for  the  stock- 
holders' meeting. 

The  contention  of  the  petitioner  is,  that  the  actual  attend- 
ance and  consent  of  all  the  holders  of,  and  subscribers  for,  its 
stock,  rendered  the  failure  to  publish  notice  ot  the  meeting 
inimaterial ;  that  the  statutory  and  constitutional  requirement 
of  published  notice  in  such  cases  is  wholly  for  the  benefit  and 
protection  of  the  stockholders;  and  that  when  the  sole  object 
of  the  notice  has  been  accomplished  by  the  voluntary  attend- 
ance of  all  interested  parties  the  statutory  provision  for  pub- 
lished notice  should  be  held  directory  and  net  imperative. 
There  is  both  reason  and  authority  to  sustain  this  contention 
as  applied  to  a  statute,  but  in  this  state  we  have  not  only  a 
statute  to  construe,  but  a  constitutional  provision  which  in 
express  terms  prohibits  any  increase  of  the  capital  stock  of 
a  corpoiation,  "without  the  consent  of  the  persons  holding 
the  larger  amount  of  value  of  the  stock,  at  a  meeting  called 
for  that  purpose,  giving  sixty  days'  public  notice,  as  may  be 
provided  by  law":    Const ,  art.  12,  sec.  11. 

A  provision  of  the  constitution  of  Missouri  substantially 
identical  was  held  by  the  supreme  court  of  that  state  to  be 
directory:  Riesterer  v.  Ilorton  Land  etc.  Co.,  160  Mo.  141, 
61  S.  W.  238.  But  we  could  not  place  the  same  construction 
upon  the, above-quoted  provision  of  our  constitution  without 
disregarding  not  only  its  expressly  prohibitory  terms,  but  also 
the  rule  prescribed  by  the  constitution  itself  foi  the  effect  to 
be  given  to  its  provisions:    Const.,  art.  1,  sec.  22. 

^**^  If  it  be  conceded  that  the  requirement  is  unduly  rigor- 
our,  we  are  nevertheless  not  at  liberty  to  hold  it  directory 
merely.  As  a  part  of  the  constitution  prohibitory  in  terms,  it 
is  necessarily  prohibitory  in  effect,  and  the  failure  of  peti- 
tioner to  observe  its  recpiirunents  rendered  the  attempted,  in- 
crease of  its  capital  stock  absolutely  void.  It  woubl,  there- 
fore, have  been  a  vain  act  to  file  the  certificate;  and  since 
mandate  will  not  issue  to  compel  the  performance  of  a  vain 
act,  the  writ  must  be  denied  and  the  proceeding  dismissed.  It 
is  accordingly  so  ordered. 

Ilenshaw,  J.,  ]\lcFarland  J.,  Van  Dyke,  J.,  Shaw,  J.,  An- 
gcllotti,  J.,  and  Lorigau,  J.,  concurred. 


Corporations,   Waiver  of  Notice   of   Increase  of  Capital   Stock. — Per- 
haps   the    only    othT    c^-srs    invnlvinor   fho    question    considfrf d    in    the 
principal   case   are    cited   therein,   to   wit,   Eiesterer   v.   Horton   Land 
Am.  St.  Rep.,  Vol.  109—12 


178  American  State  Reports,  Vol.  109.      [California, 

etc  Oo.,  160  Mo.  141.  61  S.  W.  J38,  anH  Norvell-Shaplei-h  H.  Co. 
V.  Cook,  178  Mo.  laO,  77  S.  W.  559,  the  docisiona  in  which  are  op- 
posed to  that  in  the  principal  case.  We  should,  in-.eed,  be  sur- 
prised at  any  decision  in  harmony  wiin  it.  It  is  true  tha*  the  pro- 
visions of  the  constitution  of  California  are  not  directory,  but 
mandatory.  This,  however,  does  not,  ir  our  judgment,  prevent  a 
party  entitled  to  tje  protection  o*"  the  constitution  from  waiving  it,  at 
least  in  so  far  as  property  rights  and  civil  obligations  are  concerned; 
nor  preclude  one  entitled  to  loti  i.i  a  prescribed  manner  from 
voluntarily  appearing  or  proceeding,  or  submitting  himself  to  lia- 
b.iity,  in  the  absenc    of  such  notice. 

The  Doctrine  of  Riesterer  v.  Horton  liind  etc.  Co.,  160  Mo.  142, 
61  S.  VV.  238,  is  affirmed  in  the  subsequent  case  of  State  v.  Cook, 
178  Mo.  189,  77  S.  W.  559,  where  Chief  Justice  Robinson  said:  "Cor- 
porations in  this  state  have  by  the  unanimous  concurrence  of  all 
the  stockholders  thereof,  in  meeting  assembled,  the  right  to  in- 
crease their  capital  stock  or  bonded  indebtedness,  without  the  neces- 
sity of  going  through  the  form  of  giving  the  sixty  days*  public 
notice  of  the  time  and  place  jf  such  meeting,  as  the  constitution 
and  statute  designate,  when  ail  the  stockhoblers  expr  ss  a  waiver 
of  such  requirement.  Sucn  notice  could  have  served  no  usetui  pur- 
pose what(vrr,  under  the  facts  as  they  appear  in  this  particular, 
where  all  stockholders  of  relator  company  were  present  and  par- 
ticipated in  the  neetiiig  called.  It  is  our  opinion  that  the  sixt;  daye' 
notice  does  not  apply  to  conditions  like  the  present,  and  ti.at  the 
construction  of  a  constitutional  or  statutory  provision  should  never 
be  adopted  which  results  in  the  requirement  of  us(  les  and  absurd 
acts,  eJLCept  where  its  terms  are  positive  and  unavoidable." 


IN  RE  KELSO. 

[147  Cal.  609,  82  Pac.  241.] 

ON  HA.PEA.S  CORPUS  to  Obt  in  Release  from  Imprisonment 
under  a  conviction  "or  violating  a  municipal  ordinance,  evidence 
given  at  the  trial  cannrt  be  considered  for  the  purpose  of  deter- 
mining  whether   it   justified   the   conviction,      (p.    179.) 

MUNICIPAL  ORDINANCE,  Construction  of. — An  ordinance 
dcclac'tig  that  no  pe-son  snjill  maintain  o-  operate  an_  rock  or  stone 
quarry  within  designated  limits  cannot  reasonably  be  construed  as 
prohibiting  the  kwikt  ot  laud  containing  stone  or  rock  iro"i  making 
tht  rcon  such  pro[)er  and  useful  excavations  for  the  p  rposes  of 
construction    as    may    be    necessary,      (p.    179.) 

CONSTITUTIONAL  LAW— Limitation  of  the  Rignt  to  the  Use 
of  On«»'s  Real  Pioperty — While  the  use  to  which  a  rnai  may  [lut  his 
pro|)t  rty  may  be  estricted  or  regulate.!  by  the  state  in  the  exercise 
of  its  pOlice  power  ~c  far  as  may  be  necessary  to  protect  others  from 
injury  fr^ni  si -'ti  use,  the  enjoyment  of  one's  property  by  him  can- 
not be  interfered  with  or  limited  arbitrarily.  The  next  thing  to 
deprivirg  liim  of  nis  property  is  to  circumscribe  him  in  its  use. 
(pp.    ISO,    181.) 

MUNICIPAL  ORDINANCE  Forbidding  Quarrying,  Validity  of. 
A.i  or<tiiiaiu'e  ileclariiig  tiiat  no  person  shall  maintain  or  operate  any 
rock  or  stone  quarry  within  a  designated  part  of  a  city  is  unrea- 
sonable and  void  as  an  attempt  to  fleprive  the  owner  of  the  use 
o  his  property,  though  such  use  may  not  be  detrimenta.  or  dan- 
gerous to  the  public,      (p.  1.S2.) 


Aug.  1905.]  In  re  Kelso.  179 

J.  C.  Bates,  for  the  petitioner. 

Lewis  F.  Byington  and  James  M.  Hanley,  for  the  respond- 
ent. 

«^»  ANGELLOTTI,  J.  Petitioner  seeks  his  dispharge  from 
the  custody  of  the  sheriff  of  the  city  and  county  of  San  Fran- 
cisco, by  whom  he  is  held  under  a  commitment  issued  upon  a 
judgment  pronounced  against  him  upon  conviction  of  a  vio- 
lation of  an  ordinance  of  said  city  and  county. 

The  prohibitory  portion  of  said  ordinance  is  as  follows, 
viz.:  "No  person,  company  or  association  shall  maintain  or 
operate  any  rock  or  stone  onarry  within  that  portion  of  the 
city  and  county  of  San  Francisco  bounded  as  follows."  Then 
follows  a  description  of  a  laige  portion  of  said  city 

The  complaint  filed  against  petitioner  simply  charged  him 
in  the  language  of  the  ordinance  with  willfully  and  unlaw- 
fully maintaining  and  operating  a  certain  stoiie  and  rock 
quarry  within  the  limits  designated,  and  undoubtedly  alleged 
a  public  offense  if  the  ordinance  is  valid.  In  this  proceeding, 
we  cannot  of  course  consider  the  evidence  given  upon  the 
trial  of  petitioner,  or  determine  whether  or  not  that  evidence 
showed  that  he  committed  the  acts  charged  against  him.  The 
adjudication  of  the  trial  court,  and  the  affirmance  of  the  judg- 
ment by  the  superior  court,  are  conclusive  upon  that  question 
here. 

The  only  question  presented  for  our  determination  is  as  to 
the  validity  of  the  ordinance. 

"We  do  not  think  that  the  ordinance  can  reasonably  be  con- 
strued as  prohibiting  an  owner  of  land  containing  stone  or 
rock  from  making  thereon  such  "proper  and  usual  excava- 
tions ....  for  purposes  of  construction,"  as  may  be  neces- 
sary "What  is  prohibited  is  the  maintenance  oi  operation  of 
a  "rock  or  stone  quarry."  The  term  "quarry"  is  not  prop- 
erly applicable  to  the  comparatively  slight  excavations  in 
land  made  primarily  for  [  urposes  of  constru.'-tion  thereon, 
and  not  primarily  for  the  purpose  of  disposing  of  the  rock,  or 
stone,  or  other  material  taken  out.  As  defined  by  the  lexi- 
cographers, it  is  similar  to  a  mine,  in  the  sense  that  the  mate- 
rial removed,  be  it  mere  rock  or  stone  or  valuable  marble,  is 
removed  because  of  its  value  for  some  other  purposes,  and  in 
the  sense  that  it  is  not  removed  for  the  purpose  oP  improving 
^^*  the  property  from  which  it  is  taken.  It  is  distinguished 
from  a  mine  in  the  fact  thai  it  is  usually  open  at  the  top  and 
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front  (see  Century  and  Standard  Dictionaries),,  and,  in  the 
ordinary  acceptation  of  the  term,  in  the  character  of  the  ma- 
terial extracted,  but  these  distinctions  are  not  material  here. 
Webster  defines  a  quarry  as  "a  place,  cavern  or  pit  where 
stone  is  taken  from  the  rock  or  ledge,  or  dug  from  the  earth, 
for  building  or  other  purposes;  a  stone  pit,"  and  in  March's 
Dictionary  we  find  it  defined  as  **a  stone  mine."  In  its 
proper  significance,  this  is  what  it  really  is.  It  is  a  place, 
generally  open  at  the  top  and  front,  from  which  roi:k  or  stone 
is  extracted  solely  because  of  its  value  for  use  elsewhere,  just 
as  gold  or  othei  precious  metals  are  removed  from  a  mine, 
and  "proper  and  usual  excavations"  made  for  construction 
purposes  on  the  land  to  be  improved  do  not  fall  within  the 
term  "quarry."  There  is  therefore  nothing  in  the  conten- 
tion that  the  ordinance  is  in  conflict  with  the  provisions  of 
section  832  of  the  Civil  Code,  confirming  the  right  of  the 
owner  of  land  "to  make  proper  and  usual  excavations  on  the 
same  for  purposes  of  construction,  on  using  ordinary  care 
and  skill,  and  taking  reasonable  precautions  to  sustain  the 
land  of  the  other,  and  giving  previous  reasonable  notice  to  the 
other  of  his  intention  to  make  such  excavations,"  and  subject 
to  which  right  the  cotermincus  owner  is  entitled  to  the  lateral 
and  subjacent  support  which  his  land  receives  from  the  ad- 
joining land. 

The  case,  however,  presents  a  much  more  serious  question. 
The  effect  of  the  ordinance  absolutely  prohibiting  the  main- 
tenance or  operation  of  a  rock  or  stone  quarry  within  certain 
designated  limits  of  the  city  and  county  of  San  Francisco  is 
to  absolutely  deprive  the  owners  of  real  property  within  such 
limits  of  a  valuable  right  incident  to  their  ownership— viz., 
the  riizht  to  extract  therefrom  such  rock  and  stone  as  they 
may  find  it  to  their  advantage  to  dispose  of.  While  the  use 
to  which  a  man  may  put  his  property  may  be  restricted  or 
regulated  by  the  state,  in  the  exercise  of  its  poiice  power,  so 
far  as  may  be  necessary  to  protect  others  froni  injury  from 
such  use,  it  is  of  course  elementary  that  the  enjoyment  of 
one's  property  cannot  be  interfered  with  or  limited  jirbi- 
trarily.  As  is  said  in  Tiedeman's  Limitations  of  Police 
Power,  the  next  tlung  to  depriving  a  man  of  his  [(fopcrty  is 
«i--i  t()  circumscribe  him  in  its  use.  A  limitation  of  the  use 
pro  tanto  deprives  him  of  the  enjoyment  thereof,  and  juiy 
•arbitriiry  action  in  this  r('ir;u(i  is  a  taking  of  privnte  i»ro[)('rty 
without  due  process  of  law:  Sees.   122,  122a.     AVhile  iu  the 
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exercise  of  its  police  power  the  state  may  limit  or  regulate 
the  use,  any  such  limitation  or  regulation  must  find  its  justi- 
fication in  the  necessity  for  the  protection  of  the  legal  rights 
of  others.  If  it  does  not,  it  is  an  unwarrantable  invasion  of 
property  rights,  against  which  the  courts  will  protect. 
Whether  or  not  a  certain  limitation  or  regulation  is  essential 
is  largely  a  question  for  the  legislative  department,  to  be 
determined  with  reference  to  all  the  existing  circumstances, 
and  the  courts  will  not  ordinarily  interfere  where  it  can  be 
seen  that  the  regulation  has  some  proper  relation  to  an  object 
within  the  domain  of  the  police  power  of  the  state,  which,  as 
stated  by  Mr.  Cooley,  includes  all  regulations  having  refer- 
ence to  "the  comfort,  safety  or  welfare  of  society."  But 
regulations  which  transcend  these  objects  cannot  be  upheld  by 
the  courts  as  legitimate  police  regulations:  See  Ex  parte 
Dickey,  144  Cal.  234,  236,  103  Am.  St.  Rep.  82,  77  Pae.  924,  66 
L.  R.  A.  928. 

Applying  these  weil-recognized  principles  to  the  ordinance 
before  us,  we  are  unable  to  perceive  any  ground  upon  which 
it  may  be  sustained  as  a  legitimate  exercise  of  the  police  power. 
It  is  in  no  sense  a  mere  regulation  as  to  the  manner  in  whi(!h 
rock  or  stone  may  be  removed  from  the  land  by  the  owner 
thereof,  but  is  an  absolute  prohibition  of  any  such  removal. 
However  valuable  the  rock  or  stone  may  be  if  removed,  and 
however  valueless  if  not  removed,  the  owner  must  allow  it  to 
remain  in  its  place  of  deposit.  Such  a  prohibition  might  be 
justified,  if  the  removal  could  not  be  effected  without  im- 
properly invading  the  rights  of  others,  but  it  cannot  be 
dixibted  that  rock  and  stone  may  under  some  circumstances 
be  so  severed  from  the  land  and  removed  as  not  in  the  slight- 
est degree  to  inflict  any  injury  which  the  law  will  recognize. 
So  far  as  such  use  of  one's  property  may  be  had  without  in- 
jury to  others  it  is  a  lawful  use  which  cannot  be  absolutely 
prohibited  by  the  legislative  department  under  the  guise  of 
the  exercise  of  the  police  power. 

It  may  freely  be  conceded  that  rock  or  stone  quarrying  may 
be  done  in  such  a  way  and  under  su(!h  circumstances  as  to 
^^^  occasion  injury  to  others  or  to  make  it  a  p^iblic  nuisance 
Csee  Queen  v.  Mutter,  10  Cox  C.  C.  6),  and  that  the  state  has 
the  power  to  impose  such  limitations  as  are  necessary  to  pre- 
vent this. 

For  instance,  an  ordinary  method  of  loosening  rock  or  stone 
is  blasting  with  ])0wder,  dynamite,  etc.,  and  respondent  nrr-rs 
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this  as  one  of  the  reasons  why  the  operation  of  a  quarry  is 
daiiorerou.s  to  the  public  safety.  This  objection  goe.s,  however, 
only  to  the  way  in  which  the  work  is  done,  and  not  to  the 
work  itself.  Rock  or  stone  may  be  extracted  without  blasting 
—not  .so  easily,  perhaps,  and  therefore  not  so  profitably,  but 
still  blastinpr  is  not  absolutely  essential  to  the  extraction  of 
the  rock.  It  has  been  properly  recoornized  that  the  matter  of 
blastinf;:  in  a  densely  populated  community  is  one  for  police 
rejrulation,  and  the  circumstances  may  be  such  that  blasting 
may  be  absolutely  prohibited.  It  was  so  held  by  the  supreme 
court  of  Massachusetts  in  Commonwealth  v.  Parks,  355  Mass. 
531,  30  N.  E.  174,  where  an  ordinance  prohibiting  the  blast- 
ing of  rock  and  stone  with  gunpowder,  etc.,  without  written 
consent  from  the  board  of  aldermen,  was  upheld.  Doubtless, 
the  city  and  county  of  San  Francisco  may  enact  all  needful 
regulations  as  to  blasting,  and  such  other  regiilations  as  to 
the  manner  in  which  and  extent  to  which  quarrying  work 
may  be  done,  as  may  be  ntcessary  to  the  protection  of  those 
rights  which  may  be  guarded  by  the  state  by  the  exercise  of 
its  police  power.  It  may  filso  be  suggested  that  in  so  far  as 
any  work  of  the  character  here  attempted  to  be  prohibited, 
by  reason  of  the  place  or  iTianner  in  which  it  is  being  done,  or 
the  extent  to  which  excavations  are  being  made,  con'^titutes 
an  unauthorized  invasion  o*  the  property  rights  of  adjoining 
owners,  such  adjoining  owners  have  their  remedy  by  civil 
action. 

We  can  see  jo  valid  objection  to  the  work  of  removing  from 
one's  own  land  valuable  deposits  of  rock  or  itune  that  may 
not  be  entirely  met  by  reg.ilations  as  to  the  mai  riei  in  which 
Buch  work  shall  be  done,  ri^d  this  being  so,  w.  are  satisfied 
that  an  absolute  prohibition  of  such  removal  under  all  cir- 
cumstances cannot  be  upheiQ. 

It  may  be  that  such  regulations  of  the  work  as  will  be 
upheld  as  a  proper  exercise  of  "v  y)ol)ce  power  will  entail 
such  costs  as  will  in  many  cases  make  it  unprofitable  to  reniovii 
*•'*  the  rock  or  stone,  or  the  rock  or  stone  inav  be  so  situated 
as  to  make  it  impossible  to  extract  it  at  all  without  violating 
the  regulations;  but  if  this  be  the  elTeet  of  [iroper  regulations, 
the  property  owner  cannot  complain,  for  he  liolds  his  prop- 
t>rty  subject  to  the  proper  exercise  of  the  police  power  of 
this  state. 

It  \>  iinnece^ary  to  discuss  other  objections  made  to  said 
D/di  nance. 
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The  ordinance  being  invalid,  the  petitioner  must  be  dis- 
charged from  custody,  and  it  is  so  ordered. 

Henshaw,  J.,  Lorigan,  J  ,  ]\rcFarIand,  J.,  Beatty,   C.  J., 
Van  Dyke,  J.,  and  Shaw,  J.,  concurred. 


All  Property  is  Held  under  the  implied  oMigation  that  the  owner's 
use  of  it  shall  not  be  in.inrious  to  the  public,  and  to  this  end  such 
use  may  be  regulated  bv  the  exercise  of  the  police  power  of  thj  state: 
Bland  V.  People,  32  Colo.  319,  105  Am.  St.  Rep.  80.  But  under  the 
guise  ot  the  police  power,  property  rights  cannot  unjustly  or  ar- 
1  it.or'lv,  without  good  cause,  be  ini^rirgcd  or  invaded:  Her  v.  Ross, 
64  Neb'.  710,  97  Am.  St.  Rep.  676;  Block  v.  Schwartz,  27  Utah,  o87, 
101  Am.  St.  Rep.       1. 

The  Liability  o/  Persons  Who  Explode  Blasts  on  their  own  premises 
is  discussed  in  Sullivan  v.  Dunham,  IGI  M.  Y.  290,  76  Am.  St.  Rep. 
274;  Booth  v,  Rome  etc.  h.  R.  Co.,  140  N.  Y.  267,  37  An  St.  Rep. 
552;  Munro  v.  Pacific  Coast  Dredging  etc.  Co.,  84  Cal.  515.  18  Am. 
S:.  Rep.  248.  That  blasting  operations  carried  on  in  a  city  may 
constitute  a  uuisauce,  see  Lougtiu  v.  Persell,  30  Muut.  5U6,  104  Am. 
St.  Rep.  723. 


EX  PARTE  HAYDEN. 

[147  Cal.  649,  82   Pac.  315.] 

CONSTITUTIONAL  LAW.— The  Literty  and  Pur-uit  of  Hap- 
piness in  "Whicli  an  Individual  is  Protected  by  the  constitution  of 
the  United  States  and  of  the  state  applies  as  fully  to  his  right  to 
contract,  and  his  rigi';  to  follow  a  li  gitim.te  vocation,  untramincled  by 
unnecessary  regulations,  as  it  does  to  the  freedom  from  arrest  or 
restraint  of  his  person,     (p.  184.) 

CONSTITUTIONAL  LAW— Police  Power,  Limitrtion  Upon.— 
The  legislature,  under  the  guise  of  police  regulation,  cannot  enact 
laws  which  do  not  pe.tain  t'.  the  public  health,  welfare,  or  morals, 
and  which  impose  onerous  and  unnecessary  burdens  upon  business 
and   property,     (p.    ISk) 

CONSTITUTIONAL  LAW — Police  Power,  Duty  of  the  Courts 
to  Determine  Vvhat  is  a  Valid  Exercise  of. — When,  in  an  assumed 
exercise  of  the  police  power,  attempts  are  made  to  regulate  a  business 
or  occupation  which  is  iix  itself  recognized  as  innoceni,  and  useful 
to  the  community,  it  is  always  a  judicial  question  whether  such 
regulation   is   a   valid   exercise   of   the   police   power,      (p.    185.) 

CONSTITUTIONAL  LAW. — A  statute  providing  that  all  fruit, 
green  and  dried,  contained  in  boxes,  barrels,  or  packages,  which  sliall 
be  shipped  or  offered  for  shipment  in  thj  state,  shall  aave  stamped, 
branded  stenciled,  r  labeled  in  a  conspicuous  place  on  the  outside 
thereof  'in  clear,  legible  letters,  a  statement  truly  dcoignating  the 
count/ 'and  immediate  locality  in  which  the  fruit  was  grown,  is  not 
an  exercise  of  the  police  power,  and  is  void  as  an  uuconetitutioual 
iuvasiou  of  liberty,     (p.  187.) 
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Wright  &  Wright,  for  the  petitioner. 

Benjamin  K.  Knight,  district  attorney,  for  the  respondent. 

«^»  ITENSTTAW,  J.  Petitioner  was  convicted  and  sen- 
tenced to  punishment  for  violation  of  the  provisions  of  a  state 
statute,  which  provides  as  follows:  "All  fruit,  green  and 
dried,  contained  in  boxes,  barrels  or  packages,  which  shall 
hereafter  be  shipped  or  offered  for  shipment  in  this  state  by 
any  person,  firm  or  corporation,  shall  have  stamped,  branded, 
stenciled  or  labeled  in  a  conspicuous  place  on  the  outside  of 
every  such  box,  barrel  or  package,  in  clearly  legible  letters,  at 
least  one-quarter  **'*<*  of  an  inch  in  height,  a  statement  truly 
and  correctly  designating  the  county  and  immediate  locality  in 
which  such  fruit  was  grown":  Stats.  1903,  p.  338,  For  a 
violation  of  this  act  he  was  sentenced  to  pay  a  fine  of  three 
hundred  dollars,  with  the  hlternative  of  imprisonment,  and 
sued  for  and  obtained  a  writ  of  habeas  corpus.  He  contends 
that  the  penal  statute  in  question  is  violative  of  section  1  of 
the  fourteenth  amendment  of  the  constitution  of  the  United 
States  and  of  section  1  of  article  1  of  the  constitution  of  this 
state,  and  that  the  statute  in  question  works  an  unwarranted 
invasion  of  his  liberty. 

It  has  come  to  be  Avell  recognized  that  the  liberty  and  the 
pursuit  of  happiness  in  u-hich  the  individuMl  is  protected  by 
the  constitution  of  the  United  States  and  of  the  state  applies 
as  fully  to  his  right  of  contract,  his  right  to  follow  a  legiti- 
mate vocation,  untrammele-i  by  unnecessary  regulations,  as  it 
does  to  the  freedom  from  arre.st  or  restraint  cf  his  person. 
This  subject  has  received  recent  consideration  by  this  court, 
and  it  is  unnecessary  to  do  more  than  refer  to  Ex  parte 
Dickey,  144  Cal.  234,  103  Am.  St.  Ilcp.  82,  77  Pac.  924,  66 
L.  R.  A.  928. 

Putting  out  of  contemplation,  therefore,  the  fundamental 
right  of  the  g)vernn:ent  to  subject  |)rivate  property  to  taxa- 
tion and  to  take  such  property  in  time  of  public  calamity  and 
peril,  the  right  of  the  state  to  impose  burdens  upon  such  prop- 
erty where  the  business  is  'tgitimate  and  innocu  us — in  other 
words,  to  regulate  harmless  vocation.s — is  found  in  the  ])olice 
power  alone:  Young  v.  Comnionwealtli;  101  \  a.  8r)3,  45 
S.  E.  327;  Ilolden  v.  llanly.  109  U.  S.  366,  18  Sup.  Ct.  Rep. 
383.  42  L.  ed.  780.  The  police  power,  deriving  its  existence 
frr.ni  the  rule  that  the  saf.-*v  r.f  the  people  is  the  supreme  law, 
justilies  legi.slation  upon  mailers  pertaining  to  the  public  wel- 
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fare,  the  public  health,  or  the  public  morals:  Cooley's  Consti- 
tutional Limitations,  7th  ad,  p.  837;  Ruhstrat  v  People,  185 
111.  133,  76  Am.  St.  Rep.  30,  47  N.  E.  41,  49  "j.  R.  A.  181. 
But  the  leofislature,  under  ihe  guise  of  police  regulations,  can- 
not enact  laws  which  do  not  pertain  to  one  or  the  other  of 
these  objects,  and  which  im[>ose  onerous  and  unnecessary  bur- 
dens upon  business  and  property.  By  this  court  it  has  been 
said  (Ex  parte  Whitwell.  9S  Cal.  73,  35  Am.  St  Rep.  152,  32 
Pac.  870,  19  L.  R.  A.  727)  :  "But  it  is  not  true  that  when  this 
power  is  exerted  for  the  purpose  of  reGfulatin»  a  business  or 
occupation  which  in  itself  is  recoornized  ®®*  as  innocent  and 
useful  to  the  community,  the  lep:islature  is  the  exclusive  judge 
as  to  what  is  a  reasonable  and  just  restraint  upon  the  consti- 
tutional right  of  the  citizen  to  pursue  such  business  or  profes- 
sion. As  the  right  of  a  citizen  to  engage  in  such  a  business  or 
follow  such  a  profession  is  protected  by  the  constitution,  it 
is  always  a  judicial  question  whether  any  particular  regula- 
tion of  such  right  is  valid  exercise  of  legislative  power 

This  principle  is  stated  very  forcibly  in  the  case  of  ]\Tugler 
V.  Kansas,  123  U.  S.  661,  8  Sup.  Ct.Rep.  273,  31  L.  ed.  205, 
in  the  following  language:  "The  courts  are  not  bound  by  mere 
forms,  nor  are  they  to  be  misled  by  mere  pretense  They  are 
at  liberty — indeed,  are  under  a  solemn  duty — to  look  at  the 
substance  of  things  whenever  they  enter  upon  the  inquiry 
whether  the  legislature  has  transcended  the  limits  of  its  au- 
thority. If,  theiefore,  a  statute  purporting  to  have  been  en- 
acted to  protect  the  public  health,  the  public  morals,  or  the 
public  safety  has  no  real  or  substantial  relation  to  those  ob- 
jects, or  is  a  palpable  invasion  of  rights  secured  by  the  fun- 
damental law,  it  is  the  duty  of  the  court  to  so  adjudge,  and 
thereby  give  effect  to  the  constitution.'  " 

The  propositions  here  enunciated  have  received  the  sanction 
of  all  the  courts  and  may  not  be  gainsaid.  Indeed  respondent 
upon  this  appeal  does  not  dispute  them  but  undertakes  to 
show  that  the  act  in  question  is  a  legitimate  exerci.se  of  the 
police  power,  in  that  its  object  and  purpose  are  to  preserve 
and  promote  public  health  and  public  welfare.  Jli.s  reason- 
ing in  this  regard  is,  that  from  time  to  time  cht  legislature 
has  passed  and  this  court  has  approved  statutes  providing  for 
the  quarantining  of  infected  fruit,  for  the  destruction  of  dis- 
eased fruit  and  fruit  trees  and  for  the  compulsory  care  and 
preservation  against  disease  of  orchards,  and  it  (|Uotes  this 
court's  statement  in  Couuty  of  Los  Angeles  v.  Spencer,  126 
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Cal.  673,  77  Am.  St.  Rep.  217,  59  Pac.  203,  to  the  following 
eft'ect:  "It  i.s  known  that  the  existence  of  the  fruit  industry 
in  this  state  depends  upon  the  suppression  and  destruction 
of  the  pests  mentioned  in  the  statute.  The  act  in  question  is, 
therefore,  a  proper  exercise  of  the  police  power  which  the 
lejrislature  has  under  seetioL  1  of  article  19  of  the  consti- 
tution, to  subject  property  to  such  reasonable  re-^traints  and 
burdens  as  will  secure  and  maintain  the  general  welfare  and 
prosperity  of  the  state."  From  this  respondent  argues  that 
052  ^jjp  elTect  of  the  act  is  (o  g.),  that  when  apples  are  shipped 
to  the  markets  of  this  state,  properly  labeled  "Apples  grown 
in  Santa  Cruz  county,"  because  of  their  known  cleanliness 
and  freedom  from  disease,  such  apples  are  permitted  to  pa.ss 
local  boan'^  of  commissioners,  while  at  the  same  time,  if 
apples  are  shipped  from  San  Mateo  county  into  Santa  Cruz 
county  bearing  the  label,  the  county  of  Santa  Cruz  can  pro- 
tect itself  against  the  diseased  fruit  from  the  neighboring 
county.  Still  further,  it  is  argued  that  the  act  wouUl  prevent 
the  false  labeling  of  fruit,  and  that  the  prevention  of  a  gen- 
eral fraud  is  legitimately  within  the  scope  of  the  police  power. 
But  the  difficulty  with  this  argument  is  that  the  act  clearly 
is  not  designed  to  acomplish  any  of  these  purposes,  and  is 
wholly  inadequate  to  their  accomplishment.  Tne  scope,  the 
meaning  and  intent  of  an  act  must  be  gathered  from  its  title 
and  from  its  body.  There  is  nothing  in  either  the  title  or  the 
body  of  this  act  which  deals  or  pretends  to  deal  with  any  of 
the  difficulties  which  respondent  mentions.  If  it  is  a  question, 
as  respondent  contends,  of  the  shipping  of  diseased  apples,  it 
would  be  simple  enough  for  the  legislature,  and  quite  within 
its  powers,  to  regulate  or  ;>rohibit  the  transportation  of  such 
diseased  fruit.  If  it  were  b  (piestion  merely  of  deception  in 
the  label,  the  direct  and  efficacious  method  would  be  for  the 
legislature  to  prohibit  false  labeling.  None  of  these  things, 
a.s  we  have  said,  does  this  act  do  or  pivtend  to  do.  It  requires 
merely  that  every  shipment  of  every  package  of  fruit, 
whether  it  be  from  the  small  farmer  with  few  trees  or  vines 
or  whether  it  be  from  the  large  producer,  must  in  every  in- 
stance bear  a  label  naming  the  county  and  immediate  locality 
in  which  the  fruit  was  grown.  It  is  a  matter  of  conuuou 
knowledge  that  this  reiiuirement  would  work  the  absolute  de- 
struction of  certiin  important  branches  of  industry.  Dried 
fruit,  such  as  pruiKvs,  peaches,  and  apricots,  are  gathered  in 
establiahmeuts  in  enormous  (luantities    from    the    state    over. 
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These  fruits  when  dried  are  assorted  by  grrade  and  qnality, 
<ind  thus  assorted  and  packed  are  shipped  to  the  uttermost 
parts  of  the  earth.  It  would  ab^^olntely  prohibit  this  industry 
if  these  fruit-driers  were  compelled  to  label  each  package  with 
the  name  of  the  localities  from  which  the  fruit  came,  and  if 
it  did  not  absolutely  prohibit  it,  it  would  render  their  business 
so  onerous,  complicated,  and  expensive  as  seriously  to  imperil 
®^^  its  existence.  It  is  plain,  therefore,  that  the  act  was  not 
desiofued  to  prevent  either  false  labeling  or  the  shipping  of 
diseased  fruit,  and,  if  so  designed,  it  is  both  meaningless  for 
this  purpose  and  burdensome  for  all  others.  It  seems  quite 
apparent  that  the  true  purpose  of  the  act  was  to  obtain  for 
the  fruit-raisers  of  some  M'ell-advertised  and  favored  local- 
ities, an  advantage  in  the  disposition  of  their  own  fruit.  But 
this,  for  rensons  well  and  elaborately  set  forth  in  People  v. 
Hawkins,  157  N.  Y.  1,  68  Am.  St.  Rep.  736,  51  N  E.  257,  42 
L.  R.  A.  -^90,  forms  no  part  of  the  police  power,  and  is  wholly 
beyond  the  prerogative  of  the  legislature. 

It  follows,  therefore,  that  the  act  in  question  works  an  un- 
constitutional invasion  of  the  prisoner's  liberty  and  it  is 
ordered  that  he  be  discharged. 

McFarland,  J.,  Lorigan,  J.,  Angellotti,  J.,  Van  Dyke,  J., 
and  Shaw,  J.,  concurred. 


A  Statute  Requiring  all  articles  made  by  pri'^on  In'bor  to  be  branrled 
or  itmrkfd  so  as  to  show  that  fact,  before  being  sold,  is  held  uncon- 
stitutional in  People  v.  Hawkins,  157  N.  Y.  1,  68  Am.  St.  Ecp. 
736.  But  a  statute  requiring  manufacturers  and  sellers  of  baking 
powder  to  adix  a  label  to  every  can  showing  the  residence  of  the 
manufacturer  and  the  ingredients  of  the  contents,  is  held  constitu- 
tional in  State  v.  Shorod,  80  Minn.  446,  81  Am.  St.  Rep.  268.  See, 
too,  the  note  to  Boo  Ik  v.  People,  78  Am.  St.  Eep.  261. 
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NORTHS  V.  LILLY. 

[147  Cal.  754,  82  Pac.  425.] 

CONTE ACTS.— The  Mere  Fact  that  a  Contract  fs  not  Spedfl- 
cally  Euforccable  does  not  render  it  either  void  or  voidable,     (p.  189.) 

FRAUDS,  STATUTE  OF.— If  a  Conveyance  is  Executed  in 
CoHFlderation  of  the  Oral  Promise  of  the  Gra^itee  to  Support,  and  do 
other  acts  for  the  benefit  of.  the  grantor,  the  performance  of  the  con- 
tract by  the  former  is  a  sufficient  execution  to  take  it  out  of  the 
statute  of  frauds,     (p.   190.) 

A  CONVEYANCE,  the  Consideration  of  Which  is  the  Promise 
of  the  Crautee  to  Support  the  Grautor,  though  such  promise  cannot 
be  sptciiicaliy  entorctd,  is  valid  and  cannot  lue  rescinded  at  the  in- 
stance of  the  former  ii  the  latter  has  performed,  or  is  in  good  faith 
engaged  in  the  performance  of  the  promise,  (p.  190.)  [Uvtrruling 
Grimmer  v.  Carlton,  93  Cal.  189,  27  Am.  St.  Eep.  171,  28  Pa«. 
1043.] 

A  JUDGMENT  on  the  Pleading  is  not  proper  when  there  ie 
an  issue  joined  upon  any  proposition,     (pp.   190,  191.) 

Warren  Sexton  and  R.  H.  Latimer,  for  the  appellants. 

J.  M.  McGee,  for  the  respondent. 

''=°  IIENSIIAW,  J.  Plaintiff  sued  for  a  cancellation  of  a 
deed  to  real  property  which  he  had  made  to  defendants, 
and  for  the  recovery  of  the  value  of  certain  personal  prop- 
erty, fanning  utensils,  and  the  like,  which  were  upon  the 
land  at  the  time  of  the  conveyance.  His  complaint  alleged 
that  he  was  an  old  man  seventy-four  years  of  age,  and 
that,  induced  by  the  promises  of  the  defendants  that  they 
would  provide  support  and  maintenance  for  him  during 
every  alternate  two  months  of  his  natural  life,  and  would 
pay  all  his  existing  deltts  and  obligations,  he  executed  to  them 
a  deed  of  all  his  realty.  lie  alleged  that  the  promises  and 
representations  were  made  in  bad  faith  with  intent  to  deceive 
and  defraud  him  of  his  property;  that  the  promises  were 
made  without  any  intent  on  the  part  of  defendants  to  per- 
form tlicm,  and  that  in  fact  they  had  wholly  failed  and 
neglected  to  provide  him  with  support  and  maintenance,  nor 
had  they  paid  any  of  his  debts.  The  answer  denied  the  bad 
faith  ai.d  fraud.  It  agreed  with  the  complaint  upon  the 
question  of  the  moving  consideration  for  the  deed,  and 
averred  complete  p  i-rorniance  upon  the  part  of  defendants 
— the  payment  of  his  ddits  and  his  maintenance  and  su[)j)ort 
— until  plaintilT  rol'u'^cd  furthor  to  aecopt  such  snpy^ort  and 
maintenance.      The   pcriorniunce   of   defendants'   contract   is 
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alleged  to  have  continued  from  the  winter  of  1896  until 
October,  1902.  They  specifically  aver  a  payment  of  doctor's 
bills,  funeral  expenses,  etc.,  on  behalf  of  the  plaintiff  in 
excess  of  the  sum  of  one  hundred  and  thirty-five  dollars,  and, 
"^^^  finally,  they  allege  that  they  never  have  refused  to  comply 
with  any  of  the  terms  of  the  contract,  and  stand  ready  and 
willing  to  perform  them  all. 

Such,  in  brief,  are  the  pleadings  in  the  case,  and  upon  them 
the  court  rendered  its  judgment  that  the  deed  of  plaintiff  to 
defendants  be  canceled,  that  the  defendants  execute  a  deed 
of  conveyance  of  the  property  to  plaintiff,  and  that  plaintiff 
have  his  costs  of  suit.  From  the  judgment  so  rendered  on 
the  pleadings  the  defendants  appeal. 

From  the  argument  of  the  respondent  upon  this  appeal  it 
appears  that  the  trial  court  based  its  decision  and  judgment 
upon  the  case  of  Grimmer  v.  Carlton,  93  Cal.  189,  27  Am. 
St.  Rep.  171,  28  Pac.  1043.  and  in  effect  held  that  putting 
out  of  consideration  the  issue  raised  upon  the  question  of 
fraud,  the  contract  itself,  being  one  that  could  not  be  specifi- 
cally enforced  against  the  defendants,  made  the  deed  void, 
or  at  least  voidable,  and  subject  to  cancellation  at  the  instance 
of  the  grantor  without  any  further  evidence  upon  the  matter. 
It  is  but  just  to  the  learned  judge  of  the  trial  court  to  say 
that  his  ruling  in  this  regard  draws  support  from  the  case 
to  which  we  have  adverted.  That  case  itself,  however,  is  at 
variance  with  other  adjudications  of  this  court  as  well  as  with 
the  whole  current  of  authority  upon  the  subject,  and  cannot 
longer  be  considered  as  an  authoritative  expression  of  the 
law.  The  mere  fact  that  a  contract  is  not  specifically  en- 
forceable does  not  render  it  either  void  or  voidable.  An 
agreement  to  do  any  act  or  series  of  acts  which  the  promisor 
but  for  his  agreement  was  under  no  obligation  to  perform, 
has  always  been  deemed  an  ample  consideration  of  any  con- 
tract, transfer  or  conveyance,  whether  the  doing  of  such  act 
or  acts  should  be  specifically  enforced  or  not.  If  in  such  a 
case  as  this,  the  promisor  had  refused  to  execute  the  contract, 
an  action  for  rescission  would  lie,  but  this  rescission  would 
involve  a  cancellation  of  the  deed  only  upon  terms  meet  in 
equity.  In  the  very  case  here  pleaded,  if  the  defendants, 
after  the  payment  of  this  money,  and  after  years  of  personal 
service,  had  refused  to  proceed  further  with  the  contract, 
plaintiff  unquestionably  would  have  been  entitled  to  rescind, 
but  in  rescinding  the  court  in  equity  would  take  cognizance 
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of  the  value  of  the  services  rendered  and  the  moneys  paid, 
the  value  of  the  occupation  of  the  land  by  the  promisors,  and 
''^'^  reach  its  conclusion  under  the  evidence  as  to  the  terms 
upon  which  a  cancellation  of  the  deed  should  be  decreed.  Un- 
der the  case,  however,  presented  by  these  pleadings,  issue  was 
squnrcly  joined  upon  the  ouestion  of  the  breach  of  the  con- 
tract, and  if  it  be  that  defendants  have  performed  the  obli- 
gations imposed  upon  them  and  stand  ready  for  a  continued 
performnnce  of  them,  plaintiff  has  no  cause  of  action  what- 
ever. This  contract  was  executed  by  the  plaintiff  by  his 
deed.  The  consideration  of  the  defendants  was  oral,  but  such 
oral  consideration  is  not  in  dispute  between  the  parties,  and 
is  sufficient  to  support  the  contract:  Ilays  v.  Montgomery, 
118  Ind.  91,  20  N.  E.  646;  Nichols  v.  Burch,  128  Ind.  321, 
27  N.  E.  737.  And  if  any  doubt  could  exist  upon  this 
point  the  continued  performance  of  the  contract  by  the  prom- 
isors, as  alleged,  is  sufficient  execution  to  take  the  case  out 
of  the  statute  of  frauds.  Such,  indeed,  was  held  to  be  the 
case  in  Manning  v.  Franklin,  81  Cal.  205,  22  Pac.  550, 
where  the  whole  contract,  involving  the  erection  of  a  dwell- 
ing-house upon  the  one  hand  for  a  life  estate  to  be  granted 
upon  the  other,  was  held  to  be  taken  out  of  the  statute  of 
frauds  by  a  part  performance  in  the  erection  of  the  building 
and  the  rendering  of  the  personal  services. 

Grimmer  v.  Carlton,  93  Cal.  189,  27  Am.  St.  Rep.  171,  28 
Pac.  1043,  as  we  have  said,  seems  to  have  entertained  the  mis- 
taken notion  that  a  contract  such  as  this  was  void  because  not 
specifically  enforceable,  whereas,  in  truth,  such  a  contract,  in 
the  absence  of  fraud,  is  absolutely  valid  and  is  no  more  void- 
al)le  because  not  capable  of  specific  performance  than  would 
be  any  other  of  the  myriad  forms  of  like  contracts  which  are 
daily  entered  into  and  daily  performed,  and  for  the  breach 
of  which  upon  the  part  of  the  promisor  the  promisee  has  his 
action  for  rescission  or  for  damages,  as  the  circumstances  may 
justify  and  warrant.  It  is  only  necessary  upon  this  proposi- 
tion to  cite  the  footnote  to  the  case  of  Grimmer  v.  Carlton,  as 
reported  in  27  Am.  St.  Rep.,  at  page  171,  and  also  the  foot- 
note in  Devlin  on  Deeds,  paragraph  807,  where  the  same  case 
comf's  under  review. 

That  case  having  been  decided  upon  the  mistaken  propo- 
sition of  law  that  the  contract  was  void,  it  is  peihaps  supcr- 
fluons  to  point  out  that  issues  in  this  action  are  ioined  upon 
ail  the  vital  matters,  and  that  where  issue  is  joined  upon  any 
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''^^  single  material  proposition  a  judgment  on  the  pleadings  is 
improper:  Widmer  v.  Martin,  87  Cal.  88,  25  Pac.  264;  Ghirar- 
delli  V.  McDermott,  22  Cal.  539 ;  Botto  v.  Vandament,  67  Cal. 
332,  7  Pac.  753. 

For  the  foregoing  reasons  the    judgment  is    reversed   and 
the  cause  remanded. 

McFarland,  J.,  and  Lorigan,  J.,  concurred. 


Authorities  in  Sup-port  of  the  Principal  Case  will  be  foimd  in  the 
note  to  Grimmer  v.  Carlton,  27  Am.  St.  Rep.  174.  Sec,  too.  the 
recent  cases  of  Tcske  v.  Dittberner,  05  Neb.  1G7,  101  Am.  St.  Rep. 
614;  Cooper  v.  Colson,  66  N.  .J.  Eq.  328,  105  Am.  St.  Rep.  660; 
Steblins  v.  Petty,  2u9  111.  291,  101  Am,  St.  Eep.  243;  Culy  v.  Upham, 
135  Mich.  131,  106  Am.  St.  Kep.  388. 
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FORD  V.  WASHTNOTON   NATIONAL  BUTLDTNG  AND 
LOAN  INVESTMENT  ASSOCIATION. 

[10  Idaho,  30,  76  Pac.  1010.] 

USURY — Building  and  Loan  Associations. — Where  a  contract 
of  a  building  and  loan  association  provides  for  the  payment  of  a 
fixed  monthly  sum  as  interest,  and  a  further  monthly  sum  as 
principal,  so  that  while  the  principal  debt  is  decreasing  the  in- 
terest payments  remain  the  same,  and,  though  at  first  legal,  be- 
come, through  the  -eduction  of  the  principal,  usurious  before  the 
maturity  of  the  loan,  the  transaction  is  not  relieved  from  the  opera- 
tion of  the  usury  statute  by  a  grant  of  a  right  to  pay  the  entire 
debt   at   any  time.     (p.   194.) 

USUEY. — In  Determining  the  Question  of  usury  iu  the  case 
of  a  transaction  by  a  building  and  loan  association  the  subject 
of  inquiry  is  whether  or  not  a  contract  has  been  made  whereby, 
titht  r  directly  or  indirictly,  a  greater  rate  of  interest  may  be 
charged    than    that    authorized   by   law.     (p.    194.) 

USURY. — The  Defense  of  Usury  may  be  Pleadea  by  anyone 
claiming  under  and  in  privity  with  the  V)orrowcr.      (p.  193.) 

USURY. — The  Doctrine  of  Estoppel  cannot  be  invoked  to 
defeat  the  defense  of  usury,     (p.  198.) 

Forney  &  Moore,  for  the  appellant. 

No  appearance  on  behalf  of  the  respondent. 

^^  AILSIIIE,  J.  This  action  was  commenced  by  the  plain- 
tifT  for  the  cancellation  or  a  moi-tjirase  appearincr  of  record 
atrainst  certain  of  her  real  estate  in  the  city  of  Mo.scow.  Tlic 
defendant  answeretl  denying,  amony^  other  thinirs,  the  pay- 
ment of  the  iti!)rtt:a<re  debt,  and  set  forth  the  mort^aLic  and 
alleged  a  balance  due  thereon  praying  judgment  of  fort^'Ios- 
ure.     The  case  was  tried  bv.^fore  the  .iud'je  witliont  a  jiirv  and 


( 
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judgment  was  entered  in  favor  of  the  plaintiff.  The  defend- 
ant settled  a  statement  and  bill  of  exceptions  and  thereupon 
appealed  from  the  judgment. 

The  questions  presented  bv  this  appeal  for  our  consideration 
are  set  forth  in  the  following  assignments  of  error:  "1.  The 
trial  court  erred  in  adjudging  the  contract  usurious — the  prin- 
ciple anounced  by  this  court  in  Anderson  v.  Oregon  ^Itg.  Co., 
8  Idaho,  418,  69  Pac.  130,  being  applicable;  2.  The  con- 
tract herein  differs  from  those  in  the  cases  of  Fidelity  Sav. 
Assn.  V.  Shea,  6  Idaho,  405,  55  Pac.  1022,  Vermont  Loan  etc. 
Co.  V.  Hoffman,  5  Idaho,  376,  95  Am.  St.  Rep.  86,  49  Pac. 
314,  37  L.  R.  A.  509,  in  tl'at  the  debt  could  be  paid  at  any 
time  by  the  borrower,  with  interest  at  twelve  per  cent  per 
annum  and  no  more;  3.  Th<.  evidence  proved  an  e-jtoppel  upon 
the  plaintiff's  claim  of  usury  upon  appellant's  second  defense; 
4.  On  no  theory  appellant  received  back  his  principal." 

As  suggested  by  the  second  assignment,  the  only  material  or 
essential  difference  between  the  facts  upon  which  this  case 
rests  and  those  in  Fidelity  Sav.  Assn.  v.  Shea,  6  Idaho,  405,  55 
Pac.  1022,  and  Stevens  v.  Home  Savings  etc.  Assn.,  5  Idaho, 
741,  51  Pac.  779,  is  that  in  this  case  the  borrower  might  at  any 
time  "or  on  before"  seven  }ears  from  the  date  of  the  contract 
pay  oft'  the  entire  debt  by  paying  the  annual  interest  of  six 
per  cent  and  annual  pren;ium  of  six  per  cent. 

On  the  eighteenth  day  of  May,  1893,  Honorable  "W.  C.  Piper 
then  judge  of  the  second  judicial  district  of  this  state,  made  a 
written  application  to  the  Washington  National  Building  and 
Loan  Investment  Associatior  (a  corporation),  appellant  here- 
in, for  a  loan  of  $1,300,  offering  as  security  therefor'  a  first 
mortsage  on  his  residence  property  in  the  city  of  Moscow.  At 
the  time  of  making  this  application.  Judge  Pipt^r  was  not  a 
^^  member  of  the  association,  and  under  the  by  laws  of  the 
corporation  it  seems  that  loans  could  not  be  made  to  anyone 
but  members  who  had  their  dues  paid  up  on  their  stock  for  at 
least  six  months.  After  going  thr|)ugh  with  the  regular  rou- 
tine, usually  required  by  such  companies,  the  mortgage  was  ex- 
ecuted of  date  October  16,  1893,  and  was  acknowledged  on  the 
eighteenth  day  of  the  same  month.  November  3,  1893,  the  asso- 
ciation issued  a  check  for  $1,195  to  "the  Wash.  Nat.  Bunk,  ac- 
count William  C.  Piper,"  which  it  had  been  agreed  should  be 
used  to  pay  off'  a  pre-existing  mortgage  indebtedness  upon  the 
same  property  on  which  the  subsequent  mortgage  was  given. 
Am.  St.  Rep.,  Vol.  lOJi.— 13 
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Another  check  for  the  balance  of  $105  was  issued  to  "William 
C.  Piper  or  bearer,"  but  was  never  delivered  to  the  mortga- 
gor, but  was  turned  into  the  association  for  the  ostensible  pur- 
pose of  payinfj  the  following  items  to  the  company:  Mem- 
bership fee,  $16 ;  attorney  fee,  $10 ;  application,  $13 ;  cancella- 
tion fee,  $7.50,  and  $58.50  for  six  installments  on  the  stock, 
covering  the  six  months'  installments  immediately  preceding 
the  loan  as  required  by  the  by-laws.  The  actual  sum,  then, 
received  on  this  loan  was  $1,195.  By  the  terms  of  the  con- 
tract Piper  was  to  pay  a  fixed  sum  of  $13  per  month  as  in- 
terest and  a  monthly  installment  of  $9.75  on  the  principal  or 
stock,  as  it  was  termed  by  tlie  contract.  While  the  principal 
would  be  constantly  diminishing,  the  interest  payments  would 
still  remain  fixed,  and  although  starting  out  at  a  rate  of  about 
12.56  per  cent,  by  the  end  of  seven  years  would  exceed  thirty- 
six  per  cent.  It  is  true  that  if  the  debtor  had  paid  the  debt  at 
such  a  time  prior  to  the  reduction  of  the  principal  that  the 
monthly  interest  paid  would  not  have  raised  the  rate  above 
eighteen  per  cent  per  annum,  as  allowed  by  law  at  the  time 
of  execution  of  the  contract  (Rev.  Stats.,  sec.  1264),  then  no 
usury  would  ever  have  been  collected  or  payable.  But  this 
was  not  done.  This  contract  did  not  mature  in  full  within 
that  period  of  time,  but  only  to  the  extent  of  the  monthly 
principal  and  interest  installments.  It  cannot  be  presumed 
that  the  contract  was  executed  with  any  view  to  payment  in 
any  other  manner  or  at  anj'  different  time  than  that  stipu- 
lated therein.  The  contract  shows  on  its  face  the  intent  of 
the  parties  thereto.  That  intent  was  to  charge  '^"^  and  collect 
under  devious  and  specious  pretexts  what  amounted  to  a 
higher  rate  of  interest  thaa  that  allowed  by  law.  A  contract 
of  this  kind  granting  an  o|-tion  to  pay  before  nuiturity  and 
where  the  interest  grows  into  a  usurious  rate  before  such 
maturity  is  a  usurious  contract,  and  does  not  fall  within  the 
rule  announced  by  the  courts  permitting  a  higher  rate  by  way 
of  a  penalty  after  maturity  »vvhere  the  debt  is  not  paid  at  ma- 
turity. The  test  of  usury,  lixed  by  our  .statute  (seiition  1266), 
is  not  what  might  have  happened  under  possible  contintren- 
cies,  but  rather,  that  if  "a  rate  of  interest  has  been  contracted 
for  greater  than  is  authorized"  by  law  it  is  usurious  and 
must  be  so  treated  by  the  courts.  The  subject  of  incjuiry  in 
such  cases  is  whether  or  not  a  contract  has  been  made  whereby, 
either  directly  or  indirectl>,  a  greater  rate  may  be  ehar>,n>d 
than  that  authorized  bv  law :  Vermont  Loan  etc.  Co.  v.  Holt- 
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man,  5  Idaho,  376,  95  Am.  St.  Rep.  186,  49  Pac.  314,  37  L.  R. 
A.  509 ;  Stevens  v.  Home  Saving  etc.  Assn.,  5  Idaho,  741,  51 
Pac.  779;  Fidelity  Saving?  Assn.  v.  Shea,  6  Idaho,  405,  55 
Pac.   1022. 

Does  this  fall  within  the  rule  announced  in  Anderson  v. 
Oregon  Mtg.  Co.,  8  Idaho,  418,  69  Pac.  130?  I  would  answer 
this  in  the  negative.  There  may  be  expressions  in  that  opinion 
which  would  look  to  the  conclusion  reached  by  the  appellant 
here,  but  as  I  read  that  case,  the  only  question  material  to  its 
determination  was  whether  or  not  the  purchaser  of  the  mort- 
gaged premises  who  retained  sufficient  out  of  the  purchase 
price  of  the  land  to  cover  the  debt  and  agreed  to  pay  the  mort- 
gage could  be  heard  to  say  that  the  debt  he  thus  agreed  to  pay 
was  usurious.  A  majority  of  this  court  said  he  could  not. 
That  seems  to  me  the  utmost  extent  to  which  that  case  goes. 

The  last  installment  paid  under  this  contract  was  in  April, 
1898,  and  on  July  6,  1899,  the  mortgagor  conveyed  the  mort- 
gaged premises  to  Adele  T  Piper,  his  wife.  This  deed  con- 
tained full  covenants  of  wH^ranty,  and  among  its  covenants  is 
the  following:  "That  the  same  are  free  and  clear  of  all  for- 
mer or  other  grants,  bargains,  sales,  liens,  taxes,  assessments 
and  encumbrances  of  whatever  kind  or  nature  soever,  except 
taxes  for  year  1899;  and  that  the  above  bargained  premises 
in  the  quiet  and  peaceable  possession  of  the  said  party  of  the 
second  ^^  part,  her  heirs  rind  assigns,  against  all  and  every 
person  or  persons  lawfully  claiming  or  to  claim  the  whole  or 
any  part  thereof,  the  said  party  of  the  first  part  shall  and 
will  warrant  and  forever  defend." 

On  the  fifth  day  of  October,  1899,  Adele  T.  Piper,  by  deed 
containing  like  covenants  and  warranty,  conveyed  the  prem- 
ises to  the  plaintiff,  Adele  T.  Ford.  It  is  not  contended  by 
the  appellant  that  either  the  purchaser,  Adele  T.  Piper,  or  the 
plaintiff  ever  assumed  or  promised  or  agreed  to  pay  the  mort- 
gage debt. 

In  this  case  the  respondent  is  the  purchaser  of  the  entire 
legal  and  equitable  estate  o^*  the  mortgagor  in  and  to  the  mort- 
gaged premises,  and  is  priv;y  in  estate  with  the  original  gran- 
tor. She  has  neither  assumed  nor  agreed  to  pay  the  mortgage 
debt,  neither  does  it  appear  that  any  sum  whatever  was  re- 
tained by  her  from  the  purchase  price  of  the  land  for  the 
benefit  of  the  mortgagee  or  for  application  upon  the  mortgage 
debt.  The  principal  sum  borrowed  by  her  grantor  having 
been  repaid  by  him  prior  to  conveyance,  it  would  be  reason- 
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able  and  fair  to  assume  that  she  took  this  property  with  notice 
of  the  usurious  character  of  the  contract  and  with  knowledf^e 
that  under  the  usury  statute  the  debt  was  paid  and  liquidated, 
and  that  there  was  no  further  oblijration  thereunder  charge- 
able ajrainst  the  estate.  It  seems  to  me  that  the  defense  of 
usury  may  be  pleaded  by  anyone  claiming  under  and  in 
[>rivity  with  the  borrower.  This  view  seems  to  have  been 
taken  by  some  very  respectable  authorities:  Thomp.sou  on 
Building  and  Loan  Associations,  p.  522;  Brola>>ky  v.  Miller, 
9  N.  J.  Eq.  807 ;  Lyon  v.  Welsh,  20  Iowa,  579 ;  Tyler  on  Usury, 
p.  406. 

We  next  come  to  the  contention  of  appellant  that  the  re- 
spondent and  her  grantors  were  estopped  from  raising  the  is- 
sue of  usury  in  this  case.  The  substance  of  appellant's  con- 
tention under  this  assignmerit  is  that,  since  the  loan  association 
was  so  organized  as  to  permit  of  the  subscribers  for  stock  pay- 
ing up  at  any  time  they  might  desire  to  withdraw  from  the 
association,  and  at  the  same  time  receive  a  share  of  the  n'et 
profits  earned,  numerous  members  might  withdraw  and  re- 
ceive their  share  of  usurious  interest  collected  under  these 
contracts,  ^"  and  thereaftei  this  defense  be  interposed  by 
other  members  and  thereb>  diminish  the  procee.ls  to  be  re- 
ceived by  the  remaining  members,  and  work  an  ineciuitable 
and  unjust  discrimination  between  the  withdrawing  members 
and  those  who  remain  in  the  association.  Our  answer  to  this 
position  is  that  the  members  of  the  association  are  presumed 
to  know  the  law,  and  thus  knowing  that  all  such  contracts  as 
the  one  entered  into  in  this  case,  executed  to  be  enforced 
against  real  estate  in  Idaho,  are  usurious,  and  that  if  they  so 
divide  their  unlawfully  gotten  profits  as  to  enable  one  member 
to  obtain  an  advantage  over  another,  they  eannot  lesort  to  a 
court  of  equity  to  give  them  relief.  When  deciarin-i  dividends 
out  of  such  usurious  receipts,  they  must  have  known  that 
every  such  contract  for  the  enforcement  of  which  they  might 
be  compelled  to  resort  to  the  courts  would  be  open  to  attack 
for  its  illegal  provisions.  To  allow  the  purposes  and  objects 
of  the  usury  statutes  to  be  thwarted  and  the  law  evadeil  by  a 
corporate!  plan  so  unitpie  wculd  b(*  an  acknowledgment  of  the 
inability  of  the  courts  to  look  through  a  veneer  of  words 
and  lind  the  real  object  and  purpose  songlit.  It  seems  to  me 
that  the  doctruie  of  esto|>pel  which  prevents  «  parly  to  a 
contract  coming  into  court  and  seeking  to  hr.ve  the  court 
I  lace  a   dillerent   construction   upon   his   contract    from   that 
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which  he  has  placed  upon  it  by  his  continuous  actions  and 
conduct,  and  thereby  prejudice  the  rights  of  the  other  con- 
tracting party,  should  not  be  applied  to  prevent  the  enforce- 
ment of  the  usury  statute.  The  state  has  an  interest  in  the 
enforcement  of  this  statute,  in  that  it  receives  the  benefits  of 
the  penalty,  and  the  statute  therefore  becomes  more  than  a 
law  protecting  the  necessitous  borrower. 

Respondent  has  aptly  expressed  this  view  of  section  1266 
of  the  Revised  Statutes  hs  follows:  "Section  1266  of  the 
Revised  Statutes  provides  that  the  court  shall  impose  the 
penalty  prescribed  for  usurj^  'if  it  is  ascertained  in  any  suit, 
brought  on  that  contract,'  that  a  rate  of  interest  greater  than 
that  authorized  by  the  statute  is  contracted  for,  'directly  or 
indirectly.'  Under  this  statute  usury  is  not  a  defense  which 
a  party  may,  or  may  not,  invoke  by  pleading  it.  The  duty 
of  enforcing  the  prohibition  is  imposed  -upon  the  court  re- 
gardless of  the  plea  by  the  ^"^  party;  and  the  statute  is  a 
solemn  declaration  of  the  public  policy  of  the  state.  A  party 
cannot,  therefore,  estop  hini<^elf  from  asserting  this  defense." 

This  position  is  substantially  sustained  by  Stevens  v.  Home 
Bldg.  etc.  Assn.,  5  Idaho,  741,  51  Pac.  779;  Fidelity  Bldg. 
Assn.  V.  Shea,  6  Idaho,  405,  55  Pac.  1022;  Vermont  Loan  etc. 
Co.  V.  HoflFman,  5  Idaho,  376,  95  Am.  St.  Rep.  86,  49  Pac. 
314,  37  L.  R.  A.  509.  On  estoppel,  see  Cade  v.  Lamed,  109 
Ga.  292,  34  S.  E.  566;  Buquo  v.  Bank  of  Erin  (Tenn.  Ch. 
App.),  52  S.  W.  775;  Miles  v.  Kelly  (Tex.  Civ.  A  pp.),  25 
S.  W.  724 ;  Red  v.  Johnson,  27  Wash.  56,  67  Pac.  381,  57  L. 
R.  A.  401. 

Appellant  urges  that  the  judgment  should  be  reversed,  for 
the  reason  that  the  court  erred  in  finding  that  the  principal 
sum  received  by  Piper  had  been  fully  paid.  According  to  the 
figures  presented  by  the  apjiellant's  brief,  there  is  a  balance 
of  $46.80  due  the  association,  and  according  to  respondent's 
figures-  there  would  be  a  b;ilance  of  $23.30  whi'  h  respondent 
practically  admits  would  still  be  due.  This  misunderstanding 
on  the  part  of  the  court  has  evidently  arisen  from  the  variance 
between  the  allegations  of  defendant's  answer  and  his  proofs. 
In  paragraph  7  of  the  defendant's  "further,  separate  and 
second  defense,"  it  is  alleged  "that  during  this  period  the 
payments  made  on  account  of  the  Piper  loan  have  been  the 
sum  of  $689,  and  no  more,  and  the  payments  on  said  stock, 
together  w-ith  the  dividends,  aggregating  the  sum  of  $590.50, 
and  no  more."     The  same  allegation  as  to  payment  of  $o89 
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interest  and  premium  is  found  in  paragraph  4  of  defendant's 
"further,  separate  and  third  defense." 

Mr.  Vials,  who  was  the  association's  manager  during  the 
period  covered  by  this  transaction,  testified  upon  the  trial  con- 
cerning the  amount  paid  as  follows:  "The  total  amount  of 
installments  paid  on  this  building  and  stock  loan  amounted  to 
$565.50.  The  total  amount  paid  in,  interest  and  premium  on 
the  loan,  $687.70,  making  the  total  amount  paid  in,  $1,253.20." 
The  confusion  evidently  arose  by  reason  of  the  defendant 
figuring  all  the  while  that  the  loan  was  $1,300,  and  the  first 
$58.50  deducted  for  six  installments  was  a  payment  on  the 
loan,  while  the  plaintiff  proceeded  on  the  theory  that  the 
loan  was  only  $1,240.50,  and  that  the  $58.50  was  never  re- 
ceived by  the  borrower.  ****  It  seems  that  this  confusion  is 
more  the  fault  of  appellant  than  of  respondent,  and  if  the 
apparent  discrepancy  had  been  seasonably  brought  to  the 
attention  of  the  trial  court  it  would  undoubtedly  have  been 
corrected. 

We  cannot  reverse  the  judgment  on  this  account  alone.  We 
shall,  however,  decline  to  award  respondent  anj'  costs,  and 
that  will  fully  compensate  the  appellant  for  all  it  would  have 
been  entitled  to  recover  upon  any  basis  of  figuring  which  has 
been  presented  to  us. 

Judgment  affirmed.     No  costs  awarded. 

Sullivan,  C.  J.,  and  Stockslager,  J.,  concur. 


What  TraJi^actions  are  Vsnri  us  is  the  subject  of  a  moTio<TTaphic 
note  to  Bauk  of  Newport  v.  Cook,  46  Am.  St.  Rep.  178-202.  A  con- 
tract is  usurious  when  it  is  the  purpose  of  the  lender  to  get  more 
than  the  lawful  rate  of  interest,  anc  there  is  any  contingency  by 
whicli  he  may  do  so:  Aiiller  v.  Life  Insurance  Co.,  118  N.  C.  612, 
54  Am.  St.  Kep.  741.  Compare  Truby  v.  Mosgrove,  118  Pa.  St.  89, 
4  Am.  St.  Rep.  575,  and  see  McDonnell  v.  De  Soto  etc  Bkig.  Assn., 
175  Mo.  250,  97  Am.  St.  Rep.  592.  On  the  question  of  estoppel  to 
urge  the  defense  of  usury,  see  Faison  v.  Graudy,  128  N.  C.  4;>8,  83 
Am.  St.  Rep.  G9;{;  McDonnell  v.  L>e  Soto  etc.  Bldg.  Aasn.,  J.75  Mo. 
250,  97  Am.  St.  Rep.  592. 
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COEY  V.  CLEGHORN. 

[lo  Idaho,  166,  7h  Pac.  72.]  • 

EXEMPTIONS — Person  on  ^cLan  Reservation. — The  credHors 
of  a  person  who  resides  on  an  Indian  reservation  cannot  seize  his 
exempt  property  on  the  theory  that  he  i"  not  a  resident  of  thf  state, 
(p.   202.) 

EXEMPTIONS — ^Waiver  by  Disclaimer  of  Ownership. — Where 
a  de  ^tor  disclaims  ownership  in  exempt  property  seized  in  attach- 
ment, and  the  attachment  is  dissolved,  he  may  nevertheless  claim 
his  exemptions  when  a  second  writ  is  levied  on  the  property,  (p. 
203.) 

Edwin  McBee,  for  the  appellant. 
Charles  L.  Heitman,  for  the  respondent. 

16''  STOCKSLAGER,  J.  This  case  was  before  this  court 
at  the  March  term,  1904,  at  Lewiston,  on  motion  to  dismiss 
the  appeal.  For  a  full  statement  of  the  facts,  see  10  Idaho, 
162,  77  Pac.  331.  The  case  is  now  here  for  review  on  appeal 
from  a  certain  order  refusing  to  release  certain  personal  prop- 
erty from  attachment.    The  order  appealed  from  is  as  follows : 

"This  cause  came  on  to  be  heard  in  open  court  on  the  fourth 
day  of  November,  A.  D.  li:'03,  on  the  motion  of  defendant  to 
have  certain  property  levied  upon  herein  released  as  exempt 
property  Edwin  McBee,  Esq.,  appeared  for  the  defendant 
and  in  support  of  said  motion,  and  Chas.  L.  Heitman  appeared 
for  the  plaintiff  and  in  opposition  thereto.  The  court,  being 
fully  advised  in  the  premises,  ordered  that  said  motion  be,  and 
same  hereby  is,  overruled  «rjd  denied.  To  which  rulinc^  the 
defendant,  by  his  counsel,  then  and  there  duly  excepted.  It 
was  further  ordered  that  the  stay  of  execution  herein  hereto- 
fore granted  be,  and  the  same  is  hereby,  vacated  and  set  aside 
as  to  the  wheat  and  oats  covered  by  the  writs  of  attachment 
and  writ  of  execution  herein,  and  that  the  same  be  sold  by 
the  sheriff  of  Kootenai  county  without  delay  as  perishable 
property. 

"It  is  further  ordered  that  the  stay  of  execution  as  to 
the  cattle,  horses  and  farm  implements  heretofore  levied  upon 
be  extended  for  the  term  of  fifteen  days  from  this  date. 

"It  is  further  ordered  that  the  defendant  herein  have  ten 
days  16®  from  this  date  in  which  to  prepare,  file  and  serve 
his  bill  of  exceptions  herein  as  to  the  refusal  of  the  court  to 
release  said  property  as  exempt  property." 
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The  motion  referred  to  in  the  above  order  follows: 
"To  Chas.  P.  Coey,  the  Above-named  Plaintifif,  and  to  Chas. 
L.  Heitman,  His  Attorney. 

"Yon  and  each  of  yon  will  please  take  nctice  that  the 
above-named  defendant  will  on  Tuesday,  October  27,  1903,  at 
Rathdrum,  Kootenai  county.  Idaho,  request  the  above-named 
court  at  the  hour  of  10  o'clock  A.  M.,  or  as  soon  thereafter  as 
counsel  can  be  heard,  for  an  order  releasino:  from  attachment 
certain  property  attached  in  the  above-entitled  action  which 
defendant  claims  as  exempt  under  the  provisions  of  the  stat- 
utes of  the  state  of  Idaho  gtverning  exemptions  from  attach- 
ment, said  property  beinj?  the  property  described  in  the  affi- 
davit annexed  hereto  and  made  a  part  of  this  motion.  This 
motion  will  be  made  and  bdsed  on  the  record  and  files  in  this 
action  and  upon  the  affidavit  hereto  attached.  The  affidavit 
referred  to  is  that  of  Georoe  F.  Cleg:horn,  the  dtfendant  in 
the  lower  court,  appellant  here.  It  describes  ceitain  horses, 
cattle,  ?rain,  consisting:  of  oats  and  wheat,  one  wajjon,  a 
McCormick  harvester,  harness,  etc.,  and  says  that  he  is  a  mar- 
ried man,  the  head  of  a  family  and  has  resided  in  Kootenai 
county,  this  state,  since  March,  1902;  that  his  occupation  is 
farminir;  that  on  the  twenty -first  day  of  October,  190.3,  a  writ 
of  attachment  was  issued  and  levied  upon  his  property.  That 
he  has  not  any  farming  implements  exceeding  in  value  the 
sum  of  $300,  including  those  attached  and  those  not  attached. 
No  other  horses  or  cows  other  than  those  attached,  etc.,  and 
claims  all  the  property  attached  under  and  by  virtue  of  the 
exemption  laws  of  the  state  of  Idaho." 

Ada  Cleghorn  testifies  that  she  is  the  wife  of  appellant,  and 
that  she  has  read  the  affidavit  of  defendant  and  that  the  same 
is  true  of  her  own  knowledge. 

Appellant's  counsel  say  in  their  brief  that  only  two  ques- 
tions are  presented  by  this  appeal:  1.  "Can  appellant  claim 
benefit  of  the  exemption  'aws  of  Idaho  wliile  residintr  upon 
the  Cocur  d'Alene  Indian  Reservation  within  the  limits  of 
said  county  i"  2.  "Should  a  claim  for  the  statutory  exemp- 
tion be  allowed  to  the  *""  defendant  under  the  levy  of  the 
second  writ  of  attachment  after  his  failure  to  make  such  a 
claim  as  against  the  levy  of  the  first  writ  of  attachment,  and 
after  his  di.sclaimer  at  the  time  of  the  first  levy  of  ownership 
in  the  property  attached?" 

Taking  up  these  questions  in  the  order  named  we  find  that 
counsel  for  appellant  kuji-sta  that  appellant  was  a  resident  of 
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Kootenai  county  and  had  been  for  two  years  residino:  on  the 
Indian  reservation  in  that  county,  and  that  such  residence  was 
a  legal  one.  There  is  no  dispute  as  to  the  fact  that  appellant 
is  a  married  man  and  the  bead  of  a  family. 

Counsel  for  respondent  does  not  contradict  the  fact  that 
appellant  was  living  upon  the  Indian  reservation,  but  denies 
that  he  had  or  could  acquire  a  legal  residence  in  Kootenai 
county  by  residing  upon  the  reservation.  It  seems  to  be  con- 
ceded that  prior  to  appella.'it's  removal  to  the  reservation  he 
was  a  resident  of  Spokane  county,  "Washington.  If  the  appel- 
lant had  a  legal  residence  on  the  Indian  reservation  he  is 
entitled  to  the  exemption  given  him  by  the  statute  of  this  state. 

In  the  case  of  Francis  v.  Green  &  Green,  7  Idaho,  367,  65 
Pac.  362,  decided  by  this  ccurt  in  1901,  all  the  parties  to  the 
suit  being  residents  of  the  Fort  Hall  Indian  Rest  rvation,  the 
question  involved  the  settlement  of  the  right  of  William  and 
Sarah  Francis  to  use  the  waters  of  a  certain  creek  in  the  reser- 
vation and  on  reservation  h^nd.  We  quote  from  the  opinion : 
"From  the  record  it  appears  that  the  defendants  entered  into 
a  contract  with  William  M.  and  Sarah  M.  Francis,  by  which 
they  agreed  to  pay  the  attorney's  fee  and  costs  in  a  certain 
case  to  be  commenced  in  the  district  court  between  said  Will- 
iam M.  and  Sarah  ]\I.  Francis  as  plaintiffs,  and  one  Good- 
enough  as  defendant,  which  action  was  for  the  purpose  of 
settling  the  rights  between  said  William  ]\I.  and  Sarah  M. 
Francis  to  the  use  of  the  waters  for  irrigation  and  domestic 
purposes  of  Little  Cottonwood  creek.  That  said  action  was 
commenced  and  tried  in  the  district  court  of  Bannock  county 
and  the  waters  of  said  stream  decreed  to  said  parties." 

Appellants  contend  that  the  property  in  controver.sy  in  this 
action  being  upon  an  Indian  reservation,  all  the  parties  are 
trespassers  and  the  courts  have  no  jurisdiction  to  determine 
their  respective  rights. 

^"^  While  it  does  not  appear  that  any  of  the  parties  have 
acquired  permission  from  the  Secretary  of  the  Interior,  or 
froai  any  other  source,  to  reside  upon  or  occupy  their  lands, 
it  does  appear  they  are  ill  there,  and  that  their  rights  to 
occupy  such  land  has  never  been  questioned  by  the  govern- 
ment authorities  or  the  Indians  themselves,  and  the  parties 
are  subject  to  the  same  rules  as  though  they  lived  upon  the 
public  domain. 

It  may  be,  and  doubtless  is,  true  that  appellant  was  a  tres- 
passer upon  the  Indian  reservation,  but  so  long  as  the  Indians 
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themselves  or  the  government  does  not  complain,  his  creditors 
cannot  seize  his  property  exempt  by  law  from  attachment  on 
the  theory  that  he  is  not  a  citizen  of  this  state  whilst  residing 
on  the  reservation.  He  is  not  then  in  violation  of  any  statute 
of  this  state.  He  could  noc  plead  his  residence  on  the  Indian 
reservation  in  bar  of  any  action  that  might  be  commenced 
n<?ainst  him,  either  civil  or  criminal,  in  the  courts  of  Kootenai 
county.  He  is  a  resident  oi  Kootenai  county  and  entitled  to 
his  exemption  provided  by  the  statute  of  this  state :  Utah  etc. 
Ry.  Co.  V.  Fisher,  116  U.  S.  28,  6  Sup.  Ct.  Rep.  246,  29 
L.  ed.  542;  Truscott  v.  Hurlburt  Land  Co.,  73  Fed.  62,  19 
C.  C.  A.  374. 

The  question  is,  Could  and  did  appellant  waive  this  ex- 
emption by  his  statements  to  the  officer  at  the  time  of  the  first 
levy  of  the  attachment?  He  stated  to  the  officers  that  none 
of  the  property  levied  upon  was  his.  His  counsel  explains  this 
statement  by  saying  that  defendant  has  made  these  transfers 
to  secure  indebtedness  owing  to  other  parties,  and  at  the  time 
of  the  first  levy  actually  thought  the  transfers  were  valid,  but 
after  investigation  and  the  advice  of  counsel  found  that  they 
had  not  been  delivered  and  there  was  no  continued  change  of 
posvsessiou,  and  that  said  transfers  were  therefore  of  no  effect 
as  against  attaching  creditcrs.  It  is  next  insisted  that  even 
though  he  did  make  such  statements  at  the  time  of  the  levy  of 
the  first  attachment,  and  it  would  have  been  a  bar  to  his  claim 
of  sach  properly  under  the  exemption  laws,  when  that  attach- 
ment was  dissolved  by  order  of  the  court  it  left  the  property 
and  the  parties  to  the  action  in  the  same  condition  as  though 
no  attachment  had  been  issued  and  served;  that  when  the 
second  *"*  attachment  was  levied  there  was  no  disclaimer  of 
ownership  of  the  property  attaehetl,  etc.  The  existence  of 
these  facts  does  not  seem  to  be  disputed  by  the  affidavits  or 
counsel  for  respondent.  Counsel  for  respondent  with  equal 
earnestness  and  zeal  insists  that  after  appellant  had  once  dis- 
claimed ownership  of  the  property  he  could  nor  afterward 
be  heard  to  claim  under  the  exemption  laws,  in  supi)ort  of 
this  contention,  he  cites  Sebright  v.  Moore,  33  Mich.  91.  The 
syllabus  says:  ''Estoppel,  attachment;  disclaimer,  advising 
proceedings.  One  who  disclaimed  ownership  and  adviseti 
an  attachment  of  chattels  as  the  property  of  anotlier 
and  consented  to  the  levy  is  estopped  from  afterward  setting 
up  a  claim  of  title  as  against  such  proceedings  "  He  also 
cites  Butt  V.  Green,  29  Ohio  St.  607.  The  syllabus  in  this  case 
follows:  "Where  an  officer  levied  upon  a  horse  belonging  to 
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an  exemption  debtor  who  thereupon  demanded  the  exemptions 
allowed  by  law,  and  they  then  mutually  agreed  upon  a  proper 
time  and  place  for  the  debtoi  to  select  and  the  officer  to  cause 
to  be  appraised  the  property  of  the  debtor  exempt  from  levy 
and  sale,  and  the  debtor  purposely  failed  to  be  present  and 
make  selections  at  the  time  and  place  agreed  upon.  Held, 
that  the  debtor  by  such  failure  waived  his  right  to  select  and 
hold  as  exempt  the  horse  so  levied  upon." 

These  two  authorities  60  not  sustain  the  contention  of 
learned  counsel  for  respoac'ent.  It  does  not  appear  that  ap- 
pellant ever  a  Ivised  the  levy  upon  this  prop-^rty,  consented  to 
such  levy,  or  agited  to  anything  with  the  officer  making  the 
levj .  He  told  the  officer  that  the  property  belonged  to  other 
parties.  It  cannot  be  said  that  this  misled  the  officer  or  the 
respondent  in  this  action,  as  the  second  attachment  was  levied 
upon  most  of  the  same  property.  We  have  examined  the  other 
authorities  cited  by  respondent  and  do  not  think  this  case 
comes  within  the  rule  laid  down  in  any  of  them  unless  it  be 
the  cases  from  Pennsylvania. 

Mr.  Freeman  in  his  excellent  work  on  Executions,  in  dis- 
cussing the  cases  from  that  state,  has  this  to  say:  "This  rule 
does  not  seem  to  have  its  Joundation  in  any  prevision  of  the 
statutes  of  that  state.  It  refults  from  the  belief  of  the  judges 
^''^  that  the  statutes  were  designed  for  the  benefit  of  honest 
debtors,  for  those  only  who  would  not  seek  to  avoid  the  opera- 
tion of  the  writs  directed  against  them.  If,  however,  we  con- 
clude that  the  dishonest  are  not  worthy  of  the  benefits  of  the 
exemption  laws,  it  still  sec^ms  that  we  should  not  as  judges 
enforce  our  peculiar  ideas  until  they  had  met  toe  expressed 
approval  of  the  legislature.  Judges  ought  not  to  pronounce 
sentence  where  the  law  has  provided  no  penalty.  Besides  it 
must  be  remembered  that  one  of  the  chief  objects  of  these 
laws  is  to  protect  and  provide  for  the  debtor's  family  and  that 
this  object  would  be  partially  subverted  by  making  the  benefit 
of  the  law  depend  upon  the  character  of  the  debtor."  It  is 
not  disputed  that  if  the  appellant  was  a  resident  of  the  state 
of  Idaho  he  was  entitled  to  the  exemption  now  claimed  were 
it  not  that  he  had  disclaimed  ownership  of  the  property  in 
dispute  at  the  time  of  the  first  levy. 

All  these  facts  being  considered,  and  viewing  the  contested 
questions  in  the  light  we  do,  this  judgment  must  be  reversed, 
with  costs  to  appellant. 

Sullivan,  C.  J.,  and  Ailshie,  J,,  concur. 
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The  Waiver  of  the  Benefit  of  the  Exemption  Statutes  by  a  di'^claimer 
of  ownership  of  the  property  levied  upon  is  di>^cussed  in  Strouse  t. 
Becker,  38  Pa.  St.  190.  8C  Am.  Dec.  474;  Emerson  v.  Smith,  51  Pa. 
St.  9(»,  88  Am.  Dec.  506.  A  debtor  who  induces  his  creditors  to  sue 
on  thcit  claim  and  garnish  his  personal  earnings  is  estopped  from 
thereafter  sotting  up  the  exemption  of  such  earuiugd:  Dowling  v. 
"Wood,   125   Iowa,  244,   100   Am.   St.   Rep,   301. 


FIRST  NATIONAL  BANK  OF  IIAILEY  v.  TxLENN. 

[10  Idaho,  224,  77  Pac.  623.] 

ACKNOWLEDGMENT — Impeachment  by  Notary. — A  notary 
who  has  taken  an  acknowledgment  to  a  mortgage  cannot  give  testi- 
mony upon  the  foreclosure  theriuf  impeaching  his  certificate,  (p. 
207.) 

ACKNOWLEDGMENT— Married  Woman.— Where  a  notary 
states  to  a  married  woman  that  an  instrument  bearing  her  signature 
is  a  mortgage,  and  explains  to  her  its  nature  and  contents  and  the 
properly  encumbered,  whtrtupon  she  repliis  that  it  is  all  right 
with  h(  r  if  it  is  with  hir  husband,  and  that  whatever  he  says  or 
docs  IS  all  right  with  her,  she  thereby  makes  a  sufficient  acknowl- 
edgment of  the  instrument,  and  the  notary  is  justified  in  attaching 
his  certificate,     (p.  208.) 

ACKNOWLEDGMENT— An  Officer  Taking  an  Ackno"?  ledg- 
ment  Is  not  Required  to  see  the  person  sign  the  instrument,  nor  to 
witness  it;  but  he  is  required  to  ascertain  whether  the  party  ac- 
knowledges the  instrument  as  his  obligation  and  as  having  been 
executed    by    him.     (p.    209.) 

ACKNOWLEDGMENT  —  Signature  by  Mar  •  —  Witness.— A 
notary's  certificate  of  acknowloilgment  to  a  mortgage  is  a  sufficient 
witncssii'g  to   the  signature   by   mark   to   the   instrument,     (p.   210.) 

USURY — Stirulation  for  Payment  of  Taxes. — A  mortgage 
which  draws  the  highest  legal  rate  of  interest  is  not  rendcnd 
usurious  by  a  stipulation  that  the  debtor  shall  pay  the  taxes  on 
the  debt  or  mortgage,  if  the  statutes  declare  such  a  stipulation 
void.     (p.   210.) 

MORTGAGE  FORECLOSURE— Presentment  of  Claim  to  Exec- 
utor.— A  statute  which  provides  that  no  holder  of  a  claim  against 
the  estate  of  a  decedent  shall  maintain  an  actiem  thereon,  unless 
it  is  first  presented  t^  the  executor  or  administrator,  except  that 
an  action  may  be  brought  by  the  holeier  of  a  mortgage  to  enforce 
it  agaii.st  the  eucuml;ereel  pre)pirly,  where  all  recourdc  to  any  other 
property  of  the  estate  is  waive il  in  the  complaint,  (le)es  not  bar 
the  forecleisure  of  a  mortgage,  altliougli  t  lu'  e-iaim  seciirt  d  thereby 
has  been  prtwenteei  to  the  aelministrator  for  ailowauoe.      (p.  212.) 

R.  F.  BuUer,  for  the  appellant. 

W.  C.  Howie,  for  the  re-.poiident. 

2-»  AILSIIIE,  J.  The  Pirst  National  Bank  of  TTailoy  com- 
menced this  action  on  the  twenty-fourth  day  of  Jidy,  1(S*J5,  for 
the  foreclosure  ot  a  real  estnle  mortprftfre  executed  by  Oliver  S. 
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Glenn  and  Emma  Glenn,  his  wife,  and  G.  P.  Glenn  and  Jennie 
Glenn,  husband  and  wife.  The  morte^aore  was  exev-'uted  on  the 
twenty-seventh  day  of  Jul}',  1887,  to  secure  the  ymyment  of 
three  promissory  notes  aorgreoratinn:  the  sum  of  eight  thousand 
seven  hundred  and  thirty-three  dollars,  and  beating  interest 
from  August  1,  IS'^S,  at  the  rate  of  one  and  one-half  per  cent 
per  month  in  favor  of  H.  E.  Miller.  Miller  so'H  and  trans- 
ferred the  notes  and  mortgage  to  appellant,  prior  to  the  com- 
mencement of  this  action.  At  the  time  of  the  execution  of  the 
notes  and  mortgage,  G.  P.  G^enn  and  wife  were  residing  upon 
that  portion  of  the  land  upon  which  the  foreclosure  was 
sought  in  this  action,  and  the  same  was  at  that  time  the  com- 
munity property  of  the  husband  and  wife.  In  1889,  G.  P. 
Glenn  died  intestate,  leaving  his  widow,  Jennie,  and  six  chil- 
dren surviving  him.  Payments  had  been  made  on  the  mortgage 
indebtedness  from  time  to  time,  and  after  the  death  of  G.  P. 
Glenn,  the  mortgagee.  Miller  duly  and  regularly  presented  his 
claim  for  the  amount  due  m  principal,  interest  and  taxes  to 
the  administrator  of  the  estate,  and  the  same  was  thereupon 
allowed  by  the  administrator  and  also  by  the  probate  court  of 
Elmore  connty.  After  the  allowance  of  the  claim  the  adminis- 
trator paid  something  over  two  thousand  dollars  thereon. 
Under  the  statute  as  it  exisred  at  the  time  of  the  execution  of 
this  mortgage  it  was  lawful  to  charge  and  collect  interest  at 
the  rate  of  one  and  one-half  per  cent  per  month  It  was  also 
the  law  at  that  time  that  all  mortgages  were  taxable;  and 
under  section  1425  of  the  Pevised  Statutes  ^•^*'  then  in  force 
it  was  provided  that:  "Every  contract  by  which  a  debtor 
agrees  to  pay  any  tax  or  assessment  on  money  lo.^ned.  or  any 
mortgage,  deed  of  trust,  or  (ther  lien,  shall  as  to  such  tax  or 
assessment,  be  null  and  void  "  By  the  terms  of  the  notes  and 
mortgage  given  in  this  case  the  delators  contractC'^'  to  pay  the 
highest  legal  rate  of  interest  per.iiissible  under  the  laws  of  the 
then  territory;  and,  in  addition  thereto,  it  was  provided  that 
the  debtors  should  pay  all  {axes  that  might  be  ass-^ssed  against 
the  mortgaged  property  and  also  all  taxes  that  >ni,uht  be  as- 
sessed against  the  mortgage  itself,  or  the  debt  secured  thereby. 
Personal  service  was  made  npon  all  the  defendants,  and  also 
upon  the  guardian  for  the  six  minor  children  of  the  deceased, 
G.  P.  Glenn.  The  action  was  dismissed  as  to  Oliver  S.  Glenn 
and  Emma  Glenn,  owing  to  their  having  no  interest  in  the 
land,  and  the  default  of  Jennie  Glenn  was  duly  and  retiu- 
larly  entered.     The  minors,  however,   all   appeared   through 
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their  guardian  and  answered,  and  contested  the  action  at 
every  step  of  the  proceedings  and  are  the  respondents  in  this 
action.  The  answer  denies  the  execution  of  the  mortgage  by 
the  defendant  Jennie  Glenn.  It  also  alleges  that  she  never 
acknowledged  that  instrument  in  any  manner  or  form.  It 
also  sets  up  the  defense  of  usury  and  charges  that  the  contract 
was  a  usurious  contract,  [t  was  further  alleged  as  a  separate 
defense  that  the  claim  had  ceen  presented  to  the  alministrator 
of  the  estate  of  G.  P.  Glenn,  deceased,  and  that  part  payments 
had  been  made  thereon,  and  that  the  mortgagee  was  thereby 
barred  from  maintaining  his  action  upon  the  contract  and  to 
foreclose  the  mortgage. 

The  case  was  tried  before  the  judge  of  the  fourth  judicial 
district  sitting  in  Elmore  county;  but  before  it  was  finally 
submitted  upon  that  trial,  the  judge.  Justice  Stockslager,  now 
of  this  court,  who  heard  the  testimony,  was  succeeded  by 
Judge  Perky,  and  the  case  was  therefore  retried  and  judgment 
was  entered  November  14,  1902.  Soon  thereafter  one  of  the 
plaintiff's  attorneys  died  and  the  case  had  slow  progress  in 
getting  into  this  court.  The  trial  judge  found  that  the  mort- 
gage was  never  executed  by  the  defendant  Jennie  Glenn,  and 
that  the  execution  thereof  v.as  never  acknowledged  by  Jennie 
Glenn.  He  also  found  that  the  contract  was  usurious  and  that 
the  principal  of  the  loan  had  been  fully  paid  and  judgment 
was  thereupon  entered  ^**^  dismissing  the  action  and  for  costs 
against  the  plaintiff.  Sinc»3  the  court  found  that  the  mortgage 
was  never  executed  nor  acknowledged  by  the  defendant,  Jen- 
nie Glenn,  we  will  consider  both  of  these  questions  together. 
The  mortgage  Avhich  was  introduced  in  evidence  appeared  to 
have  been  executed  in  due  form  and  by  all  the  parties,  except 
by  the  defendant  Jennie  Glenn.    Her  name  was  affixed  to  the 

her 

mortgage    as    follows:  "Jennie    X    Glenn,"    but    this    sig- 

mark 

nature  by  mark  was  not  witnessed  by  any  person  writ- 
ing his  name  as  a  witness  thereto.  Her  acknowledgment, 
however,  as  shown  by  the  certificate  of  the  notary  who 
took  the  same,  seems  to  have  been  duly  and  regularly 
made  and  taken.  At  the  trial  she  appeared  and  testi- 
fied as  a  witness  on  behalf  of  the  minor  children  who  wero 
defending,  and  testified  that  she  never  signed  her  name  to 
the  mortgage  and  that  she  never  made  her  mark,  and  that  she 
never  saw  the  mortgafre.  8he  also  denied  acknowledgin<;  the 
same,  but  did  admit  that  the  notary  came  to  see  her  about  th»^ 
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matter,  and  claims  that  she  did  not  understai'd  anything 
about  it.  It  should  be  observed  that  she  is  an  Indian  woman, 
and  while  she  speaks  the  English  language  fairly  well  and 
appears  to  understand  it  reasonably  well,  as  disclosed  by  her 
answers  given  on  the  witne«s-stand,  still,  like  most  of  her  peo- 
ple, she  did  not  fully  grasp  all  that  was  said  to  her,  and  es- 
pecially business  methods  and  ordinary  legal  proceedings. 
Other  witnesses  who  were  about  the  house  at  the  time  the  no- 
tary came  to  take  this  acknowledgment  testify  to  his  being 
there  and  having  the  mortgage  with  him,  and  going  over  and 
sitting  down  by  the  table  or  desk  where  she  was  seated  and 
explaining  to  her  the  contents  and  nature  of  the  mortgage, 
and  that  she  replied  in  substance  that  whatever  her  husband 
would  do  she  would  do,  saying:  "But  Gus  Glenn,  he  good 
man,  and  what  Gus  say  and  do  I  say  and  do  all  right  "  The 
defendants  at  the  trial  called  the  notary  who  took  the  acknowl- 
edgment and  examined  him  with  a  view  to  contradicting  his 
certificate  and  showing  that  no  real  acknowledgment  had  ever 
been  taken  from  this  woman.  The  plaintiffs  objected  to  the 
notary  testifying  to  any  fbct  that  would  in  any  manner  tend 
to  impeach  his  certificate,  but  the  court  overruled  the  objection 
^^^  and  permitted  the  testimony.  We  think  the  objection  by 
the  plaintiff  was  well  taken.  No  notary  should  be  allowed  to 
come  into  court  upon  the  foreclosure  of  a  mortgage  and  give 
testimony  impeaching  his  certificate  to  the  mortgage  which  is 
being  foreclosed.  In  the  first  place,  the  certificate  is  made  at 
the  time  of  the  acknowledgment  and  is  the  solemi-.  declaration 
of  the  officer  in  his  official  capacity,  under  his  hand  and  seal, 
as  to  the  truth  and  accuracy  of  the  statements  it  contains,  and 
it  is  much  more  likely  to  be  true  and  correct  than  the  memory 
of  the  person  in  years  afterward.  This  case  is  a  practical  illus- 
tration of  the  danger  of  ftllowing  an  official  to  come  in  and 
contradict  his  own  certific:ite  at  a  period  in  this  case  of  more 
than  fourteen  years  after  it  was  made.  After  persons  have  re- 
lied upon  the  faith  and  correctness  of  his  official  statement  and 
invested  their  money  and  rights  have  grown  up  thereunder, 
the  person  who  acted  as  such  official  and  made  such  certificate 
should  not  be  heard  in  a  court  of  justice  disputing  its  correct- 
ness: Shapleigh  v.  Hull,  21  Colo.  419,  41  Pac.  1108;  North- 
western etc.  Bank  v.  Rauch,  5  Idaho,  752,  51  Pac.  764 ;  llock- 
man  v.  McClanahan,  87  Va.  39,  12  S.  E.  230;  Hawkins  v. 
Forsyth,  11  Leigh,  301 ;  Central  Bank  of  Frederick  v.  Cope- 
land,  18  Md.  305,  81  Am.  Dec.  597;  Johnson  v.  Wallace,  53 
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Miss.  331,  24  Am.  Rep.  6'Ji).  In  this  case,  however,  the  evi- 
dence of  the  notary  was  as  much  in  support  of  the  certificate 
as  in  contradiction  thereof.  ITe  testified  to  explaining:  to  the 
witness  the  contents  of  tho  instrument  and  its  ourpose  and 
effect,  and  that,  while  she  did  not  appear  to  understand  it 
very  well,  she  told  him  it  was  all  ricrht  with  her  if  it  was  with 
her  husband,  and  that  whatever  he  did  or  said  was  all  right 
with  her.  He  also  testifies  that  after  going  over  the  matter, 
making  as  full  explanation  as  he  could,  and  conversing  with 
her  about  it,  he  considered  she  had  made  a  sufficient  acknowl- 
edgment of  the  execution  ot'  the  instrument  and  that  she  was 
satisfied  therewith,  and  that  he  felt  justified  in  attaching  the 
certificate  of  acknowledgment  thereto.  We  think  his  conclu- 
sion was  correct,  and  that  he  was  justified  in  sc  certifying: 
Banning  v.  Banning,  80  Cal.  273,  13  Am.  St.  Rep.  156,  22 
Pac.  210;  De  Arnaz  v.  Escandon,  59  Cal.  489.  The  record 
here  shows  that  the  wife  reposed  perfect  confidence  in  her  hus- 
band and  was  entirely  satisfied  with  whatever  ^'^^  he  said  and 
did  in  business  matters.  We  think  an  acknowledgment  to  this 
effect  is  a  compliance  wMth  the  statute:  Northwestern  etc. 
Bank  v.  Ranch,  supra;  Gn.y  v.  Law,  6  Idaho,  559,  96  Am. 
St.  Rep.  280,  57  Pac.  435  More  especially  should  this  be 
true  whore,  as  in  this  case,  i  is  admitted  that  the  husband  and 
the  ftnnily  of  which  he  was  the  head  received  the  full  consid- 
eration for  which  the  mortgage  was  executed,  and  there  is  no 
pretense  or  contention  that  any  fraud  or  decep+iun  was  i>rac- 
ticed  upon  either  the  wife  or  husband.  It  further  appears  in 
this  case  that  the  money  for  which  this  mortgage  was  executed 
was  rci^^^eived  and  used  by  Glenn  and  his  wife  in  redeeming 
this  identical  tract  of  land  from  a  sheriff's  sale  op  foreclosure 
of  a  previous  mortgage,  and  that  the  time  for  rodomption  was 
just  about  expiring.  The  n'oney,  therefore,  sontrbt  to  be  re- 
covered in  this  action  is,  |)ractically  speaking,  the  purchase 
price  for  the  tract  of  land.  This  brings  us  to  the  ijuestion  of 
the  signature  to  the  mortgaj-'e  by  the  defendant,  J'uinie  (Henii. 
Section  16  of  the  Revised  Statutes  which  is  devoted  to  doli- 
nitions  of  various  words  and  phrases  used  in  the  statutes 
defines  a  signature  as  follows:  "Signature  or  subscription 
includes  niarlc,  when  the  person  cannot  write,  his  name  being 
written  near  it,  and  witnessed  by  a  ])erson  who  writiis  his  own 
name  as  a  witness."  It  is  argued  by  respondenv  that  under 
this  statute  Jennie  Glenn's  "signature"  does  not  appear  to  the 
mortgage,  since  it  is  shown  on  its  face  to  have  been  made  by 
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mark  and  there  is  no  witness  thereto.  We  think  this  conten- 
tion would  be  correct  if  the  signature  were  found  in  this  con- 
dition to  an  unacknowledged  instrument,  or  one  that  is  not  re- 
quired by  law  to  be  acknov\l edged.  But  by  the  provisions  of 
section  2921  of  the  Revised  Statutes,  it  is  provided  that  the 
community  property  occupied  as  a  residence  canuot  be  en- 
cumbered "unless  both  husband  and  wife  join  in  the  execution 
of  the  instrument  by  which  it  is  so  ...  .  encumbered,  and  it 
be  acknowledged  by  the  wift,  as  provided  in  chapter  3  of  this 
title."  Section  2960  as  found  in  chapter  3  referred  to  in 
section  2921,  supra,  provides  the  form  of  acknowledgment  to 
be  made  by  a  married  woman  to  an  instrument  a.^ecting  title 
to  real  property  in  which  she  has  any  interest.  An  examina- 
tion of  the  acknowledgment  will  disclose  that  an  officer  is 
required  to  certify  that  "the  person  whose  ^^*  name  is  sub- 
scribed to  the  within  instrument,  described  as  a  married 
woman,"  personally  appeared  before  him,  and  that,  "upon 
examination  without  the  hearing  of  her  husband.  I  made  her 
acquainted  with  the  contents  of  the  instrument,  and  thereupon 
she  acknowledged  to  me  that  she  executed  the  same  and  that 
she  does  not  wish  to  retract  such  execution."  It  is  clear  that 
an  officer  would  not  be  jusiified  in  taking  and  certifying  an 
acknowledgment  of  any  person  to  an  instrument  whose  name 
is  not  affixed  to  the  instrument  and  does  not  appear  thereon ; 
and  it  is  equally  clear  in  order  to  make  a  good  acknowledg- 
ment the  person  executing  the  instrument  must  adopt  the 
name  appearing  thereon  and  the  execution  thereof  as  his  or 
her  own.  The  officer  taking  the  acknowledgment  is  not  re- 
quired to  see  the  person  sign  the  instrument,  nor  is  he  required 
to  witness  the  instrument;  but  he  is  required  to  ascertain 
whether  or  not  the  party  acknowledges  the  instrument  as  his  or 
her  obligation  or  contract  and  as  having  been  executed  by  him 
or  her.  All  these  things  appear  from  the  certificate  in  this  case 
to  have  been  done  regularly.  The  name  of  Jennie  Glenn  ap- 
peared subscribed  to  the  instrument ;  whether  by  her,  her  hus- 
band, or  some  other  person,  she  approved  of  it,  adopted  it  and 
acknowledged  it  as  her  own :  See  Bartlett  v.  Drake,  100  Mass. 
174,  97  Am.  Dec.  92,  1  Am.  Rep.  101 ;  Clough  v.  Clough,  73 
Me.  487,  40  Am.  Rep.  386 ;  Harris  v.  Harris,  59  CrJ.  620 ;  Kerr 
V.  Russell,  69  111.  666,  18  Am.  Rep.  634.  To  "execute"  an 
instrument,  it  is  true,  includes  signing  it;  but  the  admission 
by  a  party,  whose  name  is  appended  to  an  instrument  that  he 
executed  it  is  as  binding  apon  the  party  contracting  as  if  the 
Am.  St.  Eep.,  Vol.  109.— 14 
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person  to  whom  the  admission  is  made  had  seen  him  affix  his 
name  thereto.  Such  admission  becomes  le^ral  evidence  of  the 
fact.  We  therefore  conclude  that  the  notary's  certificate, 
that  the  party  whose  name  is  affixed  acknowledg^ed  the  execu- 
tion of  the  instrument,  is  »s  g:ood  a  witness  to  the  sij^nature 
by  mark  as  if  he  had  writt(^n  his  name  at  the  foot  of  the  docu- 
ment "as  a  witness  to  her  sig-nature  by  mark."  In  a  case  like 
this  where  there  is  no  charge  of  deception  or  fraud,  and  where 
it  is  not  denied  that  the  contracting  parties  received  and 
enjoyed  all  the  fruits  of  iheir  contract  and  the  full  consid- 
eration therefor,  it  would  bi  an  injustice  to  allow  a  recovery  to 
be  defeated  in  a  court  of  equity  by  rea.son  of  such  ^^^  a  slight 
deviation  from  the  forms  usually  recognized  and  followed. 

We  next  come  to  appellant's  contention  that  the  court  erred 
in  finding  that  the  contract  was  usurious.  This  find'ng  was 
predicated  upon  the  clause  found  in  the  mortgage  providing 
that  the  debtors  should  pay  taxes  on  the  niortgage  and  the 
debt  secured  thereby.  The  defendants  maintained  that,  since 
the  mortgage  was  drawn  for  the  highest  legal  rate  of  interest 
permi.ssible,  a  stipulation  for  the  payment  of  taxes  on  the 
mortgage  in  any  sum  whatever  had  the  legal  effect  of  raising 
the  rate  above  that  allowed  by  law,  and  therefore  brought  the 
contract  within  the  provisions  of  section  1266  of  the  Revised 
Statutes,  and  made  it  usurious.  In  support  of  this  proposition 
respondent  has  cited  Mortimer  v.  Prichard,  1  Bail.  Eq.  (S.  C.) 
505,  and  Meem  v.  Dulaney,  88  Va.  674,  14  S.  E.  363.  In  Mor- 
timer V.  Prichard,  the  South  Carolina  court  held  that  where 
a  contract  provided  for  the  highest  rate  of  interest  and  also 
provided  for  the  debtor  paying  the  state  and  citv  taxes,  upon 
its  face  it  would  appear  u.«urious,  but  that  where,  as  in  that 
ease,  it  appeared  that  the  parties  acted  in  good  faith  and  had 
taken  the  advice  of  counsel  as  to  the  legality  of  such  a  con- 
tract, there  was  no  corrupt  intent,  and  the  court  held  the 
contract  legal.  In  ^leem  v  Dulaney,  the  Virginia  court  of 
appeals  held  a  contract  very  similar  to  the  one  at  bai  usurious. 

In  Banks  v.  McClelland'  24  Md.  62,  87  Am.  Dec.  594,  the 
supreme  court  of  Maryland  in  the  syllabus  to  that  case  say: 
"An  agreement  by  the  nioitgagor  to  pay  the  taxes  on  the 
mortgage  debt  is  not  usui'ous, "  and  the  (|uestion  of  usury 
in  such  a  ea.se  is  there  held  to  depend  upon  the  particular 
circumstanc&s  of  the  case.  We  find  that  in  none  of  the  cases 
cited  by  resj>oiulent  on  this  question  has  there  been  a  statute 
similar  to  oui-s  declaring  such  stipulations  void. 
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Since  section  1425,  as  it  stood  when  this  contract  was  en- 
tered into,  provided  that  every  contract  whereby  the  debtor 
agreed  to  pay  the  taxes  on  the  money  loaned  or  the  mortgage 
was  null  and  void,  the  stiL-ulation,  therefore,  found  in  this 
mortgage  was  never  such  as  could  be  enforced.  If  "null  and 
void,"  it  could  never  have  had  any  life  or  vitality  in  it.  If 
void  from  the  beginning,  it  is  difficult  to  see  how  it  ever  ob- 
tained the  energy  ^^^  or  ability  to  taint  an  otherwise  legal 
contract  with  usury.  This  statute  carried  within  itself  its  own 
penalty  for  its  violation,  namely,  that  the  contract  should  ' '  be 
null  and  void."  To  allow  a  stipulation  which  the  statute  says 
should  be  void  from  the  beginning,  to  have  the  effect  of  cor- 
rupting the  whole  contract  in  which  it  is  found  ai-d  subject  it 
to  the  penalties  for  usury,  would  be  attaching  a  double  penalty 
to  a  statute  M^hich  carries  its  own  penalty  with  it.  It  is  also 
worthy  of  observation  that  the  usury  statute  of  this  state  does 
not  declare  the  usurious  contract  void,  but  rather  imposes  a 
penalty  upon  both  the  debtor  and  creditor.  If  the  contract 
under  consideration  were  usurious,  it  would  havt  been  the 
duty  of  the  trial  court,  not  only  to  declare  the  penalty  against 
the  lender,  but  also  the  borrower;  and  we  are  not  prepared 
to  say  that  the  borrower,  by  inserting  a  stipulation  in  his 
mortgage  which  the  statute  says  is  void,  thereby  subjects  him- 
self to  the  penalty  of  a  usury  statute.  On  the  other  hand,  the 
mortgagee  in  this  case  testifies  that  he  never  knew  such  a 
stipulation  was  in  the  mortgage  until  long  after  its  execution, 
and  that  he  never  at  any  time  collected  such  a  tax  from  the 
mortgagors,  nor  did  he  ever  charge  them  therewith. 

In  Re  Press  Fuller,  1  Saw.  243,  Fed.  Cas.  No  5148,  a  judg- 
ment had  been  entered  by  confession  and  provided  for  a 
greater  rate  of  interest  than  allowed  by  law.  It  was  eon- 
tended  that  this  made  the  judgment  usurious  and  subjected 
it  to  the  penalties  of  the  usurj'  statute.  Judge  Deady  disposes 
of  the  usury  phase  of  the  question  as  follows :  ' '  There  can 
be  no  doubt  but  this  provision  shows  that  it  was  intended  that 
this  judgment  should  draw  more  than  the  legal  rate  of  inter- 
est. But  I  do  not  think  a  judgment  or  decree  can  become 
usurious  by  any  such  means.  The  code  provides  the  rate  of 
interest  a  judgment  shall  bear,  and  the  parties  cannot  change 
it  by  stipulations  or  terms  inserted  therein.  Such  stipulations 
are  simply  void — as,  for  instance,  that  the  interest  accruing  on 
a  judgment  shall  be  paid  annually,  and,  if  not,  shall  bear 
interest  as  principal." 
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"We  now  come  to  the  last  contention  made  by  appellant  in 
this  case.  It  is  embodied  in  the  following  concla.sion  of  law 
made  by  the  trial  court:  "Plaintiff's  predecessor,  having 
presented  his  claim  against  the  estate  of  G.  P.  Gl**iin,  deceased, 
^""^  and  having  received  payment  thereon,  cannot  now  main- 
tain this  action."  Responri-'nt  claims  that  this  conclusion  of 
law  is  justified  by  section  51-70  of  the  Revised  Statutes  of  1887. 
The  provisions  of  that  sectjon  are  as  follows:  "No  holder  of 
any  claim  against  an  estate  s-jhall  maintain  any  action  thereon 
unless  the  claim  is  first  pr»^sented  to  the  executor  or  adminis- 
trator, except  in  the  following  case :  An  action  may  be  brought 
by  any  holder  of  a  mortgage  or  lien  to  enforce  the  same 
against  the  property  of  thj  estate  subject  thereto,  where  all 
recourse  against  any  other  j  roperty  of  the  estate  is  expressly 
waived  in  the  complaint.''  Respondent  argues  that  if  the 
plaintiff  could  not,  in  the  first  instance,  maintain  his  action  to 
foreclose  his  mortgage  without  expressly  waiving  "all  recourse 
against  any  other  property  of  the  estate,"  then  he  cannot  be 
allowed  to  present  his  claim  against  the  estate,  and,  after 
obtaining  all  he  can  from  the  estate,  be  permitted  to  foreclose 
his  mortgage,  and  then  waive  recourse  against  any  other 
property  of  the  estate.  We  have  been  cited  to  no  authority 
sustaining  this  construction  of  the  foregoing  statute,  and  we 
have  been  unable  to  find  any  to  that  effect.  In  California  they 
seem  to  have  changed  their  statute  on  this  subject  from  time 
to  time,  but  at  no  time  do  ihey  appear  to  have  had  a  statute 
in  the  exact  language  of  our  provision.  Still  the  courts  of  that 
state  have  frecjuently  considered  the  right  of  a  mortgagee  to 
foreclose  both  with  and  wi+hout  having  presented  his  claim  to 
the  administrator,  and  have  inferentially  touched  upon  this 
question  in  the  following  cases:  Fallon  v.  Butler,  21  Cal. 
24,  81  Am.  Dec.  140;  Willis  v.  Farley,  24  Cal.  5uO;  Moran  v. 
Gardenieyer,  82  Cal.  9G,  23  Pac.  6;  McGahey  v.  Forrest,  109 
Cal.  03,  41  Pac.  817;  Ilibernia  Savings  etc.  Assn.  v  Thornton, 
lOiJ  Cal.  427,  50  Am.  St.  Ju'p.  52,  42  Pac.  447;  Bull  v.  Coc, 
77  Cal.  50,  11  Am.  St.  Rep.  235,  18  Pac.  808.  We  do  not 
understand  the  statute  to  bo  a  bar  to  the  foreclosure  of  a  niorl- 
ga.^e  simply  because  the  xnoilgagee  presented  his  claim  in  due 
form  to  the  administrator,  but  when  he  seeks  to  njaintain  his 
action  to  foreclose  the  ni()i:;^age,  then  under  the  terms  of  the 
statute  he  must  waive  all  i'<ourse  against  other  property.  It 
appeal's  to  he  coiirrdcd  liy  *lie  argument  of  respondent,  and 
;■!    aiiv    i-ale   cxisls   as    a    l"a(  t     that    sc-tion    547')    does   Tiot    in 
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express  terms  forbid  the  mortgagee  ^^^  foreclosing  the  mort- 
gage where  he  has  previously  presented  his  claim  to  the  ad- 
ministrator. If  that  section  means  what  respondents  contend 
it  does,  it  is  only  by  implication  ana  not  by  express  terms. 
We  cannot,  however,  by  mere  implication  give  to  a  statute  like 
this  a  meaning  or  interpretation  which  will  preclude  or  tend  to 
preclude  the  creditor  pursuing  his  remedy  in  a  court  of  equity 
for  the  foreclosure  of  his  mortgage:  Idaho  Const.,  art.  5,  sec. 
20;  Fallon  v.  Butler,  21  Cal.  24,  81  Am.  Dec.  140;  Pechand 
V.  Rinquet,  21  Cal.  76 ;  Willis  v.  Farley,  24  Cal.  500 ;  Corbett 
v.  Rice,  2  Nev.  331 ;  Verdier  v.  Bigne,  16  Or.  208,  19  Pac.  64. 

The  respondent  makes  the  point  that  the  plaint  if  after  hav- 
ing received  a  large  sum  of  money  from  the  estate  on  the  al- 
lowance of  his  claim  gains  an  advantage  if  he  can  afterward  be 
allowed  to  foreclose  his  mortgage.  This  is  a  matter  with  which 
the  administrator  and  probate  judge  have  ample  authority  to 
deal.  If  the  estate  is  solvent  over  and  above  the  family  allow- 
ances, and  such  homestead  as  may  be  set  off  bv  the  probate 
-judge,  in  that  case  it  can  make  no  difference  to  the  estate  or 
any  creditor  thereof  for  the  reason  that  the  claim  should  be 
fully  paid,  and  there  would  be  no  occasion  for  a  foreclosure. 
If,  on  the  other  hand,  the  estate  is  insolvent,  the  arlministrator 
should  not  pay  and  the  probate  court  should  not  allow  paid 
any  secured  claim  except  as  the  money  therefor  is  made  out 
of  the  encumbered  property.  The  order  of  payments  and 
preferences  to  be  made  out  of  an  estate  is  directed  by  sections 
5606  and  5607  of  the  Revised  Statutes.  Provision  is  also  made 
for  the  sale  of  the  encumbered  property  by  the  probate  court 
where  the  mortgagee  or  lienholder  has  presented  his  claim  un- 
der sections  5536  and  5537  of  the  Revised  Statutes.  Under 
these  statutory  provisions  governing  the  adminis^^ration  of  the 
estates  of  deceased  persons,  a  mortgagee  can  acquire  no  advan- 
tage or  preference  by  being  allowed  to  present  bis  claim  and 
thereafter  foreclose  his  mortgage.  Of  course  he  cannot  fore- 
close his  mortgage  after  having  presented  his  claim,  if  the 
encumbered  property  is  sold  by  order  of  the  probate  court  and 
the  proceeds  thereof  are  applied  to  the  payment  of;  the  mort- 
gage debt.  In  such  a  case  he  would  have  exhausted  his  secur- 
ity and  could  not  pursue  it  any  further. 

We  therefore  conclude  that  the  plaintiff  was  entitled  to  a 
-^^  decree  foreclosing  its  mortgage,  and  the  judirnient  of  the 
lower  court  will  be  reversed.  The  cause  is  reman  led  with  di- 
rections to  the  trial  court  to  compute  the  anion (?t  due  to  the 
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plaintiff  on  its  mortgage,  and  to  make  findings  of  fact  and  con- 
clusions of  law  in  accordance  with  the  facts  proven  upon  the 
former  trial  and  in  harmony  with  the  legal  conclusions  herein 
announced,  and  to  enter  judgment  and  decree  la  uccordance 
therewith. 

Costs  awarded  to  appellant. 

Sullivan,  C.  J.,  concurs. 

Stocks] ager,  J.,  having  heard  the  case  at  the  first  trial,  took 
no  part  in  the  foregoing  decision. 


The  Sufficiency  of  Acknowledgments  to  conveyances  is  discussed  in 
the  recent  extended  note  to  Trerise  v.  Bottego,  107  Am.  St.  Rop. 
376-414.  The  duties  of  notaries  in  taking  acknowledgments  is  dis- 
cussed in  the  monographic  note  to  Joost  v.  Craig,  82  Am.  St.  Rep. 
382.  And  the  conclusiveness  of  certificates  of  acknowledgments  is 
discussed  in  the  monographic  note  to  American  Freehold  etc.  Assn. 
V.  Thornton,  54  Am.  St.  Rep,  150-159.  See,  too,  the  recent  case  of 
Gray  v.  Law,  6  Idaho,  559,  96  Am.  St.  Rep.  280. 


GRICE  V.  WOODWORTH. 

[10  laaho,  459,  80  Pac.  912.] 

HOMESTEAD — Conveyance — Statutory  Eegnlatlon. — Sections 
3040  and  3041  of  the  Revised  Statutes  of  Idaho,  pri'scril)ing  the 
manner  of  conveying  homesteads  by  married  persons,  are  in  the 
nature  of  rules  of  evidence,  and  conveyances  thereundiT  are  sub- 
ject to  the  same  legal  principles  as  are  conveyances  falling  undt  r 
the  statute  of  frauds  and  the  rules  of  equitable  estoppel  aiul  waivt  r. 
(p.    217.) 

HOMESTEAD — Conveyance — Statutory  Regulation. — Statut<  s 
prescriV)ing  the  manner  of  conveying  homesteads  by  married  per- 
sons are  intendei'  to  protect  their  riglits,  csiiecially  those  of  the 
wife,  and  not  to  relieve  them  against  fraudulent  transactions,  (p. 
219.) 

HOMESTEAD — Conveyance — Estoppel  Against  Wife. — Whi  re 
a  husbaini  ami  wil'c  orally  agree  to  sell  their  luuneslead,  and  i  ;!,■ 
vendee  j)ays  the  ])urchase  ])rice,  enters  into  j^ossession,  and  niak«  s 
im])roveiMents,  with  the  knowledj^M!  and  consent  of  the  wif(,',  she 
cannot  t>ueeessfullv  defend  iiis  .suit  for  siiicilic  pt  rforniance.  (p. 
219.) 

R.  V.  Cozier  and  Stewart  !^.  Denninir,  for  the  appellant. 

Forney  ifc  ^loore.  for  tlii'  respondents. 

40.T  srLUVAN,  C.  J.     This  is  an  action  to  compel  specific 
performance  of  a  contract  for  the  conveyance  of  real  estate 
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situated  in  JMoseow,  Latah  county.  It  appears  from  the  record 
that  the  respondents  are  husband  and  wife,  auv!  that  on  the 
seventh  day  of  January,  1895,  the  husband  purchased  the  east 
one-half  of  lots  4,  5  and  6,  in  block  2,  Fry's  ad^iltion  to  the 
town  of  Moscow,  Latah  county,  and  the  consideration  paid 
therefor  was  money  acquired  by  the  respondent.  Jay  Wood- 
worth,  subsequent  to  the  marriage  of  the  respondents;  that  on 
the  twentieth  day  of  March,  1895,  while  responaents  were  re- 
siding on  said  premises  and  occupying  the  same  as  a  homestead 
the  respondent,  Lillie  I.,  filed  her  declaration  rf  homestead 
upon  said  premises ;  that  sometime  prior  to  the  thirtieth  day 
of  August,  1901,  the  respondents  had  removed  from  Moscow, 
in  the  county  of  Latah,  to  Wallace,  in  the  county  of  Shoshone, 
and  that  respondent  Woodworth  had  listed  said  property  for 
sale  with  real  estate  agents  residing  and  doing  business  in  said 
town  of  Moscow,  at  the  price  of  $1,500;  and  on  said  last-men- 
tioned date  the  appellant  paid  to  said  agents  for  the  respond- 
ent $25  fo*a  thirty-day  option  to  purchase  said  f  remises,  and 
thereafter,  on  the  twentieth  day  of  September,  the  appellant 
took  up  said  option  and  orally  promised  the  said  agents  to  pur- 
chase said  premises  and  to  pay  the  sum  of  $1,500  therefor  as 
follows,  to  wit:  To  assume  a  mortgage  upon  said  premises  exe- 
cuted by  the  respondents  to  the  Vermont  Loan  and  Trust 
Company,  to  secure  the  payment  of  $950,  together  with  inter- 
est thereon  and  $550  in  ^^^  cash,  and  thereupon,  with  the  con- 
sent of  said  agents,  the  appellant  entered  into  tiie  possession 
of  said  premises  and  moved  his  family  into  the  residence  situ- 
ated upon  said  premises,  and  has  ever  since  occupied  the 
whole  of  said  premises  as  a  residence,  all  of  which  was  known 
to  the  respondents ;  that  instead  of  paying  said  $550  as  agreed, 
the  same  was  paid  in  payments  as  follows :  November  1,  1901, 
$100,  December  1,  1901,  $175;  January  4,  190L',  $100;  July 
6,  1902,  100;  September  16,  1902,  $100— aggregating  in  all  the 
total  sum  of  $525.  Said  sums  were  paid  over  bv  the  agents 
to  the  respondent,  Jay  Woodworth;  that  after  sf<id  payments 
were  made,  the  appellant  personally  demanded  of  Jay  Wood- 
worth  a  deed  to  said  premises  and  offered  to  pay  him  then 
and  there  the  $25  still  due  on  the  purchase  price,  with  inter- 
est on  all  deferred  payments,  and  the  said  Woo^Iworth  prom- 
ised to  execute  a  conveyance  to  said  premises  as  soon  as  he 
conveniently  could,  that  after  the  appellant  had  entered  into 
possession  of  said  premises,  he  made  improvements  thereon 
of  the  value  of  $250 :  that  after  appellant  had  so  entered  into 
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the  possession,  the  respondent,  Lillie  I.,  was  inftrmed  of  the 
improvements  made  thereon  and  knew  that  said  improvements 
had  been  made  and  possession  taken  by  the  appellant  under  the 
belief  that  he  was  the  owner  of  said  premises,  and  to  all  of 
which  said  Lillie  I.  made  no  objection  and  consented  thereto ; 
thereafter,  in  the  month  of  March,  1903,  the  appellant  again 
tendered  the  respondents  the  sum  of  $25  as  the  balance  still 
due  on  the  purchase  price,  and  demanded  of  them  that  they 
execute  to  him  a  good  and  sufficient  deed  of  conveyance  to  said 
premises,  which  demand  the  respondent  then  and  there  re- 
fused, and  the  respondent.  Jay  Woodworth,  when  asked  his 
reason  for  refusing  to  execute  the  deed,  inform(>d  the  appel- 
lant that  he  had  consulted  with  attorneys  and  they  had  ad- 
vised him  that  he  could  not  be  compelled  to  make  the  deed ; 
that  the  payments  made  by  appellant,  including  the  $525  re- 
ferred to,  together  with  intfrest  on  said  mortgage,  taxes  and 
the  improvements  made  by  appellant  make  a  total  of  $1,181.57. 

Upon  the  foregoing  facts,  judgment  was  renderfd  in  favor 
of  the  respondents  decreeing  to  them  the  possession  of  said 
premises  and  granting  to  the  appellant  judgment  of  $84-4.72, 
**^  that  being  the  balance  after  deducting  the  rental,  at  the 
rate  of  $12.50  per  month,  with  interest  thereon,  '^rora  the  sum 
of  $1,191.57  above  mentioned.  The  case  was  decided  upon  the 
theory  that  a  specific  performance  of  the  contract  of  sale  could 
not  be  enforced  because  of  the  provisions  of  our  .statute  in  re- 
gard to  the  conveyance  of  real  estate  by  married  women. 

The  question  presented  for  deci.sion  is  whether  the  respond- 
ents should  be  compelled  to  convey  said  property  to  the  appel- 
lant under  the  facts  of  this  case,  it  having  been  at  one  time 
occupied  as  a  homestead.  The  sections  of  our  statute  in  regard 
to  the  conveyance  or  encumbrance  of  a  homestead  by  a  mar- 
ried person  and  the  manner  in  which  a  homestead  may  be 
abandoned,  are  as  follows: 

"Sec.  2921.  No  estate  in  the  homestead  of  a  married  per- 
son, or  any  part  of  the  community  property  occuMied  as  a  resi- 
dence by  a  married  person  can  be  conveyed  or  encumbered  by 
act  of  the  party,  unless  both  husband  and  wife  join  in  the  exe- 
cution of  the  instrument  by  which  it  is  so  convey^-d  or  encum- 
bered, and  it  be  acknowledged  by  the  wife  as  provi'k-d  in  chaj)- 
ter  3  of  this  title. 

"Sec.  2922.  No  estate  in  the  real  property  of  a  marrietl 
woman  passes  by  any  grant  or  conveyance  puri-vrting  to  be 
executed  or  acknowledged  by  her,  unless  the  grant  or  instru- 
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ment  is  acknowledged  by  her  in  the  manner  prescribed  in 
chapter  3  of  this  title,  and  her  husband,  if  a  resident  of  the 
territory,  joins  with  her  in  the  execution  of  such  grant  or  con- 
veyance." 

"Sec.  3040.  The  homestead  of  a  married  person  cannot  be 
conveyed  or  encumbered  unless  the  instrument  by  which  it  is 
conveyed  or  encumbered  is  executed  and  acknowledged  by 
both  husband  and  wife 

"Sec.  3041.  A  homestead  can  be  abandoned  only  by  a  decla- 
ration of  abandonment,  or  a  grant  or  conveyance  thereof,  exe- 
cuted and  acknowledged :  1.  By  the  husband  anr;  wife,  if  the 
claimant  is  married;  2.  By  the  claimant,  if  unmarried." 

Prior  to  the  adoption  of  section  3041  above  quolf^d,  creditors 
of  the  homesteader  often  attached  the  premises  homesteaded 
and  attempted  to  subject  the  same  to  the  pajTnent  of  the  debt 
*®*  on  the  ground  of  abandonment,  and  in  order  to  make  the 
homestead  more  secure,  a  rule  of  evidence  was  established  by 
the  adoption  of  said  section,  and  any  litigant,  attempting  to 
subject  the  homestead  to  the  payment  of  his  debt  must  show 
that  the  same  was  abandoned  by  a  written  declaration  of  aban- 
donment properly  executed  and  acknowledged  The  provi- 
sions of  that  section  are  not  applicable  to  the  case  >it  bar. 

The  case  of  Mellen  v.  McMannis,  9  Idaho,  418,  75  Pac.  98, 
decided  by  this  court,  is  not  in  point.  In  that  cfise  it  was  not 
shown  that  the  purchaser  ever  went  into  the  possession  of  the 
premises,  or  put  any  improvements  thereon,  or  thnt  Clark  ever 
accepted  the  purchase  price  thereof,  or  that  his  wire  ever  knew 
anything  about  the  sale,  or  ever  consented  thereto. 

Sections  3040  and  3041  are  in  the  nature  of  rules  of  evi- 
dence, and  are  subject  to  the  same  legal  principles  as  are  con- 
veyances falling  under  the  statute  of  frauds,  and  the  rules  of 
equitable  estoppel  and  w^aiver.  AVe  are  aware  that  there  is 
much  conflict  among  the  decisions  on  the  question  of  how  far 
the  doctrine  of  equitable  estoppel  applies  to  ma':'ried  women. 
One  of  the  leading  decisions  of  the  Pacific  Coast  states  is  that 
of  Morrison  v.  Wilson,  15  Cal.  495 :  See,  also,  cases  cited  in 

1  Notes  on  California  Reports,  pp.  604,  605.     In  section  814, 

2  Pomeroy's  Equity  Jurisprudence,  it  is  stated  as  follows: 
"Upon  the  question  how  far  the  doctrine  of  equitable  estoppel 
by  conduct  applies  to  married  women,  there  is  some  conflict 
among  the  decisions.  The  tendency  of  modern  ai  thority,  how- 
ever, is  strongly  toward  the  enforcement  of  the  estoppel  against 
inarried  women  as  against  persons  sui  juris,  with  little  or  no 
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limitation  on  account  of  their  disability.  This  is  plainly  so 
in  states  where  the  leprislation  has  freed  their  property  from 
all  interest  or  control  of  their  husbands,  and  has  clothed  them 
with  partial  or  complete  capacity  to  deal  with  it  a-^  thoufjh  they 
were  single.  Even  independently  of  this  legislat'or  there  is  a 
decided  preponderance  of  authority  sustaining  the  estoppel 
against  her,  either  when  she  is  attempting  to  enforce  an  alleged 
right,  or  to  maintain  a  defense."  The  author  cites  modem 
English  cases,  as  well  as  American,  to  sustain  the  text. 

In  the  case  of  Galbraith  v.  Lunsford,  87  Tenn.  89,  9  S.  W. 
365,  1  L.  R.  A.  522,  in  referring  to  Morrison  v.  Wilson,  the 
Tennessee  court  says  that  the  ^^"^  case  of  Morris* -n  \.  Wilson, 
"relied  on  so  confidently  by  counsel  for  complainant,  seems 
to  not  only  deny  the  application  of  an  estoppe'  in  pais  to  a 
married  woman,  but  goes  so  far  as  to  hold  th*it  affirmative 
fraud  on  her  part  will  not  effect  that  result.  It  is  sufficient 
to  say  of  this  case,  that  it  not  only  loses  sight  of  the  distinc- 
tion referred  to  as  to  defective  execution  of  a  contract,  but 
is  directly  opposed  to  our  own  adjudged  cases  so  far  as  the 
element  of  fraud  is  concerned." 

In  Pilcher  v.  Smith,  2  Head  (Tenji.),  208,  it  .s  said:  "The 
legal  disability  of  coverture  carries  with  it  no  lic-'^nse  or  privi- 
lege to  practice  fraud  or  deception  on  other  persons." 

The  provisions  of  our  statutes  above  quoted  must  not  be  so 
construed  as  to  permit  the  respondent,  Lillie  I.,  to  reap  the 
benefits  of  a  fraud  perpetrated  on  the  appellant  It  must  be 
borne  in  mind  that  there  is  no  conflict  in  the  evidtnce  in  this 
case  whatever. 

The  legal  disability  of  married  women  in  this  state  has  been 
almost  entirely  removed.  They  have  been  given  elective  fran- 
chise; they  may  hold  office,  and  under  the  second  sect  ion  of  an 
act  approved  March  9,  1903  (Sess.  Laws  1I)();3  p.  ^Uo),  the 
wife  is  given  the  management,  control  and  absolute  power  of 
disposition  of  her  separate  property,. with  like  elT-ct  as  a  mar- 
ried man  may  in  relation  to  his  real  and  personal  property.  It 
is  true  that  said  act  was  passed  subse(|uent  to  tlie  contract  in- 
volved in  this  suit,  but  this  only  tends  to  show  and  supj>ort  tlic 
doctrine  laid  down  in  2  Poiiieroy's  P]quity  Jiirisprudeiute 
above  cited. 

As  to  the  statute  of  frauds,  section  6007  of  the  1? (.vised  Stat- 
iites  provides  that  no  estate  or  interest  in  real  property,  otiior 
than  for  leases  having  a  term  not  exceeding  one  vear.  nor  any 
trust  or  power  over  or  concerning  it,  or  in  any  manner  relat- 
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ing  thereto,  can  be  created,  granted,  assigned,  surrendered,  or 
declared,  otherwise  than  by  operation  of  law,  or  a  conveyance 
or  other  instrument  in  writing,  subscribed  by  the  party  creat- 
ing, granting,  assigning,  surrendering  or  declaring  the  same, 
or  by  his  lawful  agent  thereunto  authorized  in  writing.  It  is 
conceded  that  no  instrument  in  writing  has  been  executed  in 
this  case.  Section  6008  of  the  Revised  Statutes  provides  that 
the  section  above  ^^*  cited  must  not  be  construe:^  to  affect  the 
power  of  a  testator  in  the  disposition  of  his  real  property  by 
a  last  will  and  testament,  nor  to  prevent  any  try^t  from  aris- 
ing or  being  extinguished  by  implication  or  operation  of  law, 
nor  to  abridge  the  power  of  any  court  to  compel  the  specific 
performance  of  an  agreement,  in  case  of  part  performance 
thereof.  In  the  case  at  bar  it  is  shown  that  the  ('outract  sued 
on  is  an  executed  contract  so  far  as  appellant  is  concerned. 
Hence,  so  far  as  the  statute  of  frauds  is  concerned,  the  trial 
court  should  have  compelled  the  respondents  convey  the 
property  in  controversy  by  good  and  sufficient  deed  to  the  ap- 
pellant. Courts  of  equity  will  not  permit  the  statute  of 
frauds,  or  the  statute  in  regard  to  conveyances  of  married 
women,  to  be  a  shield  to  protect  fraud,  and  those  statutes  were 
not  enacted  to  encourage  frauds  and  cheats.  The  appellant 
bad  paid  the  price  agreed  to  be  paid  for  the  property,  had 
taken  possession  thereof  and  expended  $250  in  improving  the 
same,  all  of  which  was  assented  to  by  respondent,  Lillie  I., 
and  under  the  well-established  rules  of  law  applicable  to  the 
case,  the  appellant  is  the  owner  of  the  equitable  title  thereto. 
Because  of  the  facts  of  this  case  the  principle  that  governs  is 
more  in  the  nature  of  an  estoppel  or  waiver  on  the  part  of  re- 
spondent, Lillie  I.,  and  not  the  broad  principle  of  abandon- 
ment as  suggested  by  the  provisions  of  section  3041  of  the  Re- 
vised Statutes,  above  quoted.  AVhile  the  provisions  of  the  sec- 
tions above  quoted  were  made  for  the  protection  of  married 
women,  they  were  not  intended  to  operate  as  a  shield  to 
relieve  them  against  a  fraudulent  transaction  such  as  the  one 
under  consideration,  and  she  is  estopped  by  her  own  acts  from 
interposing  the  provision  of  said  sections  as  a  valid  de- 
fense to  this  action.  The  verbal  agreement  for  the  transfer  of 
the  homestead  in  question  was  assented  to  by  both  husband  and 
wife,  and  was  follo\^'ed  by  change  of  possession  and  perma- 
nent improvement  placed  thereon  by  the  purchaser  and  a  pay- 
ment of  the  purchase  price.  Those  acts  operated  to  transfer 
"Uie  equitable  title  to  the  appellant.     That  being  true,  a  court 
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of  equity  will  compel  the  respondents  to  convey  the  lej^al  title 
to  the  appellant. 

^*"*  The  judprinent  is  reversed  and  the  cause  remanded  for 
further  proceedinj^s  in  conformity  with  the  views  herein  ex- 
pressed.   Costs  are  awarded  to  appellant. 

Stockslap:er,  C.  J.,  concurs. 

AILSTTIE,  J.,  Dissentinpr.  If  it  should  be  conceded,  which  I 
am  not  now  prepared  to  do,  that  the  doctrine  of  estoppel  in 
pais  can  be  applied  to  a  married  woman  in  this  state,  still  I 
do  not  think  the  conduct  of  the  wife  as  shown  in  this  case  is 
sufficient  to  establish  an  estoppel  aprainst  her.  It  is  clear  from 
the  record  that  the  appellant  did  not  contract  with  the  hus- 
band or  part  with  his  money  upon  any  re]>resentati()n  or  action 
of  the  wife,  and  she  cannot  therefore  be  charged  with  any  acts 
of  fraud.  It  is  equally  clear,  without  citation  of  authority, 
that  the  wife  should  not  be  held  for  the  fraudulent  acts  of  her 
husband  in  wliich  she  has  not  participated.  For  this  rea.son 
the  judgment  should  be  affirmed. 

ON  REHEARING. 

STOCKSLAGER,  C.  J.  Counsel  for  petitioner  filed  a 
lengthy  petition  setting  up  many  reasons  why  a  rehearing 
should  be  granted.  The  earnestness  of  the  petition  and  well- 
known  ability  of  counsel  representing  her  prompted  the  court 
to  hear  further  argument,  and  a  rehearing  was  granted. 
Briefs  were  filed  and  arguments  heard  at  the  .Alareh  tenn  at 
Lewiston.  The  questions  discussed  are,  first,  as  to  the  estoppel 
of  Mrs.  Woodworth  ;  secondly,  that  of  fraud  on  her  part.  These 
questions  were  discussed  on  the  hearing  and  were  considered 
by  the  court  from  every^  standpoiiit  ])efoi-e  the  o})inion  was 
finally  agreed  upon.  AVe  agree  that  the  legishitun^  of  this 
.state  has  uniformly  dealt  kindly,  and  we  think  fairly,  in  pro- 
tecting married  women  in  their  property  rights.  In  this  leir- 
islation  for  licr  protection  it  was  not  intiMuled  to  sliidd  her  m 
any  wrongful  act.  I'nder  the  facts  in  this  case,  which  :ivo  luily 
stated  in  the  opinion  by  Mr.  Chief  Justice  Sullivan.  I  do  not 
think  she  can  escape  the  doctrine  of  eiiuitabh^  estoppel.  ( 'ouii- 
sel  for  petitioner  call  our  attention  to  a  number  of  authorities, 
among  them  i)cing  section  '•"**  Sl'-^  of  I'omeroy's  i-](|uity 
Jurisprudence,  volume  2.  We  quote  the  section  from  their 
brief:  "The  measure  of  the  operation  of  an  estop|)t'|  is  the 
extent  of  the  representations  made  by  one  parly  and  acted 
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upon  by  the  other.  The  estoppel  is  commensurate  with  the 
thing  represented  and  operates  to  put  the  party  entitled  to 
its  benefit  in  the  same  position  as  if  the  thing  represented 
were  true. 

"With  respect  to  the  persons  who  are  bound  by  or  who 
may  claim  the  benefit  of  the  estoppel,  it  operates  between  the 
immediate  parties  and  their  privies,  whether  by  blood,  by  es- 
tate or  by  contract.  A  stranger  who  is  not  a  party  or  a 
privy  can  neither  be  bound  nor  aided.  Since  the  whole  doc- 
trine is  a  creation  of  equity  and  governed  by  equitable  prin- 
ciples, it  necessarily  follows  that  the  party  who  claims  the 
benefit  of  an  estoppel  must  not  only  have  been  free  from 
fraud  in  the  transaction,  but  must  have  acted  in  good  faith 
and  reasonable  diligence,  otherwise  no  equity  will  arise  in 
his  favor. ' '  Apply  this  rule  to  the  party  claiming  exemption 
from  the  doctrine  of  estoppel,  and  what  is  her  standing  in 
a  court  of  equity?  She  knew  the  defendants — appellants — 
entered  into  the  possession  of  the  property,  put  valuable  im- 
provements thereon,  and  paid  all  but  $25  of  the  agreed  pur- 
chase price,  and  then  when  he  demands  a  deed  comes  into 
a  court  of  equity  and  asks  for  relief  under  a  plea  that  she 
had  filed  a  homestead  declaration  on  the  property,  he  offering 
to  allow  plaintiff  to  take  judgment  for  amount  found  due  the 
plaintiff  after  deducting  rental  for  the  property  for  the  time 
it  was  occupied  by  plaintiff,  and  she  asking  to  be  dismissed 
with  her  costs. 

Under  the  rule  laid  down  by  Mr.  Pomeroy,  above  quoted, 
it  is  immaterial  whether  there  was  an  allegation  or  proof  of 
fraud  on  the  part  of  the  defendants  or  not.  He  says:  "The 
party  who  claims  the  benefit  of  an  estoppel  must  not  only  have 
been  free  from  fraud  in  the  transaction,  but  must  have  acted 
in  good  faith  and  reasonable  diligence,  otherwise  no  equity 
will  arise  in  his  favor."  Now,  what  was  the  duty  of  Mrs. 
Woodworth  when  she  visited  the  premises  in  dispute  and 
found  them  occupied  by  appellant  and  his  family,  making 
valuable  and  lasting  improvements  upon  the  house  in  good 
faith,  believing  ^''^  they  were  the  owners  thereof  ?  jMrs.  Grice. 
wife  of  appellant,  testifies:  "I  am  the  wife  of  plaintiff;  was 
his  wife  at  the  time  he  moved  into  and  took  possession  of  the 
Woodworth  property.  Am  acquainted  with  JNIrs.  Woodworth, 
one  of  the  defendants  in  this  action;  have  known  her  for  eight 
or  nine  j^ears  at  ^Moscow.  She  was  living  either  at  Wallace  or 
Wardner  at  the  time  we  took  possession  of  the  property.     I 
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knew  of  her  coming  back  to  Moscow  two  years  ago — the  spring 
of  1902.  I  was  down  at  the  hospital  one  afternoon  and  met 
Mr.  Woodworth  in  the  hall ;  he  was  going  downstairs  and  he 
said,  'Lillie  is  upstairs;  you  had  better  go  upstairs  and  see 
her. '  Miss  Baker  was  with  me  at  the  time.  We  went  upstairs ; 
Mrs.  Woodworth  was  in  the  parlor  and  we  sat  down  and 
talked ;  in  our  conversation  she  asked  me  how  I  liked  our  new 
home.  I  said  'Real  well';  that  it  was  fine  and  such  a  pretty 
location  and  remarked  that  it  was  rather  large.  She  said  that 
\vas  the  objection  she  always  had  to  the  place.  That  was  the 
substance  of  the  conversation.  I  had  another  conversation 
with  her,  I  imagine  in  June,  sometime  in  1902 ;  I  know  it  was 
quite  warm.  She  and  her  mother  called  at  the  house  one 
afternoon.  They  came  in,  sat  down  and  talked  to  me;  we  had 
the  house  painted  at  the  time.  She  remarked  how  pretty  the 
house  looked  since  it  was  painted.  She  says:  'It  is  just  the 
color  we  intended  to  have  it  painted  if  we  hadn't  sold  the 
place';  she  says,  *You  have  the  sitting-room  painted  too;  it  is 
very  pretty.'  " 

Leeta  D.  Baker  testified  she  had  lived  in  Moscow  about  six- 
teen years;  knew  all  the  parties  to  the  case  and  has  known 
Mrs.  Woodworth  ever  since  she  has  lived  in  Moscow;  heard 
the  two  conversations  related  by  Mrs.  Grice  and  practically 
re-related  them  in  the  same  language. 

Mrs.  A.  J.  McDonald  testifies  to  a  conversation  with  Mrs. 
Woodworth  in  March,  1903.  She  says,  "She  asked  Mrs. 
Woodworth  if  they  weren't  sorry  that  they  had  sold  their 
home,"  and  she  said,  "I  guess  we  are."  I  said,  "Why  did 
you  sell?"  She  said  that  Mr.  Woodworth  said  they  were 
going  away  and  they  might  never  come  back  to  Moscow  again, 
and  they  thought  they  might  just  as  well  sell  while  they  had 
a  chance.  If  Mrs.  Woodworth  desired  to  deal  fairly  with  the 
(j rices  when  .she  returned  "^'^  from  Moscow,  and  found  them 
in  iK)ssession  of  her  property,  upon  which  she  had  filed  a 
homestead  declaration  (if  she  did  not  know  they  were  occupy- 
ing the  property  under  a  claim  of  i)urchase  prior  to  that 
time),  she  should  have  then  said  to  them,  "You  are  improving 
property  upon  which  I  have  filed  my  homestead  declaration.  I 
have  never  con.sented  to  the  sale  of  it  and  still  desire  to  claim  it 
as  my  home."  This  would  have  been  good  faith  and  rea.son 
able  diligence.  Equity  does  not  permit  her  to  remain  silent 
as  to  her  claims  and  by  her  conversation  encourage  appellants 
to  continue  their  payments  and  improvements  on  the  prop- 
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erty,  then  when  they  demand  a  deed  answer  by  saying,  **Yoa 
can  take  a  judgment  against  my  husband  for  the  amount  you 
have  paid  on  the  purchase  price  and  for  the  improvements 
made,  less  the  reasonable  cental  during  the  time  you  have 
occupied  the  premises,  but  the  property  has  increased  in  value 
and  I  am  informed  I  can  hold  it  under  my  homestead  declara- 
tion; you  may  enforce  your  judgment  against  my  husband 
if  you  can,  but  I  will  hold  the  property,  which  has  about 
doubled  in  valuation."  Courts  of  equity  should  not,  and  will 
not,  encourage  such  transactions  as  are  shown  to  exist  in  this 
case,  and  exempt  them  from  compliance  with  the  contract. 

After  carefully  reconsidering  this  case,  we  are  still  of  the 
view  that  the  opinion  heretofore  filed  correctly  states  the  law 
of  this  case. 

Sullivan,  J.,  concurs. 

AILSHIE,  J.,  Dissenting.  The  application  of  the  doctrine 
adopted  in  this  case  to  the  facts  it  discloses  works  an  effectual 
rape  of  the  statute  in  the  name  of  that  facile  and  beguiling 
progeny  of  equity  called  estoppel.  I  shall  not  enter  upon  any 
discussion  as  to  whether  or  not  the  homestead  of  a  married 
woman  may  be  alienated  or  transferred  in  any  other  manner 
than  that  pointed  out  by  statute.  I  am  convinced,  however, 
that  if  the  doctrine  of  estoppel  adopted  by  my  brothers  is  ap- 
plicable to  a  married  woman  and  not  forbidden  by  express 
statute,  that,  notwithstanding  such  a  rule,  the  facts  of  this  case 
are  entirely  barren  of  the  elements  of  estoppel.  In  16  Cyclo- 
pedia, 726,  Professor  Bigelow  defines  the  essential  elements  of 
*''^  estoppel  in  pais  as  follows:  ''In  order  to  constitute  an 
equitable  estoppel  there  must  exist  a  false  representation  or 
concealment  of  material  facts;  it  must  have  been  made  with 
knowledge,  actual  or  constructive,  of  the  facts;  the  party  to 
whom  it  was  made  must  have  been  without  knowledge  or  the 
means  of  knowledge  of  the  real  facts ;  it  must  have  been  made 
with  the  intention  that  it  should  be  acted  upon ;  and  the  party 
to  whom  it  was  made  must  have  relied  on  or  acted  upon  it  to 
his  prejudice."  Applying  this  test  to  the  facts  disclosed  in 
the  record,  not  a  single  element  of  estoppel  as  against  Mrs. 
Woodworth  can  be  gleaned  from  this  case.  All  the  acts, 
declarations  and  conduct  of  the  wife  in  this  case  which  are 
held  to  constitute  an  estoppel  are  narrated  in  the  opinions 
of  my  associates,  and  it  is  therefore  unnecessary  for  me  to 
repeat  them  here.     The  acts  and  declarations  of  the  wife  in 
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this  case  by  which  she  is  estopped  to  set  up  the  plea  of  her 
homestead  ri<?ht  were  made  to  third  parties,  and  that  in  the 
course  of  casual  conversation  which  took  place  lony:  after  the 
purchaser,  Grice,  had  paid  the  entire  purchase  price  with  the 
exception  of  a  very  trivial  sum.  And,  indeed,  there  is  no  evi- 
dence in  the  record  anywhere  showing,  or  tending  to  show, 
that  the  substance  of  these  conversations  and  declarations,  or 
any  part  thereof,  was  ever  at  any  time  communicated  to  Grice 
prior  to  the  commencement  of  this  action.  It  is  not  even 
shown  when  the  wife  came  into  knowledge  of  the  fact  that  her 
husband  had  sold  or  contracted  to  sell  this  homestead,  and  so 
far  as  the  record  is  concerned,  that  information  may  have 
been  gathered  by  her  long  after  her  husband  had  received  the 
entire  purchase  price,  with  the  exception  of  $25  unpaid  at  the* 
time  the  action  was  commenced.  It  is  said  by  the  chief  justice 
in  his  opinion  that  "if  Mrs.  Woodworth  desired  to  deal  fairly 
with  the  Grices  when  she  returned  to  Moscow  and  found  them 
in  possession  of  her  property  ....  she  should  have  said  to 
them,  'You  are  improving  property  upon  which  I  have  filed 
my  homestead  declaration.  I  have  never  consented  to  the  sale 
of  it  and  still  desire  to  claim  it  as  my  home.'  "  One  would 
infer  from  this  statement  that  Grice  had  no  information  as  to 
the  filing  of  the  homestead ;  but  that  would  be  a  wrong  im- 
pression. As  a  matter  of  fact,  the  homestead  declaration  was 
"•"^^  of  record  long  before  Grice  entered  into  the  contract 
with  Woodworth  or  took  possession  of  the  property,  and  he 
was  chargeable  with  notice  of  such  fact  as  well  as  with  notice 
of  the  provisions  of  the  statute  to  the  efi'ect  that  the  wife  can- 
not be  devested  of  her  homestead  right  except  by  an  in- 
strument in  writing  duly  acknowledged  by  her.  The  laches 
and  neglect  shown  in  this  case  are  to  my  mind  entirely  charge- 
able to  appellant  rather  than  to  the  respondent,  ]\Irs.  AVood- 
worth.  It  is  true,  as  said  by  counsel  for  respondent  in  their 
brief,  "that  a  certain  degree  of  negligence  is  a  luxury  that  all 
nianUind  are  licensed  to  enjoy  and  for  which  every  man  must 
make  an  allowance  in  his  dealings  with  other  men."  This  is 
said  ui)()n  tlie  theory,  I  presume,  that  all  men — and  women 
too — are  human,  and  may  not  live  up  to  all  the  moral  ol)liga- 
tions  their  neighbors  may  tliink  the  code  imposes;  but  for 
every  such  dereliction  a  court  of  equity  cannot  interpose  with 
an  ade(|uate  and  speedy  remedy.  It  is  difficult  to  uiiderstarid 
upon  what  theory  either  the  actions,  declarations  or  conduct 
of  this  married  woman  are  to  be  construed  into  an  estoppel 
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against  defending  her  homestead  rights  where  the  record 
contains  not  a  word  showing  that  the  party  who  purchased 
from  her  husband  parted  with  a  single  dollar  or  made  the 
slightest  improvement  upon  the  property  upon  any  statement, 
act  or  representation  made  by  her. 

In  speaking  of  an  estoppel  by  actions  and  conduct,  Justice 
Field,  in  Henshaw  v.  Vissell,  18  Wall.  271,  21  L.  ed.  841,  says: 
"For  its  application  there  must  be  some  intended  deception 
in  the  conduct  or  gross  declaration  of  the  party  to  be  estopped 
or  such  gross  negligence  on  his  part  as  to  amount  to  con- 
structive fraud."  Such  is  not  the  case  here.  The  wife  is 
apparently  estopped  in  this  case  because  she  did  not,  as  soon 
as  she  learned  of  this  sale  by  her  husband,  rush  out  upon  the 
streets  and  to  her  neighbors  and  recount  her  troubles  to  eveiy- 
one  with  whom  she  met ;  and,  of  course,  necessarily  berate  the 
conduct  of  her  husband  and  brand  him  as  one  who  was  ob- 
taining money  under  false  pretenses. 

After  reading  the  majority  opinion  in  this  case  the  femes 
covert  of  this  commonwealth,  in  order  to  hereafter  avoid  the 
plea  of  estoppel,  will  find  it  necessary,  where  their  speculative 
husbands  ^''^  have  parted  with  the  old  homestead  w-ithout  their 
consent,  to  then  turn  Xantippes  and  rail  their  grievances  as 
well  from  the  housetops  and  market  places  as  from  the  forum. 
And,  indeed,  in  order  that  they  may  not  be  estopped,  they 
should,  on  their  "days  at  home,"  apprise  all  their  gentle 
callers  that,  while  their  impecunious  spouses  lured  them  away 
from  the  old  homestead  bound  with  cords  of  affection,  that 
still  they  are  as  deeply  attached  to  that  declaration  of  home- 
stead as  they  were  on  the  day  when  a  considerate  husband 
first  suggested  its  execution.  Or  when  she  returns  the  call 
made  by  the  "innocent  purchaser's"  wife,  she  might  save 
herself  from  the  bar  of  estoppel  by  reciting  to  that  good  dame 
how  their  husbands  both  were  ignorant  of  the  statute  as  well 
as  unmindful  of  her  individual  property  rights  and  learneJ 
in  the  arts  of  fraud.  Or  when  the  "innocent  purchaser," 
ignorant  of  the  statute,  calls  to  pa}'  her  avaricious  husbatid 
his  monthly  installment,  she  might  eject  him  from  the  premises 
and  deliver  him  a  personal  discourse,  and  thereby  in  a  modest 
but  Portian  way  save  herself  from  this  oft  salutory,  ever 
convenient,  but  sometimes  dangerous,  plea  of  estoppel. 

The  majority  have  told  the  good  wives  of  this  state  that 
they  must  talk  or  be  estopped — I  am  chagrined  to  hear  it.  It 
is  enough  if  they  Keep  still;  indeed,  the  law  hath  required  no 
Am.  St.  Eep.,  Vol.  109.— 15 
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more,  and,  moreover,  equity  taketh  no  deligrht  in  a  parade  of 
grievances  and  multiplicity  of  troubles  where  peace  and  quiet- 
ude might  reign,  I  am  persuaded  that  it  hath  never  before 
been  written  that  our  good  wives  should  be  estopped  by  the 
courtesies  and  pleasantries  they  exchange  when  "making 
calls"  or  at  the  "tea  party." 

I  think  the  judgment  should  be  affirmed. 


Incident  to  the  Enlarged  Power  of  Married  Women  to  deal  ■with 
others  is  the  capacity  to  be  bound  and  estopped  by  their  conduct 
when  the  enforcement  of  the  principles  of  estoppel  are  necessary 
for  the  protection  of  those  with  whom  they  deal:  See  Dobbin  v. 
Cordincr,  41  Minn.  165,  16  Am.  St.  Rep.  683;  Baillarge  v.  Clark, 
145  Cal.  589,  104  Am.  St.  Rep.  75.  There  is  very  strong  reluctance 
on  the  part  of  some  authorities,  however,  to  apply  the  doctrine  of 
equitable  estoppel  to  married  women,  especially  in  the  matter  of 
their  title  to  real  estate:  See  Waldron  v.  Harvey,  54  W.  Va.  608, 
102  Am.  St.  Rep.  959;  Lewis  v.  Appcraon,  10.3  Va.  624,  106  Am.  St. 
Rep.  903.  The  subject  of  estoppel  against  married  women  is  dis- 
cussed at  length  in  the  note  to  Trimble  v.  State,  57  Am.  St.  Rep. 
169-185. 


STATE  v.  NELSON. 

[10  Idaho,  522,  79  Pac.  79.] 

CONSTITUTIONAL  LAW  —  Forbidding  Women  to  Enter 
Saloons. — While  a  city  may  forbid  females  to  enter,  for  iminorjil 
purposes,  places  where  intoxicating  liquors  are  sold,  it  may  not  for- 
Vjid  any  ])erson  kco{>ing  such  a  places  to  permit  fomalca  to  enter 
therein  "regardless   of   their   motive   or   purpose,     (p.    2;>2.) 

C.  C.  Cavanah,  for  the  appellant. 

C.  F.  Nenl  and  B.  F.  Kinyon,  for  the  respondent. 

524  STOC'KSLAGER,  C.  J.  This  action  was  commenced 
before  tlie  police  magistrate  of  Boise,  and  charged  defendant 
with  permitting  a  female,  one  Tvoiia  INForrow,  to  enter  and 
remain  in  a  saloon  niiiiiitained  by  defendant,  in  violation  of  an 
ordinance  of  the  said  city.  A  trial  was  had  and  defendant 
was  convicted  in  that  court,  and  an  appeal  taken  to  the  dis- 
trict court.  A  trial  was  had  in  that  court  at  the  February, 
11)01,  term,  and  defendant  was  convicted  and  sentenced  to  pay 
a  line  of  tweiity-iive  dollars  and  costs.  The  appeal  is  from 
this  judgment. 

This  ])r()S(M'uti()n  is  b;ised  on  the  following  section  of  the 
ordinaiK'e  of  the  citv  of  P>()ise:  "Section  858.     It  shall  be  un- 


Jan.  1905.]  State  v.  Nelson.  227 

lawful  for  any  person  maintaining  any  saloon,  barroom  or 
drinking-shop,  or  any  apartment  thereto  attached,  to  permit 
females  to  enter  their  said  place  of  business  or  maintain  any 
sign,  or  offer  any  inducement  or  any  invitation  to  females  to 
enter  any  such  saloon,  barroom  or  drinking-shop  kept  within 
the  city  of  Boise.    Approved  September  24,  1903." 

This  section  was  introduced  in  evidence  and  was  the  state's 
exhibit  "A."  State's  exhibit  "B"  follows:  **Any  person 
violating  any  of  the  provisions  of  sections  855,  856,  857  or 
858,  shall,  upon  conviction  before  the  police  magistrate  be 
punished  by  a  fine  not  less  than  twenty-five  dollars,  nor  more 
than  two  hundred  dollars,  or  by  imprisonment  in  the  city  jail 
for  not  less  than  ten  days  nor  more  than  sixty  days."  Section 
872  provides:  "In  all  cases  where  a  fine  shall  be  imposed  upon 
a  person  for  a  violation  of  any  of  the  ordinances  of  said  Boise 
City,  such  fine  may  be  collected  under  the  ordinances  of  said 
city  and  laws  of  Idaho,  or  by  imprisonment  at  hard  labor  in 
the  city  prison,  or  by  working  any  person  sentenced  to  such  im- 
prisonment upon  the  streets,  parks,  public  squares,  workhouse 
or  house  of  correction,  during  the  term  thereof,  until  such 
fine  and  costs  be  paid,  at  the  rate  of  one  day  for  every  two 
dollars  of  said  fine  and  costs,  provided  the  total  time  of  im- 
prisonment shall  not  exceed  sixty  days." 

It  is  first  urged  by  counsel  for  appellant  that  "this  objec- 
tion to  the  introduction  in  evidence  of  sections  858,  859  [plain- 
tiff's exhibits  'A'  and  'B'],  should  have  been  sustained,  for 
the  reason  that  such  sections  of  the  revised  ordinances  of 
Boise  City  are  invalid,  void,  unreasonable  and  an  interference 
with  ^^^  individual  liberty  granted  to  the  citizens  of  Idaho 
by  the  constitutional  laws  of  Idaho,  and  in  its  operation  im- 
poses an  unjust  and  illegal  punishment  upon  the  owners  of 
places  where  liquors  are  sold,  whenever  a  female  enters  said 
places,  although  she  may  enter  there  upon  lawful  business^ 
and  creates  an  unequal,  unjust  and  illegal  discrimination 
against  women  who  enter  such  places  upon  lawful  business." 

This  seems  from  the  record  to  be  the  sole  question  presented 
for  our  consideration  in  this  appeal.  If  the  section  of  the 
ordinance,  state's  exhibit  "A,"  is  valid,  we  do  not  think  the 
penalty  provided  by  state's  exhibit  "B"  too  severe.  The  evi- 
dent intent  of  both  sections  above  referred  to  is  in  the  interest 
of  morals  and  for  the  general  good  of  the  people  of  the  city. 
All  good  citizens  should  join  in  an  effort  to  protect  the  people 
from  immoral  influences,  and  especially  the  young  people  of 
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the  community.  With  this  object  in  view,  we  will  examine 
the  provisions  of  the  ordinance  in  controversy.  In  support  of 
his  contention  that  the  provision  of  the  ordinance  under  dis- 
cussion is  invalid,  void,  unreasonable  and  an  interference  with 
individual  liberty,  counsel  for  appellant  cites  Gastenau  v. 
Commonwealth,  108  Ky.  473,  94  Am.  St.  Rep.  386,  56  S.  W. 
705,  49  L.  R.  A.  111.  The  ordinance  in  that  case  is  dissimilar 
in  some  particulars  to  the  one  under  consideration,  but  the  rea- 
sons for  declaring  the  ordinance  unconstitutional  seem  to  be 
applicable  to  the  case  at  bar.  The  lanpruage  of  the  ordinance 
is  as  follows:  "Be  it  ordained  by  the  board  of  council  of  the 
city  of  Middlesboro,  Bell  county,  Ky. :  (1)  That  it  shall  be 
unlawful  for  any  woman  to  go  in  and  out  of  any  building 
where  a  saloon  is  kept  offering  for  sale  any  spirituous,  vinous, 
and  malt  liquors,  or  to  frequent,  loaf,  or  stand  around  said 
building  within  fifty  feet  thereof.  (2)  That  it  shall  be  unlaw- 
ful for  any  saloon-keeper,  or  his  clerk  or  employes  to  allow 
or  permit  any  woman  or  women  to  come  in  or  out  of  his  build- 
ing where  spirituous,  vinous,  and  malt  liquors  are  sold  or 
offered  for  sale,  and  it  shall  be  the  duty  of  said  saloon-keeper, 
clerk  or  employes  to  immediately  notify  the  officers  that  the 
first  section  of  this  ordinance  has  been  violated,  giving  the 
name  and  color  of  the  offender."  These  two  sections  are  fol- 
lowed by  section  3,  ®^"  which  provides  for  the  punishment 
of  the  proprietor  if  he  violates  section  2,  and  for  the  offender 
if  she  violates  section  1.  The  Kentucky  court,  speaking 
through  Mr.  Justice  Gaffy,  disposes  of  the  case  in  the  follow- 
ing concise  and  forcible  language:  "It  is  contended  for  ap- 
pellee that  the  sole  object  of  the  ordinance  is  to  regulate  and 
control  the  sale  of  liciuors  by  reason  of  the  fact  that  very  dis- 
reputable, low  and  vile  women  congregate  in  and  about  sa- 
loons and  places  where  liquor  is  sold,  thereby  causing  affrays, 

fights,  murder  and  other  crimes It  seems  to  us  that 

the  ordinance  in  question  is  unreasonable  and  an  unnecessary 
interference  with  individual  liberty,  and  tends  to  subject  tlie 
vender  of  liquors  as  well  as  citizens  to  unreasonable  prosecu- 
tions. If  the  ordinance  only  included  the  i>ersons  nicntioniNl 
in  appellee's  brief,  we  are  not  i)repared  to  say  that  it  would 
be  invalid.  But  it  might  be  that  very  good  women  would, 
for  proper  and  legal  purposes,  find  it  necessary  to  go  into  a 
building  where  liquors  are  sold,  ....  and  besides,  we  know 
of  no  rule  which  prohibits  a  well-behaved  woman,  for  a  lawful 
purpose,  and  in  a  lawful  manner,  from  going  into  or  near  a 
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saloon.  It  may  be  taken  for  granted  that  it  is  not  often  that 
such  would  be  the  ease,  but  the  ordinance  in  question  makes 
no  exceptions.  If  the  citizens  of  Middlesboro  choose  to  have 
saloons  established  where  liquor  is  sold,  it  follows  that  all  or- 
derly and  well-behaved  persons  have  a  right  in  an  orderly 
manner,  and  for  a  lawful  purpose,  to  visit  such  saloons. ' '  The 
judgment  was  reversed  and  the  lower  court  directed  to  ad- 
judge the  ordinance  in  question  invalid  and  unconstitutional. 
For  the  reason  that  this  case  is  particularly  applicable  to  the 
case  at  bar,  we  have  quoted  almost  the  entire  opinion. 

Counsel  for  respondent  urges  that  the  ordinance  under  con- 
sideration in  the  case  above  cited,  after  making  it  a  misde- 
meanor for  "a  woman  to  go  into  a  building  where  liquor  was 
sold,"  went  further,  and  provided  that  it  was  a  misdemeanor 
also  for  a  woman  to  "stand  within  fifty  feet  of  such  build- 
ing." Counsel  for  respondent  further  say:  "The  last  clause 
of  this  ordinance  is  an  obviously  unnecessary  interference  with 
personal  liberty  which  finds  no  parallel  in  the  ordinance  in 
question  in  the  case  at  bar. "  It  is  true  that  the  ordinance  in 
the  ^^''  Kentucky  case  does  add  the  last  clause  as  suggested 
by  counsel,  and  that  no  such  provision  is  contained  in  the 
ordinance  under  consideration,  but  it  will  be  observed  that  the 
court  in  passing  upon  the  provisions  of  the  ordinance  devoted 
nearly  the  entire  opinion  to  a  discussion  of  the  clause  that  pro- 
hibited women  from  entering  a  building  where  intoxicating 
liquors  were  sold. 

In  Re  Ah  Jow,  29  Fed.  181,  it  is  shown  that  the  city  of 
Modesto  passed  an  ordinance,  one  section  of  which  provided 
that  "Every  person  who,  in  the  city  of  Modesto,  keeps  or 
maintains  any  room  or  other  place  where  opium,  or  any  of  its 
preparations  is  sold  or  given  away,  and  every  person  who  re- 
sorts to,  frequents  or  visits  such  room  or  place  is  guilty  of  a 
misdemeanor;  provided,  that  this  section  shall  not  apply  to 
the  sale  or  gift  of  any  of  the  preparations  of  opium  by  any 
druggist  for  any  ailment  not  caused  by  the  use  of  opium  or 
any  of  its  preparations."  The  opinion,  which  is  by  Mr.  Jus- 
tice Sawyer,  on  this  particular  feature  of  the  ordinance,  says : 
"This  language  is  extremely  comprehensive  and  embraces 
every  possible  case  of  visiting  such  room  or  place,  no  matter 
whether  for  a  proper  and  lawful  or  improper  and  unlawful 
purpose;  whether  the  party  has  knowledge  or  is  ignorant  of 
the  character  of  the  room  or  place ;  whether  he  visits  it  inno- 
cently or  otherwise ;  neither  knowledge  nor  purpose  of  the  visit 
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is  made  an  element  of  the  offense.  The  mere  fact  of  going 
there  without  any  other  element  is  made  an  offense." 

In  Hechiiitjer  v.  City  of  Maysville,  another  Kentucky  ca.se 
by  Mr.  Justice  Gaffy,  reported  in  22  Ky.  Law  Rep.  486,  57  S. 
W.  619,  49  L.  R.  A.  114,  the  ordinance  provided:  "That  it 
shall  be  unlawful  for  any  person  or  persons  other  than  the 
husband,  father,  or  brother  or  other  male  relative,  to  associate, 
escort,  converse  or  loiter  with  any  female  known  as  a  common 
prostitute,  either  by  day  or  by  night,  upon  any  of  the  streets 
or  alleys  of  the  city  of  Maysville,  and  any  person  or  persons 
other  than  the  said  husband,  father,  brother  or  other  male 
relative,  so  offending  shall,  upon  conviction  thereof,  before 
the  police  court  in  said  city  be  fined."  It  is  said  in  the  opin- 
ion: "Manifestly,  the  ordinance  was  intended  to  accomplish 
a  proper  and  ^^*  laudable  object,  but  it  seems  to  us  it  is  not 

properly  guarded Any  person  should  be  allowed  to 

converse  with  such  female  long  enough  to  transact  any  neces- 
sary and  legitimate  business." 

Mr.  Dillon,  in  his  work  on  Municipal  Corporations,  volume 
1,  fourth  edition,  section  322,  in  discussing  the  powers  of 
municipal  corporations  to  enact  laws  or  ordinances  for  the 
punishment  of  crime,  says:  "As  it  would  be  unreasonable  and 
unjust  to  make,  under  the  same  circumstances,  an  act  done  by 
one  person  penal  and  if  done  by  another  not  so,  ordinances 
which  have  this  effect  cannot  be  sustained.  Special  and  un- 
warranted discrimination  or  unjust  or  oppressive  interference 
in  particular  cases  is  not  to  be  allowed.  The  powers  vested 
in  municipal  corporations  should,  as  far  as  practicable,  be 
exercised  by  ordinances  general  in  their  nature  and  impartial 
in  their  operation":  See  1  Dillon  on  Municipal  Corporations, 
4th  ed.,  sec.  325. 

In  volume  21  of  the  American  and  English  Encyclopedia 
of  Law,  990,  under  the  head  of  "Construction  of  Coiiunoii 
Rights,"  this  subject  is  discussed  and  the  authorities  of  a  large 
number  of  the  states  bearing  on  this  question  cited.  .Mr. 
McClain,  in  his  work  on  Criminal  Law,  volume  1,  section  65, 
in  discussing  the  subject  of  reasonal)leness  of  ordinances,  says: 
"An  ordinance  which  the  city  passes  in  the  exercise  of  the 
powers  given  it  must  be  reasonable  and  the  courts  have  author- 
ity to  inquire  into  that  (juestion  to  a  greater  extent  than  th<>y 
have  with  reference  to  state  statutes,"  citing  a  number  of 
authorities  to  support  the  text. 
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On  the  same  subject  we  find  the  following  language  in  vol- 
ume 21  of  the  American  and  English  Encyclopedia  of  Law, 
985:  "It  is  well  established  as  a  general  rule  that  ordinances 
in  order  to  be  valid  and  binding  must  be  reasonable  and  not 
arbitrary  or  oppressive,  and  ordinances  which  do  not  conform 
to  this  requirement  Mill  be  declared  void."  Numerous  cases 
are  cited  from  many  of  the  American  states  in  support  of  this 
rule.  In  Commonwealth  v.  Worcester,  3  Pick.  462,  it  is  said : 
"Whether  a  by-law  be  reasonable  or  not  is  for  the  court  to 
determine. ' ' 

For  a  very  able  and  interesting  discussion  of  the  powers  and 
duties  of  city  authorities,  as  well  as  the  courts  in  passing  upon 
^^^  questions  similar  to  the  one  before  us,  see  Helena  v. 
Dwyer,  64  Ark.  424,  62  Am.  St.  Rep.  206,  42  S.  W.  1071,  39 
L.  R.  A.  266. 

In  support  of  the  contention  that  this  ordinance  should  be 
sustained,  counsel  for  respondent  rely  upon  Adams  v.  Cronin, 
reported  in  29  Colo.  488,  69  Pac.  590,  63  L.  R.  A.  61.  We 
have  read  this  case  with  much  interest  and  care  and  are  in 
full  accord  with  every  principle  of  law  enunciated.  A  careful 
examination  of  this  case,  however,  discloses  that  a  very  differ- 
ent ordinance  was  before  the  Colorado  court  for  determination 
to  the  one  we  are  called  upon  to  construe.  Section  745  of  the 
Denver  ordinance  provided:  "Each  and  every  liquor  saloon, 
dramshop  or  tippliug-house  keeper  ....  who  shall  have  or 
keep  in  connection  with  or  as  part  of  such  liquor  saloon,  dram- 
shop or  tippling-house,  any  wine-room  or  other  place  either 
with  or  without  door  or  doors,  curtain  or  curtains,  or  screen 
of  any  kind,  into  which  any  female  person  shall  be  permitted 
to  enter  from  the  outside,  or  from  such  liquor  saloon,  dram- 
shop or  tippling-house,  and  there  be  supplied  with  any  kind 
of  liquor  whatsoever,  shall  upon  conviction  be  fined  as  hereia- 
after  provided."  Section  746  provides:  "No  person  having 
charge  or  control  of  any  liquor  saloon  ....  shall  suffer  or 
permit  any  female  person  to  be  or  remain  in  such  liquor  sa- 
loon, dramshop,  tippling-house  or  other  place  where  intoxicat- 
ing or  malt  liquors  are  sold  or  given  awaj,  for  the  purpose  of 
there  being  supplied  with  any  kind  of  liquor  whatsoever  .... 
nor  shall  any  female  person  be  or  remain  in  any  dramshop, 
tippling-house,  liquor  saloon  or  place  adjacent  thereto  or  con- 
nected therewith  and  wait  or  attend  on  any  person  or  solicit 
drinks  in   any   such  place."     This  ordinance  was   declared 
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valid — and  why  not?  No  provision  in  the  ordinance  that  an 
orderly,  well-behaved  woman  might  not  enter  any  saloon  in 
the  city  of  Denver  for  the  transaction  of  lef]ntimate  business 
and  as  often  as  she  felt  so  disposed,  so  lonj?  as  she  did  not  visit 
snch  place  for  the  purpose  of  beinf?  supplied  with  liquors  or 
other  immoral  purposes.  This  ordinance  falls  strictly  within 
the  rule  laid  down  in  Gastenau  v.  Commonwealth,  and  indeed 
all  the  oases  to  which  our  attention  has  been  called  and  here- 
tofore referred  to  in  this  opinion.  It  is  aimed  at  the  very 
class  of  women  who  are  usually  termed  the  unfortunates 
^'"^^  of  the  human  family,  and  was  designed  to  discourage  and 
prevent  their  presence  in  and  around  saloons,  tippling-houses 
and  wherever  intoxicating  liquors  are  sold.  There  is  no  at- 
tempt to  prohibit  a  woman  in  the  ordinary  course  of  business 
to  enter  such  places  in  the  discharge  of  her  business  or  Tor 
any  legitimate  reasons.  The  distinction  between  that  ordi- 
nance and  the  one  under  consideration  is  easily  drawn.  The 
Denver  ordinance  prescribed  a  punishment  for  an  offense  that 
the  proprietor  must  commit  himself,  whilst  the  Boise  City 
ordinance  provides  a  punishment  for  the  proprietor  if  any 
woman  enters  his  place  unbeknown  to  him,  without  his  consent 
and  against  his  will,  no  matter  what  her  motive  or  intent  may 
be.  There  is  no  exception ;  the  mere  matter  of  entrance  is  the 
essence  of  the  crime.  There  is  no  question  about  the  power, 
and  we  may  say  the  duty,  of  the  city  authorities  to  enact  such 
ordinances  as  will  promote  morals  and  regulate  the  sale  of  in- 
toxicating liquors  in  such  a  way  as  to  prohibit  immoral  women 
from  frequenting  such  places  for  the  purposes  of  drinking,  en- 
gaging in  games,  soliciting  trade,  or  any  other  immoral  pur- 
pose, but  to  say  by  an  ordinance  that  a  wife  or  mother  may 
not  enter  a  saloon  without  subjecting  herself  to  a  fine  (as  well 
as  the  proprietor)  in  search  of  a  recreant  husband  or  a  way- 
ward son,  is  beyond  the  legal  power  of  the  city.  So  long  as 
the  state  and  the  city  of  Boise  see  fit  to  license  the  retail  sale 
of  liquors,  so  long  must  they  protect  parties  lawfully  engaged 
in  that  business  in  a  rea.sonable  way. 

The  judgment  is  reversed  and  cause  remanded  for  further 
proceedings  consistent  with  this  opinion. 

Ailshie,  J.,  and  Sullivan,  J.,  concur. 


For  Authorities  bearing  upon  the  decision  in  the  principal  case,  see 
Gastenau  v.  Commonwealth,  108  Ay.  473,  94  Am.  St.  Rep.  386;  Dunn 
V.  ("x)mmonwealth,  105  Kv.  8.34.  88  Am.  St.  Rep.  344;  not*  to  Booth 
V.  People,  78  Am.  St.  Rep.   254. 
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SCHULER  V.  FORD. 

[10  Idaho,  739,  80  Pac.  219.] 

JTJDGMENT — Estoppel — Parties  and  Privies. — A  judgment  is 
conclusive,  not  only  upon  those  who  were  parties  to  the  action, 
but  also  upon  those  who  are  in  privity  with  them.     (p.  236.) 

JUDGMENT — EstoppeL — One  in  Possession  of  Land  under  a 
contract  of  purchase  is  not  in  privity  with  the  vendor  so  as  to  be 
bound  by  a  judgment  against  him  affecting  the  property  in  an  ac- 
tion commenced  after  the  contract  was  made  and  possession  taken. 
(p.   238.) 

Alfred  A.  Fraser,  for  the  appellant. 
W.  E.  Borah,  for  the  respondents. 

''■**  AILSHIE,  J.  The  history  of  the  transaction  eovere<l 
by  this  case  and  material  to  be  considered  in  its  determination 
are  covered  by  the  findings  of  fact  made  and  filed  by  the  trial 
judge,  and  are  as  follows : 

1.  "That  upon  the  twenty-third  day  of  April,  1898,  an  ac- 
tion was  commenced  in  the  superior  court  of  the  state  of  Wash  - 
ington,  in  and  for  the  county  of  Spokane,  by  Nathan  Toklas ; 
H.  W.  Bonne,  Ed.  Erp.  Brockhausen,  C.  J.  Kemp,  and  Harry 
E.  Schuler  were  plaintiffs,  and  Geo.  Wirtz,  John  Welch,  E.  D. 
Ford,  John  Henderson,  Joseph  Phillips  and  the  Traders'  Na- 
tional Bank  of  Spokane,  Washington,  were  defendants;  that 
neither  John  Welch,  F.  D.  Ford,  John  Henderson  nor  Joseph 
Phillips  were  served  with  summons  or  process  in  said  action, 
and  neither  of  them  appeared  in  said  action  at  any  time  by 
attorney  or  otherwise;  that  said  cause  was  tried  October  19, 
1898,  as  against  the  defendant,  George  Wirtz ;  that  findings 
of  fact,  conclusions  of  law  and  decree  were  entered,  said  de- 
cree bearing  date  February  16,  1900;  that  according  to  said 
decree  it  was  recited  and  decreed  inter  alia  'that  this  cause 
was  dismissed  as  to  the  defendants,  John  Welch  and  E.  D. 
Ford,  John  Henderson  and  Joseph  Phillips  without  preju- 
dice,' and  it  was  further  decreed  in  substance  that  the  plain- 
tiffs were  entitled  to  a  decree  for  an  undivided  two-thirds  in- 
terest in  a  one-fourth  interest  in  the  Summit  mining  claim, 
situated  in  Mountain  View  mining  district,  Washington 
county,  Idaho.  That  said  suit  was  appealed  to  the  supreme 
court  of  the  state  of  Washington  and  said  decree  was  affirmed 
February  1,  1902.  That  thereafter  a  conunissioner 's  deed  was 
made  under  said  decree  for  the  two- thirds  interest  of  said  un- 
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divided  one-fourth  interest,  which  deed  bore  date  February 
20,  1900." 

744  2.  "That  on  June  27,  1893,  Joseph  Phillips  and  John 
Henderson,  Avho  were  then  and  there  citizens  of  the  United 
States,  over  the  age  of  twenty-one  years,  located  a  certain  min- 
ing claim  in  Mountain  View  mining  district,  Washingtoii 
county,  Idaho,  to  wit,  the  Summit  mining  claim ;  that  on  April 
19,  1897,  said  Joseph  Phillips  and  John  Henderson  sold  and 
conveyed  said  raining  claim  to  Geoi^e  Wirtz  and  John  Welch 
and  that  said  deed  was  duly  recorded  on  the  twenty-third  day 
of  April,  1897,  with  the  recorder  of  Idaho  county;  that  on 
July  27,  1897,  George  Wirtz  and  John  Welch,  who  were  then 
and  there  in  possession  of  said  Summit  mining  claim,  entered 
into  a  contract  to  sell  and  convey  said  mining  claim  and  all 
thereof  to  C.  E.  Page,  which  contract  has  been  introduced  in 
evidence  as  defendants'  exhibit  'A.'  That  said  contract  was 
shortly  thereafter  assigned  to  E.  D.  Ford;  that  there  was  paid 
on  said  contract  to  George  Wirtz,  on  or  about  November  1, 1897 
the  sum  of  two  hundred  dollars  and  that  there  has  been  paid 
upon  the  same  altogether  about  two  thousand  dollars.  That 
said  contract  covered  other  claims,  and  that  the  entire  amount 
to  be  paid  thereunder  was  forty  thousand  dollars.  That  E. 
D.  Ford  went  into  possession  of  the  said  Summit  mining  claim 
immediately  after  the  execution  of  said  contract,  and  not  later 
than  November  1,  1897,  and,  together  with  his  associates  un- 
der said  contract  and  successors  in  interest,  have  been  in  pos- 
session of  said  mining  claim  ever  since,  and  have  expended 
large  sums  of  money  in  working  and  developing  said  claim. 
That  said  contract  of  purchase  under  date  of  July  27,  1897, 
is  still  in  force  and  effect,  the  time  of  payment  having  been  ex- 
tended and  the  sum  of  about  thirteen  or  fourteen  thousand 
dollars  yet  being  due  for  said  undivided  one-fourth  interest." 

3.  "That  neither  of  the  plaintiffs  have  at  any  time  been  in 
possession  of  said  Summit  mining  claim  prior  to  the  com- 
mencement of  this  suit." 

4.  "That  E.  D.  Ford  acquired  his  interest  in  said  property 
by  virtue  of  said  contract,  and  his  right  to  purchase  the  same 
and  his  possession  of  said  Sinnmit  mining  claim  under  said 
contract  long  prior  to  the  commencement  of  this  action  upon 
the  part  of  the  ])laintiffs  in  the  state  of  Washington  as  afore- 
said." 

745  5  "That  George  Wirtz  and  John  Welch  have  at  all 
times  herein  mentioned  been  citizens  of  the  United  States,  over 
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the  age  of  twenty-one  years,  and  citizens  of  the  state  of  Idaho 
since  1894.  That  E.  D.  Ford  is  a  citizen  of  the  United  States. 
and  has  been  a  citizen  of  the  state  of  Idaho  and  a  resident  of 
the  state  of  Idaho  since  June  1,  1898.  That  the  defendant  is  a 
corporation  organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  state  of  Colorado,  and  that  since  October  18.  1899, 
has  maintained  its  agent  upon  whom  process  could  be  served, 
within  the  state  of  Idaho,  in  conformity  with  the  laws  of  the 
State  of  Idaho." 

As  conclusions  of  law  from  the  foregoing  facts,  the  court 
found : 

1.  "That  these  defendants  were  in  no  wise  bound  or  affected 
in  their  rights  by  the  judgment  or  decree  rendered  in  said 
cause  heretofore  referred  to  in  the  state  of  Washington,  and 
that  the  said  judgment  or  decree  was  wholly  inoperative  as  to 
these  defendants  and  their  rights  under  the  contract  of  pur- 
chase and  their  right  to  the  possession  of  the  Summit  mining 
claim  or  any  part  thereof." 

2.  "That  the  plaintiffs  can  take  nothing  by  this  cause  of 
action,  and  that  the  defendants  are  entitled  to  judgment  for 
costs  and  disbursements  herein,  and  it  is  ordered  that  judg- 
ment be  entered  accordingly." 

The  only  question  necessary  for  our  determination  in  this 
case  is  whether  or  not  the  defendant  Ford  was  bound  by  the 
judgment  of  the  Washington  court  of  February  16,  1900,  in 
case  of  Toklas  et  al.  v.  Wirtz  et  al.  Before  considering  that 
question  it  should  be  observed  that  the  contract  under  which 
Ford  acquired  his  interest  in  the  property  was  entered  into 
prior  to  the  commencement  of  the  action  in  the  Washington 
court,  and  his  entry  into  possession  of  the  property  was  also 
prior  to  that  date.  It  is  also  a  conceded  fact  in  this  case  that 
the  plaintiffs  in  the  action  commenced  in  the  Washington 
court  had  actual  notice  of  the  interest  claimed  in  the  property 
by  Ford,  as  well  as  the  constructive  notice  which  was  imparted 
by  his  possession  ''*^  of  the  property  at  that  time.  It  is  ad- 
mitted, on  the  other  hand,  by  Ford's  counsel,  that  he  is  not  a 
bona  fide  purchaser  within  the  meaning  of  the  law  of  the  in- 
terest claimed  by  him,  for  the  reason  that  he  had  not  made 
full  payment  of  the  purchase  price  prior  to  the  commencement 
of  that  action. 

The  general  rule  of  law  applicable  to  a  case  of  this  kind  is 
stated  by  Black  on  Judgments,  volume  2,  section  549,  as  fol- 
lows: "It  is  well  settled  that  a  judgment  is  conclusive,  not  only 
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upon  those  who  were  actual  parties  to  the  litigation,  but  also 
upon  all  persons  who  are  in  privity  with  them."  This  we  un- 
derstand to  be  the  correct  rule  of  law  upon  the  subject.  There 
is  no  question  in  this  case  but  that  the  appellant  Ford  was 
not  a  party  to  the  action  wherein  the  judgment  and  decree  was 
obtained  in  the  Washington  court.  The  only  question,  there- 
fore, remaining  to  be  determined  is:  Was  he  a  privy  to  the 
judgment  or  in  privity  with  the  defendant  Wirtz  in  that  ac- 
tion ?  Freeman  on  Judgments,  volume  1,  section  162,  fourth 
edition,  in  discussing  the  question  as  to  who  are  parties  privy, 
says:  "It  is  well  understood,  though  not  usually  stated  in  ex- 
press terms  in  works  upon  the  subject,  that  no  one  is  privy  to 
a  judgment  whose  succession  to  the  rights  of  property  thereby 
affected  occurred  previously  to  the  institution  of  the  suit." 

In  24  American  and  English  Encyclopedia  of  Law,  second 
edition,  page  746,  it  is  said:  "Every  person  is  privy  to  a 
judgment  or  decree  who  has  succeeded  to  an  estate  or  interest 
held  by  one  who  was  a  party  to  such  judgment  or  decree,  if 
the  succession  occurred  after  the  bringing  of  the  action.  But 
in  order  that  privity  shall  exist,  the  succession  must  have  oc- 
curred after  the  institution  of  the  suit.  One  who  succeeded  to 
the  right  of  property  of  a  party  prior  to  that  time  is  not  in 
privity  with  him  and  is  not  concluded  by  the  judgment": 
Dull  V.  Blackman,  169  U.  S.  243,  18  Sup.  Ct.  Rep.  333,  42  L. 
ed.  733. 

In  Shay  v.  McNamara,  54  Cal.  174,  the  court,  in  determin- 
ing whether  certain  parties  were  privy  to  a  judgment  which 
had  been  introduced  against  them,  said:  "This  was  the  origin 
of  whatever  interest  the  Johnsons  acquired  under  the  Kellys ; 
and  having  originated  before  the  commencement  of  the  suit  of 
'''*''  Morgans  v.  Kelly,  it  follows  that  they  are  unaffected  by 
the  judgment  in  that  case;  for  only  those  are  privies  whose 
interest  in  the  subject  matter  of  the  suit  originated  subsequent 
to  its  commencement." 

Weed  Sewing  Machine  Co.  v.  Baker,  40  Fed.  56,  was  an 
action  in  some  respects  similar  to  the  one  under  considera- 
tion, and  it  was  there  held  that:  "A  party  in  jwssession  of 
land,  claiming  an  interest  as  purchaser,  or  under  a  contract  to 
purchase,  is  not  in  privity  with  his  grantor.  On  the  contrary, 
his  claim  is  adverse  to  his  grantor,  and  it  must  follow  that 
he  is  not  bound  by  a  decree  against  the  latter  in  a  ca.se  to 
which  he  is  not  a  party  and  rendered  in  a  suit  commenced 
after  he  purchased  and  took  possession." 
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In  Seymour  v.  Wallace,  121  Mich.  402,  80  N.  W.  242,  the  su- 
preme court  of  Michigan,  in  determining  to  what  extent  a 
party  was  bound  by  a  judgment  to  which  he  was  not  made  a 
party,  quoted  with  approval  from  Coles  v.  Allen,  64  Ala.  105, 
the  following  language:  "No  alienee,  grantee,  or  assignee  is 
bound  or  affected  by  a  judgment  or  decree  rendered  in  a  suit 
commenced  against  the  alienor,  grantor,  or  assignor,  subse- 
quent to  the  alienation,  grant,  or  assignment;  for  the  plain 
reason  that  otherwise  his  rights  of  property  could  be  devested 
without  his  consent,  and  the  fraud  or  laches  of  the  grantor 
could  work  a  forfeiture  of  estates  he  had  created  by  the  most 
solemn  conveyances.  Whatever  may  be  the  force  and  effect 
of  the  judgment  or  decree  against  the  grantor,  if  it  is  sought 
to  be  used  to  the  prejudice  of  the  grantee,  there  must  be  inde- 
pendent, distinct  evidence  of  the  facts  which  authorized  its 
rendition":  Stone  v.  Stone,  179  Mass.  555,  61  N.  E.  268;  Hart 
V.  Moulton,  104  Wis.  349,  76  Am.  St.  Rep.  881,  80  N.  W.  600; 
Cypreanson  v.  Berge,  112  Wis.  260,  87  N.  W.  1081 ;  Coles  v. 
AUen,  64  Ala.  105;  Sorenson  v.  Sorenson  (Neb.),  98  N.  W. 
337. 

The  judgment  in  Toklas  et  al.  v.  Witz  et  al.,  having  been 
rendered  by  a  court  which  had  no  jurisdiction  over  the  prop- 
erty situated  in  this  state,  became  merely  a  judgment  in  per- 
sonam, and  was  only  binding  upon  those  reached  by  personal 
service:  Freeman  v.  Alderson,  119  U.  S.  185,  7  Sup.  Ct.  Rep. 
165,  30  L.  ed.  372 ;  Dull  v.  Blackman,  169  U.  S.  243,  18  Sup. 
Ct.  Rep.  333,  42  L.  ed.  733 ;  Pennoyer  v.  Neff,  95  U.  S.  723,  24 
L.  ed.  "^^^  565.  The  plaintiff  in  the  Washington  court,  appre- 
ciating this  fact,  dismissed  his  action  as  to  Ford  and  all  other 
defendants  on  whom  he  failed  to  get  personal  service.  The 
"full  faith  and  credit"  commanded  by  section  1  of  article  4 
of  the  federal  constitution  to  be  given  by  each  state  to  the  ju- 
dicial proceedings  of  every  other  state  does  not  mean  that  such 
proceedings  shall  be  given  any  greater  "faith  and  credit"  in 
a  sister  state  than  they  would  be  accorded  in  the  state  where 
taken.  If  the  judgment  of  Toklas  et  al.  v.  Wirtz  et  al.  had 
been  rendered  in  this  state  and  the  interest  claimed  by  Ford 
had  been  acquired  subsequent  to  the  entry  of  that  judgment,  or 
subsequent  to  the  filing  of  a  lis  pendens  in  the  proper  office, 
then  Ford  would  be  a  party  privy  to  Wirtz,  his  grantor,  and 
bound  by  the  judgment.  The  judgment,  we  apprehend,  would 
liave  had  the  same  effect  in  Washington  had  the  property  been 
situated  in  that  state.     But  when  Ford  secured  his  contract 
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and  entered  into  the  possession  of  the  premises  no  action  was 
pending.  After  Wirtz  had  contracted  to  part  with  his  title, 
he  might  have  lost  interest  in  defending  a  title  which  he  had 
agreed  to  part  with,  and  especially  would  this  be  true  where 
but  little  remained  due  on  the  contract  price  and  the  grantor 
was  thriftless  and  execution  proof  against  any  possible  judg- 
ment for  damages.  In  the  latter  case  the  law  will  not  leave 
open  so  wide  a  door  for  fraud  and  injustice,  but  will  allow  the 
party  acquiring  such  a  property  right  his  day  in  court  to  con- 
test the  claim  on  which  a  recovery  is  sought.  The  right  ac- 
quired by  Ford  under  his  contract  of  July  27,  1897,  became  a 
property  right ;  but  under  the  contract  for  purchase.  Ford  did 
not  become  a  party  privy  to  an  action  subsequently  instituted 
against  his  grantor  and  to  which  he  was  not  made  a  party. 
There  was  no  error  in  the  conclusion  reached  by  the  trial 
judge,  and  the  judgment  will  therefore  be  affirmed.  Costs 
awarded  to  respondent. 

Stockslager,  C.  J.,  and  Sullivan,  J.,  concur. 


A  Grantee  of  Lani  is  tvoi  Afeded  by  a  Judpment  a^inot  bis 
frrantor  after  the  conveyance  merely  because  of  privity  of  estate: 
Bensimer  v.  Fell,  35  W.  Va.  15,  29  Am.  ot.  Rep.  774.  See,  however, 
Ahlers  v.  Thomas,  24  Nev.  407,  77  Am.  St.  Rep.  820. 
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THOMPSON  V.  HBMENWAY. 

[218  111.  46,  75  N.  E.   791.] 

JUDGMENT  OF  FORECLOSURE — Parties,  When  Bound  toy 
and  by  the  Appearance  of  an  Attorney. — If,  in  a  suit  to  foreclose  a 
mortgage,  a  corporation  appears  and  answers  the  complaint  by  an 
attorney,  it  cannot  avoid  the  effect  of  the  judgment  by  showing 
that  it  did  not  employ  such  attorney,  if  the  suit  wns  prosecuted  in 
its  name  and  with  its  knowledge,  and  the  decree  therein  was  ren- 
dered after  such  knowledge  and  without  objection  on  its  part, 
(p.   244.) 

JUDGMENT  LIEN — Enforcement  of  by  Another  Judgment.— 
If  the  defendant  in  a  suit  to  foreclose  a  lien  claims  that  under  a 
judgment  rendered  in  a  national  court,  he  is  entitled  to  a  lien  on 
the  property  paramount  to  the  lien  of  the  complainants,  and  they, 
for  reasons  specified  in  the  pleadings,  insist  that  such  judgment  is 
not  a  lien,  a  decree  in  favor  of  such  defendant  directing  a  sale  of 
the  property  and  awarding  him  priority  out  of  the  proceeds  is  a 
proper  mode  of  enforcing  such  judgment  lien  and  conclusive  on  all  the 
parties  to  the  foreclosure  suit.      (p.  245.) 

JUDGMENT  LIE3S1,  Creation  of  Where  the  Sale  is  Made  in 
Another  Suit. — If  the  holder  of  a  judgment  is  made  a  party  de- 
fendant to  a  suit  to  foreclose  a  mortgage  and  by  his  answer  sets  up 
h'  judgment  and  lien,  and  the  court,  deciding  in  his  favor,  directs 
a  sale  of  the  property  and  awards  him  priority  of  payment  out  tf 
the  proceeds,  such  sale,  when  made,  relates  to  the  date  of  the  incep- 
tion of  the  judgment  lien.  It  is  not  necessary  that  the  judgment 
lien  be  enforced   by  the  levy  of   execution,      (p.   245.) 

JUDGMENT  LIEN,  When  Preserved  by  a  Decree  of  Foreclo- 
sure.— If,  in  a  suit  to  foreclose  a  mortgage,  a  judgment  creditor 
is  made  a  party  defendant  and  pleads  his  judgment,  and  the  court 
finds  it  to  be  paramount  as  a  lien  to  the  mortgage,  and  decrees 
that  the  land  be  sold  free  from  the  lien  of  the  judgment  as  well 
as  free  from  the  lien  of  the  mortgage,  and  that  the  lien  of  the 
judgment  shall  be  transferred  to  and  become  a  lien  upon  the  pro- 
ceeds of  the  sale,  the  sale  so  decreed  is  in  execution  of  the  judg- 
ment as  well  as  of  the  mortgage,  and  the  title  resulting  from  tlie 
sale  relates  to  the  date  of  the  judgment  lien  and  cuts  off  all  sub- 
sequently   acquired    titles    and    Jicn;.      (pp.    2i5,    246.) 

(239) 
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EES  JUDICATA. — In  a  Suit  to  Foreclose  a  Mortgage  to  which 
a  Holder  of  a  Judgment  Rendered  in  One  of  the  National  Courts  i 
Made  a  Party  Defendant,  and  answering,  sets  up  his  judgment 
and  claims  a  lien  thereunder  paramount  to  the  mortgage,  the  ques- 
tionfl  whether  such  judgment  could  be  enforced  by  a  decree  in 
such  court  without  a  crossbill,  or  whether  it  could  be  enforced 
hy  a  decree  in  the  state  court  in  any  manner,  or  whether  the  only 
manner  in  which  the  defendant's  lien  could  be  enforced  was  by 
execution  issued  on  the  judgment  and  levied  on  the  land,  were  mat- 
ters properly  involved  in  the  foreclosure  suit,  and  might  have 
been,  if  they  were  ,  ot,  raised  and  determined  l)y  it,  and  as  t'  them, 
the  decree  of  foreclosute  is  res  judicata,     (p.  246.) 

MOBTOAOi:,  Senior,  When  Cut  Oflf  by  Decree  of  Foreclosure. 
If,  under  a  suit  to  foreclose  a  mortgage,  a  judgment  creditor  and 
also  a  prior  mortgagee  of  the  mortgagor  are  made  parties  defendant, 
and  the  judgment  creditor  sets  up  his  judgment  in  his  answer,  claim- 
ing it  to  be  paramount  to  both  mortgages,  and  the  court  g  finds 
and  directs  a  sale  of  the  property  and  awards  priority  to  the  judg- 
ment creditor  out  of  the  proceeds  of  the  sale,  the  sale,  when  made, 
transfers  title  paramox  nt  to  the  lien  of  such  prior  mortgage,  and 
the  title  of  any  purchaser  claiming  under  a  sale  subsequently  made 
thereunder,     (pp.  247,  248.) 

Ejectment.  The  land  in  controversy  at  one  time  belontred 
to  the  J.  S.  Keater  Lumber  Company,  and  became  subject  to 
liens  as  follows:  1.  Of  a  judgment  against  that  company  in 
favor  of  the  plaintiffs  in  this  action,  rendered  in  the  circuit 
court  of  the  Ihiited  States  for  the  northern  district  of  Illinois, 
^Farch  31,  1888,  and  affirmed  by  the  supreme  court  of  the 
United  States  in  1892 ;  2.  Of  a  mortgage  executed  by  the  com- 
pany to  the  IMoline  Savings  Bank,  December  11,  1891;  aiul 
3.  Of  a  mortgage  executed  by  the  same  company  December  20, 
1892,  in  favor  of  Charles  IT.  Deere  and  others,  to  secure  in- 
debtedness due  by  the  company  to  many  of  its  creditors.  On 
April  2,  1892,  the  Rock  Island  Natioiuil  Bank,  one  of  the 
creditors  secured  by  the  last-named  mortgage,  brought  suit  to 
foreclose  it,  making  parties  defendant  the  plaintiffs  in  this 
action.  On  Jaiuiary  11,  1893,  Ira  0.  Wilkinson  filed  appear- 
ances in  this  suit  in  the  name  of  the  Moliiio  Savings  Bank.  It 
claimed  to  own  one  of  the  notes  secured  by  the  Deere  mort- 
gage. On  the  .same  day  an  amended  bill  was  filed  by  which 
the  bank  became  one  of  the  complaiiuuits,  and  averred  that  it 
owned  one  of  the  notes  secured  by  the  Deere  mortgage.  On 
September  20,  1892,  the  plaintiff's  in  this  action  filed  tlieir  an- 
swer, setting  up  their  judgment  and  claiming  it  to  be  a  su- 
perior lien  to  the  ])roiuises.  December  21,  1893,  suit  was  be- 
gun to  foreclose  the  mortgage  given  to  the  bank,  and  the  plain- 
tiffs in  this  action  were  made  pjirtias  defendant,  and  filed  their 
answer,  again  setting  up  their  lien  by  judirment,  and  the  suit 
was  then  permitted  to  languish,  apparently  awaiting  the  result 
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of  the  Deere  foreclosure.  In  the  latter  suit  a  decree  was  en- 
tered November  17,  1896,  in  which  it  was  found  that  the  note 
claimed  to  be  held  by  the  bank  and  to  be  secured  by  the  Deere 
mortgage  had  been  paid ;  that  the  lien  of  the  plaintiffs  in  this 
action  was  a  first  or  superior  lien,  and  a  decree  was  entered 
directing  a  sale  of  the  premises  described  in  the  Deere  mort- 
gage, declaring  that  the  equities  of  the  plaintiffs  in  this  action 
were  superior  to  those  of  the  company  and  all  other  parties 
to  the  suit,  and  that  the  sale  should  be  free  from  the  lien  of 
such  judgment  as  well  as  from  the  lien  of  the  bank's  note  and 
mortgage,  that  the  lien  of  the  judgment  be  transferred  and 
become  a  lien  on  the  proceeds  of  the  sale,  and  that  in  case  the 
plaintiffs  in  this  suit  should  become  purchasers  at  the  sale, 
they  should  be  allowed  to  retain  out  of  the  amount  bid  by  them 
the  sum  found  due  them  on  their  judgment.  Nowhere  in  the 
decree  nor  in  the  pleadings  or  evidence  was  the  mortgage  of 
the  Moline  Savings  Bank  mentioned.  On  December  17,  1898, 
the  plaintiffs  in  this  action  became  the  purchasers  at  a  sale 
made  under  the  decree  hereinbefore  mentioned.  In  the  mean- 
time plaintiffs  had  been  dismissed  as  parties  defendant  to  the 
suit  brought  by  the  Moline  Savings  Bank,  and  on  July  8,  1898, 
a  decree  was  entered  in  this  latter  suit  foreclosing  the  mort- 
gage held  by  that  bank,  and  a  sale  was  subsequently  made 
thereunder  under  which  the  defendants  in  this  action  claimed 
title.  Upon  these  facts  the  trial  court  held  that  the  defend- 
ants were  the  purchasers  of  the  legal  title;  that  the  lieu  of  the 
judgment  of  the  plaintiffs  entered  in  the  circuit  court  of  the 
United  States  could  only  be  enforced  in  proceedings  in  that 
court,  as  prescribed  by  the  statute  of  the  United  States;  that 
the  bank  was  not  a  party  complainant  in  the  suit  to  foreclose 
the  Deere  mortgage;  that  its  lien  was  superior  to  that  mort- 
gage, and  it  was  not  a  necessary  and  proper  party  in  the  suit 
to  foreclose  it  and  was  not  affected  by  such  suit;  that  the  sale 
under  the  decree  in  the  Deere  mortgage  suit  was  not  a  sale  un- 
der the  judgment  of  the  circuit  court  of  the  United  States; 
and  finally,  that  the  plaintiffs  in  this  action  were  not  entiiied 
to  the  possession  of  the  premises  sued  for  by  them.  The  plain- 
tiffs appealed. 

James  Wickham,  James  O'Neill  and  Jackson,  Hurst  &  Staf- 
ford, for  the  appellants. 

Charles  M.  Osborn,  George  W.  Wood  and  Burton  F.  Peek, 
for  the  appellees. 
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*^  RICKS,  J.  The  contention  of  appellants  is,  that  the 
Moline  State  Savings  Bank,  which  foreclosed  the  six  thousand 
dollar  mortgage  and  purchased  the  property  at  the  salcy  and 
Porter  Skinner,  the  assignee  thereof  and  testate  of  appellees, 
who  received  the  assignment  of  said  certificate  of  purchase 
from  said  bank,  were  parties  complainant  in  the  suit  of  the 
Rock  Island  National  Bank  et  al.  against  the  J.  S.  Keater 
Lumber  Company  and  appellants  and  other  persons,  and  are 
bound  by  the  provisions  of  the  decree  entered  in  that  suit ;  that 
the  effect  of  the  sale  under  the  decree  in  that  suit  was  to  vest 
in  appellants,  who  were  the  purchasers  at  that  sale,  title  to 
the  premises  both  under  the  mortgage  foreclosed  and  under 
the  lien  of  appellants'  judgment  in  the  federal  court  and 
also  of  the  interests  in  the  premises  held  by  the  various 
parties  to  the  suit;  that  the  decree  in  that  suit  is  res  judi- 
cata as  to  rights  of  the  parties  in  the  premises;  that  the 
decree  of  foreclosure  of  the  Moline  State  Savings  Bank's 
mortgage  was  entered  on  July  8,  1899,  after  appellants 
had  become  the  purchasers  at  the  sale  under  the  decree  in  the 
suit  of  the  Rock  Island  National  Bank  et  al.  against  the  Keater 
Lumber  Conipany  et  al.,  and  that  said  decree,  under  which  ap- 
pellees claim  title,  was  had  and  entered  without  appellants  be- 
ing made  parties  thereto,  and  that  the  only  effect  of  such  de- 
cree and  sale  was  to  vest  in  Porter  Skinner,  under  the  master's 
deed,  an  equitable  assignment  of  the  mortgage  of  the  Moline 
State  Savings  Bank. 

Appellees  deny  that  the  Moline  State  Savings  Bank  was 
a  party  to  the  decree  in  th^  foreclosure  of  the  Deere  blanket 
mortgage  at  the  suit  of  the  Rock  Island  National  Bank  and 
others,  and  say  that,  if  it  shall  be  held  that  said  bank  was  a 
party  to  said  proceeding,  the  decree  therein  was  only  binding 
upon  said  bank,  and  those  claiming  through  or  under  it,  as 
far  as  the  niatters  in  that  case  were  actually  litigated;  that 
the  rights  of  the  Moline  State  Savings  Bank  under  the  mort- 
gage ''•^'  through  which  appellees  claim  title  were  in  no  manner 
in  question  in  that  suit,  and  that  the  decree  did  not,  and  could 
not,  make  the  lien  of  the  Deere  blanket  mortgage  superior  to 
the  lien  of  the  prior  mortgage  held  by  the  Moline  State  Sav- 
ings 15ank;  that  the  judgment  in  favor  of  appellants  in  the 
United  States  circuit  court  was  not,  and  could  not  be,  en- 
forced by  a  dec'ree  of  the  state  courts,  and  that  all  the  title 
that  appellants  got  must  depend  upon  and  relate  to  the  Deere 
blanket  mortgage,  which   vris   n   junior  mortcnizo  to  tliat   of 
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the  proline  State  Savings  Bank,  and  that  under  it  appellants 
could  only  obtain  the  right  of  redemption  from  the  mortgage 
through  which  appellees  claim.  It  therefore  becomes  mate- 
rial to  first  inquire  whether  the  Moline  State  Savings  Bank 
was  a  party  to  the  foreclosure  proceedings  under  the  Deere 
blanket  mortgage. 

While  it  is  true  that  some  of  the  bank  officers  say  that 
they  do  not  think  Judge  Wilkinson  was  actually  employed 
by  the  bank  to  enter  its  appearance  and  prosecute  and  join 
it  in  the  prosecution  of  the  bill  in  that  case,  it  does  appear 
that  Judge  Wilkinson,  at  the  time  the  second  amended  bill 
was  filed,  in  January,  1893,  signed  the  bill  as  solicitor  for  all 
the  parties  complainant,  including  the  bank;  that  Mr.  Charles 
F.  Hemenway,  its  cashier,  and  Mr.  Porter  Skinner,  who  was 
president  of  the  bank,  were  also  parties  complainant,  and  a 
copy  of  the  note,  marked  "Exhibit  M,"  which  the  bill  alleged 
belonged  to  the  bank  and  was  secured  by  the  Deere  blanket 
luortgage,  was  in  the  handwriting  of  Mr.  Hemenway,  the 
cashier  of  the  bank.  Judge  Wood,  one  of  the  attorneys  of 
the  ]\roline  State  Savings  Bank,  who  foreclosed  the  mort- 
gage through  which  appellees  claim,  testified  that  about  the 
time  he  filed  the  bill  to  foreclose  that  mortgage,  which  was 
in  December,  1893,  he  knew  that  the  Moline  State  Savings 
Bank  was  a  party  to  the  foreclosure  proceeding  in  the  other 
case  and  discussed  the  matter  with  the  officers  of  the  bank, 
and  the  record  shows  that  a  decree  was  not  entered  in  the 
former  proceeding  until  November,  1896,  so  that  the  officers 
^^  of  the  bank,  and  its  attorney,  Judge  Wood,  had  notice,  more 
than  three  years  before  the  termination  of  the  suit,  that  it 
was  a  party,  and  so  far  as  the  record  or  evidence  discloses  it 
remained  a  party  to  it,  and  without  any  efit'ort  to  dismiss  or 
any  protest,  until  the  final  decree  and  during  the  appeal  of  the 
case  to  this  court.  Not  only  did  it  remain  a  party  to  the  suit 
with  the  Rock  Island  National  Bank,  under  the  Deere  blanket 
mortgage,  until  the  final  determination  thereof,  but  the  rec- 
ord also  shows  that  the  proceeding  for  the  foreclosure  of  its 
own  mortgage  was  suspended  and  no  decree  taken  until  after 
the  affirmance  by  this  court  of  the  decree  under  the  Deere 
blanket  mortgage.  By  the  allegations  in  the  bill  of  the  Deere 
mortgage  foreclosure  proceeding  the  validity  and  lien  of  ap- 
pellant's judgment  in  the  federal  court  were  put  directly  in 
question,  the  complainants  in  their  bill  alleging  that  if  appel- 
lants had  any  lien  it  Avas  subordinate  to  the  Deere  mortgage, 
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and  that  mortjraere  on  its  face  purported  to  be  subordinate  to 
the  mortjrajre  of  the  savinpfs  bank,  and  it  was  a  matter  of 
material  interest  to  the  savinprs  bank  that  appellants'  judg- 
ment, which  was  prior  in  date  to  both,  should  be  declared 
.subservient  to  the  lien  of  the  Deere  mortgrage,  as  that  would 
also  niaVe  it  subservient  to  the  lien  of  the  savings  bank  mort- 
gage. The  Deere  mortgage  case  was  earnestly  contested  at 
every  stage,  and  the  ofTicers  of  the  savings  bank,  as  individu- 
als, were  materially  interested  in  the  proceeding  and  parties 
complainant  to  it.  and  it  is  incredible  that  they  would  be  ig- 
norant of  the  fact  that  the  bank  which  they  represented  and 
which  claimed  to  have  an  interest  in  the  fund  secured  by  the 
mortgage  was  a  party  thereto.  It  was  not  necessary  that  the 
savings  bank  should  specifically  or  particularly  employ  Judge 
\V'lkin«on  and  authorize  him  to  join  it  as  complainant  in  the 
bill  with  the  Rock  Island  National  Bank  in  the  foreclosure 
of  the  Deere  mortgage  in  order  to  bind  it  as  a  party.  It  is 
sufficient  that  the  suit  was  prosecuted  in  its  name  with  its 
knowledge,  and  decree  rendered  therein  after  such  knowledge 
witliout  objection  on  its  part:  2  Ency.  of  PI.  &  Pr.  682; 
"  24  Am.  &  Eng.  Ency.  of  Law,  2d  ed..  737:  Logan  v. 
Trayser,  77  Wis.  579,  46  N.  W.  877;  Carpenter  v.  Carpenter, 
136  :\rich.  362,  99  N.  W.  395.  The  witness  Hemenway,  upon 
whom  appellees  rely  to  show  that  Judge  Wilkinson  was  not  tlie 
counsel  of  the  .savings  bank  and  was  not  authorized  to  join 
it  as  complainant  in  said  foreclosure  proceeding,  did  not  re- 
member that  he  himself  was  a  party  to  said  ]>roeecding,  or 
that  the  Moline  State  Savings  Bank,  of  which  he  was  an  officer 
and  which  was  granted  material  relief,  was  also  a  party. 
From  the  whole  record  we  are  of  opinion  that  the  I\Ioline  State 
Savintrs  Bank  was  a  party  complainant  to  that  suit  and  was 
actively  concerned  with  it. 

In  the  foreclosure  suit  it  was  expressly  found  by  the 
court  that  appellants  had  recovered  a  judgment  against  the 
J.  S.  Keater  Lumber  Company  in  the  United  States  circuit 
court  for  the  northern  district  of  Illinois  on  March  31,  1S88, 
for  fifteen  thousand  five  hundred  and  sixty-eight  dollars  and 
ninety-nine  cents,  and  that  the  .same  became  a  lien  upon  all 
real  estate,  lands,  tenements  and  hereditaments  of  .said  lum- 
ber company,  including  the  lands  described  in  the  bill  of 
coini)laint  as  anicnded,  and  that  said  judgment  continued  to 
be,  and  was  at  the  time  of  said  decree,  a  lien  upon  all  lands 
of  said  lumber  company  and  the  lands  described  in  said  bill. 
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In  that  finding  lay  the  chief  bone  of  controversy  in  that  case. 
It  was  contended  by  the  complainants  in  that  case  that  the 
judgment  in  the  federal  court  entered  in  Cook  county  was 
not  a  lien  upon. lands  in  Rock  Island  county,  that  execution 
had  not  issued  on  the  judgment  in  time  to  preserve  the  lien, 
and  that  the  circuit  court  could  not  in  that  proceeding  en- 
force the  lien  and  make  it  superior  to  the  lien  of  the  blanket 
mortgage.  The  circuit  court  decided  adversely  to  those  con- 
tentions and  the  appellate  court  and  this  court  sustained  it. 
No  cross-bill  was  necessary  in  that  case  to  enforce  the  lien  of 
appellants'  judgment.  It  was  proper  to  do  so  under  their 
answer.    It  was  so  held  by  this  court  in  that  case. 

Appellees  say  that  the  only  benefit  or  title  appellants  ob- 
tained to  the  land  in  question  by  virtue  of  the  proceedings  in 
^**  the  foreclosure  of  the  Deere  mortgage  was  the  right  of  re- 
demption under  that  mortgage;  that  the  title  of  appellants 
cannot  relate  back  to  the  date  of  their  judgment  because, 
first,  the  decree  in  that  case  does  not  purport  to  enforce  the 
judgment,  and  second,  the  judgment  has  never  been  enforced 
by  the  levy  of  an  execution  and  sale  thereunder  in  the  man- 
ner prescribed  by  the  statute  of  the  United  States. 

We  cannot  agree  with  the  contention  that  the  court  did 
not,  in  that  decree,  purport  to  enforce  the  judgment.  It  finds 
that  it  became  a  lien  on  March  31,  18*^8,  that  it  continued  to 
be  a  lien  and  was  a  lien  at  the  time  of  the  entry  of  the  de- 
cree, and  while  it  is  true  that  the  decree  says  that  the  lien  of 
the  judgment  should  "be  transferred  to  and  become  a  lien 
upon  and  against  the  said  proceeds  of  the  sale,"  that  language 
is  only  used  in  connection  with  the  manner  of  the  sale.  It 
was  made  manifest  to  the  court  that  it  was  important  to  sell 
the  land,  not  subject  to  but  for  the  judgment  as  well  as  the 
mortgage  debt,  and  the  order  is  that  it  be  sold  "free  and  clear 
of  and  from  the  lien  of  said  judgment  ....  as  well  as  from 
the  lien  of  said  ....  mortgage."  We  think  this  order  not 
different  from  that  ordinarily  made  where  a  judgment 
creditor  is  made  a  party  to  the  foreclosure  proceeding.  If 
it  can  be  said  to  have  had  any  effect  upon  the  judgment  of 
appellants  in  addition  to  its  enforcement,  it  was  to  mak'e  the 
lien  of  it  specific  as  to  the  property  involved  in  that  suit.  No 
case  has  been  cited — and  we  should  be  averse  to  follow  it 
if  it  were — in  which  it  is  held  that  where  a  judgment  cred- 
itor is  brought  into  a  foreclosure  proceeding  and  the  order 
of  sale  is  for  the  satisfaction  of  both  the  judgment  and  the 
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mortgage,  the  .sale  is  not  in  execution  of  the  lien  of  the  judg- 
ment. There  was  nothing  before  that  court  but  the  question 
of  liens — the  lien  or  liens  created  by  the  mortgage  and  the 
lien  of  appellants'  judgment.  If  a  prior  judgment  creditor 
should  be  made  a  party  to  a  foreclosure  proceeding  by  a 
mortgagee  who  took  his  mortgage  subsequent  to  the  judg- 
tnent  lien,  and  the  sale  was  decreed  for  the  satisfaction  of 
^"  both  the  mortgage  and  the  judgment  lien,  it  would  seem 
puerile  to  urge  that  the  only  title  the  purchaser  obtained  was 
by  virtue  of  the  mortgage  lien.  The  power  of  a  court  of 
chancery  to  adjust  the  rights  of  various  lienholders  if  one 
of  them  is  such  as  gives  the  court  jurisdiction,  and  to  dis- 
pose of  the  property  affected  by  the  lien  to  the  benefit  of  the 
holders  according  to  priority,  has  been  so  long  recognized 
that  it  would  seem  to  be  now  beyond  question.  When  the 
court  has  jurisdiction  it  acts  upon  the  substance  and  not  upon 
the  form,  and  preserves  instead  of  destroying  rights.  If  it 
had  the  power  at  all  to  sell  the  property  under  the  judgment 
lien  in  favor  of  appellants,  then  it  had  the  power,  and  we 
must  hold  that  it  intended  to  preserve  to  appellants  the  bene- 
fit of  that  sale.  The  savings  bank  being  a  party  com()lainant 
to  that  proceeding  is  bound  by  it  as  far  as  the  chancellor  or 
this  court  could  bind  it. 

Whether  the  judgment  of  appellants  in  the  United  States 
circuit  court  could  be  enforced  by  a  decree  of  a  state  court 
without  a  cross-bill,  or  whether  it  could  have  been  enfoived 
by  a  decree  of  a  state  court  at  all  in  any  manner,  or  whether 
the  only  manner  in  which  the  lien  could  be  enforced  was 
by  execution  issued  on  the  judgment  and  levy  on  the  hind, 
were  matters  properly  involved  in  that  suit,  and  niiirht  have 
been,  if  they  were  not,  raised  and  determined  in  it,  and  as 
to  them  that  decree  is  res  judicata:  Hamilton  v.  Qiiiniby, 
46  111.  90;  Kelly  v.  Donlin,  70  111.  378;  (iage  v.  Ewing,  107 
111.  11;  Scales  V.  King,  110  111.  456.  What  was  done  there 
wa-i  (lone  at  the  recjuest  and  prayer  of  the  savings  bank,  and 
it,  or  those  claiining  under  it,  will  not  be  heard  to  say  that 
thfv  are  not  bound  by  it. 

'I'hcre  is  iiiticli  force  in  the  argument  of  appellants  that 
ai>i>i-'lli'(^s  iii'c  ('.>tf»i)i)ed  to  assert  any  lien  of  the  savings  bank 
niocluMLic  as  ag;iiiis1  this  sale.  The  savings  bank  niortga.m' 
was  dated  Decciriber  8,  1891,  was  due  in  one  year,  with  in- 
♦  crc^st  payable  semi-annually  in  advance,  and  conditions  of 
torrciturc  on  failure  to  pay  interest.    At  the  time  the  savini;s 
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****  bank  asked  to  be  made  a  party  complainant  in  the  foreclos- 
ure of  the  Deere  mortgage  (January  31,  1893)  the  mortgage 
it  held  was  wholly  past  due  and  unpaid,  except  the  first  semi- 
annual payment  of  interest,  which  was  paid,  presumably,  at 
the  time  the  mortgage  was  made,  so  that  when  the  savings 
bank  became  a  co-complainant  with  the  Rock  Island  Na- 
tional Bank  et  al.  in  the  foreclosure  of  the  Deere  mortgage, 
the  mortgage  of  the  savings  bank  could  have  been  foreclosed 
and  its  rights  adjusted  in  the  same  proceeding. 

Appellants  invoke  the  well-recognized  rule  that  the  doc- 
trine of  res  judicata  embraces  not  only  what  had  actually 
been  determined  in  the  former  suit,  but  also  extends  to  any 
other  matter  properly  involved  and  which  might  have  been 
raised  and  determined  in  it,  and  contend  that  as  the  savings 
bank  was  a  party  and  suffered  a  decree  ordering  the  sale  of 
the  property  in  fee  without  having  its  rights  under  its  mort- 
gage saved  by  the  terms  of  the  decree,  it  is  now  estopped  to 
say  that  its  lien  was  superior  to  the  lien  of  the  blanket  mort- 
gage. Appellees  answer  this  by  saying  that  it  did  not  lie 
within  the  powers  of  the  circuit  court  to  decree  the  lien  of  the 
blanket  mortgage  a  prior  lien  to  the  lien  of  the  savings  bank 
mortgage,  which  was  prior  in  date  and  recording.  Whether 
the  rule  of  res  judicata  can  be  carried  to  the  extent  contended 
for  by  appellants  seems  to  us  not  controlling  in  this  case,  and 
we  do  not  decide  it.  We  think  it  clear  that  the  chancellor, 
in  the  prior  foreclosure  proceeding,  did  determine  that  ap- 
pellants had  a  lien  upon  the  land  under  their  judgment ;  that 
that  lien  dated  back  to  the  date  of  the  judgment  in  18S8, 
which  was  prior  to  both  mortgages;  that  the  sale  was  as 
much  to  satisfy  that  lien  as  it  was  to  satisfy  the  lien  of  the 
second  mortgage,  and  that  the  proceeds  of  the  sale,  which  in 
this  case  happened  to  be  the  land  itself,  did  not  amount  to  as 
much  as  the  judgment  in  favor  of  appellants,  which  was  the 
first  lien,  and  that  therefore  there  was  nothing  realized  under 
the  sale  upon  the  second  or  blanket  mortgage.  We  also  hold 
that  for  the  preservation  of  the  title  of  appellants  and  in 
^^  determining  who  is  possessed  of  the  superior  or  paramount 
title  as  between  appellants  and  appellees,  appellants'  title  will 
and  should  relate  back  to  the  date  of  their  judgment :  Rorer 
on  Judicial  Sales,  sec.  366;  5  Cruise  on  Real  Property,  510; 
Kruse  v.  Scripps,  11  111.  98. 

We  regard  the  power  of  the  circuit  court  to  enforce  the 
lien  of  the  judgment  in  favor  of  appellants  under  the  pro- 
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ceedinpr  to  foreclose  the  blanket  mortgage  as  settled  by  the 
decree  in  that  case,  and  its  affirmance  by  this  court  on  that 
record,  on  the  principle  of  res  judicata.  The  doctrine  of  rela- 
tion is  necessarily  applicable  to  the  preservation  of  the  title 
claimed  under  such  sale.  Then,  if  we  do  not  go  to  the  extent 
of  holding  that  the  lien  of  the  savings  bank  mortgage,  under 
which  appellees  claim,  was  lost  or  made  subservient  to  the 
lien  of  the  second  or  blanket  mortgage  by  the  proceedings 
through  which  appellants  purchased  the  land,  it  leaves  appel- 
lees with  their  mortgage  still  subject  and  subservient  to  the 
lien  of  the  judgment  in  favor  of  appellants  as  it  was  before 
any  of  the  proceedings  were  begun,  and  the  right  of  the  sav- 
ings bank  under  its  said  mortgage  was  to  redeem  from  the 
sale  made  by  virtue  of  the  lien  of  appellants'  judgment.  Be- 
fore any  decree  had  been  taken  in  the  foreclosure  of  the  sav- 
ings bank  mortgage  appellants  had  become  the  purchasers 
of  the  land  at  the  sale  under  the  prior  decree.  Their  right, 
then,  to  the  land  by  virtue  of  that  sale  was  fixed,  and  appel- 
lees could  have  exercised  their  statutory  right  of  redemption 
through  that  sale,  which  included  no  part  of  the  moneys  or 
fund  repre.sented  by  the  second  or  blanket  mortgage.  This 
they  did  not  see  fit  to  do,  but  proceeded  to  take  a  decree  of 
sale  without  appellants  being  made  parties  to  the  proceeding 
or  dismissing  them  therefrom  after  they  had  answered.  We 
are  of  the  opinion  that  that  proceeding  did  not  give  them 
any  right  as  against  appellants,  and  certainly  not  a  superior 
rigiit  or  a  superior  title  to  that  of  appellants.  We  are  also  of 
opinion  the  circuit  court  was  in  error  in  making  its  holdings 
in  favor  of  appellees  and  rendering  judgment  for  them. 

*'-  The  judgment  of  the  circuit  court  will  be  reversed  and 
judgment  entered  in  this  court  for  appellants,  as  we  think 
no  dillereut  result  should  or  could  be  had  by  remanding  the 
cause. 

Mr.  Justice  Hand  dissenting. 


A  Judgment  on  the  merits  constitutes  a  bar  to  a  subsequent  .iftion 
founded  upon  the  same  claim  or  demand,  concluding  the  parties 
and  th<ir  privies,  not  only  as  to  every  matter  which  was  olTired 
and  nceivtd  to  sustain  or  defeat  the  claim  or  demand,  but  also 
as  to  any  other  admissil.le  matter  which  might  have  been  ofTereil 
for  that  purpose;  but  where  a  second  action  between  the  sanu' 
parties  is  upon  a  dilUrent  claim  or  demand,  the  judgment  in  the 
prior  action  operates  a-  an  estoppel  only  as  to  those  issue.  u[)on 
the  d(  terniinatioii  of  which  the  judgment  was  rendered,  and  does 
not  ext<  lid  to  matters  which  might  have  been,  but  were  not,  litigate;! 
and    {leterii'.ined    in    the    former   action:    Brack    v.    Bo\-d,    211     111.    I_'9u. 
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103  Am.  St.  Rep.  200,  and  cases  cited  in  the  cross-reference  note 
thereto;  Rew  v.  Independent  School  Dist.,  125  Iowa,  28,  106  Am. 
St.  Rep.  282.  As  to  whether  a  person  is  conclud-ed  by  a  judgment 
when  he  was  not  a  party  to  the  record,  although  he  appeared  by  at- 
torney, or  assumed  the  control  of,  or  actively  consents  to,  the 
proceedings,  or  had  notice  of  the  action,  see  Central  Baptist  Church 
V.  Manchester,  17  R.  I.  492,  33  Am.  St.  Rep.  893;  St.  Paul  Nat. 
Bank  v.  Cannon,  46  Minn.  95,  24  Am.  St.  Rep.  189;  Baxter  v.  Myers. 
85  Iowa,  328,  39  Am.  St.  Rep.  298;  Brown  v.  "Wilson,  21  Colo.  309, 
52  Am.  St.  Rep.  228;  Lower  Latham  .^  itch  Co.  v.  Louden  etc.  Canal 
Co.,  27  Colo.  267,  83  Am.  St.  Rep.  80. 


FORREST  V.  FEY. 

[218  111.  165,  75  N.  E.  789.] 

DIVORCE. — ^Whether  the  Plaintiff  had  an  Alleged  Cause  for 
Divorce  or  whether  the  allegations  of  ^.is  bill  and  the  proofs  to 
sustain  them  were  true  or  not  does  not  affect  the  validity  of  the 
decree  of  divorce,  if  the  court  had  jurisdiction  to  enter  it.     (p.  252.) 

DIVORCE  Granted  in  Another  State. — Where  a  transcript  of 
a  decree  entered  in  another  state,,  duly  certified,  is  offered  in  evi- 
dence in  this  state,  no  questions  are  open  to  inquiry  except  those 
of  jurisdiction,     (p.  252.) 

DIVORCE  in  Another  State,  Conclusiveness  of. — A  decree  of 
divorce  entered  in  another  state,  if  the  court  has  jurisdiction,  iias 
the  same  effect  in  every  other  state  as  iU  the  state  where  rendered, 
and  is  conclusive  of  the  merits  of  the  controversy,  no  matter  wh;i' 
fraud    may    have    intervened,     (p.    253.) 

DIVORCE,  Decree  of,  Presumption  of  Jurisdiction. — Where  a 
court  of  general  jurisdiction  proceeds  to  adjudicate  a  cause,  there 
is  a  presumption  of  jurisdiction,  but  this  presumption  applies  only 
when  the  record  is  silent  on  the  question,  and  if  there  is  an  affirma- 
tive showing  in  .he  record  that  there  is  no  jurisdiction,  the  judg- 
ment or  decree  is  void.     (p.  253.) 

JURISDICTION,  Presumption  of. — Where  a  decree  is  silent 
as  to  jurisdiction  over  the  defendant,  it  will  be  presumed;  but  if 
t..e  decree  is  silent  as  io  ser-  ici  oi  process,  and  the  ummons  shows 
a  want  of  or  an  insufficient  service,  the  presumption  of  jurisdii'tioa 
is  overcome,     (p.  253.) 

DIVORCE,  Decree  of  in  a  Sister  State,  When  Void. — If  a 
decree  of  divorce  is  granted  in  another  state  against  a  nonresident 
defendant,  and  it  appears  that  service  of  process  was  by  publica- 
tion, and  the  statute  of  the  state,  to  authorize  such  publication, 
required  an  affidavit  of  such  nonresidcnce,  and  the  draft  of  affidavit 
found  among  the  papers  is  neither  signed  by  the  proper  deponent 
nor  by  any  officer  purporting  to  administer  an  oath,  the  court  was 
without  jurisdiction,  and  the   decree  is  void.      (pp.   253,  254.) 

Schneider  &  Schneider  and  W.  N.  Carpenter,  for  the  appel- 
lant. 

Cloud  &  Thompson  and  Welty,  Sterling  &  Whitmore,  for 
the  appellees. 
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'««  CARTWRIGIIT,  C.  J.  Appellant  filed  in  the  circuit 
court  of  Ford  county  her  petition  for  the  assiprnment  to  her  of 
dower  in  one  hundred  and  twenty  acres  of  land  in  said  county, 
allep:in?  thnt  she  was  the  widow  of  Federick  Fey,  to  whom  she 
was  married  in  Arkansas,  and  making  the  appellees,  Anna  K. 
Fe3%  from  whom  she  alleged  that  Frederick  Fey  had  been  di- 
vorced before  his  marriage  to  her,  and  the  heirs  of  Frederick 
Fevand  John  A.  I\  font  el  ius,  defendants.  The  answers  to  the  pe- 
tition r;ii<ocl  an  issue  as  to  the  validity  of  the  divorce  obtained 
by  Frederick  Fey  in  the  chancery  court  of  Arkansas  county, 
Arkansas,  and  alleged  that  it  was  void  for  want  of  juris- 
diction in  said  court.  The  cause  was  referred  to  a  special 
master  to  take  and  report  the  evidence,  and  upon  a  hearing 
of  the  evidence  so  taken  the  petition  for  dower  was  dismissed 
and  this  appeal  was  prosecuted. 

Frederick  Fey  was  the  owner  of  two  hundred  acres  of 
land  in  Ford  county,  in  this  state,  and  lived  upon  it  with 
his  wife,  Anna  K.  Fey,  and  their  children.  In  the  spring 
of  1897  he  went  to  Arkansas  and  brought  a  piece  of  land  and 
remained  there  a  few  weeks.  He  returned  and  remained  at 
home  with  his  wife  and  children  until  the  spring  of  1899, 
when  he  again  went  to  Arkansas  and  came  back  in  the  fall 
of  that  year.  He  remained  at  home  with  his  wife  and  fam- 
ily for  about  three  weeks,  and  again  left  for  Arkansas  on 
November  4,  1899.  While  at  home  he  and  his  wife,  Anna 
K.  Foy,  conveyed  the  farm  to  John  A.  Montelius,  who  gave 
back  the  following  contracts,  one  to  Frederick  Fey,  agreeing 
to  convey  to  him  one  hundred  and  twenty  acres  upon  his 
o])t;iining  a  divorce  from  his  wife  and  paying  her  one  thousand 
dollnrs,  and  -""^  the  other  agreeing  to  convey  eighty  acres  to 
Anna  K.  Fey  when  her  husband  obtained  a  legal  divorce  from 
her: 

"Piper  City,  Illinois,  Nov.  1,  1S99. 

"Whereas  Fred  Fey  and  wife  have  this  day  deeded  to  me 
their  farm  ujmju  this  condition,  that  in  order  to  settle  (heir 
(lid'erenees  I  am  to  hold  the  title  to  said  land  until  Fred  Fey 
procures  a  leizal  divorce  from  his  wife  and  pays  to  said  Anna 
K.  Fey  tlie  sum  of  one  thousand  dollars  as  a  settlement  in  full 
for  her  dower  interest  in  the  east  half  of  the  south-east  (juarter 
and  the  south-west  (juarter  of  the  south-east  quarter  of  section 
twenty-two  (22  >,  touti  twenty-six  (26),  north,  ran,L:e  nine  (9), 
ea.st  of  the  third  principal  meridian.     When  this  is  done  said 
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party  of  second  party  agrees  to  deed  this  part  of  the  farm  of 
said  Fred  Fey.  his 

"FRED    X    FEY. 

mark 

"JOHN  A.  MONTELIUS. 
"Witness:  GEORGE  D.  MONTELIUS." 

"Piper  City,  Illinois,  Nov.  1,  1899. 
"Whereas  Fred  Fey  and  Anna  Fey  have  deeded  to  me 
their  farm  in  settlement  of  their  differences,  as  soon  as  Fred 
Fey  procures  a  legal  divorce  party  of  the  second  part  agrees 
to  re-convey  the  east  half  of  the  north-east  quarter  of  section 
twenty-two  (22),  town  twenty-six  (26),  north,  range  nine  (9), 
east  of  the  third  principal  meridian. 

"ANNA  K.  FEY. 

"JOHN  A.  MONTELIUS." 

On  April  24,  1900,  Frederick  Fey  filed  in  the  chancery 
court  of  Arkansas  county,  Arkansas,  his  bill  for  divorce  from 
his  wife,  Anna  K.  Fey,  and  on  August  9,  1900,  a  decree  of  di- 
vorce was  entered,  finding  that  said  Anna  K.  Fey  abandoned 
said  Frederick  Fey  in  March,  1898,  and  annulling  their  mar- 
riage. On  August  14,  1900,  Frederick  Fey  was  married  to 
appellant,  Mrs.  Lou  Walker.  In  October,  1900,  Frederick 
Fey  died,  and  appellant  afterward  married  Morgan  Forrest. 

The  only  question  which  will  be  considered  is  whether 
the  chancery  court  of  Arkansas  county,  Arkansas,  acquired 
jurisdiction  to  hear  and  determine  the  suit  for  divorce  of 
Frederick  Fey  against  Catarina  Fey,  as  Anna  K.  Fey  was 
styled  in  that  proceeding,  and  all  other  questions  raised  and 
argued  by  counsel  will  be  ignored. 

The  defendant,  Anna  K.  Fey,  resided  in  this  state  and  did 
not  appear  in  the  suit.  The  service  upon  her  was  by  publi- 
cation ^^^  of  a  warning  order.  The  statute  of  Arkansas  pro- 
vides that  when  it  appears  by  the  affidavit  of  the  plaintiff, 
filed  in  the  clerk's  office  at  or  after  the  conunencement  of  an 
action,  that  the  defendant  is  a  nonresident  of  the  state,  the 
clerk  shall  make  upon  the  complaint  an  order  warning  such 
defendant  to  appear  in  the  action  within  thirty  days  from  the 
time  of  making  the  order.  The  affidavit  required  by  the 
statute  before  a  warning  order  is  made  and  publication  thereof 
is  jurisdictional,  and  if  the  affidavit  is  not  made  it  is  fat.'.! 
to  the  jurisdiction:  ]Memphis  Land  Co.  v.  Levee  District.  7(» 
Ark.  409,  6S  S.  AV.  242.  Xo  affidavit  was  found  in  the  Hies  or 
of  record  in  the  cause,  and  there  was  no  finding  by  the  court 
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that  such  an  affidavit  was  ever  filed,  but  there  was  attached 
to  the  bill  of  complaint  a  draft  of  an  affidavit,  not  signed  or 
sworn  to,  as  follows: 

"Now  on  this  day  comes  the  complainant,  Frederick  Fey, 
who  on  his  oath  says  that  the  foregoing  complaint  is  true. 
And  he  further  states  that  the  defendant,  Catarina  Fey,  is  a 
non-resident  of  the  state  of  Arkansas,  and  asks  that  a  warning 
order  be  issued. 


* '  Subscribed  and  sworn  to  before  me  this day  of  April, 

A.  D.  1900. 


"No.  400.— Frederick  Fey  vs.  Catarina  Fey." 
Indorsed:  "Filed  in  my  office  and  L.  C.  Smith  appointed 
atty.  ad  litem,  and  warning  order  issued,  April  24,  1900. 

"I.  G.  GIBSON.  Clerk. 
"H.  B.Dudley,  D.  C. 
"WILLIAM  CARPENTER,  for  Plaintiff." 

The  warning  order  so  issued,  dated  April  24,  1900,  and 
signed  by  the  clerk,  was  published  in  a  newspaper  for  four 
successive  weeks.  In  the  decree  for  divorce  the  court  found 
that  the  defendant  had  been  properly  served  by  a  warning 
order  published  in  fit  and  ample  time,  but  found  nothing  as 
to  the  affidavit. 

One  of  the  grounds  upon  which  it  is  contended  that  the 
decree  of  divorce  was  void  is,  that  Frederick  Fey  had  no 
legal  ground  for  a  divorce  and  that  the  decree  was  obtained 
by  fraudulent  averments  and  proof.  Whether  he  had  any 
Jo»  lesral  ground  for  a  divt.ce,  or  whether  the  allegations  of 
his  bill  of  complaint,  or  the  proofs  to  sustain  them,  were  true 
or  false,  does  not  afl'eet  the  validity  of  the  decree  if  the  court 
had  jurisdiction  to  enter  it.  Where  a  transcript  of  a  decree 
entered  by  a  court  of  another  state,  duly  certified,  is  o(T'ered 
in  evidence  in  this  state,  no  questions  are  open  to  inquiry' 
except  cjuestions  of  jurisdiction  (McMillan  v.  Lovejoy,  115 
111.  498,  4  N.  E.  772),  including  fraud  affecting  the  jurisdic- 
tion or  the  discretion  of  the  court  to  exercise  such  jurisdiction  : 
Dunham  v.  Dunham,  102  111.  589,  44  N.  E.  841,  35  L.  R.  A. 
70.  After  a  court  has  acquired  jurisdiction  its  findings  arc 
conclusive  in  all  collateral  proceedings,  and  a  decree  rendered 
by  the  chancery  court  of  Arkansas,  if  it  had  jurisdiction,  has 
the  same  eiV(>ct  in  cvcrv  other  state  as  in  the  state  wliere  it 
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was  rendered,  and  is  conclusive  on  the  merits  of  the  contro- 
versy, no  matter  what  fraud  may  have  intervened :  Ambler  v. 
Whipple,  139  111.  311,  32  Am.  St.  Rep.  202,  28  N.  E.  841. 
In  the  absence  of  jurisdiction  to  pronounce  a  decree  it  is  abso- 
lutely void,  and  may  be  attacked  either  directly  or  collaterally. 
Where  a  court  of  general  jurisdiction  proceeds  to  adjudicate 
a  cause  there  is  a  presumption  of  jurisdiction ;  but  this  pre- 
.sumption  applies  only  when  the  record  is  silent  upon  the 
question,  and  if  there  is  an  affirmative  showing  in  the  record 
that  there  was  no  jurisdiction  the  judgment  or  decree  will  be 
void.  Where  the  decree  is  silent  as  to  the  jurisdiction  of  the 
court  over  the  defendants,  if  there  is  no  evidence  showing 
that  the  jurisdiction  was  not  acquired,  it  will  be  pre- 
sumed that  the  court  had  jurisdiction :  Benefield  v.  Al- 
bert, 132  111,  665,  24  N.  E.  634.  Where  a  decree  is  silent 
as  to  the  service  of  process,  and  the  summons  in  the  case  shows 
want  of  or  insufficient  service,  the  presumption  of  jurisdiction 
is  overcome :  Swearengen  v.  Gulick,  67  111.  208.  If  it  appears 
from  the  whole  record  in  a  case  that  the  court  did  not  have 
jurisdiction,  the  presumption  in  favor  of  jurisdiction  is  over- 
come: Osgood  V.  Blackmore,  59  111.  261.  When  the  record 
itself  shows  a  service  which  is  insufficient  and  there  is  no  find- 
ing from  which  it  may  be  presumed  that  there  is  ^'*^  another 
service,  the  presumption  in  favor  of  jurisdiction  is  rebutted: 
Clark  V.  Thompson,  47  111.  25,  95  Am.  Dec.  457.  Where  the 
record  itself  shows  that  notice  was  not  given  as  required  by 
law  the  jurisdiction  does  not  attach,  and  where  it  shows  that 
the  finding  of  jurisdiction  upon  which  the  court  acted  was 
insufficient,  the  finding  of  the  court  as  to  its  jurisdiction  is  not 
conclusive,  and  the  recital  of  proper  service  on  the  face  of 
the  decree  makes  no  difference:  Whitney  v.  Porter,  23  111. 
445;  Hemmer  v.  Wolfer,  124  111.  435,  16  N.  E.  652.  Jurisdic- 
tion over  the  defendant  in  the  divorce  suit  could  be  obtained 
by  publication  in  accordance  with  the  statute  of  Arkansas, 
but  if  process  was  not  served  or  notice  given  as  required  by 
law  the  court  did  not  acquire  jurisdiction  and  its  decree  was 
void :  Goudy  v.  Hall,  30  111.  109.  Where  the  facts  appearing 
on  the  face  of  the  record  show  that  the  court  of  another  state 
rendering  a  decree  of  divorce  had  no  jurisdiction  of  the  x>er.son 
of  the  defendant,  the  decree  is  void :  Tucker  v.  People,  122 
111.  583,  13  N.  E.  809. 

In  this  case  it  appears  on  the  face  of  the  record  that  there 
was  no  affidavit  of  nonresidence  as  required  by  the  statute 
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of  Arkansas.  A  paper  intended  to  be  sworn  to,  annexed  to 
the  bill  of  complaint,  and  upon  which  the  filing  and  notation 
of  the  clerk  that  a  warning  order  was  issued  appeared,  was 
neither  signed  nor  sworn  to.  There  was  no  finding  by  the 
court  that  any  affidavit  was  made  or  filed,  and  there  is  nothing 
from  which  any  presumption  can  arise  that  there  was  any 
other  paper  filed  as  an  affidavit.  The  complaint  with  that 
paper  attiU'hed  was  filed  and  the  warning  order  was  issued 
on  April  24,  1900,  and  it  is  manifest  that  the  unsworn  paper 
was  .-icted  upon  by  the  clerk  as  a  basis  for  the  warning  order. 
It  follows  that  the  chancery  court  in  Arkansas  had  no  juris- 
dietioii  to  enter  the  decree  of  divorce  and  the  decree  was  void. 
For  that  reason  the  court  did  not  err  in  dismissing  the  peti- 
tion. 

The  decree  of  the  circuit  court  is  affirmed. 


While  We  do  not  Doubt  the  Correctness  of  the  final  conclusion 
roaclud  by  the  court  in  the  principal  case,  some  of  its  statements 
respecting  the  effect  of  decrees  of  divorce  entered  in  another  state 
may  not  ")e  reconcilable  with  the  most  recent  utterances  of  the  su- 
preme court  of  the  United  States  on  that  subject.  Until  recently 
we  had  supposeu  that  a  court  of  the  state  of  the  bona  fide  domicile 
of  the  plaintiff  in  a  suit  for  divorce  was  competent,  in  effect,  to  compel 
the  defendant  to  answer  in  such  suit  though  a  resident  of  another 
statj,  and  if,  in  proceeding  against  such  nouresideat,  all  the  steps  re- 
quired by  the  laws  of  the  state  in  which  the  suit  was  prosecuted 
were  taken,  then  that  the  decree  therein  was  conclusive  against 
such  defendant,  though  a  nonresident,  both  in  the  state  where  en- 
tered and  also  in  all  the  other  states.  This  last  proposition  seems 
to  If  no  longer  maintainable.  The  court  of  the  other  state  in 
whicli  the  defendant  actually  resided  may  refuse  to  recognize  the 
deerie  against  her  as  terminating  the  marriage  relation.  The  latest 
views  of  the  majority  of  the  judges  of  the  supreme  court  of  the 
United  States  upon  the  subject  are  best  expressed  in  the  prevail- 
ing opinion  of  Mr.  Justice  White,  afTirming  the  judgment  of  the 
court  ol  appeals  of  New  York,  reported  in  178  N,  Y.  557,  70  N.  E. 
lOnn.  The  oj)iiiiori  of  Mr.  .lustice  White  in  Haddock  v.  Haddock, 
201   U.  8.  56'J,  2G  Sup.  Ct.   Rep.  525,  50  L.  ed.,  is  as  follows: 

"The  j)laintiff  in  error  will  be  called  the  husband  and  the  de- 
fendant in   error  tne  wife. 

"The  wife,  a  resident  of  the  state  of  New  York,  sued  the  hus 
band  in  that  state  in  1800,  and  there  obtained  personal  service 
U])on  liini.  'J'he  complaint  charg'Mi  tliat  the  parties  had  V)een  mar- 
ried in  NfW  York  in  IKiiS,  where  tlicy  both  resided  and  wher<^  the 
wife  continued  to  resi(i(\  an('  it  was  av(>rr('d  that  the  husband,  im- 
mediately following  the  marriage,  abandoned  the  wife,  and  there- 
aiiir   failed   to  support    hir.  and   that    In-   was   tlie   owner  of   jiropfrty. 
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A  decree  of  separation  from  bed  and  board  and  for  alimony  was 
prayed.  The  answer  admitted-  the  marriage,  but  averred  that  its 
celebration  was  procured  by  the  fraud  of  the  wife,  and  that  im- 
mediately after  the  marriage  the  parties  had  separated  by  mutual 
consent.  It  was  also  alleged  that  during  the  long  period  between 
the  celebration  and  the  bringing  of  this  action  the  wife  had  in  no 
manner  asserted  her  rights,  and  was  barred  by  her  laches  from  do- 
ing so.  Besides,  the  answer  alleged  that  the  husband  had,  in  1881, 
obtained  in  a  court  of  the  state  of  Connecticut  a  divorce  which 
was  conclusive.  At  the  trial  before  a  referee  the  judgment -roll  in 
the  suit  for  divorce  in  Connecticut  was  offered  by  the  husband 
and  was  objected  to,  first,  because  the  Connecticut  court  hail 
not  obtained  jurisdiction  over  the  person  of  the  defendant  wife, 
as  the  notice  of  the  pendency  of  the  petition  was  by  publication 
and  she  had  not  appeared  in  the  action;  and,  second,  because  the 
ground  upon  which  fhc  divorce  was  granted,  viz.,  desertion  by  the 
wife,  was  false.  The  referee  sustained  the  objections  and  an  ex- 
ception was  noted.  The  judgment-roll  in  question  was  then  marked 
for  identification  and  forms  a  part  of  the  record  before  us. 

"Having  thus  excluded  the  proceedings  in  the  Connecticut  court, 
the  referee  found  that  the  parties  were  married  in  New  York  in 
1868,  that  the  wife  was  a  resident  of  the  state  of  New  York,  that 
after  the  marriage  the  parties  never  lived  together,  and  shortly 
thereafter  that  the  husband,  without  justifiable  cause,  abandoned 
the  wife,  and  has  since  neglected  to  provide  for  her.  The  legal 
conclusion  was  that  the  wife  was  entitled  to  a  separation  from  bed 
and  board  and  alimony  in  the  sum  of  seven  hundred  and  eighty  dol- 
lars a  year  from  the  date  of  the  judgment.  The  action  of  the 
referee  was  sustained  by  the  supreme  court  of  the  state  of  New 
"iork,  and  a  judgment  for  separation  and  alimony  was  entered  in 
favor  of  the  wife.  This  judgment  was  affirmed  by  the  court  of 
appeals.  As,  by  the  law  of  the  state  cf  New  York,  after  the  affirm- 
ance by  the  court  of  appeals  the  record  was  remitted  to  the 
supreme   court,   this  writ   of  error  to   that   court   was   prosecuted. 

"The  federal  question  is,  Did  the  court  below  violate  the  con- 
stitution of  the  Jnited  States  by  refusing  to  give  to  the  de- 
cree of  divorce  rendered  in  the  state  of  Connecticut  the  faith  and 
credit   to  which   it   was  entitled? 

"As  the  averments  concerning  the  alleged  fraud  in  contracting  the 
marriage  and  the  subsequent  laches  of  the  wife  are  solely  matters 
ot  state  cognizance,  we  may  not  allow  them  to  even  indirectly  in- 
fluence our  judgment  upon  the  federal  question  to  which  we  are 
confined,  and  we,  thsrefore,  put  these  subjects  entirely  out  of  view. 
Moreover,  as,  for  the  purpose  of  the  federal  issue,  we  are  concerned 
not  with  the  mere  form  of  proceeding  by  which  the  federal  right 
if  any,  was  denied,  but  alone  have  power  to  decide  whether  such 
right  was  denied,  we  do  not  inquire  whether  the  New  York  court 
should  preferably  have  admitted  the  record  of  the  Connect icu'  di- 
vorce   suit,    and,    after    so    admitting    it,    determined    what    effect    it 
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would  give  to  it,  instead  of  excluding  the  record,  and  thus  refusing 
to  give  effect  to  the  judgment.  In  order  to  decide  whether  the  re- 
fusal of  the  court  to  admit  in  evidence  the  Connecticut  decree  de- 
nied to  that  decree  the  eflScacy  to  which  it  was  entitled  under  the 
full  faith  and  credit  clause,  we  must  first  examine  the  judgment- 
roll  of  the  Connecticut  cause  in  order  to  fix  the  precise  circumstances 
under  which  the  decree  in  that  cause  was  rendered. 

' '  Without  going  into  detail,  it  suflBces  to  say  that  on  the  face 
of  the  Connecticut  record  it  appeared  that  the  husband,  alleging 
that  he  had  acquired  a  domicile  in  Connecticut,  sued  the  wife  in 
that  state  as  a  person  whoso  residence  was  unknown,  but  whose 
last  known  place  of  residence  was  in  the  state  of  New  York,  at  a 
place  stated,  and  charged  desertion  by  the  wife  and  fraud  on  her 
part  in  procuring  the  marriage;  and,  further,  it  is  shown  that  no 
service  was  made  upon  the  wife  except  by  publication  and  by 
mailing  a  copy  of  the  petition  to  her  at  her 'last  known  place  of 
residence   in   the   state   of   New   York, 

"With  the  object  of  confining  our  attention  to  the  real  ques- 
tion arising  from  this  condition  of  the  Connecticut  record,  we  state 
at  the  outset  certain  legal  propositions  irrevocably  concluded  by 
previous  decisions  of  this  court,  and  which  are  required  to  be 
borne  in   mind   in  analyzing  the  ultimate  issue  to  be  decided. 

"1.  The  requirement  oi  the  constitution  is  not  that  some,  but 
that  full,  faith  and  credit  shall  be  given  by  states  to  the  judicial 
decrees  of  other  states.  That  is  to  say,  where  a  decree  rendered  in 
one  state  is  embraced  by  the  full  faith  and  credit  clause,  that 
constitutional  provision  commands  that  the  other  states  shall  give 
to  the  decree  the  force  and  effect  to  which  it  was  entitled  in  the 
state  where  rendered:  Harding  v.  Harding,  198  U.  S.  317,  25  Sup. 
Ct.    Rep.   679,   49   L.   ed.   1066. 

"2.  Where  a  personal  judgment  has  been  rendered  in  the  courts 
r>f  a  state  against  a  nonresident  merely  upon  constructive  service, 
and  tborefore  without  acquiring  jurisdiction  over  the  person  of 
the  defendant,  such  judgment  may  not  be  enforced  in  another  state 
in  virtue  of  the  full  faith  and  credit  clause.  Indeed,  a  personal 
judgment  so  rendered  is,  by  operation  of  the  due  process  clause 
01  the  fourteenth  amendment,  void  as  against  the  nonresident,  even 
in  the  state  whore  rendered;  and,  therefore,  such  nonresident,  in 
virtue  of  rights  granted  by  the  constitution  of  the  United  States, 
I'lay  successfully  resist,  even  in  the  state  where  rendered,  the 
enforcement  ot  such  a  judgment:  Pennoyer  v.  Neff,  95  U.  S.  714,  25 
L.  ed.  505.  The  facts  in  that  case  were  these:  Neff,  who  was  a  resi- 
dent of  a  state  other  than  (Jrogon,  owned  a  tract  of  land  in  Oregon. 
Mitchell,  resident  ot  Oregon,  brought  a  suit  in  a  court  of  that  state 
upon  a  money  demand  against  Neff.  The  Oregon  statutes  required, 
in  the  case  of  personal  action  against  a  nonresident,  a  publication 
of  notice,  calling  u})oii  the  d  temiant  to  appear  and  defend,  and 
also  required  the  mailing  to  such  defendant  at  his  last  known  place 
of    residence    of    a    copy    of    the    siimiiioiis    and    complaint.     Upon    at- 
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fidavit  of  the  absence  of  Neff,  and  that  he  resided  in  the  state 
of  California,  the  exact  place  being  unknown,  the  publication  re- 
quired by  the  statute  was  ordered  and  made,  and  judgment  by  de- 
fault was  entered  against  Neff.  Upon  this  judgment  execution  was 
issued  and  real  estate  of  Neff  was  sold  and  was  ultimately  acquired 
by  Pennoyer.  Neff  sued  in  the  circuit  court  of  the  United  States 
for  the  district  of  Oregon  to  recover  the  property,  and  the  ques- 
tion presented  was  the  validity  in  Oregon  of  the  judgment  there 
rendered  against  Neff.  After  the  most  elaborate  consideration  it 
was  expressly  decided  that  the  judgment  rendered  in  Oregon,  un- 
der the  circumstances  stated,  was  void  for  want  of  jurisdiction  and 
was  repugnant  to  the  due  process  clause  of  the  constitution  of  the 
United  States.  The  ruling  was  based  on  the  proposition  that  a 
court  of  one  state  could  not  acquire  jurisdiction  to  render  per- 
sonal judgment  against  a  nonresident  who  did  not  appear  by  the 
mere  publication  of  a  summons,  and  that  the  want  of  power  to 
acquire  such  jurisdiction  by  publication  could  not  be  aided  by  the 
fact  that  under  the  statutes  of  the  state  in  which  the  suit  against 
the  nonresident  was  brought,  the  sending  of  a  copy  of  the  sum- 
mons and  complaint  to  the  postofBce  address  in  another  state  of  the 
defendant  was  required  and  complied  with.  The  court  said  (p. 
727,  25  L.  ed.  570):  'Process  from  the  tribunals  of  one  state  cannot 
run  into  "another  state,  and  summon  parties  there  domiciled  to 
leave  its  territory  and  respond  to  proceedings  against  them.  Pub- 
lication of  process  or  notice  within  the  state  where  the  tribunal 
sits  cannot  create  any  greater  obligation  upon  the  nonresident  to 
appear.  Process  sent  to  him  out  of  the  state  and  process  pub- 
lished within  it  are  equally  unavailing  in  proceedings  to  establish 
his  personal  liability.' 

"And  the  doctrine  thus  stated  but  expressed  a  general  principle 
expounded  in  previous  decisions:  Bischoff  v.  Wethered,  9  Wall.  812, 
19  L.  ed.  829.  In  that  case,  speaking  of  a  money  judgment  re- 
covered in  the  common  pleas  of  Westminster  Hall,  England,  upon 
personal  notice  served  in  the  city  of  Baltimore,  Mr.  Justice  Bradley, 
speaking  for  the  court  said  (p.  814,  25  L.  ed.  830):  'It  is  enough 
to  say  [of  this  proceeding]  that  it  was  wholly  without  jurisdic- 
tion of  the  person,  and  whatever  validity  it  may  have  in  England, 
by  virtue  of  statute  law,  against  property  of  the  defendant  there 
situate,  it  can  have  no  validity  here,  even  of  a  prima  facie  character. 
It  is  simply  null.' 

"3.  The  principles,  however,  stated  in  the  previous  proposition, 
are  controlling  only  as  to  judgments  in  personam,  and  do  not  re- 
late to  proceedings  in  rem.  That  is  to  say,  in  consequence  of  the 
authority  which  government  possesses  over  things  within  its  borders, 
there  is  jurisdiction  in  a  court  of  a  state  by  a  proceeding  in  rem, 
after  the  giving  of  reasonable  opportunity  to  the  owner  to  defend, 
to  affect  things  within  the  jurisdiction  of  the  court,  even  although 
Am.  St.  Kep.,  Vol.  109—17 
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jurjsdiction  is  not  directly  acquired  over  the  person  of  the  owner 
of  the  thing:  Pennoyer  v.  Neff,  95  U.  S.  714,  24  L.  ed.  566. 

"4.  The  general  rule  stated  in  the  second  proposition  is,  more- 
over, limited  by  the  inherent  power  which  all  governments  must 
possess  over  the  marriage  relation,  its  formation  and  dissolution,  as 
regards  their  own  citizens.  P'rom  this  exception  it  results  that 
where  a  court  of  one  state,  conformably  to  the  laws  of  such  state, 
or  the  state,  through  its  legislative  department,  has  acted  concern- 
ing the  dissolution  of  the  marriage  tie,  as  to  a  citizen  of  that  state, 
such  action  is  binding  in  that  state  as  to  such  citizen,  and  the 
validity  of  the  judgment  may  not  therein  be  questioned  on  the 
ground  that  the  action  of  the  state  in  dealing  with  its  own  citizen 
concerning  the  marriage  relation  was  repugnant  to  the  due  pro- 
cess clause  of  the  constitution:  Maynard  v.  Hill,  125  U.  S.  190, 
8  Sup.  Ct.  Rep.  72.3,  31  L.  ed.  654.  In  that  case  the  facts  were 
these:  Maynard  was  married  in  Vermont,  and  the  husband  and  wife 
removed  to  Ohio,  from  whence  Maynard  left  his  wife  and  family 
and  went  to  California.  Subsequently  he  acquired  a  domicile  in 
the  territory  of  vVashington.  Being  there  so  domiciled,  an  act  of 
the  legislature  of  the  territory  was  passed  granting  a  divorce  to 
the  husband.  Maynard  continued  to  reside  in  Washington,  and 
there  remarried  and  died.  The  children  of  the  former  wife,  claim- 
ing in  right  of  their  mother,  sued  n  a  court  of  the  territory  of 
Washington  to  recover  real  estate  situated  in  the  territory,  and  one 
of  the  issues  for  decision  was  the  validity  of  the  legislative  divorce 
granted  to  the  father.  The  statute  was  assailed  as  invalid,  on 
the  ground  that  Mrs.  Maynard  had  no  notice,  and  that  she  was  not 
a  resident  of  the  territory  when  the  act  was  passed.  From  a  de- 
cree of  the  supreme  court  of  the  territory  adverse  to  their  claim 
the  children  brought  the  case  to  this  court.  The  power  of  th(> 
territorial  legislature,  in  the  absence  of  restrictions  in  the  organii- 
act,  to  grant  a  divorce  to  a  citizen  of  the  territory,  was,  howevor, 
upheld,  in  view  of  the  nature  and  extent  of  the  authority  which 
government  possessed  over  the  marriage  relation.  It  was  there- 
fore decided  that  the  courts  of  -he  territory  committed  no  error 
in  giving  effect  within  the  territory  to  the  divorce  in  qiiestion. 
And  as  a  corollary  of  the  recognized  power  of  a  government  thus 
to  deal  with  its  own  citizen  by  a  decree  which  would  be  operative 
within  its  own  ..orders,  irrespective  of  any  extraterritorial  efTicacy. 
it  follows  that  the  right  of  another  sovereignty  exists,  under  prin- 
ciples of  comity,  to  give  to  a  decree  so  rendered  such  eflicacv  ;i -; 
to  that  govcriiinont  m:iy  seem  to  be  justified  by  its  conceptions 
of  duty  and   public   policy. 

"5.  It  is  no  longer  open  to  question  that  where  husband  ami 
wife  are  domiciled  in  a  state  there  exists  jurisdiction  in  siicli 
state,  for  good  cause,  to  enter  a  decree  of  divorce  wfiich  will  ho 
entitled  to  enforcement  in  another  state  by  virtue  of  the  full  faith 
and  credit  clause.  It  h;is,  moreover,  been  decided  that  wher<^ 
a  bona   fide   domicile    has  been   actjuired  in   a   state   by   either  of   the 
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parties  to  a  marriage,  and  a  suit  is  brought  by  the  domiciled  party 
in  such  state  for  divorce,  the  courts  of  that  state,  if  they  acquire 
personal  jurisdiction  also  of  the  other  party,  have  authority  to  en- 
ter a  decree  of  divorce,  entitled  to  be  enforced  in  every  state 
by  the  full  faith  and  credit  clause:  Cheever  v.  Wilson,  9  Wall.  108, 
19  T,.  ed.  604. 

"6.  Where  the  domicile  of  matrimony  was  in  a  particular  state, 
and  the  husband  abandons  his  wife  and  goes  into  another  state  in 
order  to  avoid  his  marital  obligations,  such  other  state  to  which 
the  husband  has  wrongfully  fled  does  not,  in  the  nature  of  things, 
become  a  new  domicile  of  matrimony,  and,  therefore,  is  not  tj  be 
treated  as  the  actual  or  constructive  domicile  of  tue  wife;  hence, 
the  place  where  the  wife  was  domiciled  when  so  abandoned  con- 
stitutes her  legal  domicile  until  a  new  actual  domicile  be  by  her 
elsewhere  acquired.  This  was  clearly  expressed  in  Barber  v.  Bar- 
ber, 21  How.  582,  16  L.  ed.  226,  where  it  was  said  (p.  595,  L.  ed. 
230) :  '  The  general  rule  is,  that  a  voluntary  separation  will  not  give 
to  he  wife  a  different  domiciliation  in  law  from  that  of  her  hus- 
band. But  if  the  husband,  as  is  the  fact  in  this  case,  abandons 
their  domicile  and  his  wife,  to  ge'  rid  of  all  those  conjugal  ob- 
lig;  tions  which  the  marriage  relation  imposes  upon  him,  neither 
giving  to  her  the  necessaries  nor  the  comforts  suitable  to  their 
condition  and  his  fortune,  and  relinquishes  altogether  his  marital 
control  and  protection,  he  yields  up  that  power  and  authority  over 
her  which  alone  makes  his  domicile  hers.' 

"And  the  same  doctrine  was  expressly  upheld  in  Cheever  v. 
Wilson,  where  the  court  said  (9  Wall.  12.3,  19  L.  ed.  608):  'It 
is  insisted  that  Cheever  never  resided  in  Indiana;  that  the  dom- 
icile of  the  husband  is  tht  wife's;  and  that  sh"  cannot  have 
a  aifferent  one  from  his.  The  converse  of  the  latter  proposition 
is  so  well  settled  that  it  \  ould  be  idle  to  discuss  it.  The  rule  is 
that  she  nay  acquire  a  separate  domicile  wh  '-"'cr  it  is  necessary 
or  proper  that  she  should  do  so.  The  right  springs  from  the 
necessity  for  its  exercise,  and  endures  as  long  as  the  necessity  con- 
tinues.' 

"7.  So  also  it  is  settled  that  where  the  domicile  of  a  husband 
is  in  a  partie-ialar  state,  and  that  state  is  also  the  domicile  of 
matrimony,  the  courts  of  such  state  having  jurisdiction  over  the 
husband  may,  in  virtue  of  the  duty  of  the  wife  to  be  at  the  matri- 
monial domicile,  disregard  an  unjustifiable  absence  therefrom,  and 
treat  the  wife  as  having  her  domicile  in  the  state  of  the  matri- 
monial domicile  for  the  purpose  of  the  dissolution  of  the  marriage, 
and  as  a  result  have  power  to  render  a  judgment  dissolving  the 
marriage  which  will  be  binding  upon  both  parties,  and  will  be  en- 
titled to  recogTiition  in  all  other  states  by  virtue  of  the  full  faith 
and  credit  clause:  Atherton  v.  Atherton,  181  U.  S.  155,  21  Sup.  Ct. 
Eep.    544,  45   L.   ed.    794. 

"Coming  to  applj'  these  settled  propositions  to  the  ease  before 
us,    three    things    are    beyond    dispute:    a.  In    view    of    the    authority 
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which  government  possesses  over  the  marriage  relation,  no  question 
can  arise  on  this  record  concerning  the  right  of  the  state  of  Con- 
necticut within  its  borders  to  give  effect  to  the  decree  of  divorce 
rendered  in  favor  of  the  husband  by  the  courts  of  Connecticut,  he 
being  at  the  time  when  the  decree  was  rendered  domiciled  in  that 
state,  b.  As  New  York  was  the  domicile  of  the  wife  and  the 
domicile  of  ma'^^riraony,  from  which  the  husband  fled  in  disregard 
of  his  duty,  it  clearly  results  from  the  sixth  proposition  that  the 
domicile  of  the  wife  continued  in  New  York.  c.  As,  then,  there  can 
be  no  question  that  the  wife  was  not  constructively  present  in  Con- 
necticut by  virtue  of  a  matrimonial  domicile  in  that  state,  and 
was  not  there  individually  domiciled,  and  did  not  appear  in  the 
divorce  cause,  and  was  only  constructively  served  with  notice 
of  the  pendency  of  that  action,  it  is  apparent  that  the  Connecticut 
court  did  not  acqu're  jurisdiction  over  the  wife  within  the  fifth 
and  seventh  propositions;  that  is,  did  not  sicquire  such  jurisdiction 
by  virtue  of  the  domicile  of  the  wife  within  the  state  or  as  the  re- 
sult   of    personal    service    upon    her    within    its    borders. 

"These  subje'^ts  being  thus  eliminated,  the  case  reduces  itself 
to  this:  Whether  the  Connecticut  court,  in  virtue  alone  of  the 
domicile  of  the  husband  in  that  state,  had  jurisdiction  to  render  a 
decree  against  the  wife  under  the  circumstances  stated,  which  was 
entitled  to  be  enforced  in  other  states  in  and  by  virtue  of  the 
full  faith  and  credit  clause  of  the  constitution.  In  other  words, 
the  final  question  is  whether,  to  enforce  in  another  jurisdiction  the 
Connecticut  decree,  would  not  be  to  enforce  in  one  state  a  personal 
judgment  rendered  in  another  state  against  a  defendan*;  over  whom 
the  court  of  the  state  rendering  the  judgment  had  not  acquired 
jurisdiction?  Otherwise  stated,  the  question  is  this:  Is  a  proceed- 
ing for  divorce  of  such  an  exceptional  character  as  not  to  come 
within  the  rule  limiting  the  authority  of  a  state  to  persons  within 
its  jurisdiction,  but,  on  the  contrary,  because  of  the  power  which 
government  may  exercise  over  the  marriage  relation,  constitutes 
an  exception  to  that  rule,  and  is  therefore  embraced  either  within 
the  letter  or  spirit  of  the  doctrine  stated  in  the  third  or  fourth 
propositionst 

**  iefore  reviewing  the  authorities  relied  on  to  establish  that  a 
divorce  proceeding  is  of  the  exceptional  nature  indicated,  we  pro- 
pose first  to  consider  the  re;isons  advanced  to  sustain  the  conten- 
tion. In  doing  so,  however,  it  must  always  be  borne  in  mind  that 
it  is  elementary  that  where  the  full  faith  and  credit  clause  of 
the  constitution  is  invoked  to  compel  the  enforcement  in  one  state 
of  a  decree  rendered  in  .'mother,  the  question  of  the  jurisdiction  of 
the  court  liy  which  the  decree  was  rendered  is  open  to  inquiry. 
And  if  there  was  no  jurisdiction,  either  of  the  subject  matter  or  of 
the  person  of  the  defendant,  the  courts  of  another  state  are  not 
required,  by  virtue  of  the  full  faith  and  credit  clause  of  the  con- 
Ktitution,    to    enforce    such    decree:    National    £xch.    Bank    v.    Wiley, 
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195  U.  S.  259,  269,  25  Sup.  Ct.  Eep.  70,  49  L.  ed.  184,  190,  and  casea 
cited. 

"1.  The  wide  scope  of  the  authority  which  government  possesses 
over  the  contract  of  marriage  and  its  dissolution  is  the  basis  upon 
which  it  is  argued  that  the  domicile  within  one  state  of  one  party 
to  the  marriage  gives  to  such  a  state  jurisdiction  to  decree  a  dis- 
solution of  the  marriage  tie  which  will  be  obligatory  in  all  the 
other  states  by  force  of  the  full  faith  and  credit  clause  of  the 
constitution.  But  the  deduction  is  destructive  of  the  premise  upon 
which  it  rests.  This  becomes  clear  when  it  is  perceived  that  if  one 
government,  because  of  its  authority  over  its  own  citizens,  has  the 
right  to  dissolve  the  marriage  tie  as  to  the  citizen  of  another  juris- 
diction, it  must  follow  that  no  government  possesses  as  to  its  own 
citizens,  power  over  the  marriage  relation  and  its  dissolution.  For 
if  it  be  that  one  government,  in  virtue  of  its  authority  over  mar- 
riage, may  dissolve  the  tie  as  to  citizens  of  another  government, 
other  governments  would  have  a  similar  power  and  hence  the 
right  of  every  government  as  to  its  own  citizens  might  be  rendered 
nugatory  by  the  exercise  of  the  power  which  every  other  govern- 
ment possessed.  To  concretely  illustrate:  If  the  fact  be  that  where 
persons  are  married  in  the  state  of  New  York  either  of  the  parties 
to  the  marriage  may,  in  violation  of  the  marital  obligations,  desert 
the  other  and  go  into  the  state  of  Connecticut,  there  acquiring  a 
domicile  and  procure  a  dissolution  of  the  marriage  which  would 
be  binding  in  the  state  of  New  York  as  to  the  party  to  the  mar- 
riage there  domiciled,  it  would  follow  that  the  power  of  the  state 
of  New  York  as  to  the  dissolution  of  the  marriage  as  to  its  domiciled 
citizen  would  be  of  no  practical  avail.  And  conversely,  the  like  re- 
sult would  follow  if  the  marriage  had  been  celebrated  in  Connecticut 
and  desertion  had  been  from  that  state  to  New  York,  and  conse- 
quently the  decree  of  divorce  had  been  rendered  in  New  York. 
Even  a  superficial  analysis  will  make  this  clear.  Under  the  rule 
contended  for  it  would  follow  that  the  states  whose  laws  were  the 
most  lax  as  to  length  of  residence  required  for  domicile,  as  to  causes 
for  divorce  and  to  speed  of  procedure  concerning  divorce,  would  in 
effect  dominate  all  the  other  states.  In  other  words,  any  person 
who  was  married  in  one  state  and  who  wished  to  violate  the  marital 
obligations,  would  be  able,  by  following  the  lines  of  least  resistance, 
to  go  into  the  state  whose  laws  were  the  most  lax,  and  there  avail 
of  them  for  the  purpose  of  the  severance  of  the  marriage  tie 
and  the  destruction  of  the  rights  of  the  other  party  to  the  mar- 
riage contract,  to  the  overthrow  of  the  laws  and  the  public  policy 
of  the  other  states.  Thus  the  argument  comes  necessarily  to  this 
— that  to  preserve  the  lawful  authority  of  all  the  states  over  mar- 
riage it  is  essential  to  decide  that  all  the  states  have  such  au- 
thority only  at  the  sufferance  of  the  other  states.  And  the  con- 
sideration just  stated  serve  to  dispose  of  the  argument  that  the 
contention  relied  on  finds  support  in  the  ruling  made  in  Maynard 
V.  Hill,  125  U.  b.  190,  8  Sup.  Ct.  Eep.  723,  31  L.  ed.  654,  referred  to 
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in  the  fourth  proposition,  which  was  at  the  outset  stated.  Vo  in 
that  case  the  sole  question  was  the  effect  within  the  territory 
of  Waihington  of  a  legislative  divorce  granted  in  the  territory 
to  a  citizen  thereof.  The  upholding  of  the  divorce  within  the  ter- 
ritory was,  therefore,  but  a  recognition  of  the  power  of  the  ter- 
ritorial government,  in  virtue  of  its  authority  over  marriage,  to  deal 
with  a  person  domiciled  within  its  jurisdiction.  The  case,  there- 
fore, did  not  concern  the  extraterritorial  efficacy  of  the  legislative 
divorce.  In  other  words,  whilst  the  ruling  recognized  the  ample 
powers  which  government  possesses  over  marriage  as  to  one  within 
its  jurisdiction,  it  did  not  purport  to  hold  that  such  ample  powers 
might  be  exercised  and  enforced  by  virtue  of  the  constitution  of 
the  United  States  in  another  jurisdiction  as  to  citizens  of  other 
states  to  whom  the  jurisdiction  of  the  territory  did  not  extend. 

"The  anomalous  result  which  it  is  therefore  apparent  would  arise 
from  maintaining  the  proposition  contended  for  is  made  more  man- 
ifest by  considering  the  instrument  from  which  such  result  would 
be  produced — that  is,  the  full  faith  and  credit  clause  of  the  con- 
stitution. No  one  denies  that  the  states,  at  the  time  of  the  adop- 
tion or  the  constitution,  possessed  full  power  over  the  subject  of 
marriage  and  divorce.  No  one,  moreover,  can  deny  that,  prior  to 
the  adoption  of  the  constitution,  the  extent  to  which  the  states 
would  recognize  a  divorce  obtained  in  a  foreign  jurisdiction  depended 
upon  their  conceptions  of  duty  and  comity.  Besides,  it  must  be 
concedeo  that  the  constitution  delegated  no  authority  to  the  gov- 
ernment of  the  United  States  on  the  sul)ject  of  marriage  and  divorce. 
Yet,  if  the  proposition  be  maintained,  it  would  follow  that  the 
destruction  ot  the  power  of  the  states  over  the  dissolution  of  mar- 
riage, as  to  their  own  citizens,  would  be  brought  about  by  the 
operation  of  the  full  faith  and  credit  clause  of  the  constitution. 
That  is  to  say,  it  would  come  to  pass  that,  although  the  constitu- 
tion of  the  United  States  does  not  interfere  with  the  authority  of 
the  states  over  marriage,  nevertheless  the  full  faith  and  credit 
clause  of  that  instrument  destroyed  the  authority  oC  the  states 
over  the  marriage  relation.  And  as  the  government  of  the  T'nited 
States  has  no  delegated  authority  on  tlie  subject,  that  government 
would  he  powerless  to  prevent  the  evil  thus  brought  about  by  the 
full  faith  and  credit  clause.  Thus  neither  the  states  nor  the 
national  government  would  l>e  able  to  exert  that  authority  over 
the  marriage  tie  possessed  by  every  other  civili;:ed  government.  Yet 
more  remarkable  would  be  such  result  when  it  is  borne  in  mind  that, 
when  the  constitution  was  adopted,  nowhere,  eitlier  in  the  niotlur 
country  or  on  the  continent  of  Europe,  either  in  a(ljucly;<d  (mscs  or 
in  the  treatises  of  antlioritative  writers,  liad  the  theory  ever  licen 
upheld  or  been  taught  or  even  suggested  that  one  government,  solely 
because  of  the  domicile  within  its  borders  of  one  of  the  jtarties  to 
a  marriage,  had  authority,  without  the  actual  or  constructive  pres- 
ence  of   the   other,   to    exert    its   authority   by   a    dissolution    of    the 
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marriage  tie,  which  exertion  of  power  it  would  be  the  duty  of  other 
states  to   respect  as  to  those   subject   to   their  jurisdiction. 

"2.  It  is  urged  that  the  suit  for  divorce  was  a  proceeding  in 
rem.  and,  therefore,  the  Connecticut  court  had  complete  jurisdic- 
tion to  enter  a  decree  as  to  the  res,  entitled  to  be  enforced  in  the 
state  of  New  York.  But  here  again  the  argument  is  contradictory. 
It  rests  upon  the  theory  that  jurisdiction  in  Connecticut  depended 
upon  the  domicile  of  the  person  there  suing,  and  yet  attributes  to 
the  decree  resting  upon  the  domicile  of  one  of  the  parties  alone  a 
force  and  effect  based  upon  the  theory  that  a  thing  within  the 
jurisdiction  of  Connecticut  was  the  subject  matter  of  the  con- 
troversy. But  putting  this  contradiction  aside,  what,  may  we  ask, 
was  the  res  in  Connecticut?  Certainly  it  cannot  in  reason  be  said 
that  it  was  the  cause  of  action  or  the  mere  presence  of  the  person 
of  the  plaintiff  within  the  jurisdiction.  The  only  possible  theory, 
then,  upon  which  the  proposition  proceeds,  must  be  that  the  res 
in  Con  ecticut,  from  which  the  jurisdiction  is  assumed  to  have 
arisen,  was  the  marriage  relation.  But  as  the  marriage  was  cele- 
brated in  New  York  between  citizens  of  that  state,  it  must  be  ad- 
mitted under  the  hypothesis  stated,  that  before  the  husband  deserted 
the  wife  in  New  York  the  res  was  in  New  York,  and  not  in  Con- 
necticut. As  the  husband,  after  wrongfully  abandoning  the  wife 
in  New  York,  never  established  a  matrimonial  domicile  in  Con- 
necticut, it  cannot  be  said  that  he  took  with  him  the  marital  re- 
lation from  whicn  he  fled  to  Connecticut.  Conceding,  however,  that 
he  took  with  him  to  Connecticut  so  much  of  the  marital  relation 
as  concerned  his  individual  status,  it  cannot  in  reason  be  said  that 
he  did  not  leave  in  New  York  so  much  of  the  relation  as  per- 
tained to  the  status  of  the  wife.  From  any  point  of  view,  then, 
under  the  proposition  referred  to,  if  the  marriage  relation  be  treated 
as  the  res,  it  follows  that  it  was  divisible,  and  therefore  there  was 
a  res  in  the  state  of  New  "ifork  and  one  in  the  state  of  Connecticut. 
Thus  considered,  it  is  clear  that  the  power  of  one  state  did  not  ex- 
tend to  affecting  the  thing  situated  in  another  state.  As  illustrat- 
ing this  conception,  we  notice  the  case  of  Mississippi  etc.  R.  Co.  v. 
Ward,  2  Black,  485,  17  L.  ed.  311.  The  facts  in  that  case  were 
these:  A  bill  was  filed  in  a  district  court  of  the  United  States  for 
the  district  of  Iowa  to  abate  a  nuisance  alleged  to  have  been  oc- 
casioned by  a  bridge  across  the  Mississippi  river,  dividing  the  states 
of  Illinois  and  Iowa.  Under  the  assumption  that  the  nuisance  was 
occasioned  by  the  operation  of  the  bridge  on  the  Illinois  side,  the 
court,  after  pointing  out  that  the  United  States  circuit  court  for 
the  district  of  Iowa  exercised  the  same  jurisdiction  that  a  state 
court  of  Iowa  could  exercise,  and  no  more,  said  (p.  494,  17  L.  ed. 
315):  'The  district  court  had  no  power  over  the  local  object  in- 
flicting the  injury;  nor  any  jurisdiction  to  inquire  of  the  facts, 
whether  damage  had  been  sustained,  or  how  much.  These  facts  are 
beyond  the  court's  jurisdiction  and  powers  of  inquiry,  and  outside 
of  the  ease.' 
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"Nor  is  the  conclusive  force  of  the  view  which  we  have  stated 
been  met  by  the  suggestion  that  the  res  was  indivisible,  and  there- 
fore was  wholly  in  Connecticut  and  wholly  in  New  York,  for  this 
amonnts  but  to  saying  that  the  same  thing  can  be  at  one  and  the 
same  time  in  different  places.  Further,  the  reasoning  above  ex- 
pressed disposes  of  the  contention  that,  as  the  suit  in  Connecticut 
involved  the  status  of  the  husband,  therefore  the  courts  of  that 
state  had  the  power  to  determine  the  staius  of  the  nonresident  wife 
by  a  decree  which  had  obligatory  force  outside  of  the  state  of 
Connecticut.  Here,  again,  the  argument  comes  to  this — that,  be- 
cause the  state  of  Connecticut  had  jurisdiction  to  fix  the  status  of 
one  domiciled  within  its  borders,  that  state  also  had  the  authority 
to  oust  the  state  of  New  York  of  the  power  to  fix  the  status  of  a 
person  who  was  undeniably  subject  to  the  jurisdiction  of  that  state. 

"3.  It  is  urged  that  whilst  marriage  is,  in  one  aspect,  a  con- 
tract, it  is  nevertheless  a  contract  in  which  society  is  deeply  in- 
terested, and,  therefore,  government  must  have  the  power  to  de- 
termine whether  a  marriage  exists  or  to  dissolve  it,  and  hence  the 
Connecticut  court  had  jurisdiction  v.f  the  gelation  and  the  right 
to  dissolve  it,  not  only  as  to  its  own  citizen,  but  as  to  a  citizen 
of  New  York  who  was  not  subject  to  the  jurisdiction  of  the  state 
of  Connecticut.  The  proposition  involves  in  another  form  of  state- 
ment the  non  sequitur  which  we  have  previously  pointed  out;  that 
is,  that  because  government  possesses  power  over  marriage,  there- 
fore   the   existence   of   that   power   must    be   rendered   unavailing. 

"Nor  is  the  contention  aided  by  the  proposition  that  because  it 
is  impossible  to  conceive  of  the  dissolution  of  the  marriage  as  to 
one  of  the  parties  in  one  jurisdiction  without,  at  the  same  time, 
saying  that  the  marriage  is  dissolved  as  to  both  in  every  other 
jurisdiction,  therefore  the  Connecticvt  decree  should  have  obliga- 
tory effect  in  New  York  as  to  the  citizen  of  that  state.  For, 
again,  by  a  change  of  form  of  statement,  the  same  contention  which 
we  have  disposed  of  is  reiterated.  Besides,  the  proposition  pre- 
supposes that  because,  in  the  exercise  of  its  power  over  its  own 
citizens,  a  state  may  d'^termine  to  dissolve  the  marriage  tie  by  a 
decree  which  is  efTieacious  within  its  borders,  therefore  such  decree  is 
in  all  case?  binding  in  every  other  jurisdiction.  As  we  have  pointed 
out  at  the  outset,  it  does  not  follow  that  a  state  may  not  exert 
its  power  as  to  one  within  its  jurisdiction  simply  because  such  ex- 
ercise of  authority  may  not  be  extended  beyond  its  boflcrs  into 
the  jurisdiction  and  authority  of  another  state.  The  distinction 
was  clearly  pointed  out  in  Blackinton  v.  Blackinton,  141  Mass.  432, 
55  Am.  Rep.  484,  5  N.  E.  830.  In  that  case  the  parties  were  mar- 
ried and  lived  in  Massachusetts.  The  husband  abandoned  the  wife 
without  cause  and  became  domiciled  in  New  York.  The  wife  re- 
mained at  the  matrimonial  domicile  in  Massachusetts  and  instituted 
a  proceeding  to  prohibit  her  husband  from  imposing  any  restraint 
upon  her  personal  liberty  and  for  separate  maintenance.  Service 
was  made  upon   the   husband  in   New  York.     The  court,  recognizing 
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fully  that  under  the  circumstances  disclosed  the  domicile  of  the 
husband  was  not  the  domicile  of  the  wife,  concluded  that,  under 
the  statutes  of  Massachusetts,  it  had  authority  to  grant  the  relief 
prayed,  and  was  then  brought  to  determine  whether  the  decree 
ought  to  be  made,  in  view  of  the  fact  that  such  decree  might  not 
have  extraterritorial  force.  But  this  circumstance  was  held  not 
to  be  controlling,  and  the  decree  was  awarded.  The  same  doctrine 
was  clearly  expounded  by  the  privy  council,  in  an  opinion  delivered 
by  Lord  Watson,  in  the  divorce  case  of  Le  Mesurier  v.  Le  Mesurier, 
[1895]  App.  Cas.  517,  where  it  was  said  (p.  527):  'When  the  juris- 
diction of  the  court  is  exercised  according  to  the  rules  of  inter- 
national law,  as  in  the  case  where  the  parties  have  their  domicile 
within   its   forum,  its   decree   dissolving  their   marriage   ought   to   be 

respected  by  the  tribunals  of  every  civilized  country On   the 

other  hand,  a  decree  of  divorce  a  vinculo,  pronounced  by  a  court 
whose  jurisdiction  is  solely  derived  from  some  rule  of  municipal 
law  peculiar  to  its  forum,  cannot,  when  it  trenches  upon  the  in- 
terests of  any  other  country  to  whose  tribunals  the  spouses  were 
amenable,  claim  extraterritorial  authoritv. ' 

"4.  The  contention  that  if  the  power  of  one  state  to  decree  a 
dissolution  of  a  marriage  which  would  be  compulsory  upon  the 
other  states  be  limited  to  cases  where  both  parties  are  subject  to 
the  jurisdiction,  the  right  to  obtain  a  divorce  could  be  so  hampered 
and  restricted  as  to  be  in  effect  impossible  of  exercise,  is  but  to  in- 
sist that  in  order  to  favor  the  dissolution  of  marriage  and  to  cause 
its  permanency  to  depend  upon  the  mere  caprice  or  wrong  of  the 
parties,  there  should  not  be  applied  to  the  right  to  obtain  a  divorce 
those  fundamental  principles  which  safeguard  the  exercise  of  the 
simplest  rights.  In  other  words,  the  argument  but  reproduces  the 
fallacy  already  exposed,  which  is,  that  one  state  must  be  endowed 
with  the  attribute  of  destroying  the  authority  of  all  the  others  con- 
cerning the  dissolution  of  marriage  in  order  to  render  such  dissolu- 
tion ea  ;y  of  procurement.  But  even  if  the  true  and  controlling 
principles  be  for  a  moment  put  aside  and  mere  considerations  of 
inconvenience  be  looked  at,  it  would  follow  that  the  preponderance 
of  inconvenience  would  be  against  the  contention  that  a  state  should 
have  the  power  to  exert  its  authority  concerning  the  dissolution 
of  marriage  as  to  those  not  amenanle  to  its  jurisdiction.  By  the 
application  of  that  rule  each  state  is  given  the  power  of  overshadow- 
ing the  authority  of  all  the  other  states,  thus  causing  the  marriage 
tie  to  be  less  protected  than  any  other  civil  obligation,  and  this 
to  be  accomplished  by  destroying  individual  rights  without  a  hear- 
ing and  by  tribunals  having  no  jurisdiction.  Further,  the  admis- 
sion that  jurisdiction  in  the  courts  of  one  state  over  one  party  alone 
was  the  test  of  the  rigut  to  dissolve  the  marriage  tie  as  to  the 
other  party,  although  domiciled  in  another  state,  would  at  once 
render  such  test  impossible  of  general  application.  In  other  words, 
the  test,  if  admitted,  would  destroy  itself.  This  follows,  since  if 
that   test   were   the   rule,   each   party   to   the   marriage    in    one    state 
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would  have  a  right  to  acquire  a  domicile  in  a  different  state  and 
there  institute  proceedings  for  divorce.  It  would  hence  necessarily 
arise  that  domicile  would  be  no  longer  the  determinative  crileriun, 
but  the  mere  race  of  diligence  between  the  parties  in  seeking  dif- 
ferent forums  in  other  states  or  the  celerity  by  which  in  such 
states  judgments  of  divorce  might  be  procured  would  have  to  be 
considered  in  order  to  decide  which  forum  was  controlling. 

"On  the  other  hand,  the  denial  of  the  power  to  enforce  in  en- 
other  state  a  decree  of  divorce  rendered  against  a  person  who  was 
not  subject  to  the  jurisdiction  of  the  state  in  which  the  decree 
was  rendered  obviates  all  the  contradictions  and  inconveniences 
which  are  above  indicated.  It  leaves  uncurtailed  the  legitimate 
power  of  all  the  states  over  a  subject  peculiarly  within  their  au- 
thority, and  thus  not  only  enables  them  to  maintain  their  public 
policy,  but  also  to  protect  the  individual  rights  of  their  citizens. 
It  does  not  deprive  a  state  of  the  power  to  render  a  decree  of 
divorce  susceptible  of  being  enforced  within  its  borders  as  to  the 
person  within  the  jurisdiction,  and  does  not  debar  other  states 
from  giving  such  effect  to  a  judgment  of  that  character  as  they 
may  elect  to  do  under  mere  prin  nples  of  state  comity.  It  causes 
the  full  faith  and  credit  clause  of  the  constitution  to  operate  upon 
decrees  of  divorce  in  the  respective  states  just  as  that  clause  operates 
upon  other  rights — that  is,  it  compels  all  the  states  to  recognize 
and  enforce  a  judgment  of  divorce  rendered  in  other  states  where 
both  pa  ties  were  subject  to  the  jurisdiction  of  the  state  in  which 
the  decree  was  rendered,  and  it  enables  the  states  rendering  such 
decrees  to  take  into  view,  for  the  purpose  of  the  exercise  of  thiir 
authority,  the  existence  of  a  matrimonial  domicile  from  which  the 
presence  of  a  party  not  physically  present  within  the  borders  of  a 
state   may  be   constructively   found   to   exist. 

"Having  thus  disposed  of  the  reasoning  advanced  to  sustain  the 
assertion  that  the  courts  of  the  state  of  New  York  were  bound 
by  the  full  effect  to  the  Connecticut  decree,  we  are  brought  to 
consider   the   authorities  relied   upon   to   support   that   proposition. 

"VVh.lst  the  continental  and  English  authorities  are  not  alluded 
to  in  the  argument,  it  may  be  well,  in  the  most  summary  way,  to 
refer  to  them  as  a  means  of  illustrating  the  question  for  considera- 
tion. The  extent  of  the  power  whicli  independent  sovereignties 
exer'^ised  over  the  dissolution  of  the  marriuge  tie,  as  to  their  own 
citizens,  gave  rise,  in  the  nature  of  things,  to  controversies  con- 
cerning the  extraterritorial  effect  to  be  given  to  a  dissolution  of  such 
tie  when  made  between  citizens  of  one  country  by  judicial  tribunals 
of  another  country  in  v.'hich  such  citizens  had  become  domiciled. 
We  <lo  not  deem  it  essential,  however,  to  consider  the  conllictiiig 
theories  and  divergent  rules  of  public  policy  which  were  thus  engen- 
dered. We  are  relieved  of  the  necessity  of  entering  upon  such  an 
inquiry,  since  it  cannot  be  doubted  that  neither  the  ]>racti('e  nor  tln^ 
theories  controlling  in  the  countries  on  the  continent  lend  the  slight- 
est   sanction    to    the    contention    that    a    government,    simply    Vjecau.sc- 
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one  of  the  parties  to  a  marriage  was  domiciled  within  its  borders, 
where  no  matrimonial  domicile  ever  existed,  had  power  to  render 
a  decree  dissolving  a  marriage,  which,  on  principles  of  inter- 
national law,  was  entitled  to  obligatory  extraterritorial  effect  as 
to  the  other  party  to'  the  marriage,  a  citizen  of  another  country: 
1  Wharton  on  Conflict  of  Laws,  3d  ed.,  sec.   209,  p.  441,  and   notes. 

"It  cannot  be  doubted,  also,  that  the  courts  of  England  decline 
to  treat  a  foreign  decree  of  divorce  as  having  obligatory  extraterri- 
torial force  when  both  parties  to  the  marriage  were  not  subject  to 
the  jurisdiction  of  the  court  which  rendered  the  decree:  Shaw  v. 
Gould,  L.  R.  3  H.  L.  55;  Harvey  v.  Farnie,  L.  R.  8  App.  Cas.  43.  And, 
although  it  has  been  suggested  in  opinions  of  English  judges 
treating  of  divorce  questions,  that  exceptional  cases  might  arise 
which  perhaps  would  justify  a  relaxation  of  the  rigor  of  a  pre- 
sumption that  the  domicile  of  the  husband  was  the  domicile  of  the 
wife  (per  Lords  Eldon  and  Redesdale,  in  Tovey  v.  Lindsay,  1 
Dow  P.  C.  133,  140;  per  Lord  Westbury,  in  Pitt  v.  Pitt,  4  Macq. 
H.  L.  Caa.  640;  per  Brett,  L.  J.,  in  Niboyet  v.  Niboyet,  L.  R.  4 
Prob.  Div.  14;  Briggs  v.  Briggs,  L.  R.  5  Prob.  Div.  165;  and  per 
.Tames  and  Cotton,  L.  JJ.,  in  Harvey  v.  Farnie,  L.  R.  6  Prob.  Div. 
47,  49),  the  courts  of  England,  in  cases  where  the  jurisdiction  was 
dependent  upon  domicile,  have  enforced  the  presumption,  and  treated 
the  wife  as  being  within  the  jurisdiction  where  the  husband  was 
legally  domiciled.  But  this  conception  was  not  a  departure  from 
the  principle  uniformly  maintained,  that,  internationally  considered, 
jurisdiction  over  both  parties  to  a  marriage  was  essential  to  the 
exercise  of  power  to  decree  a  divorce,  but  was  simply  a  means  of 
determining  by  a  legal  presumption  wnether  both  parties  were  within 
the  jurisdiction.  Of  course,  the  rigor  of  the  English  rule  as  to  the 
domicile  of  the  husband  being  the  domicile  of  the  wife  is  not  control- 
ling in  this  court,  in  view  of  the  decisions  to  which  we  have  previously 
referred,  recognizing  the  right  of  the  wife,  for  the  fault  of  the  hus- 
band, to  acquire  a  separate  domicile:  Barber  v.  Barber,  21  How.  582, 
16  L.  ed.  226;  Cheever  v.  Wilson,  9  Wall.  108,  19  L.  ed.  604;  Atherton 
V.  Atherton,  181  U.  S.   155,  21   Sup.  Ct.  Rep.   544,  45  L.   ed.   794. 

"And  even  in  Scotland,  where  residence,  as  distinguished  from 
domicile,  was  deemed  to  authorize  the  exercise  of  jurisdiction  to 
grant  divorces,  it  was  invariably  recognized  that  the  presence 
within  the  jurisdiction  of  both  parties  to  the  marriage  was  essential 
to  authorize  a  decree  in  favor  of  the  complainant:  1  Wharton  on  Con- 
flict of  Laws,  se3.  215,  p.  447;  per  Lord  Westbury,  in  Shaw  v.  Gould, 
L.   R.   3   H.  L.   55. 

"As  respects  the  decisions  of  this  court:  We  at  once  treat  as 
inapposite,  and  therefore  unnecessary  to  be  here  specially  reviewed 
those  holding  (a)  that  where  the  domicile  of  a  plaintiff  in  a  di- 
vorce cause  is  in  the  state  where  the  suit  was  brought,  and  the 
defendant  appears  and  defends,  as  both  parties  are  before  the 
oourt,  there  is  power  to  render  a  decree  of  divorce  which  will  be 
entitled  in  other  states  to  recognition  under  the  full  faith  and  credit 


268  American  State  Reports,  Vol.  109.         [Illinois, 

elanse  (Cheever  v.  Wilson,  9  Wall.  108,  19  L.  ed.  604);  (b)  that,  as 
distinguished  from  legal  domicile,  mere  residence  within  a  particular 
state  of  the  plaintiff  in  a  divorce  cause  brought  in  a  court  of  such 
State  is  not  sufficient  to  confer  jurisdiction  upon  such  court  to 
dissolve  the  marriage  relation  existing  between  the  plaintiff  and 
a  nonresident  defendant:  Andrews  v.  Andrews,  188  U.  S.  14,  23 
Sup.  Ct.  Rep.  237,  47  L.  ed.  366;  Streitwolf  v.  Streitwolf,  181 
U.  S.  179,  21  Sup.  Ct.  Rep.  553,  45  L.  ed.  807;  Bell  v.  Bell,  181 
U.  S.  175,  21  Sup.  Ct.  Rep.  551,  45  L.  ed.  804.  This  brings  us  to 
again  consider  a  case  heretofore  referred  to,  principally  relied  upon 
as  sustaining  the  contention  that  the  domicile  of  one  party  alone 
is  sufficient  to  "onfer  jurisdiction  upon  a  judicial  tribunal  to  ren- 
der a  decree  of  divorce  laving  extraterritorial  effect,  viz.,  Atherton 
V.  Atherton,  181  U.  S.  155,  21  Sup.  Ct.  Rep.  544,  45  L.  ed.  794. 
The  decision  in  that  case,  however,  as  we  have  previously  said, 
was  expressly  placed  upon  the  ground  of  matrimonial  domicile. 
This  is  apparent  from  the  following  passage,  which  we  excerpt  from 
the  opinion,  at  page  171,  L.  ed.  at  page  803,  and  Sup.  Ct.  Rep.  at 
page  550:  'This  case  does  not  involve  the  validity  of  a  divorce 
granted,  on  constructive  service,  by  the  court  of  a  state  in  which 
only  one  of  the  parties  ever  had  a  domicile;  nor  the  question  to 
what  extent  the  good  faith  of  the  domicile  may  be  afterward  in- 
quired into.  In  this  case  the  divorce  in  Kentucky  was  by  the  court 
of  the  state  which  had  always  been  the  undoubted  domicile  of 
the  husband,  and  which  was  the  only  matrimonial  domicile  of  the 
husband  and  wife.  The  single  question  to  be  decided  is  the  validity 
of  that  divorce,  granted  after  such  notice  had  been  given  as  was 
required   by  the  statutes  of   Kentucky. ' 

"The  contention,  therefore,  that  the  reasoning  of  the  opinion 
demonstrates  that  the  domicile  of  one  of  the  parties  alone  was 
contemplated  as  being  sufficient  to  found  jurisdiction,  but  insists 
that  the  case  decided  a  proposition  which  was  excluded  in  unmis- 
takable language.  But,  moreover,  it  is  clear,  when  the  facts  which 
were  involved  in  the  Atherton  case  are  taken  into  view,  that  the 
case  could  not  have  been  decided  merely  upon  the  ground  of  the 
domicile  of  one  of  the  parties,  because  that  consideration  alone 
would  have  afforded  no  solution  of  the  problem  which  the  case 
presented.  The  salient  facts  were  these:  The  husband  lived  in  Ken- 
tucky, married  a  citizen  of  New  York,  and  the  married  couple  took  up 
their  domicile  at  the  home  of  the  husband  in  Kentucky,  where 
they  continued  to  reside  and  where  children  were  born  to  tlioni. 
The  wife  left  the  matrimonial  domicile  and  went  to  New  "\'ork. 
The  husband  sued  her  in  Kentucky  for  a  divorce.  Before  the 
Kentucky  suit  merged  into  a  decree  the  wife,  having  a  residence 
in  New  York  sufficient,  under  ordinary  circumstances,  to  constitute 
a  domicile  in  that  state,  sued  the  husband  in  the  courts  of  New 
York  for  a  limited  divorce.  Thus  the  two  suits,  one  by  the  hus- 
band against  the  wife  and  the  other  by  the  wife  against  the  hus- 
band, were  pending  in  the  respective  states  at  the  same  time.     The 
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husband  obtained  a  d£cree  in  the  Kentucky  suit  before  the  suit 
of  the  wife  had  been  determined,  and  pleaded  such  decree  in  the 
juit  brought  by  the  wife  in  New  York.  The  New  York  court,  how- 
ever, refused  to  recognizp  the  Kentucky  decree,  and  the  case  came 
here,  and  this  court  decided  that  the  courts  of  New  York  were  bound 
to  give  effect  to  the  Kentucky  decree  by  virtue  of  the  full  faith 
and  credit  clause.  Under  these  conditions  it  is  clear  that  the  case 
could  not  have  been  disposed  of  on  the  mere  ground  of  the  in- 
dividual domicile  of  the  parties,  since  upon  that  hypothesis,  even 
if  the  efficacy  of  the  individual  domicile  had  been  admitted,  no 
solution  would  have  been  thereby  afforded  of  the  problem  which 
would  have  risen  for  decision,  that  problem  being  which  of  the  two 
courts  wherein  the  conflicting  proceedings  were  pending  had  the 
paramount  right  to  enter  a  binding  decree.  Having  disposed  of 
the  case  upon  the  principle  of  matrimonial  domicile,  it  cannot  in 
reason  be  conceived  that  the  court  intended  to  express  an  opinion 
upon  the  soundness  of  the  theory  of  individual  and  separate  dom- 
icile which,  isolatedly  considered,  was  inadequate  to  dispose  of, 
and  was    therefore    irrelevant  to,  the  question  for  decision. 

"It  is  contended  that  an  overwhelming  preponderance  of  the 
decisions  of  state  courts  enforce  the  doctrine  that  it  is  the  duty  of 
the  states,  by  virtue  of  the  full  faith  and  credit  clause,  to  give 
within  their  borders  the  full  effect  required  by  that  clause  to 
decrees  of  divorce  rendered  in  other  states,  where  there  was  juris- 
diction alone  by  virtue  of  the  domicile  of  one  of  the  parties.  Whilst 
we  may  not  avoid  the  duty  of  interpreting  for  ourselves  the  con- 
stitution of  the  United  States,  in  view  of  the  persuasive  force  that 
would  result  if  an  overwhelming  line  of  state  decisions  held  the 
asserted  doctrine,  we  come  to  consider  that  subject.  To  examine  in 
detail  the  many  decisions  of  state  courts  of  last  resort,  most  of 
which  are  referred  to  in  the  margin,  would  expand  this  opinion 
to  undue  length.  To  avoid  so  doing,  if  possible,  we  propose  to 
more  particularly  direct  our  attention  to  the  cases  in  state  courts 
which  are  specially  relied  on.  In  doing  so  we  shall  add  cases  in 
several  of  the  states  not  particularly  counted  on  in  the  argument. 
We  shall  do  this  for  tli<>  purpose  of  evolving,  if  possible,  from  the 
state  cases  thus  to  be  referred  to,  some  classification  typical  of  all 
the  state  decisions,  hence  enabling  all  the  cases  to  which  we  do  not 
specially  refer  to  be  brought  within  the  appropriate  class  to  which 
they  pertain,  without  the  necessity  of  reviewing  them  in  detail. 
We  shall  not  confine  ourselves  to  the  particular  state  decisions  re- 
lied on,  but  shall  consider  such  decisions  in  the  light  of  the  gen- 
eral   rule    obtaining    in    the    particular    state. 

"The  cases  specially  relied  on  are  Thompson  v.  State,  2S  Ala. 
12,  Harding  v.  Alden,  9  Me.  140,  23  Am.  Dec.  549,  Ditson  v.  Ditson, 
4  R.  I.  87,  Burlen  v.  Shannon,  115  Mass.  438,  and  Felt  v.  Felt,  59 
N.  J.  Eq.  606,  83  Am.  St.  Rep.  612,  45  Atl.  105,  49  Atl.  1071,  47 
L.  R.  ii..  546,  to  which  we  shall  add,  for  the  purposes  above  stated, 
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cases   on   the   same   subject   decided   in   New   York,   Ohio,   Wisconsin. 
Indiana,  and   Missouri. 

"New  York. — It  is  not  questioned  that  the  courts  of  New  York  are 
vested  by  statute  with  authority  to  render  decrees  of  divorce 
where  the  plaintiff  is  domiciled  within  the  state,  which  shall  be 
operative  in  that  state,  even  although  the  defendant  is  a  nonresi- 
dent  and   is  proceeded   against   by   constructive   service. 

"Borden  v.  Fitch,  15  Johns.  121,  f  Am.  Dec.  225,  and  Bradshaw 
v.  Heath,  13  Wend.  407,  were  decided,  respectively,  in  the  yeafs 
1818  and  1835.  These  cases,  as  de  ilared  by  the  court  of  appeals 
of  New  York  in  People  v.  Baker,  76  N.  Y.  78,  32  Am.  Rep.  274, 
upheld  the  principle  that  a  court  of  another  state  could  not  dissolve 
the  matrimonial  relation  of  a  citizen  of  New  York,  domiciled 
in  New  York,  unless  he  was  actually  served  with  notice  within 
the  other  state  or  voluntarily  appeared  in  the  cause.  The  doctrine 
that  an  action  of  divorce  is  one  inter  partes  was  thus  clearly 
reiterated  by  Andrews,  J.,  in  Jones  v.  Jones,  108  N.  Y.  415,  2  Am. 
St.  Rep.  447,  15  N.  E.  707:  'The  contract  of  marriage  cannot  be 
annulled  oy  judicial  sanction  any  more  than  any  other  contract 
inter  partes,  without  jurisdiction  of  the  person  of  the  defendant. 
The  marriage  relation  is  not  a  res  within  the  state  of  the  party 
invoking  the  jurisdiction  of  a  court  to  dissolve  it,  so  as  to  au- 
thorize the  court  to  bind  the  absent  party,  a  citizen  of  another 
jurisdiction,  by  substituted  service  or  actual  notice  of  the  proceed- 
ing given  without  the  jurisdiction  of  the  court  where  the  proceed- 
ing is  pending.' 

"That  the  principle  referred  to  is  still  enforced  by  the  New  York 
court  is  shown  by  recent  cases,  viz.,  Lynde  v.  Lynde,  1G2  N.  Y. 
405,  76  Am.  St.  Rep.  332,  48  L.  R.  A.  679,  56  N.  E.  979,  NVinstou 
V.  Winston,  165  N.  Y.  553,  59  N.  E.  273,  and  the  case  at  bar.  And 
it  is  indubitable  that  under  this  doctrine  the  courts  of  New  York 
have  invariably  refused,  as  they  have  done  in  the  case  at  bar, 
to  treat  a  divorce  rendered  in  another  state,  under  the  circuni 
stances  stated,  as  entitled  to  be  enforced  in  New  York  by  virtue 
of  the  full  faith  and  credit  clause  of  the  constitution  of  the  United 
States;  and,  indeed,  have  refused  generally  to  give  effect  to  such 
decrees  even  by   state   comity. 

"  M ofi.sachusetts. — Barber  v.  Roct,  10  Mass.  260^  Hanover  v.  Tur- 
ner, 14  Mass,  227,  7  Am.  Dec.  203,  and  Harteau  v.  Harteau,  14  Pick. 
181,  25  Am.  Dec.  372,  were  decided  respectively  in  1813,  1817  and 
1S33.  In  1835  the  legislature  of  Massachusetts  incorporated  into 
the  statutes  of  that  state,  following  a  section  forbidding  the  recogni- 
tion of  divorces  obtainctl  in  another  jurisdiction  in  fraud  of  the 
laws  of  Massachusetts,  a  provision  reading  as  follows:  'In  all  other 
cases,  a  divorce  decreed  in  another  state  or  country,  according  to 
the  law  of  the  place,  by  a  court  having  jurisdiction  of  the  cause 
and  of  both  of  the  [)arties,  sliall  he  valid  and  effectual  in  this 
state.'  And  it  may  be  oliserved  that  this  section,  when  submitted 
to    the    legislature    by    the    commissioners    for    revising    the    Mass- 
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achusetts  statutes,  was  accorapaniecl  by  the  following  comment 
(Kept.  Commrs.,  pt.  1,  p.  123):  'This  is  founded  on  the  rule  estab- 
lished by  the  comity  of  all  civilized  nations;  and  is  proposed  merely 
that  no  doubt  should  arise  on  a  question  so  interesting  and  im- 
portant as  this  may  sometimes  be.' 

"In  Lyon  v.  Lyon  (1854),  2  Gray,  367,  the  question  was  as  to 
the  validity  in  Massachusetts  of  a  divorce  decreed  in  Ehode  Island 
in  favor  of  one  party  to  a  marriage  against  the  other,  who  was 
domiciled  in  Massachusetts.  The  court  refused  to  give  extraterri- 
torial effect  to  the  Ehode  Island  decree.  In  the  opinion  by  Chief 
Justice  Shaw  it  was  declared  that  the  three  cases  which  we  have 
previously  referred  to  sustained  the  doctrine,  based  upon  general 
principles  of  law,  that  a  decree  of  divorce  rendered  in  another 
state  without  jurisdiction  of  both  of  the  parties  possessed  no  extra- 
territorial force. 

"In  Hood  V.  Hood  (1865),  11  Allen,  196,  87  Am.  Dec.  709,  the 
controversy  was  this;  The  parties  were  married  in  Massachusetts, 
and,  after  a  residence  in  that  state,  moved  together  to  Illinois. 
The  wife  left  the  domicile  of  the  husband  in  Illinois  and  returned 
to  Massachusetts.  Thereafter,  in  Illinois,  the  husband  sued  the 
wife  for  a  divorce  on  the  ground  of  her  desertion,  obtained  a  de- 
cree, and  married  again.  The  case  decided  in  Massachusetts  was 
a  suit  brought  in  that  state  by  the  former  wife  against  the  former 
husband  for  divorce  on  the  ground  of  adultery  alleged  to  have  been 
committed  by  him  with  the  person  whom  he  had  married  after  the 
decree  of  divorce  in  Illinois  had  been  rendered.  The  Illinois  decree 
was  pleaded  in  bar.  The  question  whether  the  Illinois  decree  should 
be  given  extraterritorial  effect  in  Massachusetts  depended,  under 
the  rule  announced  in  the  previous  cases,  upon  whether  both  the 
husband  and  wife  were  parties  to  the  Illinois  decree.  For  the 
purpose  of  the  determination  of  this  jurisdictional  question  it  was 
held  that  it  was  necessary  to  ascertain  whether  the  wife  was 
justified,  by  the  fault  of  the  husband,  in  leaving  him  in  Illinois 
and  going  back  to  Massachusetts.  It  was  decided  that  if  she 
was  justified  in  leaving  the  husband,  her  legal  domicile  was  in 
Massachusetts,  and  she  was  not  a  party  to  the  Illinois  decree,  and 
that  if  she  was  not  justified  in  living  separate  from  the  husband, 
the  ordinary  rule  being  that  the  domicile  of  the  husband  was  the 
domicile  of  the  wife,  she  was  domicil'^d  in  Illinois,  and  must  be 
considered  as  subject  to  the  jurisdiction  of  the  Illinois  court.  Ap- 
plying this  legal  principle  to  the  facts  in  the  case  before  it,  the  court 
held  that  as  there  was  no  evidence  showing  that  the  wife  had 
justifiable  cause  for  leaving  her  husband,  the  legal  presumption  that 
the  domicile  of  the  husband  was  the  domicile  of  the  wife  prevailed, 
and  that  the  Illinois  decree  was  entitled  to  extraterritorial  effect  in 
Massachusetts,  and  bound  the  wife,  because  rendered  by  a  court 
having   jurisdiction    over   both    parties. 

"In  Shaw  v.  Shaw  (1867),  98  Mass.  158,  the  facts  were  these: 
The   parties   were    married    in    Massachusetts,    lived    there,    and    left 
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together  for  the  purpose  of  settling  in  Colorado.  On  the  journey, 
at  I'hiladelphia,  the  wife  was  forced  by  the  extreme  cruelty  of 
the  husband  to  leave  him.  She  returned  to  Massachusetts,  while 
he  vviiit  ou  to  Colorado.  Subsequently  the  wife  sued  in  Massa- 
chusetts for  a  divorce  from  bed  and  board.  The  husband  was 
broufjht  in  by  substituted  service  and  defaulted.  The  court,  in 
the  most  explicit  terms,  recognized  that  a  decree  of  divorce,  to  have 
extraterritorial  effect,  must  be  rendered  with  jurisdiction  over  both 
parties.  It  said  (page  159):  'For  the  purposes  of  divorce  the  gen- 
eral rule  of  jurisprudence  is  that  a  divorce  granted  in  the  place 
of  the  domicile  of  both  parties,  and  there  valid,  is  good  every- 
where.' The  court  came  then  to  consider  whether  it  could  render 
a  decree  in  Massachusetts  in  favor  of  the  wife.  This  depended  upon 
a  statute  of  Massachusetts,  which  authorized  the  granting  of  a 
divorce  where  the  cause  for  divorce  occurred  while  the  parties 
had  lived  together  as  husband  and  wife  in  Massachusetts,  and  where 
one  of  them  lived  in  that  state  when  the  cause  for  divorce  oc- 
curred. It  was  held  that  as  at  the  time  of  the  commission  of  the 
cruelty  in  Philadelphia  charged  against  the  husband  the  domicile 
of  the  parties  in  Massachusetts  had  not  been  lost,  and  as  by  that 
cruelty  the  wife  was  justified  in  returning  to  Massachusetts,  and 
the  subsequent  acquisition  of  a  new  domicile  by  the  husband  in 
Colorado  did  not  make  such  domicile  that  of  the  wife,  there  was 
jurisdiction,   and   the   divorce   was  granted. 

"Hood  V.  Hood  (1872),  110  Mass.  463,  was  an  attempt  again  to 
assail  the  validity  of  the  Illinois  decree  of  divorce  which  had  been 
adjudgr<l  valid  in  11  Allen,  196,  87  Am.  Dec.  709,  because  it  was 
found  that  both  the  husband  and  wife  had  been  parties  to  the  de- 
cree. The  lUi^ssachusctts  decree  so  holding  was  therefore  held  to 
be  res  judicata  as  to  all  persons,  and  to  foreclose  further  inquiry 
into   the   validity  of  the   Illinois   decree   of   divorce. 

"In  Burlen  v.  Shannon  (1874),  115  Mass.  438,  .the  facts  leading 
up  to  the  controversy  and  those  involved  therein  were  as  follows: 
Shannon  and  his  wife  lived  together  in  Massachusetts,  where  she 
loft  him.  Without  stopping  to  refer  ,to  prior  legal  controversies 
which  arose  between  Shannon  and  his  wife  and  between  Shannon 
and  Mrs.  Biirlen,  which  are  irrelevant  to  be  considered,  it  suffices 
to  say  tiiat  Mrs.  Burlen  sued  Shannon  in  1850  to  hold  him  liable 
for  neces.sary  supplies  furnished  to  the  wife.  Shannon  resisted  on 
the  ground  that  the  wife  liad  been  living  apart  from  him  without 
his  fault  or  consent,  and  this  det„nse  was  maintained:  3  Gray,  3S7. 
Shannon  went  to  Indiana  in  1855  and  took  up  his  domicile  in  tlinl 
state,  where,  in  1856,  he  obtained  a  decree  of  divorce  upon  con- 
structive service.  Subsequently,  in  Miissachusntts,  Mrs.  Burlen  again 
sued  Shannon  for  ncpesHaries  furnished  to  tiie  wife  between  February 
22,  1860,  and  FebniJirv  7,  1866.  Ho  ])leaded  tlie  Indiana  divorce, 
and  the  validity  of  the  divorce  was  assailed  by  Mrs.  Burlen  on  the 
ground  that  the  wife  iiad  Jiot  been  a  ])arty  to  the  divorce  cause, 
and    therefore    the    Tii<li,iiia    decree    jiad    not    extraterritorial    effect    in 
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Massachusetts.  The  court,  in  effect,  after  reiterating  the  previous 
rulings  and  referring  to  the  statute  concerning  the  necessity  for  the 
presence  of  both  parties  within  the  jurisdiction  where  a  decree  for 
divorce  of  another  state  was  sought  to  be  given  effect  in  Massa- 
chusetts, also  reiterated  the  previous  ruling  that  the  wife  might 
acquire  a  separate  domicile  from  the  husband  if  she  lived  separate 
from  him  for  justifiable  cause.  The  court  was  brought,  therefore, 
to  consider  whether  Mr.  and  Mrs.  Shannon  were  both  parties  to 
the  Indiana  decree  on  the  ground  that  the  domicile  of  the  husband 
was  the  domicile  of  the  wife.  The  solution  of  this  question  depended, 
as  it  had  depended  in  Hood  v.  Hood,  11  Allen,  196,  87  Am.  Dec. 
709,  upon  whether  the  wife  was  absent  from  the  husband  because  of 
his  fault.  On  this  subject  it  was  decided  that  the  previous  judg- 
ment in  favor  of  Shannon  and  against  Mrs.  Burlen  in  the  prior  ac- 
tion between  the  parties  had  conclusively  determined  between  them 
that  Mrs.  Shannon  was  absent  from  her  husband  without  his  fault 
or  consent,  and  therefore,  under  the  legal  presumption  that  the 
domicile  of  the  husband  was  the  domicile  of  the  wife,  both  the  hus- 
band and  wiie  were  parties  to  tha  Indiana  decree  and  it  was  not 
subject  to  attack  in  Massachusetts.  To  cite,  as  has  sometimes  been 
done,  the  language  of  the  opinion  of  the  court  referring  to  the  pre- 
vious judgment  in  the  eailier  action  between  Mrs.  Burlen  and  Shan- 
non as  if  that  language  referred  to  the  Indiana  decree  of  divorce, 
leading  to  the  implication  that  that  decree  was  held  to  be  con- 
clusive, even  if  only  one  of  the  parties  was  domiciled  in  the  state 
where  the  decree  was  rendered,  not  only  is  a  plain  misconception, 
but  is  equivalent  to  asserting  that  the  Massachusetts  court  had 
overruled  its  previous  decisions  and  disregarded  the  spirit,  if  not 
the  letter,  of  the  state  statute  without  the  slightest  intimation  to  that 
effect. 

"In  Cummington  v.  Belchertown,  149  Mass.  223,  21  N.  E.  435,  4  L.  R.  A. 
131, the  facts  were  these:  The  parties  t  a  marriage,  celebrated  in  Massa- 
chusetts, lived  together  in  that  state  until  the  wife  was  taken  to 
a  Massachusetts  asylum  for  the  insane,  when  the  husband  abandoned 
her,  acquired  a  domicile  in  New  York,  there  brought  suit  on  the 
ground  of  fraud  for  the  annulment  of  the  marriage,  and  obtained  a 
decree.  The  wife  was  only  constructively  served  with  process,  did 
not  appear,  and  was  not  represented.  The  Massachusetts  court  held, 
upon  the  authority  of  Blackinton  v.  Blackinton,  141  Mass.  432, 
55  Am.  Eep.  484,  5  N.  E.  830,  to  which  we  have  already  referred, 
that  if  the  decree  was  to  be  recognized  in  Massachusetts,  it  could 
only  be  on  grounds  of  comity.  And  in  concluding  its  opinion  the 
court  said:  'Upon  the  ground,  then,  that  the  decree  of  the  New  York 
court  attempts  to  annul  a  marriage  in  Massachusetts  between  Massa- 
chusetts citizens,  and  thus  affect  the  ^egal  status  of  the  woman,  who 
has  remained  domiciled  in  Massachusetts,  and  has  never  been  within 
the  jurisdiction  of  the  New  York  court,  and  deprive  her  of  the 
rights  acquired  by  her  marriage,  and  especially  because  it  declares 
Am.  St.  Bep.,  Vol.  109  —18 
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the  marriage  void  for  a  reason  on  account  of  which  by  the  Massa- 
chusetts law  it  cannot  be  avoided,  we  arc  of  opinion  that  it  should 
not  be  enforced  here,  and  that  no  principle  of  interstate  comity  re- 
quires that   we  siiould   jjive   it  effect.' 

"True  it  is  the  court  reserved  the  question  as  to  what  effect 
might  be  given  to  a  divorce  if  granted  by  a  New  York  court  under 
circumstances  such  as  existed  in  that  case.  But  as  a  suit  for  a 
dedar.'ition  of  nullity  and  one  for  divorce  are  both  but  modes  for 
determining  judicially  the  status  of  the  parties,  it  must  in  reason 
follow  if  jurisdiction  over  both  is  a  prerequisite  in  the  one  class,  it 
is  of  necessity  also  essential  in  the  other. 

"Maine— In  Harding  v,  Alden  (1832),  9  Me.  140,  23  Am.  Dec. 
.549,  the  facts  were  these:  While  living  together  in  Maine  a  hus- 
band deserted  his  wife.  He  went  to  North  Carolina,  where  he  pre- 
tended to  m;  rry,  and  lived  there  a  ith  another  woman.  In  the  mean 
time  the  wife  whom  he  had  deserted  took  up  her  residence  in  Rhode 
Island,  where  she  med  for  a  divorce  on  the  ground  of  the  adul 
tery  committed  by  the  husViand  in  North  Carolina.  The  husl)and, 
who  was  notified  in  North  Carolina,  did  not  appear  in  the  Ehode 
Island  divorce  cause.  A  decree  of  divorce  was  granted  and  the 
wife  then  remarried.  The  first  husband,  during  the  coverture,  owned 
and  alienated  real  estate  in  Maine,  and  a  statute  of  that  state  pro- 
vided that  where  a  divorce  was  decreed  for  adultery  by  the  hus- 
band, dower  might  be  assigned  to  the  divorced  wife  in  the  same 
manner  as  if  the  husband  were  dead.  The  divorced  wife  brought  an 
action  of  dower  in  a  court  in  Elaine.  The  lihode  Island  decree  was 
held  to  possess  validity  in  Maine  and  the  statute  relating  to  dower 
was  decided  not  to  be  limited  to  divorces  decreed  within  the  state 
of  Maine.  Considering  the  opinion  in  its  entirety,  it  is  ])lain  that 
the  lihode  Island  divorce  was  given  recognition  from  considerations 
of  right  and  justice  and  upon  the  ground  of  state  comity.  Thus, 
the  court  called  attention  to  the  fact  that  adultery  was  a  cause 
for  divorce  in  both  states  and  that  divorces  were  granted  in  Maine 
against  nonresidents,  and  it  was  observed  that  'there  would  be  great 
inconvenience  in  liolding'  that  divorces  ought  not  to  be  recognized 
in  other  states  when  granted  in  the  state  where  the  injured  ])arty 
resi<led,  against  one  who  had  established  his  doinicile  in  another  state 
and  there  committed  adultery. 

"True  it  is  in  the  course  of  the  opinion  reasoning  was  emj>l()yt(l 
tending  to  show  that  the  Hhode  Jslaml  court  might  be  coiisidercil 
to  have  had  jurisdiction  in  the  cdtnplete  sense  an<l  it  was  iiitiniated 
that  the  full  faitii  and  crrdit  clau.  e  niigiit  have  application,  but 
the  operation  oi  the  IMimle  Islrrncl  dccrf't'  in  INrainc  was,  by  the  de- 
cree of  the  Maine  court.  ex])rcssly  iiniiteil  to  t  li(»  dissolution  of  the 
marriage  (page  I'll).  How  Jar  nniovcd  tliis  was  from  giving  to  the, 
Khode  Islan<i  decree  the  lurielit  of  the  f\ill  faith  and  credit  clause 
will,   we    think,   be    made    clear    hy   what   follows. 

"Hanling  v.  AMen,  9  :\Ie.  Mo,  2.'^  Am.  Dec.  549,  was  decided  at 
the    .Tulj    term.    18.^2.      Ijcss    than    two    years    afterward,    on    !Mareh    5, 
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1834  (1  Maine  Laws,  e.  71,  sec.  4),  the  statute  of  Maine  regulating 
divorces  was  supplemented  by  various  provisions,  one  such  being  the 
following:  'See.  2.  Be  it  further  enacted,  that  in  all  cases  where 
one  party  has  been  or  shall  be  divorced  from  the  bonds  of  matri- 
mony, the  court  granting  the  same  may,  upon  application  therefor, 
grant  to  the  other  party  a  like  divorce,  on  such  terms  and  condi- 
tions as  the  said  court  in  the  exercise  of  a  sound  discretion  may 
judge  reasonable.'  This  provision  was  carried  into  the  Revised  Stat- 
utes of  1841,  chapter  89,  section  2,  and  although  repealed  in  1850, 
in  a  general  revision  of  the  divprce  laws,  it  was  held  that  the 
legislature  did  not  intend  to  deprive  the  courts  of  Maine  of  the 
power  to  entertain  a  suit  for  divorce  brought  by  a  person  from  whom 
the  other  party  to  a  marriage  had  already  been  divorced,  and  that 
the  courts  of  Maine  still  possessed  power  to  exercise  jurisdiction  over 
such  suits:  Stilphen  v.  Stilphen,  58  Me.  508,  4  Am.  Rep.  .305.  In 
the  cited  case,  although  a  liusband  had  already  obtained  an  absolute 
divorce,  a  like  divorce  was  granted  to  the  wife,  and  the  court  al- 
lowed to  her  certain  articles  of  personal  property  and  the  sum  of 
five  hundred  dollars.  In  overruling  exceptions  to  the  decree  the 
appellate  court  adopted  the  theory  that  the  second  decree  in  nowise 
impugned  the  first,  and  was  'important  only  as  enabling  the  court 
to  make  such  ancillary  decrees  concerning  the  property  as  justice 
may  seem  to  require'  (page  517,  4  Am.  Rep.  309).  In  the  c- urse  of 
the  opinion  the  court  said  (p.  516,  4  Am.  Rep.  308):  'Xhere  is  -lo 
class  of  cases  in  which  the  court  is  so  liable  to  be  imposed  upon, 
and  a  decision  obtained  contrary  to  the  truth,  as  ex  parte  divorce 
suits.  The  notice  is  often  imperfect,  so  that  the  confession  of  guilt 
implied  in  the  default  is  deceptive.  And  it  is  well  known  that 
witnesses,  testifying  in  the  presence  of  one  of  the  parties,  and  in 
the  absence  of  the  other,  will  so  alter  and  magnify  the  faults  of 
the  absent,  and  suppress  everything  that  makes  against  the  party 
present,  that  it  is  impossible  to  tell  where  the  truth  and  real  merits 
of  the  controversy  are.  When  both  parties  are  present,  each  is  sure 
to  put  the  other  in  the  wrong;  and,  a  fortiori  is  this  true  when 
one  of  the  parties  is  permitted  to  testify  in  the  absence  of  the 
other,  as  is  now  the  case  in  divorce  suits.  We  repeat,  therefore, 
that  there  is  no  class  of  cases  in  which  the  court  is  so  liable  to  be 
imposed  upon;  and  it  seems  to  us  of  the  utmost  importance  that 
the  court  should  be  possessed  of  the  power  in  some  form  to  revise 
their  decisions  in  this  class  of  eases;  otherwise,  the  grossest  in- 
justice is  liable  to  be   done.' 

"In  the  light  of  this  decision  it  cannot  be  assumed  that  the  courts 
of  Maine  would  give  to  a  citizen  of  that  state  against  whom  a  di- 
vorce had  been  obtained  in  a  foreign  jurisdiction,  upon  constructive 
service,  a  less  degree  of  relief  than  they  afford  as  to  a  decree  ren- 
dered in  Maine,  both  parties  being  present  and  bound  by  the  decree. 

"Ehode  Island. — Ditson  v.  Ditson  (1856),  4  R.  I.  87,  was  a  suit 
for  divorce  on  the  grounds  of  desertion,  extreme  cruelty,  and  non- 
support,  brought  by   a   wife    domiciled   in   Rhode   Island    against    the 
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husband,  who  had  never  resided  in  Rhode  Island,  and  whose  where- 
abouts was  unknown.  The  question  was  whether  the  Rhode  Island 
court  ought  to  exercise  jurisdiction.  The  opinion  was  mainly  de- 
voted to  refuting  the  reasoning  employed  by  Chief  Justice  Shaw 
in  his  opinion  in  the  case  of  Lyon  v.  Lyon,  2  Gray,  367,  in  which 
case,  as  we  have  previously  shown,  the  Massachusetts  court  refused 
to  give  effect  to  a  Rhode  Island  decree  of  divorce  where  both  par- 
ties were  not  within  the  jurisdiction.  The  Rhode  Island  court  (in 
the  Ditson  case)  in  effect  declared  that  it  would  not  exercise  juris- 
diction to  grant  a  divorce  if  it  -considered  that  a  decree  rendered 
by  it  would  not  be  entitled  to  extraterritorial  effect  because  of  a 
lack  of  actual  jurisdiction  over  the  defendant.  The  court,  however, 
proceeded  to  reason  that  a  suit  for  divorce  was  in  effect  a  proceed- 
ing in  rem,  and  that  jurisdiction  over  one  of  the  parties  to  a  suit 
for  the  dissolution  of  the  marriage  tie  drew  to  the  court  jurisdic- 
tion of  the  other  party,  and  thereby  gave  full  and  complete  juris- 
diction over  the  status  of  both  parties,  and  upon  that  hypothesis 
decided  that  it  would  exercise  jurisdiction,  and  that  its  decree  dis- 
solving the  marriage  would  be  entitled  to  the  benefit  of  the  full 
faith  and  credit  clause  of  the  constitution  and  have  binding  efficacy 
in  every  other  state. 

"New  Jersey. — Whilst  the  courts  of  New  Jersey  have  exercised 
the  power  to  grant  a  divorce  from  a  nonresident  defendant,  upon 
constructive  service,  those  courts  have  from  the  beginning  applied 
to  similar  decrees  of  divorce  granted  in  other  states,  when  sought 
to  be  enforced  in  New  Jersey  against  citizens  of  that  state,  a  rule 
like  the  one  prevailing  in  New  York;  that  is,  they  decline  to  enforce 
them  even  upon  the  principles  of  comity:  Doughty  v.  Doughty,  28 
N.  J.  Eq.  581;  Flower  v.  Flower,  42  N.  J.  Eq.  152,  7  Atl.  6(i9.  Re- 
cently, however,  it  has  been  decided  (Felt  v.  Felt,  59  N.  J.  Eq.  COr>, 
83  Am.  St.  Rep.  612,  45  Atl.  105,  49  Atl.  1071,  47  L.  R.  A.  546), 
that  where  a  decree  of  divorce  was  rendered  in  another  state, 
and  the  complainant  alone  was  subject  to  the  jurisdiction  of  the 
court,  but  it  was  shown  that  the  defendant  had  been  personally 
served  outside  of  the  jurisdiction  with  notice  of  the  pendency  of 
the  divorce  proceeding,  and  was  afforded  reasonable  opportunity  to 
make  defense  and  did  not  avail  of  the  o]i|>ort unity.  ofTect  would 
be  given  to  such  decree  in  New  .lersey,  upon  ])rinciples  of  comity, 
provided  that  the  ground  upon  which  the  decree  rested  was  one 
which  the  public  policy  of  New  Jersey  recognized  as  a  siidicient 
cause  for  divorce.  In  Wallace  v.  Wallace,  ()2  N.  J.  Eq.  509,  50  Atl. 
788,  the  subject  is  quite  fully  r<'vie\ve<l. 

"0/iio.— In  Cooper  v.  Cooper  (iS.iG),  7  Ohio,  pt.  2,  p.  2:]S,  without 
citation  of  authority,  a  divorce  granted  in  Indiana,  from  a  resident, 
of  Ohio,  upon  constructive  service,  was  held  to  bar  an  application 
for  divorce  and  alimony  in  Ohio.  In  Mansfield  v.  Mclntyro  (isp)), 
10  Ohio,  27,  (l<H])ito  a  divorce  obtained  in  Kentucky  by  a  husband. 
upon   couatructive   service,  the   divorced  wife  was  regarded  in   Ohio 
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aa  the  widow  of  her  former  husband  after  his  decease,  and  as  such 
widow  entitled  to  dower. 

"In  Cox  V.  Cox,  19  Ohio  St.  502,  2  Am.  Eep.  415,  decided  at  the 
December  term,  1869,  the  facts  were  these:  The  husband  deserted  the 
wife  in  Ohio,  went  to  Indiana,  and  there  obtained  a  divorce,  upon 
constructive  service.  The  wife  remained  in  Ohio,  and  three  years 
after  the  granting  of  the  Indiana  divorce  to  the  husband  she  sued 
him  for  divorce  and  for  alimony,  alleging  abandonment  and  gross 
neglect  of  duty.  The  trial  court  granted  a  divorce  and  alimony. 
The  husband  appealed,  but  as  such  an  appeal,  under  the  statutes  of 
Ohio,  did  not  affect  the  decree  as  to  the  divorce,  the  district  court 
considered  only  the  question  of  alimony,  and  rendered  a  new  de- 
cree for  alimony  against  the  defendant.  The  case  was  then  taken 
to  the  supreme  court  of  the  state.  In  that  court  attention  was 
called  to  the  fact  that  under  the  statutes  of  Ohio  and  the  decisions 
of  its  courts  jurisdiction  might  be  exercised  over  nonresidents  in 
divorce  cases,  and  reference  was  made  to  various  authorities  as 
tending  to  show  that  public  policy  required  the  recognition  of  the 
validity  of  such  decrees  in  other  states  as  to  the  dissolution  of  the 
marriage.  After  stating  the  facts,  and  observing  that  the  wife 
was  entitled  under  the  laws  of  Ohio  to  either  divorce  or  alimony, 
or  both,  at  her  election,  and  alluding  to  the  Indiana  decree,  the  court 
said  (p.  512,  2  Am.  Rep.  417) :  '  The  question,  therefore,  is  whether 
the  ex  parte  decree  can  be  made  available,  not  merely  to  effect  a 
dissolution  of  the  marriage,  but  to  defeat  the  right  of  the  peti- 
tioner to  the  alimony  which  the  statute,  upon  the  facts  .as  they 
exist  in  regard  to  the  husband's  desertion,  intended  to  provide  for 
her. 

"  'We   think   the   decree   ought   not   to   have   such   effect. 

'*  'In  arriving  at  this  conclusion  we  make  no  distinction  between 
a  decree  rendered,  under  the  circumstances  of  this  ease,  in  a  foreign, 
and  one  rendered  in  a  domestic,  forum. 

"  'In  either  case,  to  give  to  a  decree  thus  obtained  the  effect 
claimed  for  it  would  be  to  allow  it  to  work  a  fraud  upon  the 
pecuniary  rights  of  the  wife.  Such  a  result,  in  our  opinion,  is  ren- 
dered necessary  by  no  principle  of  comity  or  public  policy — the  only 
grounds  upon  which  ex  parte  decrees  of  divorce  are  authorized  and 
supported. 

"  'It  is  net  essential  to  the  allowance  of  alimony  that  the  ni:irririge 
relation  should  subsist  up  to  the  time  it  is  allowed.  On  appeal, 
alimony  may  be  decreed  by  the  district  court,  notwithstanding  the 
subsisting  divorce  pronounced  by  the  court  of  common  pleas.  It 
is  true  that  the  statute  speaks  of  the  allowance  as  being  made  to 
the  wife.  But  the  term  "wife"  may  be  regarded  as  used  to  des- 
ignate the  person,  and  not  the  actual  existing  relation;  or  the  peti- 
tioner may  still  be  regarded  as  holding  the  relation  of  wife  for 
the  purpose  of  enforcing  her  claim  to   alimony.' 

"The  following  cases  were  cited  by  the  court  as  sustainiii"-  the 
right  of  the  wife  to  maintain  an  independent  proceeding  for  alimony, 


278  Amkrican  State  Reports,  Vol.  109.         [Illinois, 

even  after  the  husband  had  obtained  a  divorce:  Kichardson  v.  Wil- 
son, 8  Yerg.  67;  Crane  v.  Meginnis,  1  Gill  &  J.  463,  It)  Am.  Dec. 
237;  Shotwell  v.  Shotwell,  Smedes  &  M.  Ch.  51. 

"In  Doerr  v.  Forsnhe  (1893),  50  Ohio  St.  726,  40  Am.  St.  Rep. 
703,  35  N.  E.  1055,  an  Indiana  divorce  granted  to  a  husl)and,  upon 
constructive  service,  was  held  not  to  bar  the  right  of  the  wife  to 
dower  in  lands  in  Ohio  owned  during  coverture  by  the  husband. 

"Alabama. — Tn  Thompson  v.  State  (1856),  28  Ala.  12,  the  facts 
were  these:  Thompson  deserted  his  family  in  Mississippi,  went  to 
Arkansas,  and  there  obtained  a  divorce  upon  constructive  service. 
The  wife  returned  to  her  father's  home  in  Alabama,  and,  after  the 
<livorce,  the  husband  also  went  to  Alabama,  where  he  again  mar- 
ried. He  was  prosecuted  for  and  convicted  of  bigamy.  The  con- 
viction was  set  aside,  however,  upon  the  ground  that  the  guilt  or 
innocence  of  the  accused  depended  upon  the  question  as  to  whether 
he  had  a  bona  fide  domicile  in  Arkansas  during  the  pendency  of 
the  proceedings  for  divorce.  Harding  v.  Alden,  £  Me.  140,  23  Am. 
Dec.  549,  was  cited  as  authority. 

"In  a  subsequent  case,  however  (Turner  v.  Turner  (1S70),  44 
Ala.  437),  the  supreme  court  of  Alabama  strictly  limited,  as  against 
a  citizen  of  Alabama,  the  effect  of  divorce  rendered  in  another  state 
upon  constructive  service.  The  parties  wore  married  in  Alabama, 
where  the  husband  deserted  the  wife,  and  located  in  Indiana,  where 
he  obtained  a  divorce  upon  constructive  service.  The  wife  remained 
in  Alabama,  and,  after  the  granting  of  the  divorce  to  the  husband,  she 
sued  him  in  Alabama  for  a  divorce  and  alimony.  Tiie  hui-band  jiloaded 
the  Indiana  decree  in  bar.  The  trial  court,  however,  hold  that  the  wife 
was  entitled  to  maintain  hor  suit,  and  entered  a  decree  for  divorce 
and  alimony.  In  affirming  the  decree  the  supreme  court  of  Alaliaina. 
upon  the  authority  of  Thompson  v.  State,  28  Ala.  12,  said  that  tlic 
decree  of  divorce  obtained  by  the  liusband  in  Indiana  might  protect 
him  against  prosecution  for  bigamy  should  he  marry  again  in  Ala- 
bama. Referring  to  that  decree  it  further  said  (p.  4.11)):  'But 
without  stoppinj^,  to  in(|uiro  whether  it  was  obtained  liy  hini  by 
frautl,  and  tliereforo  is  vicious  on  that  account  or  not.  it  cortainly 
cannot  affect  the  rights  of  the  complainant,  except  licr  riirht  in  the 
husband  as  husband.  If  it  is  valid,  it  unmarries  hini  and  sets  liiin 
free  from  his  marital  vows  to  hor.  IIo  is  no  longer  the  com- 
plainant's iHisband.  P.nt  it  iloes  not  settle  hor  right  to  aliMioiiy; 
it  (loos  not  settle  hor  right  to  dower  in  his  lands,  ami  her  statutory 
right  to  dist  riliiit  iuti  of  his  {)roperty  in  this  state,  in  the  event 
slu'   should   survive    him,   nor   any   other    interest    of   a    pecuniary    cli;n- 

acter    slio   may    have    against    him It    is    the    duty    of    the    state 

to  pro.ect  its  own  citi/ens.  wiil'.in  its  own  Imrders.  This  is  the 
natural  conifX'nsalion  lor  allei^M.-uice.  This  high  duty  extends  to 
all    the    pecuniary   rights   of    tlie    ciii/.ons.   as   well    as   to    the    rights   of 

security    of    person No    obligation    of    coiuity    is    ])arainount    to 

this  duty.  Without  a  constant  unil  elVective  exertion  of  it,  citizen- 
ship   would    become    a    farce Tlie    wife    is    as    much    the    ciii- 
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zen  of  the  state  as  the  husband,  and  is  entitled  to  the  protection  of 
its  laws  to  the  same  extent,  so  long  as  she  remains  within  its 
jurisdiction.  It  would  be  a  scandal  to  justice  to  imperil  her,  and 
sacrifice  her  most  important  and  cherished  rights  upon  a  mere 
technicality — a  technicality  that  often  contradicts  the  truth.  When 
her  protection  requires  it,  it  would  be  cruelly  unjust  for  the  state 
of  her  actual  residence  and  domicile  to  repudiate  its  own  right  of 
jurisdiction  to  give  her  aid.  I  therefore  think  that  the  better 
opinion  is  that  she  has  the  right  to  file  her  bill  here,  and  to  all 
the  relief  that  the  court  could  give  her,  notwithstanding  her  husband 
might  not  be  domiciled  in  this  state  at  the  commencement  and  dur- 
ing  the    whole   pendency   of    her    litigation    with    him 

"  'Then,  if  the  state  courts  have  competent  jurisdiction  in  such 
a  case,  as  undoubtedly  they  have,  they  may  go  on  and  exercise 
that  jurisdiction  in  the  manner  and  to  the  extent  prescribed  by  their 
own  laws. 

"  'Under  the  laws  of  this  state,  by  the  contract  and  consumma- 
tion of  a  marriage,  the  wife,  if  she  has  no  separate  estate,  becomes 
entitled  to  dower  in  the  husband's  lands,  and  a  certain  distributive 
interest  in  his  personal  estate,  if  she  survives  him,  and  to  temporary 
and  permanent  alimony  out  of  his  estate,  upon  a  separation  by  di- 
vorce in  her  favor.  These  are  rights  that  she  cannot  legally  be  de- 
prived  of   without   her   consent   or  her   fault If   this   were   not 

so,  then  these  important  statutory  provisions  in  favor  of  the  wife 
would  be  repealed  or  rendered  null  by  a  foreign  divorce,  of  which 
she  had  no  notice  and  no  knowledge,  during  its  whole  progress 
through  the  forms  of  a  foreign  court.  To  sue  in  her  own  domicile 
is  necessary  for  the  protection  of  the  wife.  It,  therefore,  overrides 
the   technical   rule   that   the   husband's   domicile   is   also   the    domicile 

of   the  wife Here   the   testimony   shows   that   the   wife    has   no 

separate  estate.  The  witnesses  for  the  defendants  say  when  she 
was  married  she  "brought  nothing  with  her."  It  also  appears  that 
during  her  connection  with  the  defendant,  Matthew  Turner,  as  his 
wife  she  was  a  chaste,  industrious,  economical,  faithful,  useful,  and 
obedient  wife;  and  that  the  husband's  property  is  very  considerable, 
worth  possibly  not  less  than  one  hundred  thousand  dollars.  It  is 
also  shown  that  his  three  children  by  a  former  marriage  were  al- 
ready  sufficiently  provided   for. 

"  'Under  sueli  a  state  of  facts  the  sum  of  thirty  thousand  dol- 
lars was  not  an  unreasonable  sum  for  permauent  alimony  to  be  allowed 
to  the  wife,  nor  the  sum  of  eight  hundred  dollars  too  large  for  tem- 
porary alimony. ' 

" l7idiava.—Jn  Tolen  v.  Tolen  (1831),  2  Blaekf.  407,  20  Am.  Dec. 
742,  the  fact'^j*  were  these:  A  wife,  on  being  deserted  in  Kentucky, 
removed  co  and  became  domiciled  in  Indiana,  and  after  a  residence 
there  of  five  years  sued  for  a  divorce  from  the  nonresident  husband. 
In  an  opinion  of  great  length  the  court  considered  the  question 
of  its  power  to   grant   a   divorce  which   would  be   valid  in  Indiana, 
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and  decided  it  had  such  power,  but  expressly  reserved  passing  on 
the   question   whether   the   decree  would   have   extraterritorial   force. 

"In  Hood  V.  State  (1877),  56  Ind.  263,  26  Am.  Kep.  21,  it  was 
declared  that  as  an  ex  parte  divorce  in  favor  of  one  domiciled 
within  the  jurisdiction  of  a  state,  and  against  a  nonresident,  although 
founded  upon  constructive  service,  was  valid  as  to  the  plaintilf, 
'public  policy  demands  that  it  should  be  held  valid  as  to  both  par- 
ties. ' 

"In  Hilbish  v.  Hattle  (1896),  145  Ind.  59,  44  N.  E.  20.  3.3  L.  R. 
A.  783,  certain  sections  of  the  Indiana  Revised  Statutes,  wherein  it 
was  provided  that  the  divorce  of  one  party  to  a  marriage  shouhl 
dissolve  the  contract  as  to  both,  and  that  a  divorce  decreed  in  an- 
other state  by  a  court  having  jurisdiction  of  the  cause  should  have 
full  effect  in  Indiana,  were  held  to  be  applicable  to  a  decree  of 
divorce  granted  in  another  state,  in  favor  of  a  husband,  upon  con- 
structive service,  and  the  same  effect  was  given  to  the  decree,  as  to 
the  rights  of  the  wife  in  the  property  of  the  husband  in  Indiana,  iis 
if   the   divorce   had   been   rendered   in   Indiana. 

"Missouri. — In  Gould  v.  Crow,  57  Mo.  200,  a  decree  of  divorce 
regularly  obtained  by  a  husband  in  Indiana,  on  an  order  of  puli- 
lication,  without  personal  service,  was  held  to  operate  as  a  divon-e 
in  favor  of  the  husband  in  Missouri,  so  as  to  prevent  the  wife  from 
claiming  her  dower  in  lands  in  Missouri  owned  by  the  husband. 
Harding  v.  Alden,  9  Me.  140,  23  Am.  Doc.  549.  was  relied  upon  as 
authority.  A  statute  of  Missouri,  barring  the  claim  of  a  wife  for 
dower  after  divorce  granted  by  reason  of  her  fault,  was  held  to 
apply  to  all  divorces,  whether  obtained  in  Missouri  or  in  other  states, 
and  whether  obtained  on  personal  service  or  by  order  of  publica- 
tion. The  doctrine  of  Gould  v.  Crow,  57  Mo.  200,  was  reaffirmed 
and  applied  in  Anthony  v.  Rice,  110  Mo.  233,  19   S.  AV.  423. 

"Wiscmisin.—ln  Shafer  v.  Bushnell  (1869),  24  Wis.  372,  an  ex 
parte  divorce  granted  a  wife  in  Minnesota  upon  constructive  ser- 
vice of  the  defendant,  a  citizen  of  Minnesota,  was  held  upon  the 
grounds  of  comity  to  be  conclusive  in  Wisconsin  in  rcsjicct  to  tin- 
status  or  domestic  and  social  condition  of  the  wife.  The  flecrcc 
was  held  to  bar  an  action  for  criminal  intercourse  ajjjainst  the  p(  r 
son  whom  the  complainant  in  the  divorce  suit  married  after  the 
granting   of   the   divorce. 

"In  Cook  V.  Cook  (1882),  56  WMs.  195,  43  Am.  Kep.  7ni;,  11  X. 
W.  33,  4  l.'i,  however,  in  an  elaborate  o[)inion,  an  ex  jiarte  (livorc(> 
olitained  in  Michi<,'an  u[)on  constructive  service  merely,  by  a  liiis- 
band  who  had  deserted  his  wife  in  Wisconsin,  was  held  not  to  affi  et 
the  status  of  the  wife  in  Wisconsin,  nor  to  bar  her  from  suii.;^  in 
Wisconsin  for  divorce^  alimony,  allowance,  and  a  division  of  the 
property  of  such   husband   situated  within   Wisconsin. 

"Deducing  the  law  of  the  several  states  from  the  rniinps  of  tlpjr 
courts  of  last  resort  wliicli  we  have  just  reviewed,  and  ij^noriiiL,'  '.n< n- 
Tniiior  differ(>ncpa,  the  law  of  snch  states  ia  embraced  within  one  or 
the  other  of  the  foljowiii;^  headings: 
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"a.  States  where  the  power  to  decree  a  divorce  is  recognized,  based 
upon  the  mere  domicile  of  the  plaintiff,  although  the  decree  when 
rendered  will  be  but  operative  within  the  borders  of  the  state,  wholly 
irrespective  of  any  force  which  may  be  given  such  decree  in  other 
states.  Under  this  heading  all  of  the  states  are  embraced  with 
the   possible   exception  of  Ehode  Island. 

' '  &.  States  which  decline,  even  upon  principles  of  comity,  to 
recognize  and  enforce  as  to  their  own  citizens,  within  their  own 
borders,  decrees  of  divorce  rendered  in  other  states,  when  the  court 
rendering  the  same  had  jurisdiction  over  only  one  of  the  parties. 
Under  this  heading  are  embraced  Massachusetts,  New  Jersey  (with 
the  qualification  made  by  the  decision  in  Felt  v.  Felt,  59  N.  J.  Eq. 
606,  83  Am.  S!;.  Eep.  612,  45  Atl.  105,  49  Atl.  1071,  47  L.  E.  A.  546), 
and  New  York, 

"c.  States  which,  whilst  giving  some  effect  to  decrees  of  divorce 
rendered  against  its  citizens  in  other  states  where  the  court  Jiad 
jurisdiction  of  the  plaintiff  alone,  either  place  the  effect  given  to 
such  decrees  upon  the  principle  of  state  comity  alone,  or  make  such 
limitations  upon  the  effect  given  to  such  decree  as  indubitably  es- 
tablishes that  the  recognition  given  is  a  result  merely  of  state 
comity.  As  the  greater  includes  the  less,  this  class  of  course  em- 
braces the  cases  under  the  previous  heading.  It  also  includes  the 
states  of  Alabama,   Maine,  Ohio,   and   AVisconsin. 

"d.  Cases  which,  although  not  actually  so  deciding,  yet  lend  them- 
selve:;  to  the  view  that  ex  parte  decrees  of  divorce  rendered  in  other 
states  would  receive  recognition  by  virtue  of  the  due  faith  and  credit 
clause.     And   this   class   embraces  Missouri   and   Rhode   Island. 

"Coming  to  consider,  for  the  purpose  of  classification,  the  de- 
cided cases  in  other  states  than  those  previously  reviewed,  which 
have  been  called  to  our  attention,  the  law  of  such  states  may  be  said 
to  come  under  one  or  the  other  of  the  foregoing  headings,  as  fol- 
lows: 

"Proposition  *a'  embraces  the  law  of  all  the  states,  since  in  the 
decision  of  no  state  is  there  an  intimation  expressing  the  exception 
found  in  the  Ehode  Island  case  which  caused  us  to  exclude  that 
state   from  this   classification. 

"Under  proposition  'b'  comes  the  law  of  the  states  of  Pennsyl- 
vania, Vermont,  and  South  Carolina.  A  line  of  decisions  of  the 
state  of  North  Carolina  would  also  cause  us  to  embrace  the  law  of 
that  state  within  this  classification,  but  for  a  doubt  engendered  in 
our  minds  as  to  the  effect  of  the  law  of  North  Carolina  on  the  sub- 
ject, resulting  from  suggestions  made  by  the  North  Carolina  ourt 
in  the   opinion  in  Bidwell  v.   Bidwcll,  139   N.   C.   402,  52   S.   E.   53. 

"Proposition  'c'  embraces  the  law  of  Kansas,  Louisiana,  Maryland, 
Michigan,  Minnesota,  Nebraska,  and  New  Hampshire.  And  it  is 
pertinent  here  to  remark  that  in  Michigan  (3  Mich.  Comp.  Laws 
(1897),  c.  232,  sec.  2,  par.  8617),  the  obtaining  of  a  divorce  in  an- 
other state  from  a  citizen  of  Michigan  is  made  cause  for  the  grant- 
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iug    of    a    divorce    in    Michij^an    to    its    citizen.     A    like    provision    i.s 
also   in   the   statutes   of   Florida:    Fla.   Rev.   Stats.    (1902),   sec.    14S0. 

"Under  proposition  'd'  we  embrace  the  remaining  states,  although 
as  to  several  the  classification  may  admit  of  doubt,  viz.,  California, 
Illinois,  Iowa,  Kentucky,  and  Tennessee. 

"It  inilubitably,  therefore,  follows  from  the  special  review  we 
have  made  of  eases  in  certain  itates,  and  the  classification  just 
made  of  the  remaining  state  cases  which  were  called  to  our  atten- 
tion and  which  we  have  previously  cited  in  the  margin,  that  the 
contention  is  without  foundation,  that  such  cases  establish  by  an 
overwhelming  preponderance  that,  by  the  law  of  the  several  states, 
decrees  of  divorce  obtained  in  a  state  with  jurisdiction  alone  of 
the  plaintiff  are,  in  virtue  of  the  full  faith  and  credit  clause  of 
the  constitution,  entitled  to  be  enforced  in  another  state  as  against 
citizens  of  such  state.  Indeed,  the  analysis  and  classification  which 
we  have  made  serves  conclusively  to  demonstrate  that  the  limited 
recognition  which  is  given  in  most  of  the  states  to  such  ex  parte 
decrees  of  divorce  rendered  in  other  states  is  wholly  inconsistent 
with  the  theory  that  such  limited  recognition  is  based  upon  the 
operation  of  the  full  faith  and  credit  clause  of  the  constitution  of 
the  United  States,  and,  on  the  contrary,  is  consistent  only  with 
the  lonccption  that  such  limited  recognition  as  is  given  is  based 
upon  state  comity.  No  clearer  demonstration  can  be  made  of  tlio 
accuracy  of  this  statement  than  the  obvious  consequence  that  if 
the  full  faith  and  credit  clause  were  now  to  be  iield  applicable  to 
the  enforcement  in  the  states  generally  of  decrees  of  divorce  of  the 
character  of  thj  onj  here  involved  it  would  follow  that  the  law  of 
nearly  all  of  the  states  would  be  overthrown,  and  thus  it  would 
come  to  pass  that  the  decisions  which  were  relied  upon  as  es- 
tablishing that  the  due  faith  and  credit  clause  applies  to  such  de- 
crees would  be  overruled  by  the  adoption  of  the  proposition  which 
it  is  insisted  th  ise  decisions  maintain.  The  only  escape  from  this 
conclusion  would  be  to  say  that  the  law  of  the  states  as  shown  by 
the  decisions  in  question  would  remain  unaffected  by  the  ruling 
of  the  full  faith  "nd  credit  clause,  because  not  repugnant  to  that 
clause.  This  would  be,  however,  but  to  assert  that  the  full  faith 
and  credit  clause  required  not  that  full  faith  and  credit  be  given 
in  one  state  to  the  decrees  of  ancthor  state,  but  that  only  a  lim.ited 
and  restricted  enforcement  of  a  decree  of  one  state  in  another  would 
fulfill  the  requirements  of  that  provision  of  the  constitution.  To  so 
decide  would  be  to  destroy  the  true  import  of  the  full  faitli  and 
credit  clause,  as  pointed  out  in  the  oiits(^t  of  this  opinion.  Thus, 
in  its  ultimate  aspect,  the  proposition  relied  upon  reduces  it'^elf  in 
this — either  that  the  settled  law  of  most  of  the  states  of  tlio  Union 
as  to  d'vorce  decrees  rendered  in  one  state  where  the  court  rcn 
dering  the  decree  had  jurisdiction  only  of  the  ]ilainti(T.  iTiust  1  " 
held  to  hf  invalid,  or  thnt  nn  iiUTiortant  provision  of  the  oonstit  iit  ioti 
of   the   United    States    must    lie    shorn    of    its    rightful    niontiiiirr- 

"  \Vithout  questioning  the  yiower  of  the  state  ot  ronnorl  imt  ti) 
enforce    within    its    own    borders    the    decree    of    divorce    wliich     is 
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here  in  issue,  and  without  intimating  a  doubt  as  to  the  power  of 
the  state  of  New  York  to  give  to  a  decree  of  that  character  rendered 
in  Connecticut,  within  the  borders  of  the  state  of  New  York  and 
as  to  its  own  citizens,  such  eflScacy  as  it  may  be  entitled  to  in  view 
of  the  public  policy  of  that  state,  we  hold  that  the  decree  of  the 
court  of  Connecticut  rendered  under  the  circumstances  stated  was 
not  entitled  to  obligatory  enforcement  in  the  state  of  New  York 
by  virtue  of  the  full  faith  and  credit  clause.  It  therefore  fol- 
lows that  the  court  below  did  not  violate  the  full  faith  ana  credit 
clause  of  the  constitution  in  refusing  to  admit  the  Connecticut  de- 
cree  in   evidence;    and   its   judgment   is,    therefore,    affirmed." 

The  Efect  of  Decrees  of  divorce  rendered  in  another  country  or 
commonwealth  is  discussed  in  the  recent  monographic  note  t  Felt 
V.  Felt.  83  Am.  St.  Rep.  616;  Tremblay  v.  Aetna  lift  Ins.  Co.,  94 
Am.  St.  Rep.  553;  Mo.  tgomery  v.  Consolidated  etc.  Co.  103  Am.  St. 
Rep.  328.  Want  of  jurisdiction  may  be  shown  by  extrinsic  evidence, 
even  against  the  recital  of  a  judgment  record  of  a  sister  state,  that 
the  defendant  was  not  served  or  appeared  by  attorney,  or  of  any 
other  jurisdictional  fact:  Woodward  v.  Mutual  Reserve  Life  Ins. 
Co.,  178  N.  Y.  485,  102  Am.  St.  Rep.  519;  Chicago  Title  etc.  Co.  v. 
Smith,  185  Mass.  363,  102  Am.  St.  Rep.  350,  and  see  the  cases  cited 
in   the   cross-reference   note   thereto. 


FEEUND  V.  FREUND. 

[218  111.  189,  75  N.  E.  925.] 

INSUKANCE,  LIFE — Effect  of  Statutory  Provisions. — The  pro- 
visions of  a  statute  of  a  state  where  a  life  insurance  policy  is  is- 
sued become  a  part  thereof  as  if  embodied  in  the  policy  itself,  (p. 
288  'l 

INStmANCE,  LIFl!— Title  of  Beneficiary— Eft ect  of  Noncom- 
pliance with  the  Statute. — If  the  statutes  of  a  state  where  a  policy 
of  life  insurance  is  issutd  provide  that  the  person  whose  life  is  in- 
sured has  the  right  at  any  time,  with  the  consent  of  the  insurer,  to 
change  the  beneficiary,  no  change  of  beneficiary  can  take  place 
until  assented  to  by  the  insurer,      (p.   289.) 

INSURANCE,  LIFE — Change  of  Beneficiary — i^ecessity  for  In- 
dorsement of  Consent  by  the  Insurer. — Where  a  policy  of  life  in- 
surance provides  l.ia.  a  change  of  beneficiary  shall  be  made  by  in- 
dorsement in  writing  and  shall  not  take  effect  until  indorsed  on 
the  policy  by  the  home  office,  no  act  of  the  assured  can  effect  such 
a   change   in   the    absence   of   such   indorsement,      (p.    289.) 

INSURANCE,  LxIL— Change  of  Beneficiary,  When  not  Ac- 
complished.— Though  che  pe:so..  whose  life  is  insured  adopts  an<i 
sign"  printed  forms  prepared  by  the  insurer  making  known  his  in- 
tention to  change  the  name  of  the  beneficiary  and  receives  a  receipt 
from  the  local  oific.  of  the  insurer  stating  that  tne  papers  have 
been  received  for  transmission  to  the  home  office  for  a  change  of 
beneficiary,  still  if  +hf  insurer  does  ^ot,  in  the  lifetime  of  the  as- 
sured, indorse  the  requisite  consent  as  required  by  the  terms  of 
the   policy   no    change    of   beneficiary   is    accomplished,     (p.    290.) 
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LIFE  INSUKAjnCE  and  Mutual  Benefit  Insurance — ^Distinc- 
tion Between  as  to  Chanse  of  Beneficiary. — There  is  a  distinction 
between  certifuatcs  issued  by  a  mutual  benefit  society  anu  an  or- 
dinary life  insuraiK'c  in  that  the  right  to  change  the  beneficiary  docs 
not,  as  a  general  thing,  exist  in  the  latter,  and  when  the  right 
does  exist  by  the  terms  of  a  statute  or  a  policy,  it  can  be  exercised 
only  bv  complying  with  the  provisions  of  the  statute  or  policy  upon 
the  sub.iect.      (pp.  290,  291.) 

INSURANCE,  LIFE — Indorsement  of  Consent  to  Change  the 
Beneficiary,  Whether  a  Merely  Formal  Act. — Though  the  person  whose 
life  is  insured  does  every  act  which  is  on  his  part  required  to  be 
done  to  change  the  name  of  the  beneficiary,  still  if  the  statute  re- 
quires the  insurer  to  consent  to  such  change  before  it  becomes  ef- 
fective, and  the  poli^/  provides  that  such  consent  must  be  in- 
dorsed thereon,  equity  cannot  treat  a  change  as  accomplished  where 
the  assured  dies  before  such  consent  is  given  and  such  indorsement 
made.     (pp.  294,  20o.) 

INSURANCE,  LIFE — Consent  to  Change  of  Beneficiary  Given 
After  the  Death  of  the  Assured. — When  the  person  whose  life  is  in- 
sured dies  before  the  insurer  has  consented  to  a  cliangc  of  the 
beneficiary,  the  rights  of  the  beneficiary  become  vested  and  cannot 
be  taken  away  and  conferred  on  anoi,ner  by  any  consent  or  waiver 
of  the  insurer  taking  place   after  such   death,     (p.   200.) 

INSURANCE,  LIFE — Change  of  Beneficiary. — The  Filing  of  an 
Interpleader  and  the  Payment  of  the  Money  into  Court  where  the 
person  whose  life  was  insuretl  did  all  the  acts  necessary  to  he  done 
by  hira  to  accomplish  a  change  of  beneficiary  cannot  make  such 
change  effective  if  the  insurer  did  not,  in  the  lifetime  of  the  as- 
sured, indorse  on  the  -^oliey  the  consent  to  such  change  as  therein 
required,     (p.   296.) 

Bill  of  interpleader  filed  by  the  New  York  Life  Insurance 
Company  acrainst  the  son  and  widow  of  Josef  Freiind  to  deter- 
mine which  as  beneficiary  was  entitled  to  insurance  effected 
on  his  life.  The  policy  issued  June  10,  1901,  in  the  name  of 
the  wife  as  beneficiary.  On  January  10,  1902,  the  son  was 
made  beneficiary  by  proper  notice  and  indorsement;  on  Janu- 
ar>^  22d  of  the  same  year,  the  widow  in  like  manner  l)ecame 
benefieiary ;  on  ]\ray  16,  1902,  the  son  was  aixain  made  benefi- 
ciary. On  June  16th  of  the  same  year  the  insured  presented 
his  policy  at  the  l»ranch  office  of  the  insurer  in  Chicaijo,  with 
a  proper  written  statement  of  his  desire  to  ehaui^e  the  IxMieli- 
ciary  to  his  wife,  Bertha,  and  received  the  receipt  shown  in  the 
opinion  of  the  court.  On  the  next  day,  tlie  insured  (ii(Ml.  Tlu» 
superior  court  of  Cook  county  entered  a  decree  in  fiivor  of 
the  son.  An  ai>i)eal  was  taken  from  this  decree  to  tlie  ;ip- 
pellate  court  of  the  first  district,  where  it  was  reversed.  Tlie 
present  appeal  was  taken  from  this  decree  of  reversal. 

]\Iax  Robinson,  for  the  appellants. 

Castle,  Williams  &  Smith  and  Arista  B.  Williams,  for  the 
appellee. 
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*®^  MAGRUDER,  J.  The  question  in  this  case  is,  whether 
the  fund  in  controversy  belongs  to  the  appellants,  as  guard- 
ians of  the  estate  of  the  minor  child,  Karl  Freund,  son  of  the 
deceased  Josef  Freund,  the  insured  party  named  in  the  in- 
surance policy,  or  whether  it  belongs  to  the  appellee.  Bertha 
Freund,  the  widow  of  the  deceased  Josef  Freund. 

The  instrument  of  insurance  in  this  case  was  a  policy  of 
insurance,  issued  by  the  New  York  Life  Insurance  Company, 
and  not  a  benefit  or  endowment  certificate.  The  matter  to  be 
determined  is,  whether  the  last  change  of  the  beneficiary,  at- 
tempted to  be  made  by  the  insured  party  on  June  16,  1902, 
was  valid,  and  had  the  effect  of  making  the  wife  the  benefi- 
ciary, or  whether  the  son,  who  was  theretofore  the  beneficiary, 
still  remained  so  after  the  death  of  the  insured  on  June  17, 
1902.  The  laws  of  New  York — the  state  where  the  contract 
of  insurance  was  made— were  introduced  in  evidence,  and  sec- 
tion 211  in  the  article  on  insurance  in  the  code  of  New  York 
is  as  follows:  "Membership  ^^-^  in  any  such  corporation, 
association  or  society  shall  give  to  any  member  thereof  the 
right,  at  any  time,  with  the  consent  of  such  corporation,  asso- 
ciation or  society,  to  make  a  change  in  his  payee  or  payees,  or 
beneficiary  or  beneficiaries,  without  requiring  the  consent  of 
such  payee  or  beneficiaries."  The  policy  of  insurance  upon 
the  life  of  Josef  Freund  for  five  thousand  dollars  contained 
the  following  provisions : 

"Change  of  Beneficiary. — The  insured  may,  at  any  time 
during  the  continuance  of  this  policy,  provided  the  policy  is 
not  then  assigned,  change  the  beneficiary  or  beneficiaries  by 
written  notice  to  the  company,  at  its  home  office,  accompanied 
by  this  policy,  such  change  to  take  effect  on  the  indorsement 
of  the  same  upon  the  policy  by  the  company.  If  there  is  no 
beneficiary  living  at  the  death  of  the  insured,  the  amount 
then  insured  by  this  policy  shall  be  paid  to  the  executors,  ad- 
ministrators or  assigns  of  the  insured,"  etc. 

"General  Provisions  of  the  Policy. — No.  1.  Only  the  presi- 
dent, a  vice-president,  the  actuary  or  the  secretary  has  power 
in  behalf  of  the  company  to  make  or  modify  this  or  any  con- 
tract of  insurance  or  to  extend  the  time  for  paying  any  pre- 
mium, and  the  company  shall  not  be  bound  by  any  promise  or 
representation,  heretofore  or  hereafter  given  by  any  person 
other  than  the  above." 

Indorsed  on  the  policy,  also,  was  the  following:  "Each 
selection,  change  or  revocation  of  a  selection  shall  be  made 
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by  the  insured  in  writinjr,  and  shall  not  take  effect  until  in- 
dorsed on  this  policy  by  the  company  at  the  home  office." 

The  first  written  notice,  signed  by  the  insured,  Josef 
Freund,  at  Chicago  on  January  10,  1902,  and  addressed  to  the 
insurance  company  at  Broadway,  New  York,  recites  as  fol- 
lows: "The  beneficiary  under  the  accompanying  policy,  .  .  .  . 
in  accordance  with  the  change  of  beneficiary  clause  thereof, 
is  hereby  changed  from  Bertha  Freund,  wife  to  Karl  Freund, 
son.  The  policy  is  not  now  assigned."  There  was  a  witness 
to  this  written  notice  of  change,  and  it  was  forwarded  from 
the  branch  office  at  Chicago  to  the  home  ^^^  office  in  New 
York  on  January  11,  1902.  The  next  notice,  signed  by  the 
insured,  dated  at  Chicago,  January  22,  1902,  and  addressed 
to  the  insurance  company,  was  of  the  same  tenor  and  efTect, 
and  changed  the  beneficiary  from  Karl  Freund,  son,  to  liertha 
Freund,  w'ife,  and  was  forwarded  from  the  branch  office  in 
Chicago  to  the  home  office  in  New  York,  and  received  by  the 
latter  on  January  24,  1902.  The  third  written  notice,  signed 
by  the  insured  and  dated  May  16,  1902,  witnes.sed  and  ad- 
dressed to  the  insurance  company,  was  of  like  tenor  and  ort'eet, 
except  that  the  beneficiary  was  changed  from  Bertha  Freund, 
wife,  to  Karl  Freund,  son,  and  was  forwarded  from  the  Chi- 
cago clearing-house  of  the  company  to  New  York,  and  received 
in  the  latter  city  by  the  home  office  on  ^lay  19,  1902. 

The  company  at  its  home  office  in  New  York,  upon  receiving 
the  first  notice  of  change,  dated  January  10,  1902,  made  a 
written  indorsement  upon  the  original  policy  of  that  date, 
signed  by  its  a.ssistant  secretary  in  the  following  words:  "By 
written  notice  to  the  company  the  insured  has  changed  the 
beneficiary  of  this  policy  to  Karl  Freund,  his  son."  After  the 
receipt  at  its  home  office  in  New  York  of  the  second  notice 
of  change  dated  January  22,  1902,  the  company  made  a  writ- 
ten indorsement  upon  the  original  policy,  signed  by  its  as- 
sistant secretary,  as  follows:  "By  written  notice  to  the  com- 
pany the  insured  has  changed  the  beneiiciary  of  tliis  ])olicy 
to  Bertha  Freund,  his  wife."  Aftei-  the  receipt  of  the  third 
notice  of  change,  dated  INIay  Ki,  1902,  by  the  company  at  its 
home  office  in  New  York,  it  made  a  written  indorsement  upon 
the  policy,  signed  ])y  its  assistant  secretary,  in  the  followini; 
words:  "By  written  notice  to  the  company  the  insured  li;is 
changed  the  beneiiciary  of  this  policy  to  Karl  Freund,  his 
sou." 
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It  is  conceded  that,  by  the  written  notice  of  ]May  16,  1902, 
and  by  the  written  indorsement  of  that  day  upon  the  original 
policy  as  above  set  forth,  Karl  Freund,  the  son,  was  made,  un- 
der the  terms  of  the  policy,  the  beneficiary  then  ^^"^  entitled 
to  the  fund.  Upon  the  death  of  the  insured,  Josef  Freund, 
Karl  Freund  was  the  legal  beneficiary,  and  entitled  to  the 
fund,  unless  the  next  change,  sought  to  be  made  on  June  16, 
1902,  was  effectual  in  making  the  appellee,  wife  of  the  in- 
sured, the  real  beneficiary. 

When  the  deceased,  Josef  Freund,  the  insured  party,  took 
the  policy  to  the  local  office  of  the  company  in  Chicago  and 
left  there  the  written  notice,  dated  June  16,  1902,  signed  by 
himself,  for  a  change  of  beneficiary  from  Karl  Freund,  son, 
to  Bertha  Freund,  wife,  he  received  the  following  receipt : 

"Chicago,  111.,  6-16,  1902. 
''1118  New  York  Life  Building. 

"Received  of  Joseph  Freund  the  papers  listed  below,  for 
transmission  to  the  New  York  Life  Insurance  Company  for 
change  of  beneficiary. — Policy  No.  3,157,265. 

"F.  A.  JA.CKSON, 

"HUNT,  Cashier." 

As  has  been  before  stated,  the  assured  died  on  the  next  day, 
to  wit,  June  17,  1902.  The  policy  and  the  written  notice 
of  June  16,  1902,  were  forwarded  from  the  Chicago 
clearing-house  branch  office  by  F.  A.  Jackson,  cashier,  on 
June  19,  1902,  two  days  after  the  death  of  the  assured,  and 
were  received  at  the  home  office  in  New  York  on  June  21,  1902. 
But  no  indorsement  was  made  upon  the  policy,  such  as  was 
made  when  the  other  changes  already  indicated  were  requested 
by  the  assured.  That  is  to  say,  no  indorsement  of  the  written 
notice,  given  by  the  assured  dated  June  16,  1902,  was  ever 
made  by  the  company  at  its-  home  office,  or  anywhere  else,  upon 
the  original  policy. 

The  position  of  the  appellants  is  that,  under  the  statute 
of  New  York,  the  assured  Josef  Freund  had  no  right  to  change 
the  beneficiary  in  the  policy  without  the  consent  of  the  com- 
pany; that  such  consent,  under  the  terms  of  the  policy,  could 
only  be  indicated  by  an  indorsement  on  the  policy  by  the  com- 
pany at  the  home  office,  and  could  only  take  effect  when  the 
indorsement  of  the  same  upon  the  policy  was  made  by  the  com- 
pany at  its  home  office;  and  that  in  this  case,  as  this  was  not 
done  in  the  matter  of  the  attempted  ^^*  change  of  the  bene- 
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ficiary  from  the  son  to  the  wife  on  June  16,  1902,  the  latter 
had  no  ri^ht  to  claim  the  fund.  On  the  contrary,  the  appel- 
lee's claim  is  that,  under  the  terms  of  the  policy,  the  assured 
had  the  right  to  change  the  beneficiar>%  and  that,  inasmuch  as 
he  went  to  the  company's  office  in  Chicago  on  June  16,  1902, 
and  left  a  written  notice  of  a  change  of  bcnoficiary  from  the 
son  to  the  wife,  and  at  the  same  time  left  the  original  policy 
there  for  the  purpose  of  having  it  transmitted  to  the  home 
office  in  New  York,  he  did  all  that  he  could  do,  or  was  re- 
quired to  do,  in  order  to  change  the  beneficiary,  and  that, 
although  he  died  before  the  company  acted  upon  the  last  notice 
of  change,  yet  that  equity  will  decree  that  to  be  done  which 
ought  to  be  done,  and  will  act  as  though  the  change  was  com- 
plete, and  that  for  this  rea.son  the  wife,  appellee  herein,  is 
entitled  to  the  fund  in  question. 

1.  It  is  said  by  counsel  for  appellee  that  there  is  nothing 
in  the  insurance  policy  issued  to  Josef  Freund  Avhich  recpiired 
the  consent  of  the  company  to  the  change  of  the  beneficiary. 
It  is  true  that  in  the  policy  itself,  which  is  the  contract  be- 
tween the  company  and  the  assured,  there  are  no  express 
words  requiring  the  consent  of  the  company;  but  the  statute 
of  the  state  of  New  York  provides,  in  substance,  that  the  as- 
sured shall  have  "the  right  at  any  time  with  the  consent  of 
such  corporation,  association  or  society  to  make  a  change 
in  his  payee  or  payees,  or  beneficiary  or  beneficiaries  witliout 
requiring  the  consent  of  such  payee  or  beneficiaries."  This 
provision  of  the  New  York  statute,  being  section  211  of  the 
article  on  insurance  in  the  New  York  code,  which  is  admitted 
to  have  been  in  force  in  New  York  when  the  ])olicy  hero  in 
question  was  issued,  became  a  part  of  the  contract,  em])odie(l 
in  the  policy  by  implication,  with  the  same  oflVM-t  as  if  it  had 
been  emlwdied  in  the  policy  itself:  Havens  v.  (lermania  Fire 
Ins.  Co.,  123  Mo.  417,  45  Am.  St.  Rep.  570,  27  8.  AV.  718, 
20  L.  R.  A.  107;  Christian  v.  Connecticut  ]\lut.  Life  Ins.  Co., 
143  Mo.  4G0,  45  S.  W.  268;  Ritchie  v.  Home  Ins.  Co..  104  Mo. 
App.  146,  78  S.  \V.  341.  All  stipulations  of  the  i)olicy  must 
yield  to  the  statute:  llavons  v.  (Jermania  Fire  Ins.  Co.,  123 
Mo.  417,  45  Am.  St.  Rep.  570.  27  S.  W.  718,  26  L.  R.  A.  107. 
Inasmuch,  there fi)rc,  '""  as  tlie  })rt)vision  of  the  New  York 
statute  tlius  quoted  is  hy  ini{)lieati()n  a  jiart  of  the  policy  or 
contract,  this  policy  is  to  be  regarded  as  one  which  requirt^s 
the  consent  of  the  company  to  the  change,  the  same  as  thougli 
the  provision  of  the  statute  was  written  into  the  policy  itself. 
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In  addition  to  the  fact  that  the  consent  of  the  company  was 
thus  required,  the  policy  provides  that  the  change  of  benefi- 
ciary shall  be  made  by  the  assured  in  writing,  "and  shall 
not  take  effect  until  indorsed  on  this  policy  by  the  company 
at  the  home  office."  Evidently  the  policy  of  the  contract, 
in  recognition  of  the  requirement  of  the  statute  as  to  consent, 
provides  for  an  indorsement  upon  the  policy  by  the  company 
at  the  home  office,  as  evidence  of  the  company's  consent  to  the 
change  of  the  beneficiary.  This  is  a  plain  and  clear  contract 
between  the  company  and  the  assured,  and  we  see  no  reason 
why  the  contract  is  not  valid,  and  should  not  be  enforced  as 
made.  The  proof  in  this  case  shows  clearly,  and  without  dis- 
pute, that  the  company  never  did  give  its  consent  to  the  change 
of  the  beneficiary  from  the  son  to  the  wife,  as  attempted  to 
be  made  by  the  writing  of  June  16,  1902,  and  that  the  com- 
pany never  did  make  the  indorsement,  required  by  the  con- 
tract, upon  the  policy,  at  its  home  office,  or  at  any  other  place. 
Therefore  the  change  did  not  take  effect. 

It  is  said,  however,  that  the  printed  forms,  dated  as  of  the 
respective  dates  already  indicated,  upon  which  the  assured 
directed  that  the  changes  be  made,  were  prepared  by  the  com- 
pany and  furnished  to  the  assured  by  the  company,  and  that 
these  printed  forms  by  their  terms  indicate  that,  as  soon  as  the 
insured  signed  one  of  them,  the  consent  of  the  company  to  the 
change  was  thereby  indicated.  We  cannot  concur  in  this  view. 
The  printed  forms,  signed  by  the  insured,  and  by  VN-hich  he 
made  known  to  the  company  his  intention  to  change  the  name 
of  the  beneficiary,  are  to  be  considered  in  connection  with  the 
language  of  the  policy  or  contract  itself  between  the  company 
and  the  assured.  ^^^  The  policy  provides  that  "the  insured 
may  at  any  time  during  the  continuance  of  this  policy,  pro- 
vided the  policy  is  not  then  assigned,  change  the  beneficiary  or 
beneficiaries  by  written  notice  to  the  company  at  its  home  office 
accompanied  by  this  policy,  such  change  to  take  ett'eet  on  the 
indorsement  of  the  same  upon  the  policy  by  the  company." 
The  written  statement  of  change  of  the  beneficiary  thus  signed 
by  the  assured  is  designated  in  the  policy  or  contract  as  a 
"written  notice  to  the  company  at  its  home  office."  It  being 
only  a  notice  to  the  company  as  to  the  change  desired,  it 
eannot  be  said  that  the  mere  signing  of  the  written  notice 
by  the  assured  at  the  branch  office  accomplished  the  changi  . 
'i'his  view  is  further  strengthened  by  the  language  of  the 
Am.  St.  Eep.,  Vol.  109—19 
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receipt,  given  by  the  cashier  at  the  Chiea^'o  office  to  the  as- 
sured on  June  10,  1902,  when  he  left  the  policy  and  the  writ- 
ten notice  with  the  cashier.  The  languap^e  of  the  receipt  is: 
"Received  of  Josef  Freund  the  papers  listed  below  for  trans- 
mission to  the  New  York  Life  Insurance  Company  for  chanpre 
of  beneficia^3^ "  They  are  to  be  transmitted  that  a  chanjre 
misrht  be  made  thereafter.  The  mere  fact  that  they  were  left 
with  the  branch  office  to  be  forwarded  to  the  home  office  did 
not  accomplish  the  change  of  beneficiary  without  action  by 
the  home  office  any  more  than  was  such  change  accomplished 
by  the  signing  of  the  written  notice  by  the  assured.  In  addi- 
tion to  this,  the  policy  provides  that  such  change  was  to  take 
effect  only  upon  the  indorsement  of  the  same  iipon  the  policy 
by  the  company.  In  one  clause  of  the  policy  this  language  is 
used,  to  wit:  "Such  change  to  take  effect  on  the  indorseniont 
of  the  same  upon  the  policy  by  the  company."  In  another 
clause  of  the  policy  the  following  language  is  used:  "Each 
....  change  ....  of  a  selection  shall  be  made  by  the  in- 
sured in  writing,  and  shall  not  take  effect  until  indorsed  on 
this  policy  by  the  company  at  the  home  office."  As  if  to 
enforce  the  fact  that  the  change  is  only  to  take  effect  by  rea- 
son of  the  indorsement,  the  provision  in  relation  thereto  is  set 
forth  twice  in  the  policy,  once  '^^  in  the  affirmative,  and  a 
second  time  in  the  negative.  If  it  was  only  to  take  effect 
when  the  indorsement  was  made  by  the  company  upon  th^ 
policy  at  its  home  office,  it  cannot  be  said  that  the  change  was 
effected  before  such  indorsement  was  made  by  anything  done 
at  the  branch  office  by  the  assured,  or  by  the  employe  of  the 
company  there,  whose  duty  it  was  to  forward  the  papers  for 
the  purpose  of  having  the  change  mnde.  We  are,  therefore, 
of  the  opinion  that  the  change  of  the  beneficiary  could  only  })e 
made  with  the  consent  of  the  company  and  in  the  manner 
pointed  out  by  the  statute  and  by  the  insurance  policy.  This 
was  not  done  in  the  present  case. 

2.  It  is  to  be  noted  that  tliis  is  an  insurance  policy,  issued 
by  an  insurance  company,  and  is  not  a  benefit  or  endowment 
certificate  issued  by  a  fraternal  society.  The  right  of  the 
assured  to  change  the  name  of  the  l)eneficiary  would  seom  to 
exist  'n  the  case  of  mutual  t)enefit  insurance  fratcrtiitios  wliere 
the  contract  does  not  take  away  the  power  to  change  the  benefi- 
ciary: Dclaney  v.  Delaney,  175  111.  1S7,  51  X.  E.  Olil.  Dut 
there  is  a  well-recognized  distinction  between  eertificnt'^s  is- 
sued by  a  mutual  benefit  society  and  an  ordinary  lite  iusur- 
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ance  policy.  The  right  of  the  assured  to  change  the  benefi- 
ciary does  not  exist  as  a  general  thing  in  the  case  of  an  ordi- 
nary life  insurance  policy :  Delaney  v.  Delaney,  175  111.  187, 
51  N.  E.  961.  In  the  present  case,  where  the  policy  was  issued 
by  a  New  York  company  and  must  be  governed  by  the  laws 
of  that  state,  the  right  of  the  assured  to  change  the  beneficiary 
is  a  qualified  right;  that  is,  subject  to  the  consent  of  the  com- 
pany and  to  the  indorsement  upon  the  policy  by  the  company 
at  its  home  office.  The  tendency  of  the  decisions  in  the  state  of 
New  York,  when  carefully  examined,  is  to  sustain  the  rule 
that  a  change  of  beneficiary  cannot  be  accomplished,  except 
by  compliance  with  the  provisions  in  the  statute  and  in  the 
contract  for  such  change,  and  only  by  and  with  the  consent 
of  the  company:  Thomas  v.  Thomas,  131  N.  Y.  205,  27  Am.  St. 
Eep.  522,  30  N.  E.  61 ;  Fink  v.  Fink,  171  N.  Y.  616,  64  N.  E. 
506;  Hellenberg  v.  District  No.  1  ^^^  of  I.  0.  of  B.  B.,  94 
N.  Y.  580 ;  Story  v.  Williamsburg  M.  M.  B.  Assn.,  95  N.  Y. 
474;  Tillman  v.  John  Hancock  Mutual  Life  Ins.  Co.,  27 
App.  Div  (N.  Y.)  392,  50  N.  Y.  Supp.  470;  Gladding  v.  Glad- 
ing,  29  N.  Y.  St.  485 ;  Ireland  v.  Ireland,  42  Hun,  212. 

In  Olnistead  v.  Masonic  Mut.  Ben.  Soc,  37  Kan.  93,  14  Pac. 
449,  the  court  said:  "If  we  assume,  as  the  authorities  appear 
to  hold,  that  a  member  of  a  co-operative  society  retains  the 
power  to  change  the  beneficiary,  still  he  cannot  exercise  his 
power,  except  with  the  consent  of  the  society  and  in  conform- 
ity with  the  rules  and  regulations  of  the  society."  In  Hellen- 
berg V.  District  No.  1  of  I.  0.  of  B.  B.,  94  N.  Y.  580,  the  court 
held  that  the  death  of  the  insured,  however  sudden  or  unex- 
pected, in  no  manner  excused  this  prior  necessity  of  complet- 
ing the  change  of  beneficiary  prior  to  his  decease.  In  Thomas 
V.  Thomas,  131  N.  Y.  205,  27  Am.  St.  Rep.  522,  30  N.  E.  61, 
the  court  said:  "Undoubtedly  the  assured  in  this  case  acted 

in  good  faith,  and  from  the  best  motives Very  likely 

he  believed  he  had  so  far  modified  his  first  appointment  of  a 
beneficiary  as  to  include  his  wife  therein,  and  that,  if  he  had 
supposed  any  action  on  the  part  of  the  corporation  was  neces- 
sary, it  would  have  been  sought  and  obtained.  Bat  it  is  not  a 
case  where  equity  can  interfere  to  remedy  a  defective  execu- 
tion of  a  power The  insurance  company  did  not  in  the 

lifetime  of  the  insured  assent  to  the  change  of  the  benefi- 
ciary. ' ' 

In  American  Legion  of  Honor  v.  Smith,  45  N.  J.  Eq.  466, 
17  xVtl.  770,  it  was  said:  "No  person  can  successfully  assert 
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a  right  to  the  fund  payable  on  the  death  of  a  member,  unless 
he  can  show  that  he  has  been  appointed  the  beneficiary  of  such 
member  in  the  manner  required  by  the  contract,  and  that,  in 
cases  where  the  contract  requires  the  assent  of  the  corporation 
to  his  desifjnation,  he  will  acquire  no  right  to  the  fund  unless 
such  assent  be  given":  See,  also,  National  Mutual  Aid  Soc.  v. 
Lupoid,  101  Pa.  St.  Ill;  Wendt  v.  Iowa  Legion  of  Honor, 
72  Iowa,  682,  34  N.  W.  470 ;  Jinks  v.  Banner  Lodge,  139  Pa. 
St.  414.  21  Atl.  4;  Mutual  Life  Ins.  Co.  v.  Watson,  30  Fed. 
653;  203  McLaughlin  v.  McLaughlin,  104  Cal.  171,  43  Am. 
St.  Rep.  83,  37  Pac.  865;  Grand  Lodge  of  A.  0.  U.  W.  v. 
Gandy,  63  N.  J.  Eq.  692,  53  Atl.  142. 

In  the  case  at  bar,  the  attempted  change  of  June  16,  1902, 
from  the  son  to  the  wife  was  not  made  in  accordance  with  the 
provisions  of  the  statute  and  the  contract. 

3.  It  is  insisted,  however,  on  the  part  of  the  appellee,  that 
if  the  insured  does  all  that  he  is  required  to  do  and  all  that 
it  is  in  his  power  to  do,  and  dies,  equity  will  declare  the  change 
complete.  In  other  words,  it  is  said  that,  in  the  case  at  bar, 
Josef  Freund  took  his  written  notice  of  change  and  his  policy 
on  June  16,  1902,  to  the  cashier  at  the  local  branch  office  in 
Chicago,  and  delivered  them  to  him  to  be  forwarded  to  the 
home  office  in  New  York  for  the  requisite  indorsement,  and 
that,  although  he  died  on  the  next  day,  June  17,  1902,  he  had 
done  all  that  he  was  required  to  do,  and  that  nothing  remained 
for  the  company  to  do,  except  the  formal  act  of  making  the 
required  indorsement  upon  the  policy.  Whether  this  rule,  laid 
down  in  some  of  the  cases,  applies  here  depends  upon  several 
considerations.  In  the  first  place,  it  must  be  true  that  the 
company  was  obliged  to  make  the  indorsement  upon  the  policy 
upon  the  ground  that  the  making  of  such  indorsement  was  a 
merely  formal  act,  not  requiring  the  exercise  of  any  discretion. 
The  question  then  arises  whether  or  not  the  making  of  such 
indorsement  was  merely  a  ministerial  act. 

It  is  said  in  Joyce  on  Insurance,  volume  2,  section  751 :  "As 
a  general  rule,  it  is  probal)ly  true  that,  if  the  assured  lias  taken 
all  the  steps  necessar}''  and  otherwise  done  all  in  his  power  to 
efTect  a  change  of  beneficiar\%  and  all  that  remains  to  be  doii(> 
is  .some  ])urely  ministerial  duty  on  the  ])art  of  the  officers  of 
the  society,  then  the  change  will  be  regarded  as  complete." 
In  Niblack  on  Accident  Insurance  and  Benefit  Societies,  sec- 
ond edition,  section  228.  it  is  said  :  "When  a  memlier  lias  done 
all  that  he  is  required  to  do  under  the  contract  to  el't'eet  a 
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change  of  beneficiaries,  the  change  will  be  deemed  complete, 
^^'*^  even  though  some  ministerial  acts  of  the  officers  of  the 
society  are  still  to  be  performed." 

A  ministerial  act  may  be  defined  to  be  "one  which  a  person 
performs  upon  a  given  state  of  facts  in  a  prescribed  manner 
in  obedience  to  the  mandate  of  legal  authority  without  regard 
to  or  the  exercise  of  his  own  judgment  upon  the  propriety  of 
doing  the  act":  20  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  p.  793. 

In  the  case  at  bar,  the  company,  under  the  statute,  was  re- 
quired to  give  its  consent  to  the  change,  and  under  the  con- 
tract the  company  could  only  indicate  its  consent  to  such 
change  by  an  indorsement  in  writing  upon  the  policy  at  the 
home  office.  Certainly,  the  statute  meant  something  when 
it  stated  that  the  right  of  the  assured  to  change  the  beneficiary 
was  dependent  upon  the  consent  of  the  company.  The  giving 
of  consent  is  not  a  mere  ministerial  act,  because  it  involves  the 
exercise  of  judgment.  We  do  not  construe  the  New  York 
statute  as  requiring  the  company  to  give  its  consent  inde- 
])endent  of  the  exercise  of  any  judgment  on  its  part  whether 
it  was  right  or  proper  to  give  such  consent.  Therefore,  the 
act  here  required  to  be  done  by  the  company  not  being  a  mere 
ministerial  act,  the  principle  invoked  does  not  apply. 

The  principle  thus  invoked  by  counsel  for  appellee  that, 
when  the  assured  has  done  all  that  he  is  required  to  do,  and 
(lies,  equity  will  declare  the  change  complete,  is  not  really  a 
rule,  but  it  is  an  exception  to  the  general  rule,  that  the  change 
can  only  be  accomplished  in  compliance  with  the  provisions 
relating  to  such  change  by  and  with  the  consent  of  the  com- 
pany. Most  of  the  cases  cited  in  support  of  this  exception  to 
the  rule  are  cases  in  relation  to  certificates  issued  by  frater- 
nal or  benefit  insurance  societies.  In  many  of  these  cases  the 
assured  was  required  to  surrender  the  old  certificate  that  had 
been  issued  to  him  before  a  new  certificate  was  issued,  and  the 
facts  showed  that  the  beneficiary  had  refused  to  surrender 
the  old  certificate,  so  that  the  insured  was  unable  to  '^^  deliver 
it  up  to  the  company  when  he  applied  for  a  new  certificate; 
and  in  such  cases  it  was  held  that  the  assured  had  done  all 
he  could  do,  and  that  it  would  be  inequitable  to  allow  a  benefi- 
ciary to  take  advantage  of  his  own  wrong.  No.  such  state  of 
facts  exists  here. 

In  the  next  place,  although  it  may  be  true  that  the  benefi- 
ciary' has  no  vested  right  in  the  fund  named  in  the  policy 
during  the  life  of  the  assured,  and  has  no  greater  than  a  mere 
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expectancy,  yet,  when  the  assured  dies,  the  beneficiary  ac- 
quires rigrhts  which  cannot  be  cut  off  except  in  the  manner 
prescribed  by  tlie  contract.  If  no  other  valid  appointment  h^is 
been  made— that  is  to  say,  if  no  other  selection  of  a  beneficiary 
has  been  made  in  the  manner  prescribed  by  the  statute  and  the 
pontraet  l^efore  the  assured  dies — then,  upon  his  death,  the 
beneficiary,  whose  selection  was  valid,  or  was  in  accordance 
with  the  provisions  of  the  statute  and  the  contract,  has  a  vested 
interest  in  the  fund.  So,  in  the  ease  at  bar,  although  the  in- 
terest of  her  son,  Karl  Freund,  was  a  mere  expectancy  during 
the  lifetime  of  his  father,  yet  when  his  father  died  on  June 
17,  1902,  the  son's  interest  became  a  vested  one,  because  the 
change  sought  to  be  made  in  favor  of  his  mother  had  not  been 
made  in  accordance  with  the  provisions  of  the  statute  and  the 
contract,  and  did  not  amount  to  a  valid  appointment.  This 
is  the  rule  in  the  case  of  a  mutual  benefit  society,  and  is  much 
more  readily  applied  in  case  of  a  regular  insurance  policy 
issued  by  an  insurance  company.  In  Niblack's  work  on  Acci- 
dent Insurance  and  Benefit  Societies,  second  edition,  section 
218,  it  is  said  :  "The  power  reserved  to  the  member  to  change 
the  beneficiary  qualifies  the  right  of  the  beneficiary  in  the  con- 
tract. It  makes  the  interest  of  the  beneficiary  a  mere  expect- 
ancy while  the  power  to  revoke  the  appointment  continues; 
but  this  expectancy  becomes  an  absolute  right  upon  the  death 
of  the  member,  unless  he  has  in  the  manner  prescribed  de- 
feated it  by  the  affirmative  act  of  changing  the  beneficiary." 
This  doctrine  is  sustained  by  many  of  the  authorities,  already 
referred  to  and  quoted  ^**"  from.  Such  is  the  rule  as  laid 
down  by  the  decisions  in  this  state.  In  Martin  v.  Stubbings, 
126  111.  387,  9  Am.  St.  Rep.  620,  18  N.  E.  657,  where  the  con- 
test was  between  the  widow  of  the  deceased  and  a  creditor, 
it  was  held  that,  in  the  case  of  mutual  benefit  societies,  the 
beneficiary  named  in  the  certificate  of  membership  ac(|uires 
no  vested  right  to  the  benefit  to  accrue  upon  the  death  of  the 
member  until  such  death  occurs,  and  that  all  the  beneticiury 
has  during  the  life  of  the  member,  owing  to  the  right  of  revo- 
cation in  the  latter,  is  a  mere  expectancy  dependent  upon  the 
will  and  act  of  the  holder  of  the  certificate;  and  it  was  there 
said:  "She  was  to  all  intents  and  purposes  a  stranger  to  the 
transaction.  Iler  rights  could  arise  only  upon  the  death  of 
Alartin,  and  Hkmi  only  in  case  he  had  wholly  failed  to  make  a 
\;\V\(\  and  cft'ci-tu;!!  ;ii)pointriient  of  another  beneficiary'  in  licr 
;;(•(!."     In  Benton  v.   Brotherhood  of  Railroad  Brakeniaii. 
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146  111.  570,  34  N.  E.  939,  it  was  held  that  the  person  desig- 
nated in  the  certificate  of  membership  of  the  assured,  during 
the  lifetime  of  the  latter,  has  no  vested  interest  in  the  certifi- 
cate or  the  money  that  may  become  payable  thereunder,  and 
that  the  position  and  rights  of  the  beneficiary  become  vested 
at  the  death  of  the  assured;  and  it  was  there  said:  "Her  title 
to  the  position  and  rights  of  beneficiary  became  vested,  if  at 
all,  at  Benton's  death,  and  must  depend  upon  the  facts  as 
they  then  existed."  So,  here,  the  rights  of  Karl  Freund,  the 
son,  depend  upon  the  facts  as  they  existed  at  the  time  of  the 
death  of  his  father,  and  the  rights  of  appellee,  the  wife  of 
the  assured,  must  depend  upon  the  facts  as  they  then  existed. 
This  being  so,  Karl  Freund,  the  son,  was  the  legal  beneficiary, 
and  the  attempted  appointment  of  the  wife  on  June  16,  1902, 
had  not  become  complete  by  reason  of  the  failure  of  the  com- 
pany to  consent  thereto  and  to  make  the  indorsement  upon  the 
policy,  as  required  thereby. 

4.  It  follows  from  this  that,  under  the  facts  of  this  case, 
there  was  no  waiver  by  the  company  of  its  right  to  give  its 
consent  in  the  way  required  by  the  statute  and  the  policy. 
It  is  said  by  counsel  for  appellee  that  the  provisions  ^^"^  in  re- 
gard to  consent  and  indorsement,  and  in  regard  to  the  mode  of 
changing  the  name  of  the  beneficiary,  were  solely  for  the  pro- 
tection of  the  company,  and,  therefore,  could  be  waived  by  the 
company.  This  is  true,  provided  the  acts  alleged  to  amount 
to  a  waiver  were  performed  during  the  lifetime  of  the  assured, , 
but  the  company  could  not  perform  any  acts  which  would 
amount  to  a  waiver  as  against  the  son,  Karl  Freund,  after  his 
rights  had  vested  by  the  death  of  his  father.  The  contention 
is  that  the  company,  by  filing  the  present  bill  of  interpleader 
and  paying  the  money  into  court,  thereby  waived  a  noncom- 
pliance with  the  provisions  for  a  change  of  beneficiary.  But 
the  filing  of  the  bill  for  interpleader  was  an  act  which  occurred 
long  after  the  death  oc  the  assured,  Josef  Freund.  Some  of 
the  authorities  seem  to  hold  that  the  filing  of  such  bill  of  in- 
terpleader amounts  to  a  waiver  even  after  the  death  of  the 
assured,  but  these  are  cases  which  arose  where  there  was  no 
such  statute  as  that  o-"  New  York,  here  quoted,  and  where  the 
fact  that  the  rights  of  the  beneficiary  had  become  vested  by 
reason  of  the  death  :)f  the  assured  seems  to  have  been  over- 
looked. 

In  Niblack's  work  on  Accident  Insurance  and  Benefit  So- 
cieties, second  edition,  section  222,  it  is  said :  * '  The  member  and 


296  American  State  Reports,  Vol.  109.         [Illinois, 

the  society  may,  during  the  life  of  the  member,  waive  these 
requirements,  and  may  agree  upon  a  new  beneficiary  of  the 
contract,  in  any  manner  satisfactory  to  both  ])arties.  It  does 
not  follow,  however,  that  after  the  death  of  a  member  the 
society  may  waive  these  requirements,  and  recognize  as  valid 
an  attempted  change  of  beneficiaries  made  by  the  member  in  a 
manner  different  from  that  set  forth  in  the  contract.  The 
rights  of  the  parties  are  controlled  by  the  contract  as  it  was 
at  the  date  of  the  death  of  the  meml)er,  and,  after  these  rights 
have  attached  by  the  death  of  the  member,  no  consent  or  act 

of  the  society  can  defeat  or  even  afTect  them The  pay- 

nient  of  the  fund  into  the  court  for  the  benefit  of  the  person, 
who  may  be  declared  to  be  entitled  to  it,  in  no  way  improves 
or  prejudices  the  legal  position  of  ^"^  either  the  original  or 
the  substituted  beneficiary":  See,  also,  Fink  v.  Fink,  171  N. 
Y.  616,  64  N.  E.  506 ;  Thomas  v.  Thomas,  131  X.  Y.  205,  27 
Am.  St.  Rep.  522,  30  N.  E.  161 ;  Wendt  v.  Legion  of  Honor, 
72  Iowa,  682,  3-4  N.  W.  470.  In  Ballon  v.  Gile,  50  Wis.  614, 
7  N.  W.  561,  it  was  said:  "The  fact  that  the  association  had 
paid  the  money  into  court,  instead  of  paying  it  directly  to 
the  widow  to  avoid  litigation  with  other  claimants,  can  make 
no  difference  as  to  the  rights  of  the  persons  claiming  the  same. 
If  the  appellant  could  not  have  recovered  this  money  in  a 
direct  action  against  the  as.sociation,  he  cannot  recover  it  in 
this  action."  In  Ireland  v.  Ireland,  42  Ilun,  214,  it  was  said  : 
"The  insurance  association  was  thus  allowed  to  drop  out  of 
the  contest,  upon  the  theory  that  it  was  ready  to  pay  the  right- 
ful claimant.  Its  payment  of  the  money  does  not  in  any  way 
better  or  prejudice  the  legal  position  of  either  party  against 
the  other.  The  party  that  succeeds  must  make  a  case  tli.it 
would  have  entitled  her  to  succeed  against  the  association." 

So,  in  the  case  at  bar,  the  mere  fact  that  tlie  company  paid 
the  money  into  court  to  be  disposed  of  as  tbe  court  should 
direct  cannot  operate  as  a  waiver  of  any  of  the  vested  rights 
of  Karl  Freund,  which  accrued  by  reason  of  the  death  of  his 
fatlier.  The  waiver  by  tlie  company  can  only  operate  in  fa-vor 
of  the  assured  as  ])etween  the  company  and  the  assured,  but 
not  as  between  the  company  and  the  third  persons,  whoso 
rights  have  vested  by  the  death  of  the  insured. 

For  reasons  aliove  .staled,  we  are  of  the  opinion  the  decrc 
of  the  superior  court  of  Cook  county  was  correct,  and  that  the 
judgment  of  the  appellate  coui't  reversing  tlie  decree  was 
erroneous. 
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Accordingly,  the  judgment  of  the  appellate  court  is  reversed 
and  the  decree  of  the  superior  court  affirmed. 


A  Change  in  the  Beneficiaries  named  in  a  policy  of  insurance  issued 
by  a  benefit  society  cannot  ordinarily  be  made  except  by  a  sub- 
stantial compliance  with  the  regulations  of  the  society;  and  yet 
courts  of  equity  recognize  exceptions  to  this  general  principle: 
Jory  V.  Supreme  Council,  105  Cal.  20,  45  Am.  St.  Eep.  17.  See, 
also.  Independent  Foresters  v.  Keliher,  36  Or.  501,  78  Am.  St.  Eep. 
785,  and  cases  cited  in  the  cross-reference  note  thereto;  Lahey  v. 
Lahey,  174  N.  Y.  14G,  95  Am.  St.  Eep.  554;  McCarthy  v.  Supreme 
Lodge,  115  Mass.  314,  25  Am.  St.  Eep.  637. 


FOLSOM  V.  HARR. 

[218  ill.  369,  75  N.  E.  987.] 

SPECIFIC  PERFORMANCE. — An  Agreement  in  Case  the 
Landlord  Agreed  to  Sell  the  Leased  Premises,  He  Would  Give  the 
Lessee  the  First  Chance  to  buy  them,  no  price  being  suggested  nor 
any  method  provided  by  which  to  determine  what  the  price  will  be, 
will  not  be  specifically  enforced,     (p.  301.) 

Franklin  L.  Chase,  for  the  appellant. 

Pierson,  Pease  &  De  Young,  for  the  appellees. 

36i>  MAGRUDER,  J.  The  original  bill  in  this  case  was  filed 
on  January  5,  1905,  to  which  a  demurrer  was  sustained.  An 
amended  bill  was  filed  on  March  13,  1905,  to  which  a  demurrer 
was  filed  and  sustained.  A  second  amended  bill  was  filed  on 
May  22,  1905.  A  general  demurrer  was  filed  to  the  latter  bill, 
and  sustained.  The  plaintiff  elected  to  stand  by  his  second 
^'^  amended  bill,  and  it  was  thereupon  dismissed  for  want  of 
equity  at  complainant's  costs.  The  present  appeal  is  prose- 
cuted from  such  decree  of  dismissal. 

The  bill  alleges  that,  on  September  25,  1902,  the  ap- 
pellee Ilarr,  being  the  owner  in  fee  of  a  certain  lot  29  in 
Staples'  subdivision,  etc.,  in  Cook  county,  by  William  P. 
Gronen,  his  agent  thereunto  duly  constituted,  on  the  day 
aforesaid  entered  into  a  certain  written  agreement  under 
seal  with  appellant,  Eugene  Folsom,  complainant  in  the  bill, 
for  the  lease  and  sale  thereof  to  appellant.  The  bill  sets  out 
said  agreement  in  haec  verba,  dated  September  25,  1902,  be- 
tween William  P.  Gronen,  agent,  party  of  the  first  part,  and 
Eugene  Folsom,  party  of  the  second  part.  By  the  terms 
thereof  the  first  party  leased  said  lot  to  the  second   party 
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from  October  1,  1902,  to  September  30,  1905,  for  the  rental 
of  $276,  payable  monthly  in  advance  at  the  rate  of  $7 
per  month  for  the  first  year,  and  at  $8  per  month  for  the 
residue  of  the  term,  with  covenants  for  yielding  possession, 
payment  of  water  tax,  a^jainst  subletting:,  for  re-entrj',  and 
for  removal  of  improvements  made  by  second  party,  and 
containinj^  the  following  covenant:  "Should  said  party  of 
the  first  part  conclude  to  sell  this  property,  then  said  second 
party  is  to  have  the  first  chance  to  buy  the  same."  The  said 
contract  is  signed  "William  P.  Gronen,  Agent  (Seal)  ;  Eu- 
gene Folsom  (Seal),"  and  was  filed  for  record  in  the  re- 
corder's office  of  Cook  county  on  December  13,  1904.  The 
bill  alleges  that,  under  the  contract,  appellee  Ilarr  let  appel- 
lant into  possession  of  said  lot  on  or  about  October  1,  1902; 
that  appellant  ever  since  has  been  and  is  now  in  possession 
and  occupation  of  the  same;  that,  in  expectation  that  a  sale 
would  be  made  to  him  of  said  lands  under  the  terms  of  the 
said  contract,  appellant  has  expended  more  than  $2,000 
in  improving  said  lands  and  erecting  buildings  thereon ;  that 
since  September  25,  1902,  appellant  has  been  and  is  now 
ready  and  willing  and  able  to  perform  said  agreement  on  his 
part  and  accept  a  deed  of  said  lot;  that  on  November  24, 
^"^^  1904,  appellee  TTarr  concluded  and  determined  to  sell  said 
lands  for  the  sum  and  price  of  $2,600,  and,  in  violation 
of  his  said  contract  with  appellant,  without  giving  apjiellant 
any  chance  or  opportunity  to  buy  said  land,  and  without 
notice  to  or  the  knowledge  of  appellant,  entered  into  a  con- 
tract in  writing  with  one  John  W.  "Warnshuis  of  rhicacro 
for  the  sale  and  conveyance  to  said  Warnshuis  of  said  lot 
for  $2,600.  The  bill  then  sets  out  in  haec  verba  the  con- 
tract between  llarr  and  Warnshuis,  by  which  llarr  agrees 
to  convey  to  Warnshuis  in  fee  simple  by  good  and  sufTi(Ment 
Avarrnnty  deed  said  lot  29,  and  AVarnshuis  covenants  to  pay 
therefor  $2,600 — $1,500  on  the  signing  of  the  contract, 
and  the  balance  of  $1,100  on  or  before  six  months  after 
date  with  interest  at  six  ])er  cent,  ami  j)ay  all  taxes  and  as- 
sessments after  190.'?.  '^I'he  contract  contains  covenants  for 
forf<?itnre  of  same  and  all  j)ayin(Mits  made  thereon  in  case  of 
nonj>aynient,  for  re-entry,  making  tini(>  of  the  essence  of  the 
contract,  and  making  the  contract  ])ituling  on  the  heirs  and 
personal  representatives  of  both  ]>arties.  which  contract  Avns 
duly  si<j:ned  by  the  parties,  and  recorded  in  the  i-ecorder's 
office  of  Cook  county  on   December  20,   1904.     The   bill   al- 
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leges  that  Warnshuis  had  notice  and  knowledge,  when  the 
contract  was  executed  to  him  on  November  24,  1904,  of  the 
prior  contract  of  September  25,  1902,  for  the  leasing  and 
sale  of  said  lands  to  appellant,  and  that  any  interest  which 
Warnshuis  took  in  the  lands  is  charged  with  the  older  and 
superior  eqviity  of  appellant;  that,  in  and  by  said  contract 
with  Warnshuis,  Harr  has  concluded  to  sell  said  land  at 
the  price  of  $2,600;  that  appellant  is  ready  and  willing 
and  able  and  offers  to  pay  Harr  said  sum  of  $2,600  for 
said  lands,  and  applied  to  Harr  and  offered  to  pay  him  said 
sum,  and  requested  him  to  make  to  appellant  a  deed,  but 
Harr  denied  that  appellant  had  any  right  to  such  a  convey- 
ance, and  refused  to  make  the  same,  or  to  receive  payment; 
that  appellant  is  now  entitled  to  have  said  lands  conveyed 
to  him  by  Harr  for  the  price  of  $2,600.  The  bill  makes 
^"^^  Harr  and  Warnshuis  defendants,  but  does  not  make 
Gronen  a  defendant;  and  prays  that  the  contract  made  by 
Harr  with  appellant  may  be  specifically  performed,  and  Harr 
be  decreed  to  make  complainant  a  deed  of  the  said  lands,  and, 
in  case  of  his  failure  to  do  so,  that  one  of  the  masters  may 
be  ordered  to  make  the  same. 

The  question  in  the  case  is,  whether  the  court  properly 
sustained  the  demurrer  to  the  bill,  and  properly  dismissed 
the  same  for  want  of  equity. 

The  bill  is  alleged  by  appellees  to  be  demurrable  upon 
several  grounds.  We  only  deem  it  necessary,  however,  to 
mention  one  of  them.  The  demurrer  to  the  bill  was  properly 
sustained,  because  the  contract  therein  set  up  is  so  uncer- 
tain and  indefinite  that  a  court  of  equity  could  not  decree 
its  specific  performance.  It  is  well  settled  that  a  contract,  in 
order  to  be  specifically  enforced  by  a  court  of  equity,  must 
be  complete  and  specific  and  certain:  Brix  v.  Ott,  101  111.  70; 
Hamilton  v.  Harvey,  121  111.  469,  2  Am.  St.  Rep.  118,  13  N.  E. 
210 ;  Barrett  v.  Geisinger,  148  111.  98,  35  N.  E.  354 ;  Winter  v. 
Trainor,  151  111.  191,  37  N.  E.  869.  The  contract  is  uncer- 
tain, in  that  it  states  no  price  for  which  the  land  is  to  be  sold, 
and  states  no  method  for  the  determination  of  such  price.  The 
language  is:  "Should  said  party  of  the  first  part  conclude 
to  sell  this  property,  then  said  second  party  is  to  have  the  first 
chance  to  buy  the  same."  The  terms  upon  which  the  second 
party  is  to  buy  the  land  are  not  stated,  nor  is  it  stated  at  what 
price  the  party  of  the  first  part  is  to  sell  the  land. 
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In  Fogg  V.  Price,  145  ]\Iass.  513,  14  N.  E.  '<41,  the  covenant 
was:  "If  the  premises  are  for  sale  at  any  time,  the  lessee  shall 
have  the  refusal  of  them."  In  that  case  it  was  said  in  re- 
gard to  this  covenant:  "This  is  simply  an  agreement  to  give 
the  lessee  the  first  chance  to  make  a  contract — an  agree- 
ment to  sell,  if  the  parties  can  agree,  and  not  otherwise.  It 
neither  fixes  the  price  nor  provides  a  way  in  which  it  can 
be  fixed."  In  Hayes  v.  O'Brien,  149  111.  403,  37  X.  E.  73,  23 
L.  R.  A.  555,  in  commenting  upon  the  case  of  Fogg  v.  Price,  145 
Mass.  513, 14  N.  E.  741,  this  court  said  »'•*  (p.  417)  :  "And 
it  is  manifest,  as  said  by  that  court,  that  to  justify  specific 
performance  at  the  suit  of  the  lessee,  'a  term  would  have  to 
be  added  which  is  not  in  the  contract.'  And  the  court  in  that 
case  further  say:  'The  contract  certainly  does  not  contem- 
plate a  sale  to  somebody  else  as  a  mode  of  ascertaining  the 
price  at  which  the  lessor  will  sell  to  the  lessee.'  "  In  this  re- 
spect the  contract  in  the  case  at  bar  is  different  from  the  con- 
tract in  Hayes  v.  O'Brien,  149  111.  403,  37  N.  E.  73,  23  L.  R.  A. 
555,  In  the  latter  case,  the  stipulation  was  as  follows:  "Said 
party  of  the  first  part  hereby  reserves  the  right  or  ])rivilege 
of  selling  that  portion  of  said  land  at  any  time  from  and 
after  this  date,  but  no  such  sale  of  said  land  shall  be  made  by 
said  first  party  without  first  having  given  said  seciond  party 
the  privilege  of  purcliasing  said  land  upon  such  terms,  and 
at  the  same  price  per  acre,  as  any  other  person  or  purchaser 
might  have  offered  therefor."  There,  the  lessee  was  to  have 
the  privilege  of  purchasing  the  land  upon  such  terms  and 
at  the  same  price  as  any  other  purchaser  might  otVer  there- 
for. No  such  language  is  contained  in  the  covenant  in  tlie 
case  at  bar.  Appellant  was  not  given,  by  the  clause  contained 
in  the  lease  to  him,  the  first  chance  to  buy  the  property  at  any 
price  which  another  purchaser  might  otl'er  therefor.  It'  surh 
language  had  been  contained  in  the  covenant,  then  it  might 
be  said,  under  the  doctrine  announced  in  Hayes  v.  O'Brien, 
149  111.  403,  37  N.  E.  73,  23  L.  R.  A.  555,  that  he  could  com- 
pel a  specific  perForiiiance  of  the  contract  upon  offering  to  }iay 
the  price  oiriTod  by  Warnsliuis,  and  upon  the  terms  agreed 
upon  with  AVarnshuis.  But  in  the  case  at  l)ar,  the  covenant  not 
only  does  not  fix  any  price,  but  it  does  not  provide  a  \v;iy  in 
which  a  price  can  be  fixed — that  is,  it  does  not  state  that  ap- 
pellant should  have  a  chance  to  buy  the  i)r()perty  ui)on  sueli 
terms  as  another  purchaser  may  otfer  to  ])uy  the  same,  the 
latter  words  amounting  to  the  provision  of  a  way  in  uliicli  the 
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price  could  be  fixed.  In  Hayes  v.  O'Brien,  it  was  said: 
' '  In  most  of  the  reported  cases  there  has  been  an  offer  to  sell, 
or  an  option  to  purchase,  at  a  fixed  price  named  in  the  written 
contract.  ^''*  But  this  is  not  necessary  where  the  written  in- 
strument fixes  a  definite  mode  of  its  ascertainment."  In  that 
ease  it  was  also  said  that,  under  the  language  there  used, 
to  wit,  "upon  such  terms  and  at  the  same  price  per  acre  as 
any  other  person  or  purchaser  might  have  offered  therefor," 
the  lessor  "covenanted  that,  before  he  would  sell  to  any  other 
person  than  the  lessee,  at  any  price,  the  lessee  might  exercise 
his  option  to  take  the  land  at  the  price  offered — that  is,  the 
lessee  might  purchase  upon  the  terms  and  at  the  price  the 
lessor  was  offered  by  another,  which  he  decided  to  accept." 
There  is  no  such  language  in  the  covenant  here  under  con- 
sideration. 

In  Ilaj^es  v.  O'Brien,  quoting  from  Fry  on  Specific  Per- 
formance, it  is  said:  "It  is  evident  that  the  price  is  an  essen- 
tial ingredient  in  the  contract,  and  that  where  this  is  neither 
ascertained  nor  rendered  ascertainable,  the  contract  is  void  for 
incompleteness  and  incapable  of  enforcement.  It  is  not,  how- 
ever, necessary  that  the  contract  should  determine  the  price 
in  the  first  place.  It  may  appoint  a  way  by  which  it  is  to  be 
thereafter  determined,  in  which  case  the  contract  is  perfected 
only  when  the  price  has  been  so  determined."  "The  principle 
governing  is:  AVhen  the  contract  appoints  the  mode  of  deter- 
mining the  price,  and  the  price  is  determined  according  to  that 
mode,  the  contract  becomes  perfect  and  complete,  in  all  re- 
spects as  if  it  had  been  originally  fixed  in  the  writing." 

For  the  reason  that  the  covenant  in  the  lease  executed 
between  appellant  and  appellee  liarr  fixed  no  price  and 
fixed  no  mode  of  determining  the  price,  the  contract  is  so 
uncertain  and  incomplete  that  a  court  of  equity  will  not 
grant  a  specific  performance  of  it.  Consequently,  the  de- 
murrer to  the  bill  was  properly  sustained. 

The  decree  of  the  superior  court  of  Cook  county  dis- 
missing the  bill  is  affirmed. 


Specific  Performance  cannot  be  decreed  of  an  agreement  the  terms 
of  which  are  -not  sufficiently  certain  to  make  the  precise  act  which 
is  to  be  done  clearly  ascertainable:  Russell  v.  Agar,  121  Cal.  396, 
66  Am.  St.  Eep.  35;  Bomer  v.  Canady,  79  Miss.  222,  89  Am.  St.  Kep. 
593.  Uncertainty  as  to  the  amount  to  be  paid  as  the  considera- 
tion for  an  agreement  is  fatal  to  an  application  for  specific  per- 
formance: See  the  monographic  note  to  Atwood  v.  Cobb,  26  Am. 
Dec.  668. 
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[218  111.  559,  75  N.  E.  1053.] 

NEGLIGENCE,  CONCUREENT.— If  the  defcnrlant  is  grailty 
of  the  negligence  charged  and  without  which  the  injury  complained 
01  would  not  have  occurred,  it  makes  no  difference  as  to  his  lia- 
bility that  some  act  or  agency  of  some  other  person  also  contributed 
to  bring  about  the  result  for  which  damages  are  claimed,     (p.  305.) 

NEGLIGENCE. — The  Defense  that  the  Employer  Could 
not  Have  Foreseen  the  Condition  or  Circumstances  Leading  lo  the 
Injury  of  the  Plaintiff  Employe,  and  therefore  must  l)o  exonerated 
from  the  charge  of  negligence,  cannot  be  sustained  if  the  resu\ifing 
accident  proves  that  the  conditions  were  dangerous,  and  the  jury 
wore  of  the  opinion,  which  the  evidence  tended  to  sustain,  that  rea- 
sonable prudence  and  care  required  a  different  construction  of  the 
appliance  causing  tlie  injury,     (p.  306.) 

MASTER  AND  SERVANT — Minor  Employes,  Risks  not  As- 
sumed by. — The  fact  that  an  elevator  which  a  minor  employe  was 
expected  to  use  was  of  a  visibly  faulty  construction  which  niiglit 
expose  him  to  injury  does  not  establish  his  assumption  of  the  risk 
of  injury,  where  he  was  under  fourteen  years  of  age,  and  there 
is  nothing  to  show  that  his  attention  was  ever  called  to  tlie  claimed 
defect.  Obedience  to  those  in  authority  should  be  expected  and  com- 
mended  in    a   child    o^'    his   immature   years,      (p.    307.) 

MASTER  AND  SERVANT — Minor  Employes,  Assimiption  of 
Risks  by. — The  rule  in  resjicct  to  tlie  assumption  of  risks  ]iy  em- 
ployes ^8  modified  in  the  case  of  young  persons  ot  inexperience  and 
immature  judgment  who  are  not  capable  of  understanding  and  ap- 
preciating the  perils  to  which  they  are  exposed.  They  are  entitled 
to  recover  for  injuries  resulting  from  such  perils,  unless  they  have 
been  instructed  how  to  avoid  them.      (p.  307.) 

MASTER  AND  SERVANT — Minor  Employes — Question  for 
the  Jury. — Whether  an  employe  fourteen  years  of  age  should  have 
appreciated  the  danger  to  which  he  subjected  himself  by  reason  of 
the  construction  of  an  elevator  which  he  was  required  to  use  is  a 
question  for  the  jury.     (p.  308.) 

EVIDENCE  OF  EXPilRTS,  When  Inadmissible. — It  is  error 
to  refu.se  to  receive  the  evidence  of  an  ex[>ert  witness  as  to  whetlnr 
it  was  as  safe  to  liave  the  doorway  of  an  elevator  constructed  in 
the  place  charged  as  in  a  different  place,  and  whether  tlie  plaint ilf 
wouli.  have  been  injured  if  a  different  construction  of  tiie  elc\:ilor 
had  been  pursued,  or  whether  the  construction  of  the  doorwiiy  in- 
flictiur  the  injury  was  tiie  usual  and  customary  one  s  to  such  pl.-ice, 
when  the  question  of  construction  is  not  so  intricate  that  the  jury 
could  not  understand  the  situation,  and  it  was  their  province  to  say 
whether  the  defendant  was  at  fault  in  maintaining  the  arran<,'e- 
ment  by  him.      (p.  308.) 

MASTER  AND  >ERVANT.— If  an  Injury  Results  from  the 
Negligence  of  a  Master  Combined  with  that  of  a  Fellow-servant 
and  tlie  injury  would  not  have  h;ippenii|  had  the  master  observed 
du^  care  for  the  safety  of  the  injured  servant,  the  luaatcr  ia  liable. 
(p.  309.) 
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Charles  E.  Pain,  and  Frank  M.  Cox,  for  the  appellant. 

A.  M.  Johnson,  Charles  Veseley  and  Beach  &  Beach,  for  the 
appellee. 

^^^  RICKS,  J.  This  is  an  appeal  from  a  judgment  of  the 
appellate  court  for  the  first  district  affirming  a  judgment  of 
the  superior  court  of  Cook  county  rendered  in  favor  of  ap- 
pellee for  the  sum  of  fifteen  hundred  dollars  for  injuries  re- 
ceived by  appellee  on  October  25,  1901,  while  in  the  employ  of 
appellant,  and  while  he  was,  in  the  performance  of  his  duties, 
riding  upon  an  elevator  in  the  building  occupied  by  it. 

The  appellee,  at  the  time  of  his  injury,  was  fourteen  years 
of  age  and  had  been  in  the  employ  of  appellant  about  two 
months.  The  appellant  conducted  a  department  store  in  Chi- 
cago, occupying  an  eight  story  building,  in  which  elevators 
were  maintained  and  operated  for  the  use  of  the  employes  in 
ascending  and  descending  to  and  from  the  various  floors  in 
the  discharge  of  their  duties.  Appellee  was  engaged  in  the 
window-shade  department  on  the  seventh  floor,  and  in  the 
performance  of  his  duties  was  required  to  use  the  elevators 
of  the  building.  On  the  day  in  question  and  in  the  perform- 
ance of  his  duties  he  got  upon  the  elevator  in  question  at  the 
fourth  floor  to  ascend  to  the  seventh.  The  first  count  of  the 
<leclaration  charges  that  this  elevator  "was  negligently  and 
carelessly  constructed  and  maintained,  in  that  at  the  entrance 
on  the  fourth  story  of  said  building  to  the  shaft  through 
which  said  elevator  ran  there  was  a  doorway  through  the 
wall  or  partition  (said  wall  or  partition  being  of  the  thick- 
ness of,  to  wit,  ten  inches),  about  seven  feet  in  height  and 
about  five  feet  in  width,  and  the  door  or  doors  at  said  en- 
trance ^^^  leading  to  said  elevator  shaft  were  negligently,  care- 
lessly and  without  due  regard  to  the  safety  of  persons  using 
said  elevator  placed  on  the  side  of  said  doorway  most  remote 
from  the  platform  of  the  elevator  car  as  it  passed  through  the 
shaft  in  going  from  the  fourth  to  the  upper  stories  of  the 
building.  Said  door  or  doors  were  thereby  so  separated  from 
the  elevator  car  that  an  open  space  of,  to  wit,  ten  inches,  in- 
tervened between  the  outer  edge  of  the  platform  of  the  car 
and  the  adjoining  floor,  which  open  space,  when  the  ear  ar 
rived  on  a  level  with  the  floor  of  the  fourth  story,  was  of  the 
height  of,  to  wit,  seven  feet,  and  the  breadth  of,  to  wit,  five 
feet,  and  depth  of,  to  wit,  ten  inches,  the  top  of  said  doorway 
being  closed  by  a  solid  wood  or  iron  casing  of  the  width  of 
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the  doorway  and  the  thickness  of  the  wall  or  partition,  by 
reason  whereof  a  passenger  on  said  elevator,  without  any 
fault  on  his  part,  might  sustain  great  and  serious  injury — 
all  of  which  things  the  defendant  knew  or  in  the  exercise  of 
reasonable  care  might  have  known.  On  said  day,  after  the 
plaintiff  had  executed  the  defendant's  instructions,  it  became 
necessary  and  proper  for  him,  in  returning  from  the  fourth 
story  to  the  seventh  story  of  the  building,  to  take  the  elevator 
at  the  fourth  story  for  the  purpose  of  ascending  to  the  sev- 
enth story.  When  the  elevator,  in  ascending,  arrived  at  the 
fourth  floor  the  plaintiff  entered  it,  and  was  received  therein 
by  the  defendant's  agent  who  was  operating  it,  for  the  pur- 
pose of  being  transported  to  the  seventh  floor.  While  the 
elevator  was  ascending  from  the  fourth  floor,  and  before  it 
reached  the  top  of  the  said  doorway,  and  while  he  was  in  the 
exercise  of  due  care  and  caution  for  his  own  safety,  another 
passenger,  also  an  employe  in  said  store,  who  was  riding  on 
said  car,  negligently,  carelessly,  wrongfully  and  wantonly 
seized  the  plaintiff,  who  was  without  fault  or  negligence,  and 
pushed,  pulled  and  threw  him  upon  the  floor  of  the  car,  caus- 
ing his  right  foot  and  part  of  his  right  leg  to  extend  over 
and  beyond  the  platform  of  the  car  and  to  extend  into  the 
said  open  space.  By  reason  of  the  negligent  and  careless 
°"^  conduct  of  the  defendant  in  operating  and  maintaining  the 
elevator  with  the  entrance  and  door  so  constructed,  said  right 
foot  and  part  of  the  right  leg  struck  against  the  upper  casing 
of  the  doorwny  with  great  violence  and  were  caught  therein 
as  the  elevator  was  ascending  from  the  fourth  floor,  and  said 
right  foot  was  crushed,  and  the  flesh  pulled  and  scraped  from 
the  right  leg  and  foot,  and  the  muscles  and  tendons  thereof 
were  lacerated,  torn  and  injured,  and  he  became  sick,  sore, 
lame  and  disordered,"  etc.  Three  additional  counts  were 
filed,  each  differing  but  slightly  from  the  first,  and  the  de- 
fendant pleaded  the  general  issue. 

Appellant  complains  that  the  court  refused  to  direct  a 
verdict  in  its  behalf  at  the  close  of  all  the  evidence.  We  have 
examined  the  evidence  wilh  care,  and  are  satisfied  that  there 
is  ample  evi<lence  in  the  record  tending  to  show  that  appel- 
lant was  guilty  of  negligence.  It  is  conceded  that  appellee 
was  but  fourteen  yenrs  of  age  and  had  worked  in  the  store 
but  iiboiit  two  months,  and  that  his  work  h;ul  nothing  to 
do  with  the  elevatoi-  in  ((nestion,  except  that  he  was,  in  the 
(li^(  li;ir<j-e  oi"  his   (lntit\^.   r(M|nired   occasionally   to   ride  on    it 
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while  being  operated  by  the  man  regularly  in  charge  thereof. 
In  view  of  appellee's  age  and  the  rules  of  law  governing  the 
questions  of  contributory  negligence  and  assumption  of  risk 
in  case  of  minors,  it  was  proper  that  these  questions  should 
be  submitted  to  the  jury  for  its  determination.  In  support 
of  appellant's  contention  with  reference  to  this  motion  many 
questions  are  argued  and  much  space  consumed,  cases  from 
this  court  upon  the  subject  of  assumed  risk,  fellow-servant 
and  contributory  negligence  being  printed  in  the  brief  in  ex- 
tenso.  Such  of  these  as  seem  to  require  notice  or  consideration 
will  be  briefly  considered. 

It  is  first  contended  that  appellant  is  not  liable  in  this 
action  because  the  proximate  cause  of  the  injury  was  the 
negligent  act  of  the  boy  who  threw  appellee  upon  the  floor 
of  the  elevator.  If,  however,  appellant  was  guilty  of  the 
negligence  charged  in  the  declaration  and  without  which  the 
^^^  injury  in  question  would  not  have  occurred,  then  it  would 
make  no  difference,  as  to  its  liability,  that  some  act  or  agency 
or  some  other  person  or  thing  also  contributed  to  bring  about 
the  result  for  which  damages  are  claimed.  Both  or  either  of 
the  contributing  agencies  were  liable  for  the  injury  occa- 
sioned by  their  negligence,  appellee  being  without  fault  and 
not  held  to  have  assumed  the  risk  involved  in  the  improper 
construction.  In  the  case  of  McGregor  v.  Reid,  Murdoch  & 
Co.,  178  111.  464,  69  Am.  St.  Rep.  332,  53  N.  E.  323,  which  also 
grew  out  of  an  elevator  accident,  we  said  (p.  470)  :  "xVppellee 
insists  that  the  pulling  out  of  the  cable  ends  from  their  fasten- 
ings was  the  proximate  cause  of  the  injury  and  that  no  recov- 
ery can  be  had  for  what  is  supposed  to  be  the  remote  cause  of 
the  accident — the  defective  condition  of  the  safety  device.  But 
this  position  is  clearly  untenable.  The  two  causes  operated  to- 
gether, and  neither,  alone,  would  have  caused  the  elevator  to 
fall,  and  if  the  pulling  out  of  the  cables  was  attributed  to  an  ac- 
cident or  to  the  negligence  of  a  third  person,  and  still  the  eleva- 
tor would  not  have  fallen  without  the  negligence  of  appellee, 
appellee  would  be  liable,  for  both  causes,  operating  proximately 
at  the  same  time,  caused  the  injury."  And  in  St.  Louis 
Bridge  Co.  v.  Miller,  138  III.  465,  28"n.  E.  1091,  which  grew 
out  of  an  injury  occasioned  by  the  combination  of  negligence 
from  two  different  sources,  we  also  said  (p.  476)  :  "In  legal 
contemplation  the  case  is  one  where  the  injury  was  inflicted 
by  the  co-operating  negligence  of  the  bridge  company  and  the 
persons  in  charge  of  the  mules,  and  the  rule  is  well  settled  that 
Am.   St.  Eep.,  Vol.   109—20 
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a  person  contributing  to  a  tort,  whether  his  fellow-contributors 
are  men,  natural  or  other  forces  or  thinprs,  is  responsible  for 
the  whole,  the  same  as  thouf^h  he  had  done  all  without  help." 
And  to  the  same  eO'ect  is  the  case  of  Villai^e  of  Carterville  v. 
Cook.  12!)  111.  152,  16  Am.  St.  Rep.  248,  22  N.  B.  14,  4  L.  R. 
A.  721,  in  which  it  is  stated:  "Where  a  party  is  injured 
by  the  concurrint]:  ne<]rlip:ence  of  two  different  parties,  each 
and  both  are  liable,  and  they  may  ha  sued  jointly  or  sepa- 
rately." This  latter  case  appellant  arpmes  has  na  application 
to  the  case  at  bar,  but  in  principle  we  see  no  difference,  so  far 
^*^*  as  relates  to  that  j)hase  of  the  case  with  reference  to  liabil- 
ity for  daniajre  occasioned  by  two  contributing  cau-ses.  Ar- 
mour V.  Golkowska,  202  111.  14,  66  N.  E.  10;}7,  is  also  in  point. 

Counsel  for  appellant,  however,  insist  that  the  appellant 
could  not  foresee  such  a  combination  of  circumstances  as 
led  to  the  injury  in  this  case  and  therefore  cannot  be  held 
to  have  been  negligent,  citing  Armour  v.  Golkowska.  Whether 
this  particular  set  of  circumstances  might  have  been  fore- 
seen or  not,  the  fact  of  the  accident  proves  the  conditions 
to  have  been  dangerous,  and  if  the  jury  were  of  the  opinion, 
as  we  think,  under  the  evidence,  they  might  well  have  been, 
that  reasonable  prudence  and  care  would  have  required  a 
different  construction,  then  appellant  is  chargeable  with  neg- 
ligence for  i)ennitting  the  conditions  to  exist  as  they  were. 
The  ease  above  noted,  cited  by  counsel  for  appellant,  is  di- 
rectly adverse  to  their  contention.  In  that  case  a  barrel  fell 
on  appellee  and  injured  her.  She  sued  and  obtained  dam- 
ages, and  on  appeal  to  the  appellate  court,  and  then  to  this 
court,  the  judgment  of  the  lower  court  was  siistained,  and 
in  that  case  the  rule  as  anounced  in  21  Amerie?n  and  Eng- 
lish Encyclopedia  of  Law,  second  edition,  page  509,  was 
(juoted,  as  follows:  "The  (luestion  whether,  from  the  act  or 
omission  r-()m})lained  of,  the  likelihood  of  injurious  conse- 
quences should  reasonably  have  been  foreseen  is  also  for  the 
jury."  And  in  discussing  the  facts  of  that  case  the  court  said 
(p.  117):  "Whether  an  ordinarily  thoughtful  and  pnuli'nt 
man  would  have  foreseen  that  it  was  reasonably  necessary 
to  the  safety  of  persons  working  on  the  floor  beneath  the 
edges  of  the  ]il;itfi)rni  that  a  railing  or  barrier  of  some  sort 
should  be  ])laeed  ujion  the  platform  was  not  a  question  of 
law  for  the  court,  l)iit  tif  fact  for  the  jury." 

Counsel  for  appellant  next  insist  that  appellee  assumed 
the  risk  involved   in   the  particular  construction  of  the  ele- 
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vator,  and  entrance  thereto,  by  reason  of  his  continued  em- 
ployment and  the  open,  visible  condition  of  the  construction 
complained  of.  We  do  not  ai^ree  that  appellee  is  precluded 
5G5  from  recovery  in  this  case  by  reason  of  the  doctrine  of  as- 
sumed risk.  He  was  a  child  of  but  about  fourteen  years  of 
asre,  and,  under  the  conditions  here  presented,  the  rule  to  be 
applied  and  the  doctrine  universally  followed  in  such  cases  is 
well  stated  in  volume  7  of  the  American  and  English  Ency- 
clopedia of  Law,  second  edition,  page  408,  as  follows:  "As  the 
standard  of  care  thus  varies  with  the  age,  capacity  and  experi- 
ence of  the  child,  it  is  usually,  if  not  always,  where  the  child 
is  not  wholly  irresponsible,  a  question  of  fact  for  the  jury 
whether  the  child  exercised  the  ordinary  care  and  prudence 
of  a  child  similarly  situated ;  and  if  such  care  was  exercised, 
a  recovery  can  be  had  for  an  injury  negligently  inflicted,  no 
matter  how  far  the  care  used  by  the  child  falls  short  of  the 
standard  which  the  law  erects  for  determining  what  is  ordi- 
nary care  in  a  person  of  full  age  and  capacity."  There  is  no 
question  in  this  case  but  that  appellee  did  exercise  reason- 
able care,  unless  it  be  said  that  he  should  have  comprehended 
the  danger  involved  in  the  construction  complained  of  and 
refused  to  subject  himself  to  the  risk  occasioned  by  it.  There 
is  no  evidence  that  his  attention  was  ever  specially  directed 
to  this,  and  the  evidence  shows  he  was  expected  and  directed 
by  his  superiors  to  use  the  elevator  in  question  in  the  regular 
line  of  his  duties.  Obedience  to  those  in  authority,  in  a  child 
of  immature  years,  should  be  expected  and  commended;  and 
that  the  appellee  should  not  question  the  security  of  his  sur- 
roundings with  the  same  discriminating  judgment  as  would 
a  person  of  mature  years  and  ripe  experience  is  not  to  be 
wondered  at,  and  is  a  circtimstance  which  a  jury  might  well 
consider  in  passing  upon  the  question  of  assumed  risk. 

In  speaking  of  the  difference  to  be  observed  in  the  applica- 
tion of  the  rule  of  assumed  risk  as  between  minors  and  adults, 
this  court,  in  Chicago  Anderson  Pressed  Brick  Co.  v.  Eeinnei- 
ger,  140  111.  334,  33  Am.  St.  Kep.  249,  29  N.  E.  1106,  said  (p. 
338)  :  "But  the  rule  is  modified  in  the  case  of  young  persons  of 
inexperience  and  immature  judgment,  who  are  not  capable  of 
fully  understanding  and  appreciating  the  perils  to  which  they 
are  exposed.  ^^*^  They  are  entitled  to  recover  for  injuries 
which  result  from  such  perils  unless  they  have  been  instructed 
how  to  avoid  them."  And  in  discussing  this  subject  in  Ilerd- 
man-Harrison  Milling  Co.  v.  Spehr,  145  111.  329,  33  N.  E.  944, 
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with  reference  to  the  general  rule  applicable  to  adults  and  its 
limitations  when  applied  to  minors,  we  said  (p.  334)  :  "That 
this  general  rule  does  not  apply  to  employes  who  from  youth 
or  want  of  the  natural  faculties  are  unable  to  appreciate  the 
danger  incident  to  the  employment  or  which  may  result  from 
the  continued  use  of  defective  machinery  or  tools  is  equally 
well  settled." 

Under  the  circumstances,  shown  in  this  ease,  whether 
appellee  should  have  appreciated  the  danger  to  which  he  was 
subjected  by  reason  of  the  construction  complained  of  was  a 
question  of  fact  for  the  jury.  The  jury,  in  returning  a  ver- 
dict for  appellee,  under  proper  instructions,  found  that  he 
did  not  appreciate  this  danger,  and  that  finding  has  been 
concurred  in  by  the  appellate  court,  since  it  sustained  the 
judgment  of  the  lower  court;  consequently  the  question  is 
not  now  open  to  our  consideration. 

It  is  next  insisted  by  counsel  for  appellant  that  the  trial 
court  erred  in  not  permitting  certain  expert  witnesses  of- 
fered by  appellant  to  testify  whether  it  was  as  safe  to  have 
the  doorway  in  question  on  the  outside  as  the  inside  of  the 
entrance;  and  also  in  not  permitting  certain  witnes.ses  to  ex- 
press their  opinions  whether  appellee  would  not  have  lost  his 
foot  if  an  iron  grill-work  and  gate  had  been  maintained,  and 
to  state  whether  the  con.struction  of  the  doorway  was  the 
usual  and  customary  one  as  to  such  places.  We  do  not  think 
error  was  committed  in  the  regard  mentioned.  This  question 
of  construction  was  not  so  intricate  but  that  the  jury  could 
understand  the  situation,  and  it  wa.s  their  province  to  say 
whether  appellant  was  at  fault  in  maintaining  the  arrange- 
ment adopted  by  it.  In  lieidler  v.  JJranshaw,  2UU  111.  425, 
G5  X.  E.  lOsG,  it  was  expressly  iK'ld  that  evidence  as  to  the 
usual  and  cusLoniary  *'**'  manner  of  the  construction  of  eleva- 
tors was  not  admissible  in  deterinining  whether  a  defendant 
wa.s  negligent  in  maintaining  an  elevator  shaft  in  a  particular 
manner. 

It  is  insisted  by  counsel  for  appellant  that  the  trial  court 
erred  in  rclu.-iing  an  insLrudion  ort'ered  by  appellant  relative 
to  the  doctrine  of  fellow-servant.  It  was  not  error  to  refuse 
this  instruct  11)11  because  the  doctrine  of  fellow-servant  was 
not  involved.  The  i-liarge  against  a|)])ellant  was  for  neuli- 
gence  in  inaintainiiig  an  inii)roper  construction,  and  if  the 
ap])fllant  was  giiilly  in  this  regard  the  jury  were  justified  in 
liiidiiig  the  i.s-^ues  for  appellee.    And  even  if  a  fellow-servant 
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did  contribute  to  the  injury  sustained  by  appellee,  as  we  have 
already  stated,  if  appellant  contributed  also  to  the  injury  by 
the  maintenance  of  an  improper  construction  and  without 
which  the  injury  would  not  have  been  occasioned,  appellant 
would  be  liable.  As  said  in  Armour  v.  Golkowska,  202  111.  144, 
66  N.  E.  1037:  "If  an  injury  result  from  the  negrligence  of 
the  master  combined  with  that  of  a  fellow-servant,  and  the 
injury  Avould  not  have  happened  had  the  master  observed  due 
care  for  the  safety  of  the  injured  servant,  the  master  is  li- 
able"; citing  Pullman  Palace  Car  Co.  v.  Laack,  143  111.  242, 
32  N.  E.  285,  18  L.  R.  A.  215,  and  12  Am.  &  Eug.  Ency.  of 
Law,  2d  ed.,  905. 

Other  objections  are  urged  by  counsel  for  appellant,  but 
we  think  it  unuecessary  to  discuss  them  seriatim,  for,  as  we 
understand  them,  they  are  all  included  in  the  objections  al- 
ready considered,  and  according  to  the  views  we  have  already 
expressed  they  must  be  held  to  be  untenable. 

We  find  no  material  errors  to  have  been  committed  in 
the  trial  of  this  case,  and  the  judgment  of  the  appellate 
court  is  affirmed. 


The  Liahilify  of  Owners  of  Flrvators  used  by  passengers  or  employes 
is  discussed  in  the  monographic  note  to  Southern  Bldg.  etc.  Assn. 
V.  Dawson,  56  Am.  St.  Hep.  80(3-810.  If  the  pulling  out  of  elevator 
cables  and  the  defective  condition  of  a  safety  device  operate  together, 
and  neither  alone  would  have  caused  the  elevator  to  fall,  aud  if 
the  pulling  out  of  the  cable  is  attributable  to  the  negligence  of  a 
third  person,  and  still  the  elevator  would  not  have  fallen  without 
the  negligence  of  its  owner  in  regard  to  keeping  the  safety  device 
in  working  order,  the  latter  is  liable:  McGregor  v.  Reid,  178  Hi. 
i6i,  09  Am.  St.  Rep.  332. 

//■  an  Injury  is  Produced  by  the  Concurrent  Acts  of  Negligence  of 
two  or  more  persons,  although  their  acts  are  distinct  aud  separate, 
yet  they  incur  a  joint  and  several  liability  for  the  injury  whicli  they 
produce:  Pugh  v.  Chesapeake  etc.  liy.  Co.,  101  Ky.  77,  72  Am.  St. 
Rep.  392;  Dolg  v.  Cook,  126  Cal.  213,  77  Am.  St. 'Rep.  171;  Carter 
ville  V.  Cook,  129  111.  152,  16  Am.  St,  Rep.  248,  and  note. 
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CREIGHTON  v.  ROB. 

[218  111.  619,  75  N.  E.  1073.] 

DEED. — The  Delivery  of  a  Deed  may  be  by  acts  or  words  or 
both,  or  liv  one  without  the  othor;  but  what  is  aaiil  or  done  must 
clearly  manifest  the  inten  Ion  of  the  grantor  and  the  grantee  that 
the  deed  shall  at  once  become  operative  to  pass  the  title  to  the  land 
conveyed  and  that  the  grantor  shall  lose  all  control  of  it.     (p.  311.) 

DEED,  Delivery  of. — ^In  the  Case  of  a  Voluntary  Settlement 
the  law  makes  a  stronger  presumption  in  favor  of  delivery  than  in 
tlie  ordinary  case  of  bargain  and  sale,  for  the  reason  that  it  is  an 
attempt  on  the  part  of  the  grantor  to  make  a  settlement,      (p.  311.) 

DEEDS,  Delivery  of. — The  Placing  of  Record  by  a  Grantor 
of  a  Voluntary  Conveyance  to  his  daughter  raises  a  presumption  of 
its  delivery,  though  he  retained  possession  of  the  property  as  his 
own.      (p.   313.) 

DEED  to  Defraud  Wife  of  Her  Right  of  Dower— Relief  Against 
In  Equity. — A  grantor  cannot  maintain  a  suit  in  equity  to  cancel 
a  voluntary  conveyance  from  himself  to  his  daughter,  on  tlie  ground 
that,  though  he  placed  it  of  record,  he  never  delivered  it,  and  his 
object  was  to  deprive  his  v/ife  of  hn  right  to  dower  in  the  premises 
conveyed,      (pp.    313,    314.) 

Bill  in  equity  by  Isaac  Creighton  against  his  daughter, 
Sarah  C.  Roe,  to  have  set  aside  and  canceled  the  record  of  a 
certain  deed  executed  by  him  and  his  wife  to  such  daughter, 
but  claimed  by  him  to  have  never  been  delivered.  When  the 
deed  was  signed  and  acknowledged,  the  plaintilf,  then  more 
than  seventy  years  of  age,  lived  unhappily  with  his  wife,  and 
a  separation  and  litigation  between  them  were  expected.  lie 
claimed  that  the  deed  was  executed  for  the  purpose  of  prevent- 
ing his  wife  from  getting  the  property  in  anticipated  divorce 
proceedings.  The  wife  was  induced  to  sign  the  deed  by  tlie 
fact  that  she  then  had  four  hundred  dollars  on  deposit  in 
hank  in  the  husband's  name,  which  he  refused  to  give  to  her 
luitil  she  signed  the  deed.  It  was  executed  December  20,  1900, 
and  remained  in  her  husband's  jx)ssession  until  February  1, 
1901,  at  whicli  time  the  wife  left  home,  and  on  the  day  follow- 
ing he  lilod  Ili<^  deed  for  recMn'd,  with  instructions  to  the  n>- 
conlcr  to  rci'di'd  and  return  it  by  mail,  and  it  was  tlu^reafter 
so  recorded  aiul  I'otnrncd.  The  grantee  was  not  a  member  of 
the  griiiitor's  i'amily,  l)ut  was  a  married  wonum  of  mature 
years,  having  a  home  of  her  own.  The  property  was  leased 
and  th(>  rents  were  Ihereal'ler  ])aid  to  the  grantor,  and  two 
years  aftei'  the  date  of  th(>  eonveyance  a  suit  was  brought 
against  the  wife  for  divorce  on  the  ground  of  desertion,  aban- 
donment, and  extreme  cruelty,  and  a  divorce  wa.s  obtained  on 
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March  21,  1903,  and  on  the  11th  of  September  following  this 
suit  was  commenced.  The  cause  was  referred  to  a  master, 
who  found  that  the  deed  was  executed  in  pursuance  of  an  in- 
tention of  the  plaintiff  to  make  a  distribution  of  his  property 
to  his  children  and  to  place  the  title  beyond  the  reach  of  his 
wife,  so  that  she  could  have  no  inchoate  right  of  dower  or 
other  interest  therein.  The  master  also  found  that  the  plain- 
tiff was  not  entitled  to  any  relief  and  that  the  bill  should 
be  dismissed  for  want  of  equity.  Exceptions  to  the  master's 
report  were  overruled  and  a  decree  entered  in  accordance 
therewith,  and  the  plaintiff  appealed. 

D.  D.  Evans  and  Waldo  Carl  Evans,  for  the  plaintiff  in 
error. 

0.  M.  Jones,  for  the  defendant  in  error. 

621  WILKIN,  J.  It  is  first  claimed  as  a  ground  of  reversal 
that  the  deed  was  never  delivered  by  plaintiff  in  error,  and 
that  this  is  evidenced  by  the  fact  that  he  always  retained  the 
possession  of  the  same,  together  with  the  property  conveyed. 
The  question  as  to  what  acts  are  necessary  to  constitute  a  suffi- 
cient delivery  to  render  a  deed  operative  and  to  pass  the  title 
to  land  has  been  the  subject  of  much  discussion  in  this  cDurt. 
The  deed  may  be  delivered  to  the  grantee  or  to  his  agent.  No 
particular  form  or  ceremony  is  necessary  to  constitute  such  a 
delivery.  It  may  be  by  acts  or  words  or  both,  or  by  one  with- 
out the  other;  but  what  is  said  or  done  must  clearly  manifest 
the  intention  of  the  grantor  and  of  the  grantee  that  the  deed 
shall  at  once  become  operative  to  pass  the  title  to  the  land 
conveyed  and  that  the  grantor  shall  lose  all  control  over  the 
deed :  Byars  v.  Spencer,  101  111.  429,  40  Am.  Rep.  212.  The 
question  of  delivery  is  one  both  of  law  and  of  fact.  From 
the  details  of  such  facts  and  attending  circumstances  is  to  be 
determined  the  legal  question  as  to  whether  such  acts  and 
declarations  *^-^  constitute  a  legal  delivery :  Shults  v.  Shults, 
159  111.  654,  50  Am.  St.  Rep.  188,  43  N.  E.  800.  In  cases  of 
voluntary  settlement  the  law  makes  stronger  presumptions  in 
favor  of  the  delivery  than  in  any  ordinary  case  of  bargain 
and  sale,  for  the  reason  that  it  is  an  attempt  on  the  part  of 
the  grantor  to  make  a  settlement :  Bryan  v.  Wash,  2  Gilm. 
557 ;  Cline  v.  Jones,  111  111.  563.  Such  settlements,  fairly 
made,  are  binding  on  the  grantor  unless  there  be  clear  and 
decisive  proof  that  he  never  parted  or  intended  to  part  with 
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the  possession  of  the  deed,  and  if  he  retained  it  the  weierht 
of  authority  is  decidedly  in  favor  of  its  validity,  unless  there 
are  other  circumstances  besides  the  mere  fact  of  his  retainine: 
it  to  show  that  it  was  not  intended  to  be  absolute:  Shults  v. 
Shults,  159  111.  654,  50  Am.  St.  Rep.  188,  43  N.  E.  800;  Otis 
V.  HeclvAvith,  49  111.  121 :  Perry  on  Trusts,  sec.  103.  It  there- 
fore follows  that  the  intention  of  the  grantor  is  the  controllintr 
element. 

In  the  ca.se  of  Brady  v.  Iluber,  197  111.  291,  90  Am.  St.  Rep. 
Ifil,  64  N.  E.  264,  the  appellee  soup^ht  to  avoid  a  deed  made  to 
his  dausrhter  in  fraud  of  creditors,  and  on  paire  294  we  said : 
"We  think  it  must  be  held  the  deeds  were  delivered  at  the 
time  of  the  making  thereof.  The  evidence  shows  two  deeds 
from  the  father  to  the  daughter  were  executed  at  the  same 
time,  one  conveying  to  her  the  property  here  involved— the 
Alton  property,  in  Madison  county,  Illinois — and  the  other 
the  land  in  the  county  of  St.  Charles,  in  the  state  of  Missouri ; 
that  the  appellee,  her  father,  sent  the  appellant,  the  daughter, 
with  the  deed  to  the  ^Missouri  land  to  St.  Charles  to  be  filed 
for  record,  and  that  he  took  the  other  deed  to  Edwardsville. 
the  county  seat  of  ]\radison  county,  and  filed  it  with  the  re- 
corder to  be  recorded.  Both  deeds  were  duly  recorded.  The 
appellee  testified  the  deeds  were  both  returned  to  him  by  mail 
by  the  respective  recording  oflficers,  and  the  appellant,  his 
daughter,  swears  they  were  sent  to  her  by  such  officers.  The 
execution  and  recording  of  the  deed  here  involved,  by  the 
appellee,  raise  the  presumption,  in  law,  that  he  intentied  to 
devest  himself  of  title,  and  unless  such  presumption  is  re- 
butted it  nuist  be  held  the  d(>e(ls  were  deliveriMl:  9  Am.  »!v: 
*'-•'  Eng.  Ency.  of  Law.  2d  ed.,  p.  159,  and  many  cases  de- 
cided in  this  court,  cited  in  note  4.  In  Union  ^Mutual  Life 
Ins.  Co.  V.  Campbell,  95  111.  267,  :55  Am.  Rep.  166,  we  said 
(p.  2S4)  :  'The  mere  act  of  recording,  alone,  as  we  have  seen, 
is  but  i>rima  facie  evidence  of  a  delivery  and  liable  to  be  re- 
butted;  and  it  is  successfully  rebutted,  as  all  the  cases  agree, 
when  it  is  shown  that  the  deed  was  not  in  the  nature  of  a  fam- 
ily sett  lenient  or  of  a  gift  to  a  minor  (as  to  which  hereafter), 
but  is  intruded  to  confer  no  benefit  upon  the  grantee,  and  its 
execution  and  recording  are  wholly  unknown  to  liim  until 
ai'ter  the  (iciith  of  the  grantor.'  In  AVeber  v.  Christen,  I'Jl 
111.  91.  2  Am.  St.  Rep.  OS.  11  X.  E.  893,  we  said  (p.  97)  :  '  We 
think,  in  the  case  of  an  adult  grantee,  \he  acknowledging  ami 
ri'cordinir  of  the  i\ooi\  without  his  knowledge  or  consent  do;  s 
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not,  of  itself,  according  to  the  weight  of  authority,  amount  to 
a  delivery.'  In  Sullivan  v.  Eddy,  154  111.  199,  40  N.  E.  482, 
we  held  the  presumption  of  delivers^  arising  from  the  regis- 
tration of  a  deed  had  been  successfully  rebutted  by  proof, 
among  other  things,  that  the  grantee  was  ignorant  of  the  ex- 
ecution and  recording  of  the  deed  and  claimed  nothing  under 

it But  here  no  question  of  acceptance  can  arise.     It 

appeared  without  dispute  the  appellee,  influenced  by  the  fear 
that  his  lands  might  be  seized  by  a  creditor,  executed  a  con- 
veyance thereof  to  his  daughter  with  intent  to  devest  himself 
of  title  so  that  it  would  be  beyond  reach  of  his  creditors;  that 
the  deed  imposed  no  burden  on  the  grantee,  but  was  without 
condition  or  qualification  and  was  beneficial  to  her;  that  the 
daughter,  the  grantee,  well  knew  of  the  execution  of  the  deeds 
and  consented  that  the  conveyances  should  be  made  to  her, 
and  that  the  grantor,  with  the  knowledge  and  consent  of  the 
grantee,  placed  the  deed  upon  the  public  records,  with  the 
intent  it  should  be  deemed  and  taken  by  his  creditors  as  a  com- 
pleted and  effective  conveyance  of  the  premises.  Under  such 
circumstances  the  grantor  must  be  deemed  concluded  by  the 
presumption  of  delivery  which  arises  from  the  recording  of 
the  deed :  Walton  v.  Burton,  107  111.  54 ;  Thompson  v.  Dear- 
born, 107  111.  87 ;  «24  Moore  v.  Giles,  49  Conn.  570.  Manual 
delivery  by  the  grantor  to  the  grantee  is  not  essential :  Rivard 
V.  Walker,  39  111.  413 ;  Rodemeier  v.  Brown,  169  111.  347,  61 
Am.  St.  Rep.  176,  48  N.  E.468." 

From  the  above  authorities  and  from  the  evidence  in  this 
case  we  are  of  the  opinion  that  there  was  a  prima  facie  deliv- 
ery of  the  deed  to  the  defendant  in  error  and  such  an  accept- 
ance of  the  same  by  her  as  to  convey  title,  and  that  this  prima 
facie  case  has  not  been  so  rebutted  as  to  overcome  the  pre- 
sumption. The  circuit  court  was  therefore  not  in  error  in 
decreeing  that  the  deed  was  delivered. 

There  is  another  good  reason  why  the  decree  of  the  circuit 
court  must  be  afiirmed.  The  bill  is  a  confession  on  the  p«rt  of 
the  plaintiff  in  error  that  he  made  the  deed  which  he  now 
seeks  to  avoid,  for  the  purpose  of  placing  his  property  in  such 
condition  that  liis  wife  could  not  secure  her  dower  out  of  it. 
He  does  not,  on  his  own  showing,  come  into  court  with  clean 
hands,  and  on  that  ground  alone  is  not  in  a  position  to  ask 
relief  in  equity.  He  does  not  claim  in  his  bill  that  he  was 
induced  by  others  to  form  the  unlawful  purpose,  but  only  that 
he  was  taken  advantage  of  in  the  execution  of  that  purpose. 
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The  only  lawful  means  by  which  he  could  place  his  property 
in  a  condition  so  that  it  would  not  be  charged  with  the  right 
of  dower  of  his  wife  was  to  devest  himself  of  the  title  to  it  by 
a  conveyance  made  in  good  faith.  That  he  could  not  put  it  out 
of  his  hands  for  the  purpose  of  defeating  dower,  and  when 
the  motive  for  so  doing  had  ceased  invoke  the  aid  of  a  court 
of  equity  to  reinvest  himself  with  the  title,  is  too  well  known 
for  controversy:  Mnller  v.  Balke,  154  111.  110,  39  N.  E.  658; 
Tyler  v.  Tyler,  126  111.  525,  9  Am.  St.  Rep.  642,  21  N.  E.  616. 
We  find  no  reversible  error,  and  the  decree  of  the  circuit 
court  will  be  affirmed. 


The  Becording  of  a  Deed  is  prima  facie  evidence  of  its  delivery: 
See  the  monographic  note  to  Brown  v.  Westorfield,  53  Am.  St.  Rep. 
547;  Dewitt  v.  Shea,  203  111.  393,  96  Am.  St.  Rep.  311;  Brady  v. 
Huber,  197  HI.  '91,  90  Am.  St.  Rep.  161,  and  cases  cited  in  the 
cross-rofercnce  note  thereto;  Gulf  Red  Cedar  Ijumljcr  Co.  v.  0'>Jeal, 
131  Ala.  117,  90  Am.  St.  Rep.  22.  The  recording  of  a  deed  of  gift 
with  intent  to  pass  itl  is  a  sulEcient  delivery:  HolmBS  v.  McDonald, 
119  Mich.  563,  75  Am.   St.  Rep.  430. 

A  Conveyance  Made  to  Defraud  Creditors  is  binding  upon  the  parties 
when  fully  consummated.  Neither  of  them  can  rescind  or  defeat 
it,  noi  does  the  law  afford  a  remedy  either  to  disturb  or  enforce  it, 
if  thev  are  in  pari  delicto:  Kirby  v.  Ravnes,  138  Ala.  194,  100  Am. 
St.  Rep.  39;  Brady  v.  Huber,  197  111.  291,  90  Am.  St.  Eep.  161,  and 
cases  cited  in  the  cross-reference  note  thereto. 


CHICAGO  TIEIGHTS  LUMBER  COMPANY  v.  MILLER. 

[21.^   HI.   79,   76   N.   E.   52.] 

STATUTE  OF  FRAUDS. — Verbal  Acceptance  of  a  written  re- 
quest of  another  to  pay  his  debt,  where  the  person  accepting  is  not 
indebted  to  such  other  and  has  none  of  his  funds  in  his  hands,  and 
payment  of  part  of  the  amount  by  check,  together  with  a  verbal 
agreement  to  pay  the  balance  and  the  retention  of  the  written  re- 
cjues'^  in  liis  jiossossion,  is  nevertheless  within  the  statute  of  frauds 
as  a  vcrl'al  prninise  to  pay  the  deot  of  another,  and  cannot  be  en- 
forced.     ( p.  315.) 

STATUTE  OF  tRAUDS. — Verbal  Acceptance  by  the  drawee 
of  a  bill  of  oxohange,  wlio  holds  no  funds  of  the  drawer,  is  no  more 
than  a  i)arol  promise  to  answer  for  the  debt  of  another,  and  there- 
fore within  the  statute  of  frauds,      (p.  315.) 

Rosenthal,  Kurz  &  Ilirschl,  for  the  appellant. 

W.  H.  Johnson  and  R.  W.  iMillar,  for  the  appellee. 

**-  SCOTT,  J.     sillier  Brothers  held  no  fund  belonging  to 
Frink  and  were  not  indebted  to  him.     If  Frink,  under  tliese 
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circumstances  had  orally  requested  Miller  Brothers  to  pay  his 
debt  to  Chicago  Heights  Lumber  Company,  and  Miller  Broth- 
ers had  verbally  promised  the  company  to  do  so,  the  promise 
would  have  been  within  the  statute  of  frauds.  Does  the  fact 
that  Frink's  request  to  IMiller  Brothers  to  pay  his  debt  was  in 
writing  and  that  the  written  request  was  left  with  appellee 
when  he  i)aid  a  part  of  the  debt  and  verbally  agreed  to  pay 
the  remainder,  make  a  material  difference?  We  think  not. 
In  either  event  Miller  Brothers  could  recover  from  Frink  any 
amount  paid  in  pursuance  of  his  reciuest.  The  only  difference 
is,  that  in  one  instance  the  evidence  of  Frink's  request  lies 
in  parol  while  in  the  other  it  is  in  writing.  In  either  case  the 
promise  to  pay  Frink 's  debt  is  verbal  and  the  statute  of  frauds 
presents  a  complete  defense. 

The  only  case  to  which  our  attention  has  been  called,  where, 
upon  the  oral  acceptance  of  such  an  order,  the  writing  itself 
was  left  with  the  acceptor,  is  that- of  Louisville  etc.  Ry,  Co.  v. 
Caldwell,  98  Ind.  215.  The  views  there  expressed  by  the 
court  of  last  resort  of  the  state  of  Indiana  are  consonant  with 
the  conclusion  reached  above. 

If  the  written  request  of  Frink  be  regarded  as  a  bill  of  ex- 
change the  result  would  not  be  different,  as  the  verbal  ac- 
ceptance by  the  drawee  of  a  bill  of  exchange,  who  holds  no 
funds  of  the  drawer,  is  no  more  than  a  parol  promise  to  an- 
swer for  the  debt  of  another :  Browne  on  Frauds,  174 ;  2  Rob. 
Pr.  152 ;  Quinn  v.  Ilanf  ord,  1  Hill.  82 ;  Pike  v.  Irwin,  1  Sand. 
14 ;  JNIanley  v.  Geagan,  105  Mass.  445 ;  Plummer  v.  Lyman,  49 
Me.  229 ;  Wakefield  v.  Greenhood,  29  Cal.  597 ;  Walton  v. 
Mandeville,  56  Iowa,  597,  41  Am.  Rep.  123,  9  N.  W.  913. 

The  judgment  of  the  appellate  court  will  be  affirmed. 


Authorities  Bearing  upon  the  Decision  in  the  principal  case  will  be 
found  in  the  monographic  note  to  Packer  v.  Benton,  95  Am.  Dec. 
2G1.  The  general  rule  is,  that  the  promise  to  answer  for  the  <lebt 
or  default  of  another  must  be  evidenced  by  a  writing:  Stewart  v. 
derome,  71  Mich.  LjI,  15  Am.  St.  Rep.  252;  Eiegelman  v.  Focht,  141 
Pa.  St.  380,  23  Am.  St.  Eep.  293. 
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HiaOTNS  V.  HTGaiNS. 

[219  111.  146,  76  N.  E.  86.] 

HXTSBAND   AND   WIFE — Conveyance  in   Frand   of  Intended 

Wife. — If  a  conveyance  is  voluntary  and  without  consideration,  and 
the  intention  of  the  grantor  is  to  defraud  any  person  whom  he  should 
marry  of  her  marital  rights,  it  makes  no  difference,  as  affecting  the 
validity  of  the  transaction,  that  he  has  not  yet  selected  any  par- 
ticular person  as  his  wife.  To  render  the  conveyance  void  for 
fraudulent  intent,  it  need  not  be  directed  against  any  particular 
person,     (p.  320.) 

HUSBAND  AND  WIFE — Conveyance  in  Fraud  of  Wife.— With 

respect  to  her  marital  rights  tLe  law  atlords  the  same  protection  to 
a  wife  as  to  a  creditor  of  the  husband,  and  a  voluntary  disposition 
of  property  made  with  specific  intent  to  defraud  a  future  wife  of 
her   marital   rights  is   void.      (p.   320.) 

HUSBAND  AND  WIFE.— The  wife  is  within  the  i)rotcction  of 
the   statute    against   conveyances   made   with    intent    to    (lel'raud;    and 
if   the    conveyance   made   by   the    husband    is   purely   voluntary,    it    i 
not    necessary    tliat    the    grantee    participate    in    the    intent    of    the 
grantor,     (p."  320.) 

HUSBAND  AND  WIFE— Conveyance  in  Fraud  of  Intended 
Wife. — It  is  as  much  a  fraud  for  a  man,  on  the  eve  of  his  marriage, 
unknown  to  his  wife,  to  make  a  voluntary  conveyance  of  property 
to  tiefeat  the  interests  which  she  woulil  acquire  in  the  ])roj)erty  by 
virtue  of  her  marriage,  us  it  is  for  a  debtor  who  contemplates  con- 
tracting a  debt,  to  voluntarily  dispose  of  his  property  in  order  to 
defeat   the  interests  of   future  creditors,      (p.   320.) 

HUSBAND  AND  WIFE— Conveyance  in  Fraud  of  Wife- 
Laches. — As  soon  as  a  wife  learns  the  facts,  she  may,  even  thougli 
her  husband  is  still  living,  bring  suit  to  set  aside  a  deed  executed 
by  him  in  fraud  of  her  marital  rights,  and  may  tlierefore  lose  her 
right  by  long  delay  after  slie  knows  the  material  facts,      (p.  320.) 

HUSBAND  AND  WIFE— Conveyance  in  Fraud  of  Wife- 
Laches. — A  wife  may,  during  lier  husband's  lifetime,  sue  to  set  aside 
a    deed   by   him   in    fraud    of    her   marital    rights,      (p.    320.) 

PLEADINGS. — Proof  and  Decree  must  correspond,  and  facts 
disclosed  liy  the  evidence  whicii  would  warrant  relief  will  not  sus- 
tain   a    decree    where    such    facts    arc    not    alleged,      (p.    321.) 

A.  C.  Norton  and  II.  B.  Campbell,  lor  the  appellants. 

E.  A.  Simmons  and  Iv.  S.  Mclldnn',  for  the  appellee. 

''•'■  CAirrWIUCIIT,  C.  J.  The  appellee,  Johanna  ITiir- 
^'ins,  was  the  secctnd  wife  of  -John  lli^uins,  and  was  marrieil 
to  him  on  Ma\'  17,  ISST.  She  liled  her  bill  in  this  ease  in  \\\'- 
eiri-nit  court  of  Livingston  eoiinty  on  March  1!),  l!)(i:5,  for  Ih' 
l>iir|»o-,e  of  sctliii'-;  aside  a  (.l^^rd  of  eii^hty  acres  of  land  madi' 
1)\-  her  husband,  dateil  .May  '2,  ISST,  and  recorded  Jidy  2:5, 
18S7,  alle.uiiiL;  that  the  deed  'was  not  in  fact  mtule  and  deliv- 
ered until  after  her  marriap:e,  and  was  without  consideration 
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and  in  fraud  of  her  marital  rights.  John  Iliggins  and  the 
grantees  in  the  deed,  with  the  husbands  and  wives  of  such  of 
the  children  as  were  married,  were  defendants.  The  husband, 
John  Higgins,  was  defaulted,  and  the  other  defendants,  ex- 
cept Margaret  Higgins,  a  daughter,  answered,  alleging  that 
the  deed  was  made,  acknowledged  and  delivered  on  the  day  it 
was  dated,  and  denying  that  it  was  executed  to  defraud  the 
complainant  of  her  marital  rights.  A  replication  having  been 
tiled,  the  cause  was  referred  to  a  master  in  chancery  to  take 
and  report  the  evidence  and  his  conclusions.  Before  the  mas- 
ter reported  John  Higgins  died,  and  his  death  was  suggested 
and  leave  was  given  to  make  his  personal  representative  a  de- 
fendant. A  supplemental  bill  was  filed  on  July  15,  1905,  in 
which  the  death  of  John  Higgins  was  alleged,  and  complainant 
claimed  homestead  and  dower  in  the  land  and  prayed  that  the 
same  might  be  assigned  and  set  off  to  her.  The  personal  rep- 
resentative was  not  made  a  defendant,  and  counsel  say  that 
the  complainant  is  herself  the  administratrix;  but  the  personal 
representative  was  not  a  necessary  party,  since  the  dower  and 
homestead  are  not  subject  to  any  rights  of  the  administrator. 
Counsel  for  appellants  say  that  the  supplemental  bill  was  not 
answered  by  Margaret  Higgins,  but  the  abstract  filed  by  them 
shows  that  the  bill  was  answered  by  all  the  defendants  and 
that  a  replication  *^*  to  the  answer  was  filed.  The  master 
reported  that  the  deed  was  executed  and  delivered  prior  to  the 
marriage  and  prior  to  the  acquaintance  of  John  Higgins  with 
complainant,  and  he  recommended  the  dismissal  of  the  bill. 
Objections  to  the  report  were  filed  by  the  complainant,  which 
were  afterward  heard  as  exceptions,  and  a  decree  was  entered 
setting  aside  the  deed  as  against  complainant.  The  court 
found  by  the  decree  that  the  deed  was  executed  at  the  time  it 
bore  date,  prior  to  the  marriage,  but  that  it  was  executed  with- 
out consideration  and  in  contemplation  of  marriage  with  the 
complainant,  and  that  it  was  executed  and  delivered  for  the 
fraudulent  purpose  of  defrauding  her  of  her  marital  rights. 
It  was  ordered  that  homestead  and  dower  be  assigned  to  her, 
and  commissioners  were  appointed  for  that  purpose.  The 
defendants  appealed  from  the  decree. 

The  facts  proved  were,  in  substance,  as  follows:  John  Hig- 
gins was  a  widower  with  six  children  and  owned  a  farm  of 
eighty  acres  near  Pontiac,  which  he  occupied  as  a  homestead 
with  his  children,  except  his  son  Patrick,  who  lived  at  Flana- 
gan, about  fourteen  miles  distant,  where  he  kept  a  harness- 
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shop.  On  May  2,  1887,  John  Iliggins  made  and  acknowledged 
the  deed  in  qnestion,  conveying  the  land  to  his  children  and 
reserving  to  himself  a  life  estate.  He  showed  the  deed  to  the 
children  who  were  at  home  and  told  them  that  he  was  going 
to  Ireland ;  that  he  wanted  to  have  things  straightened  up,  so 
that  in  case  anything  should  happen  to  him  there  would  be 
nothing  to  worry  him,  and  that  Pat  could  take  care  of  the 
deed.  Shortly  afterward  he  went  to  Flanagan  and  gave  the 
deed  to  the  son  Patrick,  saying  that  he  wanted  the  son  to  take 
care  of  it  and  in  case  anything  should  happen  to  him  it  would 
protect  the  interest  of  the  children  in  the  property.  He  also 
said  that  he  was  going  east  and  might  go  to  Ireland.  In  fact, 
he  contemplated  going  to  New  York  to  buy  a  piece  of  land 
and  he  did  not  intend  to  go  to  Ireland.  Patrick  took  the  deed 
vnd  put  it  in  his  safe  and  paid  no  further  attention  to  it. 
John  Iliggins  *'*'*  went  to  New  York  and  from  there  went  to 
Lowell,  ^Massachusetts,  to  visit  a  sister  of  his  first  wife,  whom 
he  had  never  seen.  When  he  arrived  at  Lowell  he  found  that 
she  lived  at  Chicopee  Falls,  Massachusetts,  and  went  there. 
He  was  introduced  to  complainant  by  his  sister  in  law  and 
within  two  days  thereafter  married  her.  He  was  near  sixty 
years  old  and  she  was  about  twenty-three  and  was  living  with 
her  parents.  lie  told  her  that  he  owned  one  hundred  and  sixty 
acres  of  land  and  owned  personal  property  and  a  good  home. 
She  accepted  his  proj>osal  of  marriage  on  account  of  his  repre- 
sentations and  for  the  purpose  of  bettering  her  condition.  He 
had  owned  the  eighty  acres,  but  if  the  deed  had  been  made  and 
delivered  his  representation  was  false  even  as  to  that.  He  only 
stayed  at  Chicopee  Falls  a  very  short  time,  and  immediately 
after  the  marriage  he  and  complainant  came  to  the  farm  near 
Pontiae.  About  six  months  afterward,  difficulties  having 
ii risen  between  her  and  the  children,  she  was  informed  of  tiic 
deed.  A  daughter  with  whom  she  had  had  some  words  had 
gone  to  Flanagan,  and  at  tlie  suggestion  of  the  daughter  the 
deed  had  been  put  on  record.  The  complainant  claimed  that 
she  had  been  defrauded  of  her  rights  and  went  back  to  Chico- 
pee Falls  to  her  father  and  mother.  The  husband  also  left  the 
farm  and  went  to  Tohnlo,  l>ut  ai'ter  an  absence  of  about  two 
years  and  a  lialf  complainant  came  back  at  his  solicitation  and 
on  his  rej)re.scntations  that  the  deed  was  wrong  and  that  he 
would  have  things  changed  and  do  right  by  her.  Thereartcr 
they  lived  on  the  farm,  and  it  was  farmed  l)y  the  son  William, 
one  of  the  appellants,  as  a  tenant.     Four  children  were  born 
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to  the  complainant  and  her  husband,  and  he  seems  then  to 
have  realized  the  injustice  of  his  arrangement  and  wanted  to 
make  some  arrangement  so  that  his  young  children  would  not 
be  left  entirely  destitute.  He  told  complainant  that  the  deed 
was  made  after  he  was  married  and  dated  back,  and  promised 
to  take  some  proceedings  to  have  it  set  aside.  He  evidently 
felt  differently  about  the  condition  of  things  when  ^^^  he  saw 
the  four  little  children  of  his  second  marriage  entirely  unpro- 
vided for  while  the  grown-up  children  of  the  first  marriage 
were  to  take  all.  He  consulted  an  attorney  with  a  view  to 
having  the  deed  set  aside,  but  nothing  was  done,  and  com- 
plainant liled  the  bill,  alleging,  in  accordance  with  his  repre- 
sentations to  her,  that  the  deed  M^as  made  after  the  marriage. 

Appellee  has  assigned  cross-errors  on  the  finding  of  the 
court  that  the  deed  was  made  prior  to  the  marriage.  The 
testimony  of  the  grantor,  John  Higgins,  tended  to  prove  that 
the  deed  was  made  after  the  marriage,  but  his  recollection  was 
very  indistinct  and  his  testimony  appears  quite  unreliable. 
The  evidence  proves  that  the  deed  was  made  and  acknowledged 
on  the  day  of  its  date  and  was  given  to  Patrick  Higgins  a  few 
days  afterward.  There  is  more  probability  that  the  deed  was 
only  given  to  Patrick  to  hold  in  case  anything  should  happen 
to  the  grantor  on  his  journey.  Nothing  was  said  about  putting 
it  on  record,  and  Patrick  did  not  treat  it  as  he  would  any 
ordinary  conveyance,  by  recording  it.  He  put  it  in  his  safe 
and  gave  it  no  further  attention  until  his  sister  came  to  him 
to  have  it  recorded.  On  the  other  hand,  the  fact  that  a  life 
estate  was  reserved  to  the  grantor  would  not  be  consistent  with 
the  theory  that  the  deed  Avas  only  to  be  effective  in  case  of  his 
death  by  accident  while  on  his  journey.  We  think  the  record 
sustains  the  findings  as  to  the  execution  and  delivery  of  the 
deed. 

The  evidence  justified  the  conclusion  that  although  John 
Higgins  had  never  met  the  complainant,  he  contemplated  a 
second  marriage  at  thnt  time  and  the  deed  was  made  with  a 
view  to  that  event.  The  most  reasonable  explanation  of  his 
conduct  when  he  went  to  Chicopee  Falls  is,  that  his  visit  to 
his  sister  in  law  was  in  view  of  marriage.  She  introduced  him 
to  the  complainant,  whom  he  immediately  solicited  in  mar- 
riage, with  the  representations  already  mentioned  as  to  his 
property.  The  marriage  took  place  within  two  days,  and 
151  \}iQYe  is  no  reason  to  suppose  that  it  was  a  case  of  a  sudden 
attachment.    The  statement  to  the  children  that  he  was  going 
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to  Ireland  api>ear.s  to  have  been  untrue,  and  the  e.xplanation 
that  he  made  the  deed  so  that  if  anythinj?  should  happen  to 
him  it  would  protect  the  interest  of  the  children  in  the  prop- 
erty does  not  look  reasonable,  in  view  of  the  fact  that  the 
deed  made  precisely  the  same  disposition  of  the  property  that 
the  law  would  have  made  if  anything  had  happened  to  him. 
The  resei-vation  of  the  life  estate  could  only  have  been  inserted 
in  the  deed  with  the  expectation  that  he  would  live  to  enjoy  it, 
and  there  was  no  occasion  whalt^ver  for  making  the  deed  giv- 
ing the  property  to  his  children  just  as  the  law  would  have 
done,  if  it  was  made  in  view  of  some  casualty  to  him  on  his 
journey.  The  conclusion  drawn  by  the  court  is  the  only  one 
that  will  fit  with  all  the  circumstances. 

The  conveyance  was  voluntary  and  without  consideration, 
and  if  the  intention  was  to  defraud  of  her  marital  rights  any 
person  whom  he  should  marry,  it  makes  no  difference  that  he 
had  not  yet  selected  the  complainant  as  his  spouse.  There 
must  be  a  fraudulent  intent,  but  it  need  not  necessarily  La 
directed  against  a  particular  person.  With  respect  to  her 
marital  rights  the  law  affords  the  same  protection  to  a  wife 
as  to  a  creditor,  and  a  voluntary  disposition  of  property  made 
with  the  specific  intent  to  defraud  future  creditors  is  void : 
Morrill  v.  Kilner,  113  111.  318.  An  intent  to  defraud  by  the 
conveyance  of  property  may  be  ascertained  by  inference  from 
the  circumstances:  Hughes  v.  Noyes,  171  111.  575,  49  N.  E. 
703.  The  wife  is  within  the  protection  of  the  statute  figainst 
conveyances  made  with  intent  to  defraud,  and  if  the  convey- 
ance is  purely  voluntary  it  is  not  necessary  that  the  grantee 
shall  participate  in  the  intent  of  the  grantor.  It  is  as  much  a 
fraud  for  a  man  on  the  eve  of  his  marriage,  unknown  to  his 
wife,  to  make  a  voluntary  conveyance  of  property  to  defeat 
tlic  interests  which  she  would  acquire  in  the  property  by  virtue 
of  her  marriage,  as  it  is  for  a  debtor  ^^'-  who  contemplates 
contracting  a  debt  to  voluntarily  dispose  of  his  property  in 
order  to  defeat  the  interest  of  future  creditors:  14  Am.  &  Eng. 
Kncy.  of  I^aw,  2d  ed.,  252.  \V(^  cannot  say  that  the  court  was 
wrong  in  tlie  conclusions  of  J'act  contained  in  the  tlecree. 

It  is  fui-ther  contended  tliat  llie  complainant  was  barred  by 
her  own  laches  from  obtaining  relief.  The  circumstances  were 
somewhat  jjcculiar.  AVlicn  she  first  learned  that  the  deed  had 
been  made  it  does  not  a])pear  that  slie  was  aware  of  the  facts 
which  would  enabb^  hor  to  have  it  set  aside  or  of  her  rights 
in  relation  to  it.    AVhen  she  came  back  it  was  upon  representa- 
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tions  of  her  liusbancl  that  the  record  was  wrong  and  he  would 
have  it  corrected  and  do  riG:ht  by  her.  They  were  in  posses- 
sion of  the  property,  and  she  was  apparently  resting  in  the 
belief  that  he  would  in  some  way  fulfill  his  promises  to  her. 
When  she  obtained  any  further  information  from  her  husband 
it  was  to  the  effect  that  the  deed  had  been  executed  after  the 
marriage,  and  as  she  did  not  join  in  it  it  would  be  no  bar  to 
her  right  of  dower  or  homestead  if  she  should  outlive  her 
husband.  Whenever  she  learned  the  facts  in  the  ease  she  had 
a  right  to  institute  a  suit  at  once  to  set  aside  the  conveyance 
ns  being  in  fraud  of  her  marital  rights.  Although  a  wife  can- 
not assert  an  inchoate  right  of  dower  in  the  lifetime  of  her 
husband  and  is  not  guilty  of  laches  in  failing  to  do  so,  she 
may  set  aside  a  deed  executed  in  fraud  of  her  marital  rights : 
Freeman  v.  Ilartman,  45  111.  57,  92  Am.  Dec.  193 ;  Lohmeyer 
V.  Durbin,  213  JU.  498,  72  N.  E.  1118.  She  might  therefore 
lose  her  right  to  relief  by  long  delay  in  bringing  suit  after 
she  knew  the  material  facts,  but  we  cannot  say  in  this  case  that 
she  was  barred  by  laches. 

The  tenant,  William  Higgins,  built  a  house  for  himself  on 
the  premises,  but  that  was  not  to  be  taken  into  account  in  the 
assignment  of  dower.  Patrick  sold  his  interest  to  William,  and 
William  loaned  five  hundred  dollars  to  one  of  his  sisters  and 
took  a  mortgage  on  her  interest  in  the  property  to  secure  the 
loan.  These  transactions  were  between  the  graiit'^os  in  the 
^"'"*  deed,  and  as  William  lived  on  the  place  it  is  a  fair  infer- 
ence that  he  knew  of  tlie  elairns  nuido  by  the  comi)htiiirUit  and 
his  father  with  respect  to  the  deed.  So  far  as  the  mortgage  is 
concerned,  there  is  nothing  to  show  that  the  interest  of  the 
mortgagor  will  not  be  sufficient  to  secure  the  debt  after  home- 
stead and  dower  shall  be  assigned. 

The  decree,  however,  must  be  reversed  for  the  reason  that 
the  bill  does  not  contain  allegations  of  the  facts  upon  which 
the  relief  was  granted.  It  is  a  primary  rule,  always  enforced 
and  sustained  by  numl^erless  decisions,  that  the  allegations 
of  the  bill,  the  proof  and  the  decree  must  correspond ;  that 
facts  disclosed  by  the  evidence  which  would  warrant  relief  will 
not  sustain  a  decree  where  the  facts  are  not  alleged  in  the 
bill:  Dorn  v.  Geuder,  171  111.  362,  49  N.  E.  492.  The  bill 
in  this  case  was  framed  upon  the  theory  that  the  deed  was- 
executed  after  the  marriage  and  dated  back  prior  to  the  mar- 
riage for  the  purpose  of  defrauding  the  complainant.  It  con- 
tained no  allegation  that  it  was  executed  on  the  eve  of  the 
Am.   St.  Rep.,  Yol.   109—21 
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marriage  with  a  fraudulent  intent  to  defraud  the  future  wife. 
In  such  case  the  court  will  permit  the  complainant  to  amend 
the  bill  so  as  to  correspond  with  the  proofs;  but  the  bill  was 
not  amended,  and  the  court  by  the  decree  found  a  dKToreiit 
state  of  facts  from  those  stated  in  the  bill.  The  decree  must 
be  reversed,  but,  ina.smuch  as  the  reversal  is  not  upon  the 
merits,  the  parties  will  pay  their  own  costs  of  the  appeal. 

The  decree  is  reversed  and  the  cause  is  remanded,  with 
leave  to  the  appellee  to  amend  her  bill  to  correspond  with  the 
proofs,  and  if  such  amendment  is  made  the  circuit  court  is 
directed  to  re-enter  the  decree  heretofore  entered,  and  the 
parties  will  pay  their  own  costs  in  this  court. 


Conveyances  by  a  Man  who  is  contemplating  matrimony,  which  are 
calculated  to  defraud  his  future  wife,  are  considered  in  the  recent 
monographic   note  to   Collins   v.   Collins,   103   Am.   St.   liep.   418-423. 


FURINGTON  v.   HINCTILIFF. 

[219  111.   159,  76  N.   E.  47.] 

CONSPIRACY — Boycotting — Damages. — Any  person  or  com- 
bination of  persons,  wlio  unlawfully,  by  direct  or  indirect  means, 
o^>structs  or  interferes  with  another  in  the  conduct  of  his  lawful  busi- 
ness, is  liable  for  any  loss  willfully  caused  by  such  interference, 
(p.  325.) 

CONSPIRACY — Boycotting — Liability  of  Co-conspirators. — All 
parties  to  a  conspiracy  to  ruin  the  business  of  another,  because  of  liis 
refusal  to  do  some  act  a{:jaiiist  his  will  or  judfjniei.t,  are  liable  for 
all  overt  acts  illegally  done  pursuant  to  such  conspiracy,  and  for 
the  subsequent  loss,  whether  thev  were  active  participants  or  not. 
(p.  325.) 

CONSPIRACY  '■■^  Boycott — Liability. — .\n  agreement  between 
persons  not  to  purchase,  use  or  lay  brick  made  by  any  person  who 
does  not  subscribe  to  the  rules  of  a  Ituildcrs'  association,  made  for 
the  purpose  of  injuring  the  business  of  such  persou  is  unlawful,  aud 
the  parties  thereto  are  liHl)le  in  damages  for  all  acts  done  in  pur- 
suance  thereof,  to   the   damage    of   the    boycotted   person,      (p.    320.) 

G.  W.  ]*lummer  and  "\V.  Plumnier,  for  appellants. 

E.  P.  Abbott,  for  the  appellee. 

KKi  "WILKIN,  J.  Much  space  has  been  taken  up  by  the  ap- 
pellants in  their  ))rief  and  ar«;unieiit  in  the  discussion  of  the 
question  whether  or  not  the  cvid^Mice  shows  lli;it  ;i|)i)cll;iiits 
were  guilty  of   an   uulawful  conspiracy,   as  charj^cd   in    tlni 
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declaration;  whether  or  not  the  plaintiff  proved  by  the  evi- 
dence that  he  was  injured  as  a  manufacturer  and  dealer  in 
brick ;  whether  or  not  the  verdict  is  sustained  by  the  evidence, 
and  many  other  questions  which  are  conclusively  settled  by 
the  judgment  of  the  appellate  court.  As  is  well  understood, 
we  have  nothing  to  do  with  controverted  questions  of  fact, 
hence  our  inquiry  is  limited  to  but  few  of  the  points  discussed 
by  counsel  for  appellants. 

At  the  close  of  plaintiff's  evidence,  as  well  as  at  the  close 
of  all  of  the  testimony  offered  at  the  trial,  the  court  was 
^*^^  asked  to  instruct  the  jury  to  find  for  the  defendants, 
which  instructions  were  refused,  thus  raising  the  question 
whether  there  is  any  evidence  in  the  record  fairly  tending  to 
support  the  allegations  of  the  declaration,  and  whether  or  not 
the  allegations  of  the  declaration,  under  the  facts,  are 
sufficient  to  charge  defendants  with  an  unlawful  conspiracy  to 
injure  the  business  of  appellee. 

The  appellate  court  recited  the  following  facts  as  appearing 
from  the  evidence:  "The  negotiations  between  the  Masons' 
and  Builders'  Association  which  led  to  the  agreement  com- 
plained of  began  in  December,  1897,  with  the  appointment  of 
a  committee  by  the  Brick  Manufacturers'  Association,  which 
obtained  the  appointment  of  a  committee  of  the  Masons'  and 
Builders'  Association,  and  the  two  committees  in  conference 
formulated  the  agreement.  This  seems  to  have  finally  gone 
into  effect  prior  to  October  1,  1898.  The  resolution  of  the 
]\lasons'  and  Builders'  Association  adopted  at  the  time  of  the 
appointment  of  its  committee  of  conference,  provided,  inter 
alia,  that  'Avhereas,  the  brick  manufacturers  now  have  an 
organization  which  takes  in  all  of  the  brick  manufacturers  of 
Cook  county  and  vicinity,  and  believing  that  it  is  established 
upon  a  sound  and  practical  basis,  and  believing  the  system 
will  coutrol  the  price  of  brick  in  the  future,'  and  that  tn 
agreement  would  'greatly  benefit  and  advance  the  interests  of 
the  Chicago  Masons'  and  Builders'  Association  and  will 
strengthen  the  Brick  Manufacturers'  Association  as  well,' 
therefore  the  committee  be  appointed,  which  was  accordingly 
done;  that  the  substantial  provisions  of  the  agreement  thus 
made  are,  that  the  members  of  the  Masons'  and  Builders' 
Association  who  sign  the  agreement  agree  to  buy  sewer,  hollow 
and  common  brick  only  from  such  members  of  the  Brick 
]\Ianuf acturers '  Association  as  have  signed  the  agreement  and 


324  American  State  Reports,  Vol.  109.         [Illinois, 

are  in  good  standing  in  said  association,  and  the  members  of 
the  Brick  Manufacturers'  Association  who  sign  the  agreement 
agree  to  give  to  the  members  of  the  Masons'  and  Builders' 
Association  ^*^*  signing  the  agreement  and  in  good  standing, 
a  trade  discount  from  the  trade  price  of  one  dollar  a  thousand 
brick.  On  all  brick  sold  to  purcha.sers  outside  of  the  Masons' 
and  Builders'  Association  the  brick  manufacturers  agree  to 
])ay  into  their  treasury  one  dollar  a  thousand,  the  fund  thus 
created  to  be  divided  every  six  months  equally,  one-half  to 
their  own  members  who  have  signed  and  are  faithful  members 
of  the  JMasons'  and  Builders'  Association.  There  are  provi- 
sions for  enforcing  the  terms  of  the  agreement  by  imposition 
of  fines  and  penalties,  and  it  was  to  take  effect  on  and  after 
April  1,  1898,  within  the  limits  of  Cook  county  and  north  of 
the  Joliet  branch  of  the  Michigan  Central  Railroad  in  Lake 
county,  Indiana;  that  there  is  evidence  tending  to  show  that 
the  plaintiff  was  the  principal  competitor  in  Cook  county  of 
the  members  of  the  Brick  Manufacturers'  Association;  that 
his  plant  had  a  capacity  of  from  fifty  thousand  to  sixty  thou- 
sand bricks  a  day,  or  about  fifteen  million  bricks  per  year; 
that  it  was  well  equipped  with  machinery  and  'the  clay  was 
all  right.'  It  appears  that  plaintiff  was  at  one  time  a  member 
of  the  Masons'  and  Builders'  Association,  and  that  he  made 
efforts  to  seciire  admission  to  the  Brick  jNIanufacturers'  As- 
sociation without  success.  These  associations  and  associates, 
the  brick  manufacturers,  the  masons  and  builders  and  the 
Bricklayers'  Union,  employed  business  agents  and  secret  ser- 
vice men,  whose  business  it  was  to  see  that  the  rules  formulated 
to  make  effective  the  agreement  between  them  were  observer  1 
by  their  membership.  There  is  evidence  tending  to  show  that 
after  the  agreement  in  question  was  in  active  force  and  opera- 
tion the  plaintift''s  business  began  to  be  interfered  with  by 
tliese  agents  and  secret  service  men;  that  contractors  and 
owners  wlio  were  j)urchasing  and  using  plaintiff's  brick  W(M-e 
compelled  fo  cease  lising  them;  that  large  orders  and  sales 
were  canceled ;  that  one  owner  was  compelled  to  ])ay  a 
fine  to  the  .Masons'  and  Builders'  Association  before  l)eing 
j)ermitted  to  complete  with  ])laintiff''s  brick  a  building 
which  was  under  way;  that  workmen  were  directed  *""  not  to 
lay  plaintiff's  brick  because  he  was  not  in  the  combination, 
and  there  is  evidence  of  particular  (-ases  in  whicli  such  inter- 
ference oiicurrcil.  In  one  case  where,  as  the  evidence  tends  V) 
show,  iijuncy  liud  to  be  paid  to  llic  Masons'  and  Builders'  As- 
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sociation  for  the  privilege  of  using  plaintiff's  brick  to  complete 
a  job  then  under  way,  in  order  to  get  the  work  completed,  the 
association  afterward  returned  the  money  when  threatened 
with  legal  procedure.  The  plaintiff  testifies  that  the  result 
of  the  combination  and  consequent  interference  with  his  busi- 
ness was  that  his  brick  became  'absolutely  worthless.  There 
wasn  't  hardly  a  man  in  Chicago  that  would  handle  them.  The 
workmen  all  belonged  to  the  union,  practically,  and  the  hod 
carriers  would  not  handle  them  or  the  bricklayers  wouldn't 
lay  them. '  He  testifies  that  he  was  called  on  by  the  secretary 
of  the  Masons'  and  Builders'  Association,  who  told  plaintiff 
that  the  joint  committee  of  the  ma.ster  masons  and  the  brick 
■manufacturers'  crowd  had  just  had  a  joint  session  in  the  next 
room  adjoining  my  office  and  had  directed  him  to  inform  me 
that  they  requested  me  to  sell  no  more  brick  in  the  city  of  Chi- 
cago or  Evanston.  I  told  him  they  must  be  wrong — that  it 
was  equivalent  to  asking  me  to  quit  the  business.  He  said, 
'There  is  no  mistake  on  my  part;  the  committee  have  just 
adjourned  and  the  members  are  still  in  the  next  room.'  I 
said,  'Go  back  and  tell  them  they  are  a  bigger  lot  of  fools 
than  I  thought  they  were,'  and  I  made  a  similar  request  of 
them." 

We  think  the  foregoing  finding  as  to  the  facts  is  sustained 
by  the  proofs.  The  question  of  unlawful  conspiracy  to  injure 
the  business  of  another,  and  the  necessary  elements  to  consti- 
tute it,  has  been  before  this  court  on  other  occasions.  Our 
rei^orts  contain  many  well-considered  cases  on  the  subject. 
No  person  or  combination  of  persons  can  legally,  by  direct  or 
indirect  means,  obstruct  or  interfere  with  another  in  the  con- 
duet  of  his  lawful  business,  and  any  loss  willfully  caused  by 
such  interference  will  give  the  party  injured  a  right  of  action 
for  all  damages  sustained.  All  parties  to  a  ^^'^  conspiracy  to 
ruin  the  business  of  another  because  of  his  refusal  to  do  some 
act  against  his  will  or  judgment  are  liable  for  all  overt  acts 
illegally  done  pursuant  to  such  conspiracy  and  for  the  subse- 
quent loss,  whether  they  were  active  participants  or  not : 
Doremus  v.  Hennessy,  176  111.  608,  68  Am.  St.  Rep.  203,  52 
N.  E.  924,  54  N.  E.  524,  43  L.  R.  A.  797,  802,  75  N.  E.  108; 
O'Brien  v.  People,  216  111.  354,  108  Am.  St.  Rep.  219.  To  the 
same  effect  see  Smith  v.  People,  25  111.  9,  17,  76  Am.  Dec.  780; 
Craft  V.  McConoughy,  79  111.  346,  22  Am.  Rep.  171 ;  More  v. 
Bennett,  140  111.  69,  33  Am.  St.  Rep.  216,  29  N.  E.  888,  15 
L.  R.  A.  361;  Foss  v.  Cummings,  149  111.  353,  36  N.  E.  553; 
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American  Livestock  Commission  Co.  v.  Chicago  Livestock  Ex- 
change, 143  111.  210,  36  Am.  St.  Rep.  385,  32  N.  E.  274,  18  L. 
R.  A.  190;  Harding  v.  American  Glucose  Co.,  182  111.  551, 
74  Am.  St.  Rep.  189,  55  N.  E.  577,  64  L.  R.  A.  738;  Lasher  v. 
Littell,  202  III.  551,  67  N.  E.  372;  Chicago  etc.  Coal  Co.  v. 
People,  214  111.  421,  73  N.  E.  770.  To  the  same  effect  are  the 
decisions  of  courts  in  other  jurisdictions:  See  cases  cited  in 
Dorenuis  v.  Ilennessy,  176  111.  616. 

Under  the  authorities  above  cited  and  in  view  of  the  evi- 
dence as  it  appears  in  the  record  there  is  evidence  fairly  tend- 
ing to  show  that  appellants  were  guilty  of  an  unlawful  com- 
bination and  conspiracy  to  maliciously  injure  the  appellee's 
business.  The  court  connnitted  no  reversible  error  in  refusing, 
to  instruct  the  jury  to  find  for  the  defendants. 

Complaint  is  also  made  of  the  rulings  of  the  court  in  the 
admission  and  exclusion  of  evidence  and  in  giving  and  refus- 
ing instructions.  All  of  these  alleged  errors  are  based  upon 
the  theory  that  the  appellants  were  not  guilty  of  an  unlawful 
combination  and  conspiracy.  In  each  instance  the  evidence 
admitted  tended  to  prove  the  allegations  of  the  declaration, 
and  was  therefore  competent.  The  instructions  given  an- 
nounced the  law  of  conspiracy  as  held  in  the  foregoing  deci- 
sions and  those  refused  laid  down  a  contrary  rule. 

We  find  no  reversible  error,  and  the  judgment  of  the  appel- 
late court  will  be  affirmed. 


Boycolling  is  the  subject  of  a  recent  extended  note  to  Gray  v.  Build- 
ing Trades  Council,  lOii  Am.  St.  Kep.  48S-50;{.  The  question  is  fur- 
ther discussed,  with  special  reference  to  conspiracies,  in  the  recent 
cases  of  State  v.  Stockford,  77  (-"onn.  227,  107  Am.  St.  Rep.  28; 
I'atch  Mfg.  Co.  V.  Protection  Lode,  77  Vt.  294,  107  Am.  St.  Eep. 
7G5. 
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HOCH  V.  PEOPLE. 

[219  111.  265,  76  N.  E.  356.] 

CRIMINAL  LA"W — Bigamy — Second     Wife     as     Witness. — If 

there  is  an  issue  as  to  the  fact  of  the  first  marriage  or  its  validity, 
the  second  wife  cannot  be  admitted  as  a  witness  against  the  hus- 
band on  trial  for  crime,  until  the  fact  of  the  first  marr  age  is  es- 
tablished by  proof.  If  the  first  marriage  is  admitted  or  proved,  the 
alleged  second  wife  is  competent  to  testify  against  her  alleged  hus- 
band,    (p.  338.) 

CRIMINAIj  law — Bigamous  Wife  as  Witness. — When  a  sec- 
ond wife  is  offered  as  a  witness  against  one  claimed  to  be  her 
bigamous  husband  charged  with  aaother  crime,  the  question  of  her 
competency  is  for  the  court,  and,  in  deciding  that  question,  the 
court  is  not  only  the  judge  of  the  law,  but  also  of  the  questions  of 
fact  necessary  to  be  decided.  The  court  must  act  upon  the  evi- 
dence as  presented  at  the  time  of  the  ruling,  and  if  there  is 
evidence  of  a  first  marriage,  and  that  that  wife  is  still  living  and 
not  divorced,  the  fact  that  the  witness  is  not  the  wife  of  the  party 
to  the  suit  is  established,  and  she  must  be  admitted  to  testify,  (p. 
338.) 

CRIMINAL  LAW — Bigamous  Wife  as  Witness. — Proof  that 
the  first  wife  of  a  person  accused  of  crime  is  living  and  undivorced 
overcomes  all  presumptions  in  favor  of  a  second  marriage,  as  to 
its  validity,  including  any  presumption  as  to  death  or  divorce  of 
the  first  wife,  and  renders  the  alleged  second  wife  a  cor  petent 
witness  against  such  accused  person  as  to  all  facts  except  those 
relating    to    the    first    marriage,     (p.    339.) 

CRIMINAL  IiAW — Statements  Made  by  Accused  as  Evidence. 
Admitting  in  evidence  statements  made  by  an  accused,  in  explana- 
tion of  certain  of  his  acts,  after  being  warned  that  whatever  he 
said   might   be  used   against   him   is  not   error,      (p.   340.) 

TRIAL — Remarks  by  Court. — A  statement  by  the  court  re- 
peating correctly  what  a  witness  has  just  said,  and  in  aiding  a 
more  perfect  translation  of  what  a  witness  has  said  through  the 
aid  of  an  interpreter,  is  not  error,     (p.  341.) 

EVIDENCE — Contents  of  Letter — Conclusion  of  Court. — The 
question  of  fact  as  to  whether  a  certain  letter  has  been  destroyed 
is  for  the  court,  in  passing  upon  the  i.draissibility  of  secondary  evi- 
dence of  its  contents,  and  he  may,  therefore,  properly  state  his 
conclusion  as  to  whether  or  not  the  letter  has  been  destroyed,  (p. 
341.) 

CRIMINAL  LAW — Corpus  Delicti. — The  corpus  delicti  con- 
sists of  two  essential  elements,  which  are,  the  fact  of  death,  and 
the  criminal  agency  of  some  person  as  to  the  cause  of  death,  (p. 
342.) 

CRIMINAL  LAW. — The  Corpus  Delicti  must  be  clearly  estab- 
lished, but  it  may  be  proved  by  circumstantial  evidence  alone,  (p. 
343.) 

CRIMINAL  LAW — Sentence — Sufficiency  of  as  Judgment. — 
If  the  verdict  determines  the  character  of  the  crime  and  the  penalty, 
the  sentence  by  the  court  upon  the  verdict  is  a  judicial  determina- 
tion of  the  fact  of  the  defendant's  conviction,  and  is  sufficient  as  a 
judgment,     (p,  345.) 
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F.  D.  Comerfield  and  J.  J.  Neiger,  for  the  plaintiff  in  error. 

W.  H.  Stead,  attorney  general,  J.  J.  Healy,  state's  attorney, 
G.  B.  Gillespie,  II.  Olson,  and  T.  J.  Healy,  for  the  people. 

2«^  CART  WRIGHT,  C.  J.  Johann  Hoch,  plaintiff  in  error, 
was  indicted  in  the  criminal  court  of  Cook  county  for  the  mur- 
der of  Marie  Walcker  Hoch  by  poisoning  with  arsenic.  He 
was  found  guilty  by  a  jury  and  his  punishment  was  fixed  at 
death.  The  court  overruled  motions  for  a  new  trial  and  in  ar- 
rest of  judgment  and  sentenced  him  in  accordance  with  the  ver- 
dict. The  record  is  before  us  for  review  upon  a  writ  of  error 
sued  out  by  him,  which  was  made  a  supersedeas. 

There  was  practically  no  controversy  at  the  trial  as  to 
the  facts,  and  the  only  disagreement  between  witne.sses  was 
in  the  opinions  of  experts  as  to  the  cause  of  death.  The 
questions  to  be  considered  by  us  are,  whether  errors  preju- 
dicial to  the  defendant  were  committed  upon  the  trial  and 
whether  the  facts  proved  justified  the  conclusion  of  guilt. 

The  facts  proved  are,  in  substance,  as  follows:  On  Oc- 
tober 20,  1904,  the  defendant  was  married  under  the  name 
of  John  Schmidt,  in  Philadelphia,  to  Caroline  Streicher.  He 
lived  with  her  eleven  days  and  deserted  her  on  October  31st. 
On  November  8,  1904,  he  appeared  in  Chicago  at  the  home 
of  Johanna  Reichel,  who  had  known  him  about  nine  years 
and  who  kept  a  boarding  and  rooming  house  at  458  Mil- 
waukee avenue.  The  next  day,  November  9th,  he  went  to  a 
liotel  kept  by  Mrs.  Katie  Bowers  at  674  East  Sixty-third 
street  and  there  registered  as  J.  Hoch,  St.  Louis,  ^Missouri. 
He  told  ^Irs.  Bowers  that  lie  worked  at  the  Pullman  shops 
and  was  a  foreman  there  but  was  away  on  a  two  weeks' 
vacation.  He  renuiined  at  the  hotel  ten  days,  and  during 
that  time,  on  Noveni])er  16th,  he  inquired  at  the  Chicago  City 
Bank,  0225  South  llalsted  street,  for  Mr.  Vail,  the  owner 
-''^  of  a  c(»ttai;e  at  0430  I'nion  aveiuie,  stating  that  he  and  his 
wife  had  l)een  out  house  hunting,  and  as  they  came  down 
I'liion  aver  ue  they  noticed  the  liouse  for  rent,  lie  gave 
the  name  of  ^Ir.  IIo(;h  to  Vail,  who  was  connected  with  the 
bank,  and  was  lold  that  the  rent  was  twenty-one  dollars  and 
tifty  cents  a  month.  Vail  said  that  he  did  not  know  anything 
ahout  him.  and  he  said  that  he  was  working  for  Armour  &  Co. 
in  the  <'am)ing  department;  that  he  had  twenty-five  or  thirty 
iiHMi  in  his  ('iii|)lny  and  was  ucttitiL;'  a  salary  of  one  hundred 
.Mid  twciit v-iivc  dollars  ;i  iiionlh  :  that  he  was  moving  from  ()4() 
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East  Sixty-third  street,  and  that  Vail  could  go  to  Armour  & 
Co.  or  the  place  on  Sixty-third  street  to  look  him  up.  lie  then 
showed  his  hands  to  Vail,  and  as  they  bore  callous  marks  Vail 
rented  the  house  to  him  without  further  inquiry.  A  lease  was 
made  out,  which  he  signed  with  the  name  of  Joseph  Hoch,  and 
he  paid  in  advance  the  rent  from  November  16th  to  January 
1st,  following.  Mr.  Vail  went  to  the  cottage  a  few  days  after- 
ward, when  Hoch  met  him  and  told  him  his  wife  Avas  in  Mil- 
waukee. About  November  20th  the  defendant  bought  from  a 
house  furnishing  company  a  bill  of  furniture  for  the  cottage, 
amounting  to  one  hundred  and  twenty  dollars,  and  told  the 
salesman  that  he  had  been  living  as  a  widower  for  four  years 
at  6430  Union  avenue;  that  he  owned  the  cottage  and  was 
just  contemplating  again  entering  on  the  sea  of  matrimony. 
He  paid  fifty  dollars  at  that  time,  fifty  dollars  more  the  second 
day  afterward,  and  twenty  dollars  when  the  furniture  was  de- 
livered at  the  house.  A  few  days  afterward,  on  December  3d, 
he  published  in  the  "Abend  Post,"  a  German  evening  paper 
published  in  Chicago,  an  advertisement  in  German,  of  which 
the  following  is  a  translation : 

"Matrimonial.— Widow,  without  children;  the  end  of  the 
thirties ;  German  ;  own  home ;  wishes  acquaintance  of  a  lady ; 
object,  matrimony.    Address  M4:22,  Abend  Post." 

Marie  Walcker  was  about  forty-six  years  of  age  and  had 
been  divorced  from  her  first  husband.  She  had  made  her  liv- 
ing by  washing,  house  cleaning  and  doing  general  work.  At 
the  time  the  advertisement  was  published  she  owned  a  little 
^*'-*  candy  store  at  No.  12  Willow  street.  She  answered  the  ad- 
vertisement by  a  letter  written  for  her  by  her  sister,  Bertha 
Sohn,  a  translation  of  which  is  as  follows: 

"Dear  Sir — In  answer  to  your  honorable  advertisement,  I 
hereby  inform  you  that  I  am  a  lady  standing  alone.  I  am 
forty-five  years  of  age.  I  have  a  small  business,  also  a  few 
hundred  dollars — a  little  fortune — a  few  hundred  dollars.  If 
you  are  in  earnest  I  tell  you  I  shall  be.  I  may  be  spoken  or 
seen  at  any  time  during  the  day.  Address  No.  12  AVillow 
street.  MARIE  WxVLCKER." 

In  response  to  the  letter  defendant  came  to  the  candy 
store  on  Tuesday,  December  6th.  He  stated  to  Marie  Walcker 
that  he  was  looking  for  a  wife;  that  his  wife  died  two  years 
previous  after  a  sickness  of  eighteen  years;  that  he  was  a 
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rich  man,  with  eij^ht  thousand  dollars  in  money,  a  nice  house 
and  a  big  lot  on  Union  avenue.  She  told  hira  if  that  was  true 
it  was  all  ritjht.  There  was  a  bedroom  and  a  kitchen  l)ack  of 
the  store,  and  tlie  defendant  drank  coffee  in  the  kitchen  during 
the  afternoon  with  Marie  Walcker  and  a  friend,  Mrs.  Knip- 
]ile,  and  defendant  talked  about  his  wealth  and  asked  Marie 
AValcker  if  she  liked  him,  and  she  replied  yes,  if  he  liked  her. 
On  the  next  day,  Wednesday,  he  called  again  at  the  stcre 
and  took  IMrs.  Walcker  out  to  show  her  his  house  and  lots. 
They  went  about  10  o'clock  and  returned  about  4  in  the 
afternoon,  leaving  Mrs.  Knipple  in  the  store.  lie  visited 
the  candy  store  again  on  the  8th  or  9th  and  took  supper 
there,  and  again  talked  about  his  property  and  his  wealth, 
and  spoke  about  having  paid  five  hundred  dollars  to  fix  up  his 
house,  and  that  his  father,  in  Germany,  was  a  very  old  man 
and  he  would  be  an  heir  of  fifteen  thousand  dollars.  On  Sat- 
urday, December  10th,  defendant  came  to  the  store  to  go  to 
the  courthouse  for  a  marriage  license  and  to  be  married.  Mrs. 
Walcker  had  two  hundred  and  seventy  dollars  in  a  savings 
bank  and  eiglity  dollars  hid  under  the  mattress  in  her  bed. 
She  told  her  friend,  Mrs.  Knipple,  to  take  good  care  of  her 
money  and  Mrs.  Knipple  said  she  had  better  take  the  money 
along.  She  had  sold  the  store  that  morning  for  seventy^five 
dollars,  and  she  gave  that  money  to  the  defendant,  and  the 
eighty  dollars  she  had  hid  under  the  mattress,  and  her  bank- 
book. They  then  went  "'^  down  town  and  were  married,  and 
went  to  the  bank,  where  Mrs.  IToch  drew  the  two  hundred  and 
seventy  dollars  and  gave  it  to  the  defendant.  They  then  went 
to  the  home  of  the  sister,  Bertha  Sohn,  at  423  Sedgwick  street, 
and  remained  until  about  11  o'clock.  On  the  following  ]\Ion- 
day,  December  12th,  defendant  and  Mrs.  Iloeh  came  to  Sohn's 
about  noon  and  remained  until  9  or  10  in  the  evening.  Mrs. 
Iloeh  had  anotlier  sister,  Mrs.  Amelia  Fischer,  with  whom  she 
had  not  ])een  on  good  terms,  and  on  that  visit  it  was  stated  that 
]Mrs.  Fischer  liad  left  nine  children  in  Germany  with  only  ten 
marks  and  li;i(l  eonie  to  America  and  brought  one  child  and 
about  one  thousand  marks  with  her.  Defendant  condemned 
the  conduct  of  Mrs.  Fischer,  and  in  the  conversation  learned 
that  she  had  money  in  the  same  bank  as  Mrs.  Iloch.  Mrs. 
F'ischer  lived  at  'M2  Wells  street,  in  a  flat,  where  she  let  rooms. 
About  the  same  time  defendant  and  I\Irs.  Iloch  went  to  the 
house  of  Ella  Held,  jit  241  ^'ine  street,  to  learn  the  address  of 
"Mrs.  Fi.schcr.     It  liappcncd  tluit  .Mrs.  Fischer  \va.s  at  the  house 
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when  they  came  and  Mrs.  Held  introduced  her  to  Mr.  Hoch. 
At  his  request  the  two  sisters  shook  hands  and  became  friends 
again.  During  that  week  Mrs.  Knipple  called  at  64.30  Union 
avenue  with  her  two  daughters  and  found  Mrs.  Hoch  sitting 
in  a  rocking-chair  quite  sick  and  pale,  with  sunken  eyes. 
On  Sunday,  December  18th,  Mrs.  Sohn  and  her  family  went 
to  defendant's  house  and  found  her  sister  looking  very  badly, 
and  she  had  eruptions  about  her  mouth.  The  next  day  defend- 
ant and  Mrs.  Hoch  came  to  visit  Mrs.  Sohn,  and  Mrs.  Hoch 
had  the  eruptions  about  her  mouth  and  looked  very  yellow, 
and  had  to  run  to  the  closet  very  frequently.  Mrs.  Sohn  in- 
vited them  to  spend  the  holidays  there  with  them,  but  the 
defendant  would  not  promise,  saying  many  things  might  hap- 
pen. On  Tuesday,  December  20th,  the  defendant  inquired  at 
a  drug  store  for  a  doctor,  and  Dr.  Joseph  Keese,  who  had  an 
office  there,  was  recommended.  He  called  Dr.  Reese  to  attend 
]Mrs.  Hoch,  and  the  doctor  found  her  complaining  of  severe 
pains  in  the  ''^  lower  abdominal  or  pelvic  region,  and  unable 
to  control  the  urine  and  suffering  great  pain  and  burning  from 
it.  The  defendant  purchased  at  the  drug  store  a  two-quart 
fountain  syringe  and  rubber  sheeting  for  the  bed.  The  doctor 
gave  a  prescription  to  relieve  the  symptoms  which  manifested 
themselves,  and  from  that  time  up  to  and  including  January 
10th  he  called  on  the  patient  daily  and  prescribed  from  time 
to  time.  About  the  commencement  of  the  illness  defendant 
went  to  a  saloon  and  got  a  quart  bottle  of  seltzer  water,  and 
told  the  bar-tender  to  keep  plenty  of  it  on  hand.  He  got  selt- 
zer water  at  different  times,  amounting  to  four  quarts  in  all, 
which  Mrs.  Hoch  drank,  but  the  doctor  said  he  did  not  di- 
rect him  to  give  her  seltzer  water.  On  Wednesday,  Decem- 
ber 21st,  Mrs.  Sohn  received  a  letter  from  deiendant,  saying 
that  his  wife  was  sick  and  that  the  doctor  had  ordered  injec- 
tions, and  requested  Mrs.  Sohn  to  go  to  Mrs.  Knipple  and 
see  if  she  would  come  to  the  house.  INIrs.  Sohn  thereupon 
went  to  the  house  and  found  her  sister  in  bed,  appearing  to 
be  very  ill.  She  complained  of  fearful  pains  in  the  abdomi- 
nal region  and  Mrs.  Sohn  understood  that  the  urine  was 
suppressed.  The  defendant  said  that  the  doctor  had  ordered 
the  body  to  be  flushed  out  with  soap  and  water  and  salt,  and 
he  prepared  an  enema  and  produced  the  syringe  with  which 
Mrs.  Sohn  administered  it.  After  that,  frequent  enemas 
were  given  during  the  entire  illness.  The  doctor  did  not 
prescribe  or  direct  the  giving  of  them,  but  on  one  occasion 
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when  a  nurse,  who  had  been  told  that  the  doctor  prescribed 
them,  spoke  to  him  about  it,  he  assented  or  said  to  ^ive  her 
enemas  when  necessary.  Before  her  marriai?e  Mrs.  lloch 
had  been  in  uniform  p:ood  health,  and,  althouprh  not  particu- 
larly robust  in  appearance,  was  healthy  and  able  to  do  hard 
physical  labor  and  had  not  suffered  from  anything;  except  an 
occasional  headache.  Her  symptoms  continued  practically 
the  same  until  her  death.  She  suffered  great  pain  in  the 
abdomen,  with  incontinence  of  urine  and  a  burninij  sensation 
from  it.  She  was  pale  and  yellow  and  vomited  fre(|uently, 
'''  most  of  the  time  bein<?  unable  to  retain  anything  on  her 
stomach.  She  was  very  restless  and  nervous  and  had  a  vio- 
lent thirst.  Her  tongue  was  coated  and  there  were  erup- 
tions about  her  mouth,  and  she  had  frequent  fainting  si)ells 
and  great  weal^ness.  Her  temperature  was  normal  or  below 
normal,  and  she  had  a  tingling  sensation  in  the  extremities 
and  felt  as  though  ants  were  crawling  through  her  body.  In 
addition  to  the  seltzer  water  she  drank  a  great  deal  of  water 
and  iced  milk  and  some  coffee  and  soup,  but  she  usually  vom- 
ited up  whatever  she  drank. 

Two  or  three  days  after  the  first  visit  of  Mrs.  Sohn  the 
defendant  again  wrote  her,  requesting  her  to  come  to  the 
house,  saying  that  no  improvement  had  taken  place  in  his 
wife's  condition;  that  she  must  recover  if  it  cost  him  thou- 
sands and  thousands  of  dollars;  that  he  thought  he  had  a 
healthy  wife,  and  that  he  had  had  very  much  misfortune  in 
his  life  in  that  way  and  now  it  had  happened  again.  Mrs. 
Sohn  went  to  the  house  and  found  her  sister  very  sick  with 
the  same  symptoms  as  before,  and  in  great  pain.  The  defend- 
ant told  her  that  the  doctor  had  ordered  enemas,  and  she 
gave  one  which  was  prepared  by  the  defendant.  ]\lrs.  lloch 
was  taking  pills,  which  defendant  said  were  given  to  induce 
sleep.  Her  pains  were  very  severe  and  she  complained  of  a 
crawling  sensation.  She  was  given  cotfee  by  the  defendant, 
and  he  also  made  some  broth,  of  which  they  all  partook,  but 
Mrs.  Hoeh  vomited  it  up.  ]Mrs.  Fischer  received  two  letters 
from  the  defendant,  and  after  receiving  the  second  one  went 
to  see  her  sister  and  found  her  complaining  of  great  pain  in 
the  lower  part  of  the  stomach,  and  the  defendant  tlicn  said 
that  she  had  som  ?  kind  of  kidney  di.sease.  Defendant  com- 
plained that  his  first  wife  had  been  sick  eighteen  years  and 
tliat  he  thought  lu'  Imd  now  irot  a  healthy  woman  bnt  was 
disappointed.    After  her  retui'u  home  Mra.  Jf'iiicher  sciit  her 
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picture  to  her  sister  and  the  defendant  as  a  New  Year's  pres- 
ent. Mrs.  Fischer  then  received  a  letter  from  the  defendant 
expressing  thanks  for  the  picture  and  saying  that  he  was 
-''^  going  to  carry  it  on  his  breast,  and  that  she  should  send 
another  to  her  sister.  The  doctor  diagnosed  the  trouble  as 
nephritis,  which  is  another  name  for  inflammation  of  the 
kidneys  or  Bright 's  disease,  and  cystitis,  which  is  inflam- 
mation of  the  bladder.  He  wanted  a  professional  nurse, 
and  one  was  employed  on  January  5th,  who  remained  until  the 
night  of  the  10th.  By  direction  of  the  doctor  she  irrigated 
the  bladder  by  the  use  of  a  catheter  and  gave  douches  of  hot 
water,  and  while  there  she  also  gave  enemas  and  cared  for 
the  patient.  On  the  6th  or  7th  of  January  Mrs.  Fischer 
came  again,  when  the  defendant  said  that  he  had  kept  her 
picture  for  himself,  and  she  said  that  the  picture  was  for 
both  of  them.  Mrs.  Iloch  was  then  very  thirsty  and  spoke 
of  the  crawling  and  an  itching  in  the  fingers,  and  complained 
of  pain,  and  vomited  often.  On  that  occasion  defendant 
accompanied  Mrs.  Fischer  to  the  car,  and  on  the  way  said 
that  if  he  had  met  her  four  weeks  sooner  he  would  have 
married  her.  The  next  day  Mrs.  Fischer  came  again  and 
found  her  sister  in  the  same  or  a  worse  condition.  She  vom- 
ited a  good  deal  and  could  not  retain  either  water  or  milk. 
On  one  of  her  visits  J\Irs.  Fischer  brought  a  squab  for  her 
sister,  and  it  was  cooked  and  the  ])atient  ate  some  of  it.  A 
few  days  after  the  nurse  came  JNIrs.  Hoch  wanted  to  have 
her  discharged  on  account  of  the  expense,  and  the  defendant 
saw  the  doctor  about  it  and  she  was  retained.  The  defend- 
ant was  very  attentive  to  his  wife  during  the  whole  illness, 
and  would  kiss  her  in  the  morning  and  call  her  endearing 
names,  and  expressed  great  anxiety  that  she  should  be  cared 
for  regardless  of  expense.  Mrs.  Fischer  Avas  there  a  num- 
ber of  times  and  prepared  food  and  did  washing  and  ironing, 
and  about  January  10th,  before  the  nurse  left,  Mrs.  Hoch  be- 
came jealous  of  her  sister  and  of  defendant's  attentions  to 
her.  The  niirse  left  on  the  evening  of  January  10th,  but  ex- 
pressed a  willingness  to  come  back  if  she  was  wanted,  pro- 
vided Mrs.  Fischer  was  not  there.  After  the  nurse  left,  the 
doctor  did  not  return  until  the  morning  of  January  12th,  af- 
ter '"^^  Mrs.  Hoch  was  dead.  During  the  sickness  Mrs.  Knip- 
ple  called,  and  Mrs.  Hoch  asked  the  privilege  of  talking  to 
her  f.lone.  but  the  defendant  would  not  permit  it.  On  the 
evening  of  January  11th,  the  next  day  after  the  nurse  had 
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gone,  Mrs.  Iloch  said  to  the  defendant  to  go  and  marry  Mrs. 
Fischer — to  marry  her  after  she  was  dead.  She  called  Mrs. 
Fischer  a  human  sow,  and  told  her  that  she  could  take  him. 
Mrs.  Fischer  was  offended  and  declared  that  she  would  never 
cross  the  threshold  again,  but  it  was  finally  decided  that  she 
should  stay  there  that  night,  and  she  went  downstairs  and 
laid  down  on  a  lounge.  She  heard  high  words  between 
the  defendant  and  Mrs.  Hoch,  who  said  to  him  that  he 
could  go  and  take  her  and  marry  her  if  he  wanted  to  and 
could  marry  her  after  she  was  dead.  About  5 :30  in  the  morn- 
ing of  January  12th  the  defendant  came  downstairs  and 
told  Mrs.  Fischer  that  his  wife  was  worse  and  that  he  was 
going  for  the  doctor.  He  was  gone  for  a  while  and  tele- 
phoned the  doctor,  and  wheu  he  returned  he  went  upstairs 
and  told  j\Irs.  Fischer  to  come  up.  Mrs.  Hoch  was  lying 
there  dead.  On  that  morning  defendant  and  Mrs.  Fischer 
took  out  the  bedelothes  and  were  straightening  things  up 
about  the  house  when  the  defendant  proposed  marriage  to 
her.  Mrs.  Fischer  replied  that  her  sister  was  not  buried  yet 
and  it  was  not  time  to  talk  about  a  matter  of  that  kind,  but 
the  defendant  said  that  that  made  no  difference — that  the 
dead  belonged  to  the  dead  and  the  living  to  the  living.  Mrs. 
Fischer  declined  to  answer  at  that  time.  Defendant  said  that 
he  was  a  man  of  means,  Morth  about  thirty  thousand  dollars 
or  forty  thousand  dollars;  that  he  would  rent  the  house 
for  twenty-five  dollars;  that  the  house  cost  him  four  thou- 
sand dollars,  of  which  he  paid  three  thousand  dollars  in 
cash  and  owed  one  thousand  dollars.  He  took  out  a  paper  and 
read  from  it  to  justify  his  statement,  and  marked  out  a  corner 
lot,  claiming  that  it  contained  six  or  eight  lots  in  one,  and  said 
that  he  intended  to  rent  the  cottage  until  IMrs.  Fiselier's  fam- 
ily came  back  from  Germany,  and  then  he  would  build  a  thre;- 
Ktory  brick  house  on  the  corner;  that  they  would  open  a  hotel 
and  would  run  it  ''^'''  together,  and  he  hoped  they  would  l)e 
al>le  to  arrange  everything  within  a  week.  He  said  it  would  be 
better  to  keej)  everything  quiet  in  regard  to  the  marriage  and 
they  would  go  to  (icrmany  for  a  trip.  The  doctor  ma(h>  a 
death  certificate  stating  that  nephritis  and  cystitis  were  the 
cause  of  death.  The  funeral  took  ])]ace  on  Sunday,  Januaiy 
ir)th,  and  the  body  was  buried  in  OaUwoods  cemetery.  After 
the  funeral  Mrs.  Sohn  spoke  to  the  defendant  about  some  in- 
suninee  of  seventy-five  dollars  of  the  deeeased.  on  which  the 
premium  wdn  Leu  ccnta  a  week,     lie  said  that  ho  did  not  be- 


Feb.  1906.]  Hoch  v.  People.  335 

lieve  the  insurance  premiums  had  been  paid  during  the  sick- 
ness; that  he  did  not  want  to  make  any  money  out  of  the 
woman;  that  if  there  was  any  money  she  could  have  it;  that 
if  he  had  died  his  wife  would  have  received  about  twenty-five 
thousand  dollars,  as  he  had  made  her  his  sole  heir.  The  nert 
day,  Monday,  January  16th,  the  defendant  and  Mrs.  Fischer 
agreed  to  be  married,  but  the  defendant  said  he  cou'  .lot  go 
away  until  the  matter  of  the  house  was  settled,  and  that  he 
owed  one  thousand  dollars  and  could  not  rent  it  until  he  had 
paid  it.  Mrs.  Fi,cher  said  if  there  was  no  other  way  out  of 
it  she  had  a  little  money.  Defendant  said  that  his  father  lived 
in  Paris  and  they  would  go  from  there  to  Germany,  and  he 
would  inherit  from  fifteen  thousand  dollars  to  twenty  thou- 
sand dollars  from  his  father,  who  was  eighty-one  years  old. 
He  promised  her  by  all  that  was  holy  to  repay  her  money  as 
soon  as  he  got  his  money  from  some  vaci.nt  lots.  She  had 
in  the  bank  eight  hundred  and  ninety-three  dollars,  of  which 
seven  hundred  and  fifty  dollars  belonged  to  her  and  the  rest 
to  her  daughter.  Defendant  said  that  he  did  not  want  to  re- 
ceive the  money  until  they  were  married.  They  wer^  married 
at  Joliet  on  Wednesday,  January  18th,  :  nd  the  next  day 
they  went  to  the  bank  and  she  drew  seven  hundred  and  fifty 
dollars,  which  she  gave  to  him.  He  said  it  would  be  better  if 
she  got  the  money  on  that  day,  as  he  could  pay  his  bills  on  the 
house  and  get  it  rented.  They  then  went  to  372  Wells  street, 
to  Mrs.  Fischer's  flat.  Mrs.  Sauerbruch,  who  occupied  one  of 
the  flats,  opened  the  door  and  met  them  in  the  hall  and  told 
them  not  to  go  in  there;  that  Mrs.  Sohn  was  in  ther^  and  was 
talking  -'*'  about  defendant  and  said  that  he  poisoned  her  sis- 
ter ;  that  he  was  a  svrindler,  i,nd  that  she  had  found  out  a  good 
deal  about  him.  He  was  agitated,  and  Mrs..  Fischer  Hoch 
told  him  if  he  was  not  conscious  of  any  wrong  he  ought  to 
go  in,  but  he  said  that  he  would  not  come  in  just  now — that 
he  M'as  feeling  badly  and  would  sit  down  for  a  minute.  He 
remained  in  the  parlor  and  Mrs.  Fischer  Hoch  went  into  the 
other  room,  but  returned  in  a  few  minutes  and  found  that 
the  defendant  had  gone.  The  defendant  weni;  to  the  board- 
ing-house of  Johanna  Reichel,  on  ]\lilwaukee  avenue,  before 
referred  to,  and  then  absconded.  He  was  found  at  No.  546 
West  Forty-seventh  street.  New  York  City,  under  the  name 
of  Henry  Bartells.  Among  other  effects  in  his  possession 
there  was  a  fountain  pen.  There  was  no  pen  in  the  holder 
and  it  was  not  used  as  a  pen,  but  the  reservoir  contained 
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fifty-eight  grains  of  arsenic.  On  January  21st,  two  days  af- 
ter the  scene  at  the  ihit,  the  body  of  ]\Irs.  Walcker  Hoch 
was  exhumed  and  a  post-mortem  examination  was  held, 
when  the  stomach,  with  the  contents,  kidneys,  liver  and  spleen 
were  removed.  There  were  no  more  changes  in  the  vital  <  r- 
gans  than  are  quite  frequent  in  persons  of  her  age  and  none  of 
them  showed  any  disease  sufficient  to  cause  death.  In  the 
stomach  arsenic  was  present  in  the  proportion  of  seven  and  six- 
tenths  grains  in  the  entire  stomach  and  one  and  one-fourth 
grains  in  the  liver.  The  body  was  again  exhumed  on  April  24, 
1905,  when  half  of  the  bhidder,  a  portion  of  the  heart  and  a 
large  portion  of  the  intestines  were  removed  and  afterward  ex- 
amined. Arsenic  was  found,  in  the  form  of  a  white  powder, 
in  the  folds  of  the  colon,  mingled  with  blood  and  mucous. 
The  body  had  been  embalmed  with  letheform,  which  does 
not  contain  arsenic,  and  the  embalmer  had  not  had  or  used 
any  embalming  fluid  which  contained  arsenic.  None  of  the 
medicines  given  or  prescribed  by  the  doctor  contained  ar- 
senic, and  the  testimony  excluded  the  administration  of  poi- 
son during  the  entire  illness  by  any  other  person  than  the 
defenchmt.  Two  grains  of  arsenic  are  sufficient  to  produce 
-'"''  death,  and  the  amount  found  in  the  body  of  the  deceased 
would  be  certain  to  cause  death. 

Defendant  stated  at  dift'erent  times  after  his  arrest  that 
the  arsenic  in  the  fountain  pen  was  tooth-powder,  but  after 
he  was  told  tliat  it  would  be  examined  he  said  that  it  was 
of  no  use — tluit  it  Avas  arsenic;  that  he  intended  to  commit 
isuicide  when  he  was  informed  that  he  was  charged  with 
bigamy,  ])ut  when  he  was  charged  with  murder  he  con- 
rhuled  he  would  come  back  and  face  it.  He  said  that  he 
bought  the  arsenic  and  the  fountain  pen  at  a  certain  local- 
ity in  New  York  City,  but  it  was  proved  that  fountain  pens 
were  not  kept  at  the  drug  store  at  that  locality  and  that  -o 
arsenic  was  sold  to  him  at  that  place.  All  his  statements 
with  regard  to  his  wealth,  his  employment  with  the  Pullman 
Company  or  Armour  &  Co.,  his  ownership  of  the  cottage  or 
the  lot  across  the  street,  were  false. 

Witnesses  who  qualified  as  expert  pathologists  and  <'heiii- 
ists  of  long  experience  and  high  positions  testified  on  the 
part  of  the  y)eople,  in  response  to  liypothetical  questions 
])resenting  tlie  symptoms  of  ^Irs.  Walcker  Iloch  during  her 
illness  and  the  existence  of  arsenic  in  her  luxly  after  death, 
that  she  died  from  arsenical  poisoning.     Dr.   Kt-ese,  who  at- 
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tended  her  during  her  illness,  was  a  witness,  and  regarded 
all  the  sjrmptoms  as  consistent  with  and  pointing  to  his  di- 
agnosis of  nephritis  and  cystitis,  but  conceded  that  his  opin- 
ion had  been  formed  with  no  knowledge  or  suspicion  of  the 
presence  of  arsenic,  and  his  judgment  was,  that  if  the  arsenic 
was  administered  while  the  patient  was  living,  her  death  was 
due  to  arsanical  poisoning.  One  witness  testifying  as  an 
expert  on  the  part  of  the  defendant  said  that,  taking  into 
consideration  the  symptoms  and  manifestations  during  the 
illness,  and  assuming  that  the  arsenic  was  given  to  the  de- 
ceased during  her  lifetime,  a  suspicion  would  be  aroused  in 
his  mind  that  her  death  was  due  to  the  arsenic,  but  that 
at  most  he  would  have  only  a  suspicion,  which  would  not 
amount  to  an  opinion.  His  opinion  was  that  the  presence 
'"^^  of  the  arsenic  did  not  prove  anything  and  the  hypothesis 
of  fact  embraced  in  the  question  propounded  to  the  experts 
did  not  warrant  a  conclusion  as  to  the  cause  of  death.  He 
could  not  say  of  a  certainty  from  the  hypothesis  of  fact  that 
the  person  did  not  die  of  sunstroke,  shock  due  to  uremic  poi- 
soning, diphtheria,  scarlet  fever,  appendicitis,  fright  or  tuber- 
culosis, and  he  testified  that  the  arsenic,  including  that  which 
appeared  as  a  white  powder  in  the  folds  of  the  colon,  might 
have  been  absorbed  from  the  soil  of  the  cemetery,  in  which 
other  embalmed  bodies  had  been  buried.  His  testimony  was 
contradictory  of  that  given  by  the  other  experts,  and  it  seems 
to  have  been  discredited  by  the  jury  upon  good  grounds. 

The  first  occurrence  of  the  trial  which  is  assigned  as  er- 
ror is  the  ruling  of  the  court  that  Amelia  Fischer  Hoch  was 
a  competent  witness.  She  was  sworn  and  an  objection  of 
the  defendant  to  her  competency  was  overruled  and  she  tes- 
tified in  the  case.  The  wife  of  a  defendant  is  not  a  compe- 
tent witness  against  him  because  of  the  importance  to  society 
of  preserving  the  sanctity  and  harmony  of  the  marriage  re- 
lation :  Hyman  v.  Harding,  162  111.  357,  44  N.  E.  754.  But 
a  bigamous  marriage  being  void,  the  woman  is  not  a  legal  wife 
and  is  a  competent  witness  against  her  supposed  husband. 
Where  parties  enter  into  the  marriage  relation  the  legal  pre- 
sumption is  in  lavor  of  the  innocence  of  the  parties  and  the 
validity  of  the  marriage,  and  Amelia  Fischer  Hoch  having 
been  married  to  the  defendant,  she  was  prima  facie  his  law- 
ful wife  and  incompetent  to  testify,  but  when  that  presump- 
tion was  overcome  by  proof  that  the  marriage  was  bigamous 
she  became  competent.  Where  the  relation  of  husband  and 
Am.  St.  Eep.,  Vol.   109—22 
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wife  has  been  assiimetl,  the  second  wife  can  never  ^e  admit- 
ted as  a  •.vitnoss  to  prove  the  first  marriage,  because  that  fact 
must  be  e.stablishe(l  before  she  can  testify  at  all.  Where  she 
can  be  a  witness  at  all  she  can  testify  to  the  second  marriage 
and  otlior  fncts  not  including  the  first  marriage:  Lowery  v. 
Peoplo.  172  111.  466,  64  Am.  St.  Rep.  50,  50  N.  E.  165:  Miles 
V.  I'niled  States,  103  U.  S.  ^^^  304,  26  L.  ed.  481;  30  Am.  & 
Eng.  Ency.  of  Law,  2d  ed.,  952;  5  Cyc.  699.  If  there  is  an  is- 
sue as  to  the  fact  of  the  first  marriage  or  its  validity,  the  sec- 
ond wife  cannot  be  admitted  as  a  witness  until  the  fact  of  the 
first  marriage  is  established  by  proof.  If,  however,  the  first 
marriage  is  admitted  or  is  clearly  proved,  the  alleged  second 
wife  is  competent  to  testify,  with  the  limitation  before  stated: 
Clark  V.  People,  178  111.  37;  5  Cyc.  699;  4  Am.  &  Eng.  Ency. 
of  Law,  2d  ed.,  47.  When  a  second  wife  is  ofTered  as  a  wit- 
ness the  question  of  her  competency  is  for  the  court,  and  in 
deciding  that  question  the  court  is  not  only  the  judge  of  the 
law,  but  also  of  the  questions  of  fact  necessary  to  be  decided 
to  determine  the  question.  The  court  must  act  upon  the 
evidence  as  presented  at  the  time  of  the  ruling,  and  if  there 
is  evidence  of  a  first  marriage  and  that  the  wife  is  still  living 
and  not  divorced,  the  fact  that  the  witness  is  not  the  wife  of 
the  party  to  the  suit  is  established  and  she  must  be  admitted 
to  testify.  There  may  also  be  a  question  of  fact  for  the  .jury 
as  to  the  existence  or  validity  of  the  first  marriage,  and  the 
determination  of  that  issue  must  in  such  cases  be  left  to  the 
jury  under  ]>roper  instructions;  but  as  the  second  wife  cannot 
testify  to  any  fact  tending  to  prove  a  first  marriage,  her  testi- 
mony could  have  no  influence  in  the  decision  of  that  question. 
If  the  wife  is  properly  admitted  to  testify,  all  fpiestions  of  fart 
as  to  either  marriage  nuist  be  left  to  the  jury  under  instruc- 
tions as  to  the  law  and  with  a  supervisory  ]>ower  of  the  court 
over  the  verdict.  In  this  case  tlie  marriage  to  Caroline  Strei- 
cher  was  proved,  and  a  witness  wlio  came  from  Philadeljiliia 
to  llie  trial  testified  ihat  she  was  still  living;  that  he  saw  her 
just  before  he  left  I'hiladelpliia,  and  that  she  and  the  defend- 
ant had  not  be(Mi  divorced.  The  defendant  had  admitted  that 
he  ha<l  never  been  divorced,  and  tlie  testin)ony  of  the  witness 
was  not  contradict<'d  or  discredited  in  any  manner. 

It  is  insist(^(l  tliat  the  courts  will  often  pi'esuine,  in  favor  of 
a  second  marriaire,  the  death  of  a  prior  husl)and  or  wife 
'****  within  a  much  Ic^ss  jxTiod  than  that  under  which  such  a 
jiresumption  ordinaril}'  arises,  and  that  they  will  often   pre- 
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sume  a  divorce  in  order  to  sustain  a  second  marriage,  and  both 
propositions  are  true:  Cartwright  v.  IVfcGown,  121  111.  383, 
2  Am.  St.  Rep.  105,  12  N.  E.  737 ;  Schmisseur  v.  Beatrie,  147 
111.  210,  35  N.  E.  525.  There  are  many  presumptions  which 
practically  nullify  each  other,  and  under  particular  circum- 
stances the  conflicting  presumptions  cease  to  have  any  force. 
Where  a  first  marriage  is  proved  there  is  a  presumption  in 
favor  of  its  validity,  but  where  a  first  wife  is  living  before  a 
second  marriage  there  is  a  presumption  of  the  continuance  of 
life.  The  force  and  effect  of  such  presumptions  are  not  well 
defined,  but  depend  in  great  measure  upon  the  facts  of  a  par- 
ticular case,  and  in  this  case  any  presumptions  of  the  death 
of  Caroline  Streicher  or  of  a  divorce  M^ere  clearly  overcome. 

The  court  did  not  err  in  overruling  the  objection  to  the 
competency  of  Amelia  Fischer  Hoch  as  a  witness. 

It  is  also  contended  that  the  provision  of  the  constitution 
that  no  person  shall  be  compelled,  in  any  criminal  case,  to 
give  evidence  against  himself  was  violated  by  introducing 
evidence  of  defendant's  statements.  Most  of  the  evidence 
referred  to  was  not  objected  to  at  the  trial,  and  none  of  the 
statements  testified  to  were  in  the  nature  of  admissions  or 
confessions  of  guilt.  When  the  defendant  was  taken  into 
custody  in  New  York  he  was  taken  to  police  headquarters, 
where  he  was  questioned  by  a  police  inspector,  who  stated  to 
him  that  he  was  going  to  ask  him  some  questions;  that  he 
need  not  answer  them  unless  he  wanted  to,  and  that  anything 
he  might  say  might  be  used  against  him  at  his  trial.  He 
then  gave  his  name  as  John  Joseph  Adolph  Iloch,  stated  his 
age  and  residence  in  Chicago,  and  said  that  he  would  answer 
any  questions  put  to  him.  He  did  not  confess  anything,  but 
said  that  he  gave  the  name  of  Henry  Bartells  in  New  York 
because  he  did  not  want  his  sister  in  law,  with  whom  he  had 
some  difficulty  about  some  property  in  Chicago,  to  find  out 
where  he  was.  A  police  officer  offered  him  the  fountain  pen, 
^^^  and  he  reached  to  take  it,  but  drew  back  and  said  he  had 
no  pen.  He  was  remanded  for  forty-eight  hours,  and  going 
over  to  court  on  the  morning  of  February  2d  he  was  told 
about  the  white  powder  in  the  fountain  pen  and  said  it  was 
tooth-powder.  These  are  the  material  statements  made  in 
New  York,  and  when  proved  on  the  trial  no  objection  was 
made.  On  the  train,  coming  from  New  York,  a  poliv^e  officer 
told  defendant  that  they  would  have  the  contents  of  the  foun- 
tain pen  analyzed  to  find  out  if  it  was  tooth-powder,  and  the 
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defondnnt  then  said  it  wa.s  no  use  analyzincr  it — that  it  was 
arsoiiif,.  When  he  was  brought  to  Chicago  he  was  interroirated 
at  the  police  station  by  an  assistant  state's  attorney  and  others, 
and  made  statements  that  he  had  never  been  divorced,  and 
told  where  he  boufjht  the  arsenic  and  the  fountain  pen.  He 
said  that  he  pot  the  arsenic  for  the  purpose  of  committing 
suicide,  and  told  the  clerk  from  whom  he  bouprht  it  that 
he  used  it  as  medicine  and  was  !2:oin«2:  to  take  a  little  bit.  No 
objection  was  made  to  that  evidence.  There  was  a  written 
statement  which  was  objected  to  and  the  objection  was  over- 
ruled. It  was  made  by  the  defendant  to  the  police  in  Chicaj?o, 
and  in  it  he  narrated  some  events  of  his  life,  such  as  when  he 
came  to  America,  and  his  movements,  and  his  marriai^e  with 
Mrs.  Wal  !cer,  and  her  death.  Neither  in  that  statement  nor 
any  other  did  he  make  any  confession  but  only  offered  expla- 
nations. He  was  cautioned  in  New  York  that  anything  he 
rai,i]:ht  say  could  be  used  against  him,  and  he  was  at  no  time 
put  ill  fear  or  offered  any  inducement  to  make  any  statement. 
There  is  no  ground  whatever  for  saying  that  the  statements 
were  obtained  by  any  improper  or  unfair  methods,  and  the 
constitutional  right  of  the  defendant  was  not  violated  in  letter 
or  spirit. 

It  is  also  argued  that  the  court  made  improper  remarks  in 
the  pr&sence  of  the  jury  with  regard  to  the  testimony,  which 
were  prejudicial  to  the  rights  of  the  defendant.  Upon  the 
examination  of  Mr.  Vail,  from  whom  defendant  rented  the 
house,  he  was  asked  if  the  defendant  said  anything  else 
^'^-  al)out  his  wife,  and  the  attorney  for  defendant  objected  to 
leading  the  witness  and  apparently  was  e£)mmenciug  an  argu- 
ment on  the  subject,  to  the  eflect  that  if  the  witness  was  in- 
telligent he  could  answer  without  being  led,  when  the  court 
said:  "It  does  not  make  any  difference  whether  he  is  intelli- 
gent or  olhorwise. "  The  question  was  not  leading  and  there 
was  nothing  prejudicial  to  the  defendant  in  what  was  said, 
siiice  it  (lid  not  relate  to  any  fact  in  the  case  and  could  not 
have  inniicnced  the  jury.  Tlie  next  two  instances  of  remarks 
by  the  court  were  merely  correct  statements  of  what  a  witness 
had  said.  Mrs.  Knii)ple,  testifying  to  the  appearance  of  Mrs. 
Iloch,  said  that  the  color  of  lior  face  was  all  gray  and  yellow — 
all  kinds  of  color,  ("ounscl  for  defendant  asked  this  question: 
"\Vell,  I  know,  but  what  was  the  color  of  her  face?"  The 
court  said:  "She  said  all  kinds  of  color."  Tt  was  a  cori'cct 
^!;iteniont  of  what   the  witness  had   said   and   was  not   an   ex- 
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pression  of  opinion,  but  only  a  statement  that  the  witness  said 
it  was  all  kinds  of  color.  The  next  remark  occurred  on  the 
examination  of  Bertha  Sohn.  Like  a  number  of  other  wit- 
nesses she  spoke  German  and  was  examined  with  the  aid  of  an 
interpreter.  She  said  that  Mrs.  Hoch  was  thirsty,  but  took  a 
drink  and  vomited  it,  and  complained  of  fearful  gripping  of 
the  fingers.  The  next  question  put  was,  "Fearful  what?" 
The  interpreter  in  reply  said:  "Gripping,  twitching,  perhaps 
gripperlin."  The  court,  who  counsel  say  understood  German, 
said  to  the  interpreter  in  an  interrogative  way,  * '  Sort  of  crawl- 
ing sensation?"  and  the  interpreter  replied,  "Crawling  sensa- 
tion." The  witness  further  answered  that  she  did  not  say  it 
was  painful,  but  it  was  as  though  her  whole  body  was  full 
of  crawling  ants.  All  that  the  court  did  was  to  aid  in  a  more 
perfect  translation  of  the  answer,  and  the  interpreter  admitted 
the  correctness  of  the  translation  by  the  court.  There  was  no 
error  in  either  case  in  correctly  stating  what  the  witness  said. 
The  next  remark  complained  of  was  about  a  matter  with  which 
the  jury  had  nothing  to  do.  Amelia  Fischer  ^^^  Hoch  was 
being  examined  with  reference  to  the  contents  of  a  letter 
which  she  had  testified  had  been  destroyed.  Counsel  for  the 
defendant  was  objecting,  and  said  to  the  witness:  "You  have 
not  yet  made  a  search  for  the  letter;  you  can  find  it."  The 
court  said:  "It  was  destroyed,  if  I  understand  it  correctly." 
Counsel  said  that  she  had  not  stated  that  she  had  made  any 
search  for  it,  and  the  court  said:  "It  was  destroyed."  The 
witness  said:  "I  said  before,  all  the  letters  were  destroyed 
except  the  ones  which  were  produced."  The  court  was  not 
commenting  on  any  fact  to  be  submitted  to  the  jury,  but  was 
passing  on  the  admissibility  of  secondary  evidence  of  the  con- 
tents of  the  letter.  The  question  of  fact  wliether  the  letter 
had  been  destroyed  was  for  the  court,  and  it  was  entirely 
proper  for  him  to  state  his  conclusion  on  that  subject.  There 
was  no  error  in  any  remark  of  the  court. 

Objection  is  made  in  argument  to  a  hypothetical  question 
propounded  to  the  expert  witnesses,  on  the  ground  that  it 
was  not  a  true  statement  of  the  symptoms  of  Mrs.  Hoch  and 
the  facts  in  the  case.  It  is  said  that  it  incorrectly  assumed 
that  a  woman  of  previous  uniform  good  health,  who  had  for  a 
long  time  been  able  to  do  washing  and  ironing  and  had  never 
had  any  sickness  except  an  occasional  headache,  was  suddenly 
taken  ill  on  December  20th,  that  there  was  a  suppression  of 
urine  and  that  she  had  no  appetite.    None  of  these  objections 
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are  valid  and  the  hypothetical  question  fairly  staled  the  evi- 
dence. The  only  evidence  was  that  Mrs.  Iloch  had  been  a 
healthy  woman  and  had  made  her  living  by  washini?,  house 
cleaning  and  similar  work,  and  had  saved  money  from  her 
earnings.  There  was  evidence  that  defendant  had  stated  to  the 
undertaker  that  she  had  died  of  kidney  disease ;  that  she  had 
deceived  him  by  saying  that  she  was  healthy,  and  he  found  out 
that  she  had  been  doctored  for  that  trouble  by  a  doctor  on  the 
north  side  for  many  years.  There  was  no  evidence  that  any  doc- 
tor on  the  north  side  had  ever  treated  her  and  no  evidence 
tending  to  prove  ^^^  that  the  defendant's  statement  was  true. 
There  was  evidence  that  she  told  her  sister,  Mrs.  Sohn,  that  she 
had  the  retention  or  suppression  referred  to  when  Mrs.  Sohn 
first  came  there,  although  subsequently  the  opposite  condition 
undoubtedly  existed.  The  hypothetical  question  covered  both 
of  those  conditions.  As  to  the  question  of  appetite,  there  was 
evidence  that  she  had  no  appetite  but  had  a  consuming  thirst. 
She  ate  some  of  the  squab  and  took  soups  and  coffee  and  drank 
a  great  deal  of  milk  and  seltzer  water,  but  retained  .scarcely 
anything  on  her  stomach.  Although  the  objections  now  made 
to  the  hypothetical  question  do  not  seem  to  have  been  made 
at  the  trial,  we  find  no  objection  to  it. 

It  is  assigned  as  error  that  the  court  refused  to  give  in- 
structions numbered  68,  70,  81  and  85  asked  by  the  defendant. 
No.  85  was  a  peremptory  instruction  to  find  the  defendant 
not  guilty,  and  the  foregoing  statement  of  the  evidence  shows 
that  it  was  properly  denied.  The  other  instructions  related 
to  the  degree  of  proof  required  to  warrant  a  conviction  of  a 
criminal  offense  upon  circumstantial  evidence  alone.  The 
rules  of  law  contained  in  those  instructions  were  the  same  that 
were  given  to  the  jury  in  instructions  numbered  41,  51,  58  and 
59,  in  which  the  same  principles  were  repeated  in  varying 
forms  and  language.  It  is  not  error  to  refuse  the  instructions, 
which  were  substantially  duplicates  of  those  already  given. 

It  is  also  contended  that  the  evidence  l)eing  circumstaritial 
the  guilt  of  the  defendant  was  not  established  by  that  (legre(^ 
of  proof  which  authorized  a  conviction.  It  is  insisled  that  it 
was  not  proved  beyond  a  reasonable  doubt  that  ^larie  Walckcr 
Iloch  came  to  her  death  by  the  administration  of  arsenic 
through  criminal  agency,  or,  in  other  words,  that  the  cor{)us 
delicti  was  not  i)roved.  The  corpus  delicli  is  niad(!  up  of  two 
essential  elements:  The  fact  of  death,  and  the  criminal  agency 
of  some  person   as  the  cause  of  death  :   Campbell   v.   People, 
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159  111.  9,  50  Am.  St.  Eep.  134,  42  N.  E.  123.  The  corpus 
<lelicti  must  be  clearly  established  (12  Cyc.  382),  but  it  may 
be  proved  by  ^^^  circumstantial  evidence:  Campbell  v.  Peo- 
])le,  159  111.  9,  50  Am.  St.  Rep.  134,  42  N.  E.  123.  The  death 
of  Marie  Walcker  Hoch  was  proved  by  direct  evidence,  and  so, 
also,  was  the  fact  that  sufficient  quantities  of  arsenic  were 
found  in  her  body  after  death  to  produce  death  with  absolute 
certainty  if  administered  in  her  lifetime.  The  claim  of  the 
prosecution  was  that  the  arsenic  was  administered  to  her  in 
some  way  or  introduced  by  injections,  and  probably  by  both 
methods,  and  the  fact  that  it  was  administered  or  introduced 
into  the  body  during  life  is  beyond  any  reasonable  doubt. 
The  proof  excluded  any  theory  of  contamination  of  the  body 
after  death,  and  not  only  was  arsenic  found  in  the  stomach 
and  liver,  but  in  the  folds  of  the  colon  it  was  present  in  the 
powdered  form,  mingled  with  blood  and  mucous.  The  evi- 
dence was  clear  that  the  condition  in  the  colon  was  the  result 
of  a  vital  process,  or,  in  other  words,  that  the  arsenic  was  pres- 
ent during  life.  While  nephritis  and  cystitis  produce  some  of 
the  symptoms  manifested,  the  post-mortem  examination  showed 
that  there  was  no  such  change  in  the  vital  organs  as  could 
have  caused  death,  and  the  proof  was  that  the  symptoms  were 
the  usual  ones  in  cases  of  arsenical  poisoning.  It  was  proved 
that  a  person  suffering  from  arsenical  poisoning  might  live  as 
long  as  Mrs.  Hoch  did,  and  her  symptoms  at  the  last  indicated 
the  administration  of  a  deadly  dose  at  that  time.  The  expert 
who  testified  for  the  defendant  that  the  arsenic  may  have  come 
from  contamination  through  the  soil  of  the  cemetery  and  the 
intervening  obstacles  was  contradicted,  and  in  view  of  facts 
within  the  common  knowledge  his  testimony  did  not  raise  a 
reasonable  doubt  of  the  criminal  administration  of  the  arsenic 
during  life.  It  was  even  proved  that  the  arsenic  did  not  come 
from  wallpaper  of  the  room  where  the  deceased  died,  which 
was  analyzed  for  the  purpose  of  ascertaining  the  fact. 

There  cannot  be  any  reasonable  doubt  that  ^Marie  "Walcker 
Hoch  came  to  her  death  from  arsenic  administered  through 
the  criminal  agency  of  some  person,  and  all  the  facts  and  cir- 
cumstances pointed  directly  to  the  defendant  as  "'^**  the  crimi- 
nal agency.  Among  the  facts  which  convinced  the  court  and 
jury  that  he  was  the  criminal  agent  were  his  numerous  false 
statements  and  explanations;  the  evident  absence  of  any  con- 
jugal affection,  as  shown  l)y  his  conduct  toward  ]\lrs.  Fischer 
and  his  proposal  of  marriage  immediately  u]->on  tlip  de;itli  of 


344  American  State  Reporto,  Vol.  109.         [Illinois, 

his  wife;  the  possession  of  the  arsenic;  the  motive  of  gain;  the 
prospect  of  marrjnng  Mrs.  Fischer;  his  conduct  and  manner 
when  he  became  aware  of  the  charge  of  Mrs.  Sohn  against 
him,  and  all  the  facts  and  circumstances  proved  on  the  trial. 
By  a  system  of  exclusion  it  was  proved  that  no  other  person 
administered  the  arsenic;  that  there  was  none  in  the  medicines 
prescribed  by  the  doctor  or  in  the  food  or  liquids  prepared  by 
any  other  person. 

The  court  did  not  err  in  overruling  the  motion  for  a  new 
trial. 

The  last  point  covered  by  the  assignments  of  error  is,  that 
the  judgment  is  insufficient  because  it  fails  to  show  an  ad- 
judication by  the  court  that  the  defendant  was  guilty  of  the 
crime  for  which  he  was  sentenced.  After  the  court  overruled 
the  motion  in  arrest  of  judgment  and  an  exception  was  taken 
to  the  ruling,  the  record  is  as  follows:  "And  now  neither  the 
said  defendant  nor  his  counsel  for  him  saying  anji;hing  fur- 
ther why  the  judgment  of  the  court  should  not  now  be  pro- 
nounced against  him  on  the  verdict  of  guilty  heretofore  ren- 
dered to  the  indictment  in  this  cause,  therefore  the  sentence  of 
this  court  is  that  you,  the  said  Johann  lloch,  otherwise  called 
John  IToch,  otherwise  called  Schmidt,  be  taken  from  the  bar 
of  this  court  to  the  common  jail  of  Cook  county,  from  whence 
you  came,  and  there  be  safely  and  securely  kept  and  confined 
until  the  25th  day  of  June,  in  the  year  of  our  Lord  nineteen 
hundred  and  five,  and  on  that  day,  between  the  hours  of  ten 
(10)  o'clock  in  the  forenoon  and  two  (2)  o'clock  in  the  after- 
noon, you,  the  said  Johann  Iloch,  otherwise  called  John  Iloch, 
otherwise  called  Schmidt,  be  by  the  oherifT  of  Cook  county, 
according  ''^'^'^  to  the  law,  within  the  walls  of  said  jail  or  in  a 
yard  or  inclosure  adjoining  the  same,  be  hanged  by  the  neck 
until  you  are  dead.  And  the  sherill'  of  said  Cook  county  is 
further  instriu^ted  and  commanded  to  carry  into  full  cHVct 
and  execution  the  judgment  of  this  court  in  accordance  with 
the  laws  of  the  state  of  Illinois;  and  may  God  have  mercy  on 
your  soul."  The  argument  is,  that  in  order  to  make  a  valid 
judgment  the  record  nnist  show  the  idco  consideratuin  est, 
or,  in  other  words,  it  must  lie  considered  by  tlie  court  that  the 
defendant  is  guilty  of  murder.  If  that  jiosition  wei-e  eorrect, 
the  pro.-erdings  would  only  be  set  aside  back  to  the  point 
where  the  error  was  connnitted  and  the  cause  would  t)e  re- 
manded for  a  proper  judurment  on  the  verdict:  Harris  v. 
People,  130  111.  457.  22  X.  E.  826:  Wallace  v.  People.  159  111. 
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446,  42  N.  E.  771.  But  we  are  of  the  opinion  that  the  judg- 
ment was  legal  and  valid.  The  whole  record  is  to  be  consid- 
ered, and  if  from  the  whole  record  it  is  apparent  that 
the  court  found  the  defendant  guilty  of  the  crime  and 
sentenced  him  to  the  punishment  fixed  by  the  law  and  the  ver- 
dict, that  is  all  that  is  required.  It  is  necessary  that  the  record 
should  show  that  there  was  a  sentence  upon  the  verdict,  but  ii! 
it  was  necessary  that  the  court  approve  the  verdict,  it  was  done 
by  overruling  the  motion  for  a  new  trial.  In  the  absence  of  a 
statute  it  is  not  necessary  that  the  court  should  before  sen- 
tence find  as  its  independent  judgment,  upon  the  facts,  that 
the  accused  is  guilty:  12  Cyc.  778,  If  the  court  states  the 
finding  of  the  jury  and  pronounces  sentence  thereon,  that  is 
a  judicial  determination  of  the  fact  of  defendant's  conviction 
and  is  all  that  is  required :  Davis  v.  Utah  Territory,  151  U.  S. 
262,  14  Sup.  Ct.  Rep.  328,  38  L.  ed.  153.  The  verdict  in  this 
case  determines  the  character  of  the  crime  and  the  penalty, 
and  the  sentence  upon  the  verdict  is  an  adjudication  by  the 
court  and  is  sufficient  as  a  judgment :  People  v.  Murphy,  188 
111.  144,  58  N.  E.  984 ;  State  v.  Cook,  92  Iowa,  483,  61  N.  W. 
185. 

"We  have  considered  every  question  presented  by  counsel  for 
plaintiff  in  error,  whether  objection  was  made  or  exception 
^***  saved  upon  the  trial  or  not,  and  have  disregarded  any 
failure  to  object  to  any  evidence  or  ruling  or  to  except  to  any 
ruling. 

There  is  no  error  in  the  record  and  the  judgment  is  affirmed . 


On  Husband  and  Wife  as  Witnesses  for  or  against  each  other  iu 
criminal  prosecutions,  iuckuling  bigamy  cases,  see  the  recent  mono- 
graphic note  to  State  v.  Burt,  106  Am.  St.  Rep.  763-770. 

On  Proof  of  Former  Marriage  in  prosecutions  for  bigamy,  see  the 
monographic  notes  to  Hiler  v.  People,  47  Am.  St.  Eep.  228;  Pittinger 
V.   Pittinger,   89   Am.   St.   Eep.   200. 

On  Presumptions  in  Favor  of  the  Validity  of  Second  Marriages,  see 
the  monographic  note  to  Pittinger  v.  Pittinger,  89  Am.  St.  Eep. 
198-206. 
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COMPIIER  V.  BROWNING. 

[219  111.  429,  76  N.  E.  G78.] 

WILLS — ^Undue  Influence. — If  a  testatrix  of  wealth,  many 
business  interests,  and  much  property,  employs  a  man,  whom  she 
subsequently  makes  one  of  her  executors,  as  her  agent,  giving  him 
full  power  of  attorney  to  act  for  her,  this  alone  does  not  show  un- 
due influence  on  his  part,  specially  when  such  power  of  attorney  is 
the  only  proper  way  of  authorizing  such  agent  to  demand  possession 
of  her  property  from  her  former  agents  whom  he  succeeds,  (p. 
349.) 

WILLS — Undue  Influence. — The  fact  that  a  confidential  agent 
of  a  testatrix  has  drawn  a  will,  or  procured  it  to  be  drawn  for 
her,  and  has  been  made  executor  or  trustee  thereunder,  may  be  a 
suspicious  circumstance,  which  will  call  for  additional  scrutiny  as 
to  the  fairness  of  the  transaction,  but  sjch  fact  alone  does  not  in- 
validate the  will,  v/hen  the  other  circumstances  developed  by  the 
evidence  show  that  there  was  no  fraud,  or  imposition,  or  attempt 
to  exercise  undue  influence,     (p.  350.) 

WILLS — Illiteracy  as  irround  for  Avoiding. — ^Tf  a  testatrix  is 
shown  to  have  had  great  strength  of  mind,  clearness  of  intellect, 
and  immense  capa.  ty  in  the  matter  of  looking  after  her  property 
interests,  and  to  have  signed  her  will,  her  general  illiteracy  is  not 
a  suflicient  circumstance  to  justify  the  setting  aside  of  her  will, 
(pp.  350,  351.) 

WILLS — Unaue  Influence. — If  :  testatrix  has  .^een  in  the 
habit  of  employing  attorneys  living  away  from  the  town  where  she 
resided,  the  fact  that  her  confidential  agent  employs  such  an  attor- 
ney to  draft  her  will  does  not  tend  to  show  undue  intluence  on  the 
part  of  such  agent,  nor  that  he  will  doe.j  not  express  her  own  wishes 
and  intentions,  ^ specially  when  its  terms  are  in  accord  with  her 
previously   expressed   declarations,      (p.   351.) 

WILLS — Undue  Influence — Former  Declarations. — If  a  will  is 
charged  to  have  been  executed  through  undue  iiillu<  nee,  tlie  dtM-Jara- 
tions  of  the  testator,  made  before  its  execution,  are  admissible  by 
way  of  rebuttal  to  sliow  his  intention  as  to  tiie  ilisi)osition  of  his 
l)r()p('rty,  provided  nuch  declarations  are  in  harmony  with  the  pro- 
visions of  the  will  as  actually  made.      (p.  352.) 

WILLS — x'cstator's  jinov  ledge  of  Contents. — If  a  will  is  shown 
1o  have  l)ccii  iircparcd  at  the  rcijuest  of  tlie  testator,  even  under 
general  ilirectioiis,  and  is  afterward  executed  in  tlie  manner  j)ro- 
vidcd  by  law  and  signed  by  the  testator,  it  will  not  be  set  aside 
on  the  ground  that  he  did  not  understand  Avliat  it  contained,  except 
upou    clear   nnd   satisfactory   ])ro(>f   of   tliat   fact.      (pp.   35;>,   ;'>5L) 

WILLS — Undue  Influence — Burden  of  Proof. — If  the  ]irnp(. 
nents  of  a  will  furnish  )irinia  facie  e\i<Unce  of  the  Aalidity  (1'  t  lir 
will,  the  burdiii  of  j)ro()f  is  then  upon  the  contestant  to  substanliatr 
ills  accusation  tiiat  tlic  will  wa.>  executed  under  undue  inlluence.  (]i. 
354.) 

WILLS — Undue  Influence. — Declarations  made  by  a  testa*  lix 
are  not  aiiinissilile  in  a  proceeding  to  contist  the  will  as  'ending  to 
show  tin'  mental  condition  of  the  testa'rix  when  the  contestant  lias 
repeatedly  admit  te. I  in  open  court  that  the  testatrix  \vas  of  souml 
mind  and  memory,      (p.  355.) 
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WILLS. — Declarations  of  the  Testator  made  before  or  after  the 
execution  of  the  vill  cannot  be  proven  in  order  to  invalidate  it.  (p. 
355.) 

WILLS. — Declarations  of  a  testator,  made  before  or  after  the 
execution  of  the  will,  may  be  competent  to  prove  mental  condition, 
but  not  to  show  undue  influence,      (p.   355.) 

WILLS — ^Undue  Infuence — Opinion  Evidence. — Proof  that  the 
testatrix  was  a  woman  easily  influenced  and  open  to  flattery  is  not 
admissible  to  show  the  exercise  of  undue  influence  in  the  execution 
of  the  will.     (p.  355.) 

WILLS — Undue  Influence. — If  a  will  is  admitted  to  be  that  of 
a  sane  person,  it  is  not  sufficient  to  set  it  aside  that  the  facts  and 
circumstances  proven  are  consistent  with  the  hypothesis  of  undue 
influence,  but  it  must  also  be  shown  that  such  facts  and  circum- 
stances are  inconsistent  with  a  contrary  hypothesis,     (p.   357.) 

WILLS — Undue  Influence — Burden  of  Proof. — If  a  -  ill  is  con- 
tested for  undue  influence,  the  burden  of  proof  is  always  upon 
the  contestant  to  show  such  undue  influence  and  so  remains  without 
shifting,  until  the  end  of  the  trial,     (p.  358.) 

WILLS. — ^Undue  Influence  sufficient  to  invalidate  a  will  must 
amount  to  such  a  degree  of  restraint  and  coercion  as  destroys  the 
free  agency  of  the  testator,     (p.   359.) 

WILLS — Want  of  Knowledge  of  Contents. — If  one  of  the 
grounds  for  assailing  the  validity  of  a  will  is  that  the  testatrix 
was  illiterate  and  did  not  know  the  contents  of  the  will,  the  at- 
tention of  the  jury  may  be  called  to  the  questions  whether  the 
testatrix,  at  the  time  of  the  execution  of  the  will,  knew  what  it 
contained  or  fully  understood  its  provisions,  without  the  charge  be- 
ing open  to  the  objection  that  it  instructs  upon  isolated  facts,  (p. 
360.) 

WILLS — undue  influence — Conflict  of  Evidence. — If  the  evi- 
dence is  conflicting  upon  the  question  whether  the  execution  of  a 
will  was  brought  about  by  undue  influence,  a  court  of  review  will 
not  disturb  the  verdict  of  the  jury  unless  it  is  clearly  against  the 
weight  of  the  evidence,     (p.  361.) 

APPELLATE  PRACTICE. — Release  of  Errors,  though  pre- 
sented in  writing,  and  signed  by  the  par-ties  in  whose  name  a  writ 
of  error  is  sued  out,  cannot  be  properly  brought  to  the  notice  of  the 
appellate  court,  except  by  being  pleaded,     (p.  362.) 

Pierson,  Pease  &  De  Young,  E.  E.  McKay  and  F.  R.  De 
Young,  for  the  plaintiffs  in  error. 

W.  H.  A.  Renner,  P.  S.  Smith  and  J.  C.  Seyster,  for  the 
defendants  in  error. 

43-'  :\rAGRUDER,  J.  1.  The  first  point  made  by  plaintiffs 
in  error  in  favor  of  a  reversal  of  the  decree  below,  sustaining 
the  validity  of  the  will  of  the  testatrix,  Caroline  ]\lark,  de- 
ceased, is  that  the  verdict  and  decree  are  not  sustained  by  the 
evidence. 

As  to  the  allegation  in  the  bill  that  the  testatrix,  at  the  time 
of  the  execution  of  her  will,  was  not  of  sound  mind  and  mem- 
ory', that  allegation  is  not  sustained  by  the  proof.    On  the  con- 
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trary,  the  overwhelming  weight  of  the  testimony  shows  that, 
when  she  made  her  will,  Mrs.  Mark  was  a  woman  of  remark- 
ably strong  intellect,  and  of  unusually  sound  ^•*®  mind  and 
memory.  Indeed,  no  proof  was  introduced  by  the  contestants 
for  the  purpose  of  showing  that  she  was  not  of  sound  mind  and 
menior}\  But,  in  the  course  of  the  trial,  counsel  for  the  con- 
testants admitted  that  she  was  a  woman  of  sound  mind  and 
memory,  and  disclaimed  any  intention  of  making  any  in- 
sistence to  the  contrary.  If,  therefore,  the  verdict  of  the  jury 
is  not  sustained  by  the  evidence,  it  must  be  that  the  verdict 
is  not  so  sustained,  so  far  as  it  refers  to  the  question  of  undue 
influence.  The  main  inquiry,  therefore,  so  far  as  the  facts  are 
concerned,  is  whether  there  was  sufficient  evidence  showing- 
that  the  will  was  not  obtained  by  undue  influence  on  the  part 
of  Oscar  F.  McKenney,  one  of  the  executors  and  trustees,  to 
justify  the  jury  in  finding  the  verdict  which  they  returned. 
The  testatrix  was  some  seventy-three  or  seventy-four  years  of 
age  when  she  made  her  will  on  iMarch  24,  1894,  and  lived  some 
six  years  thereafter,  dying  at  the  age  of  about  eighty  years. 
The  evidence  does  not  show  that  during  the  period  of  her  life, 
after  the  execution  of  her  will,  she  made  any  complaint  in 
regard  to  its  provisions,  or  expressed  any  regret  that  it  had  not 
been  made  differently. 

One  of  the  circumstances  insisted  upon  as  showing  undue 
influence  is  the  fact  that  Mrs.  iMark,  in  the  winter  or  spring  of 
1893,  employed  Oscar  F.  iNlcKenney  to  act  as  her  agent  in  the 
management  of  her  personal  property,  and  executed  to  him  the 
power  of  attorney,  dated  April  7,  1893.  The  proof  tends  to 
show  that  Oscar  F.  McKenney  was  the  president  or  manager  of 
a  bank  in  Mount  Carroll,  and  was  a  business  man  of  ability 
and  large  experience.  The  testimony  shows  that  he  stood  high 
in  the  community  as  a  man  of  integrity  and  business  capacity. 
Mrs.  Mark  had  a  large  amount  of  personal  property.  An  in- 
ventory of  her  estate  was  introduced  in  evidence,  and  is  in  the 
record.  This  inventory  shows  that,  at  that  time,  she  had  notas, 
mortgages,  bonds  and  other  securities,  good  and  collectible,  ag- 
gregating the  "'"''''  sum  of  $320,782.06,  and  other  choses  in  ao- 
tion,  good  and  colleelihle,  amounting  to  $385.50;  that  she  had 
casli  on  deposit  in  the  Carroll  County  Bank  of  J\Iount  Carroll, 
$25,090.67;  ca.sh  at  her  residence,  $1,104.90;  two  hundred 
shares  of  stock  of  the  First  National  Bank  of  ^Nlount  Carroll, 
valued  at  $32,000.00;  notes,  securities  and  choses  in  action, 
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listed  as  desperate,  amounting  to  $5,626.28.  The  inventory- 
also  shows  that  she  owned  more  than  two  Hundred  and  twenty 
cattle,  about  four  hundred  hogs,  more  than  twenty  horses,  and 
a  large  amount  of  grain,  farming  implements,  and  other  per- 
sonal property.  In  view  of  her  advanced  age,  and  in  view  of 
the  amount  and  character  of  the  personal  property  thus  owned 
by  her,  it  was  natural  that  she  should  select  some  competent 
business  man  to  manage  her  affairs  for  her.  The  proof  shows 
that,  in  addition  to  the  personal  property  in  question,  she 
owned,  from  1892  to  1896,  in  the  neighborhood  of  sixteen 
hundred  acres  of  farming  land,  exclusive  of  timber,  and  other 
real  estate  in  Mount  Carroll,  Savanna,  and  elsewhere.  She 
conducted  farming  operations  on  some  of  these  lands  during 
the  time  in  question.  She  employed  McKenney  to  assist  her 
in  handling  her  loans  and  moneys,  and  another  agent  to  help 
her  in  looking  after  her  farming  operations.  In  addition  to 
this,  the  testimony  shows  that  she  had,  before  the  appointment 
of  McKenney,  employed  other  agents  to  assist  her  in  managing 
her  personal  and  real  property.  One  of  these  was  named  Ash- 
way,  with  whom  she  appears  to  have  had  a  litigation.  An- 
other was  a  man  named  Miles,  and  still  another  a  man  named 
Bucher.  In  view  of  the  fact  that  other  agents  had  been  em- 
ployed to  look  after  her  affairs,  and  would  therefore  naturally 
be  in  the  possession  or  control  of  much  of  her  property,  it  was 
reasonable  and  natural  that  she  should  execute  the  power  of 
attorney  in  question  to  the  new  agent,  McKenney,  in  order 
that  the  latter  might  use  such  power  of  attorney  as  his  author- 
ity for  demanding  the  possession  of  her  personal  property 
from  the  other  agents,  so  far  as  it  was  still  under  the  control 
of  the  latter. 

'^^^  It  is  to  be  noted  that  McKenney  was  not  appointed  by 
the  will  as  the  sole  executor  and  trustee  thereunder,  but  that 
associated  with  him  was  Frederick  S.  Smith.  It  is  also  to  be 
noted  that  no  legacy  or  devise  was  made  to  McKenney  or  to 
Smith  by  the  terms  of  the  will ;  and  all  the  pecuniary  benefits, 
which  they  were  entitled  to  receive  from  their  position  as 
executors  and  trustees,  were  such  compensation  for  their  ser- 
vices as  would  be  reasonable  and  just  and  proper.  It  is  true 
that  the  will  charges  the  estate  "with  the  payment  of  such 
reasonable  compensation  to  the  said  Oscar  F.  McKenney  and 
Frederick  S.  Smith  as  they  may  deem  just  and  proper,  accord- 
ing to  the  time  and  attention  they  may  severally  devote  to  the 
affairs"  of  the  estate.     But  the  provision  in  question  would 
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naturally  be  construed  by  any  court  as  authorizing  them  to 
receive  only  such  compensation  for  their  services  in  executing 
the  trust  as  the  law  itself  would  allow  or  as  the  court  would 
determine  to  be  reasonable.  It  seems  from  the  evidence  that 
McKenney  himself  desired  the  will  to  be  so  drawn  as  that  he 
would  have  an  associate  in  the  management  of  the  interests 
of  the  estate,  sis  he  was  himself  in  ill-health,  and  had  business 
of  his  own  to  attend  to.  It  also  appears  that  Mrs.  INfark  herself 
was  consulted  as  to  the  choice  of  Frederick  S.  Smith  to  act 
ius  coexecutor  and  trustee  with  ]\lcKenney.  The  facts  that  a 
confidential  agent  of  a  testator  or  testatrix  has  drawn  tlie  will, 
or  procured  it  to  be  drawn,  and  ha.s  been  made  executor  and 
trustee  thereunder,  may  be  suspicious  circumstanc&s,  which 
call  for  additional  scrutiny  as  to  the  fairness  of  the  transac- 
tion ;  but  these  facts  alone  do  not  invalidate  the  will  where 
all  the  other  circumstances  developed  by  the  evidence  show 
that  there  was  no  fraud  or  imposition,  or  attempt  to  exercise 
undue  influence:  Schouler  on  AVills,  2d  ed.,  sec.  245.  In 
Livingston's  Appeal,  63  Conn.  68,  26  Atl.  470,  it  was  held  that 
the  rule,  under  which  undue  influence  is  inferred  from  a  con- 
fidential relation  between  the  testator  and  the  person  procur- 
ing the  will  luis  no  application  where  such  person  takes  noth- 
ing '*^^  under  the  will ;  and  that,  where  a  lawyer,  who  has  for 
a  long  time  been  the  confidential  adviser  of  a  testatrix,  draws 
her  will,  and  by  it  is  made  executor  of  the  will  and  a  trustee 
under  it,  he  is  not  to  be  regarded  as  taking  beneficially  under 
the  will,  l)ut  only  as  accepting  duties  under  it  which  the  testa- 
trix imposes.  In  the  case  at  bar  McKenney  was  only  given 
l)ower  "to  ]ir(){)erly  and  safely  loan  and  invest"  the  money 
and  personal  property  of  the  testatrix,  and  had  no  i)ower  to 
convey  real  esUite  or  release  mortgages;  and  the  i)roof  shows 
that  the  testatrix  herself  executed  such  releases,  whenever 
it  was  necessary  to  do  so,  up  to  the  time  of  her  death,  and 
that  she  was  (-onsulted  about,  and  informed  of,  all  that  took' 
l>lai'e  in  the  nianagcnient  ol"  her  affairs. 

We  see  nothing  in  the  evidence  to  indicate  that  any  undue 
influence  was  exercised  over  Mrs.  Mark,  arising  out  of  the  I'act 
that  McKenney  acted  as  her  agent,  and  that  he  was  ap[)ointr(l 
executor  Ijy  the  terms  of  the  will. 

It  is  said  that  the  testatrix  was  ignorant,  and  couhi  not  vo:\i\. 
There  is  testimony  tending  to  show  that  she  could  read,  and 
there  is  also  testimony  to  show  that  she  could  not  read.  It  is 
clearly   ])ri»ven   that   she  could   write  her  signature,   and   the 
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witnesses  of  her  will  testify  that  they  saw  her  sign  the  will. 
It  is  undoubtedly  true  that  she  was  Lot  an  educated  or  cul- 
tured woman,  and  that,  if  she  read  at  all,  she  read  with  diffi- 
culty. The  testimony  shows,  however,  that  when  she  was 
a  girl  she  went  to  school,  and  one  of  the  witneses  testifies  that 
the  latter  went  to  school  with  her  in  the  city  where  she  lived 
before  she  came  to  Illinois.  We  do  not  think  that,  in  view  of 
the  overwhelming  testimony  as  to  the  strength  of  her  mind, 
and  the  clearness  of  her  intellect  and  her  capacity  in  the  mat- 
ter of  looking  after  her  property  interests,  her  illiteracy  is  a 
sufficient  circumstance  to  justify  the  setting  aside  of  her  will. 
In  Wombacher  v.  Barthelme,  194  III.  425,  62  N.  E.  800,  it  was 
held  that  testimony  that  the  testator  could  not  read  English 
writing,  nor  write  except  to  sign  his  name,  had  no  tendency 
*^^  to  establish  either  his  inability  to  make  a  will  or  his  ignor- 
ance of  the  contents  of  the  will  which  he  executed. 

It  is  said,  however,  that  the  fact  that  McKenney  went  to 
Savanna  in  Carroll  county,  and  procured  a  lawyer  there  to 
draw  the  will,  instead  of  employing  a  lawyer  in  Mount  Car- 
roll, where  the  testatrix  lived,  to  do  so  is  a  suspicious  circum- 
stance, and  indicates  that  the  will  was  rather  the  production 
of  McKenney  than  of  the  testatrix  herself.  The  testimony 
tends  to  show  that  the  testatrix  preferred  to  employ  lawyers, 
living  away  from  the  town  Avhere  she  resided.  She  had  a  liti- 
gation with  a  former  agent,  named  x\shway,  and,  instead  of 
employing  a  lawyer  in  ]\lount  Carroll  to  try  the  suit  for  her, 
she  employed  ]Mr.  Sheean,  an  attorney  living  in  Galena.  She 
had  another  litigation  in  ]\lount  Carroll  Avith  a  man,  named 
Mertz,  and  she  also  employed  a\lr.  Sheean  of  Galena  to  try 
the  Mertz  suit  for  her.  The  fact,  therefore,  that,  in  the  im- 
portant matter  of  drawing  her  will,  she  employed  an  attorney 
living  in  another  town  in  the  same  county,  and  only  a  short 
distance  from  ^ilount  Carroll,  is  not  of  itself  any  indication 
that  the  will  did  not  express  her  own  wishes  and  intentions. 
It  appears,  on  the  contrary,  that  she  was  fully  consulted  as  to 
the  provisions  of  her  will,  and  that  the  lawyer  who  drew  it 
was  fully  informed  as  to  her  wishes  in  the  matter.  It  also  ap- 
pears from  the  evidence  that  she  was  a  secretive  woman,  and 
unwilling  to  have  her  neighbors  informed  a1)0!it  her  private 
business  matters.  She  said  that  her  former  agent,  Bueher, 
had  been  advising  her  to  have  a  will  drawn,  and  she  was  afr;ii(l 
that  if  it  was  drawn  in  IVIount  Carroll  and  he  knew  of  it  he 
would  annoy  her  in  reference  to  it.     In  addition  to  this,  the 
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evidence  shows  that  the  provisions  of  the  will  correspond  ex- 
actly with  her  declarations  in  reference  to  the  manner  of  dis- 
posing^ of  her  property,  which  she  made  to  others  before  the 
drawint?  of  the  will.  In  Wombacher  v.  Barthelme,  it  was  said : 
'The  fact  that  its  provisions  corresponded  with  his  declara- 
tions as  to  his  intentions  is  a  circumstance  going  to  contradict 
the  theory  of  "*'**  fraud  or  substitution."  In  the  case  at  bar 
the  testimony  shows  that  the  testatrix,  Mrs.  Mark,  had  indi- 
cated in  conversations  with  others  which  of  her  nephews  and 
nieces,  or  foster  children,  she  intended  to  provide  for,  and  she 
did  provide  in  her  will  for  those  thus  mentioned  in  her  con- 
versations with  others.  The  evidence  also  shows  that  she  fre- 
(^uently  spoke  of  her  intention  to  found  a  home  for  old  women, 
who  were  poor  and  dependent  on  others.  The  provision  of  the 
will  in  reference  to  this  matter  corresponds  with  her  ex- 
pressed intentions  upon  that  subject.  Where  a  will  is  charged 
to  have  been  executed  through  undue  influence,  the  declara- 
tions of  a  testator  made  before  its  execution  are  admissible  by 
way  of  rebuttal  to  show  his  intention  as  to  the  disposition  of 
his  property,  upon  the  ground  that  a  will  made  in  conformity 
with  such  declarations  is  more  likely  to  have  been  executed 
without  undue  influence  than  if  its  terms  are  contrary  to 
such  declarations.  The  declarations  thus  admissible  are  those 
which  are  in  harmony  with  the  provisions  of  the  will  actually 
made,  and  not  those  which  are  opposed  to  such  provisions: 
Kaenders  v.  Montague,  180  111.  300,  54  N.  E.  321;  Harp  v. 
Parr,  168  111.  459,  48  N.  E.  113;  Wombacher  v.  Barthelme,  194 
111.  425,  62  N.  E.  800.  Some  of  the  questions  which  counsel  for 
plaintifl:  in  error  asked  the  witnesses,  and  to  which  objections 
by  counsel  for  defendants  in  error  were  sustained,  sought  to 
prove  declarations  of  the  testatrix,  Avhich  were  opposed  to  the 
])r()visions  of  her  will,  and  not  in  harmony  with  it ;  and,  there- 
fore, the  action  of  the  court  in  sustaining  such  objections  was 
not  erroneous.  It  appears  that  Mr.  Shecan,  a  lawyer  in  whom 
the  testatrix  had  great  coniidenee,  had  advised  her  to  make  a 
will,  and  told  her  that  slie  could  waive  therein  the  giving  of  a 
Itond,  and  suggested  to  her  tliat,  if  she  wanted  him  to  make  the 
will,  he  could  take  memoranda  of  wliat  she  desired  home  with 
liim  to  Galena,  and  there  write  the  will,  and  send  it  to  her. 
She,  however,  subse(|uently  concluded  to  employ  a  lawyer 
living  in  Savannji,  named  Wingert,  to  draw  her  will  for  her. 
We  see  nothing  in  the  evidence  to  indicate  that  the  '**-  will 
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thus  drawn  was  not  in  accordance  with  her  intentions  in  re- 
gard to  the  disposition  of  her  property. 

It  is  said,  however,  that  there  is  no  evidence  in  the  record 
showing  that  she  ever  read  the  will,  or  that  the  will  was  read 
to  her.  The  evidence  is  clear  and  conclusive  that,  when  the 
subscribing  witnesses  came  to  her  house  and  witnessed  the 
will,  they  not  only  saw  her  sign  it,  but  she  stated  to  them, 
in  answer  to  questions,  that  the  document  which  they  were 
asked  to  witness  was  her  will.  A.  G.  Jackson,  one  of  the 
witnesses  to  the  will,  and  whose  testimony  is  in  the  record 
says:  ''She  spoke  and  shook  hands  with  me,  and  said  she 
had  requested  Mr.  McKenney  to  ask  Mr.  Rinewalt  and  my- 
self to  come  for  the  purpose  of  witnessing  her  signature  to 
her  will;  saw  paper  or  writing  on  the  table;  Mrs.  Mark,  Mr. 
Rinewalt,  J\Ir.  McKenney  and  myself  were  there;  Mrs.  Mark 
was  sitting  in  a  chair;  the  paper  upon  the  table  I  afterward 
signed,  she  said  it  was  her  will ;  I  saw  her  sign  it. ' '  The  other 
witness,  John  M.  Rinewalt,  says:  "]\Irs.  Mark  said  she  asked 
us  to  come  up  for  the  purpose  of  witnessing  her  will;  Mrs. 
Annie  Mark,  now  Mrs.  Tipton,  went  in  and  out  once  or  twice ; 
Mrs.  Mark  took  the  instrument  and  wrote  her  name  to  the 
bottom  of  it ;  'Exhibit  A'  in  this  case,  I  believe,  is  the  will  that 
she  signed ;  I  saw  her  sign  her  name  on  that  date ;  after  she  had 
signed  it,  I  took  it  and  asked  Mrs.  Mark,  'Do  you  declare  this 
to  be  your  last  will  and  testament,  and  desire  us  to  witness  it?' 
and  she  said  she  did;  when  she  signed  her  name,  Mr.  Jackson 
and  jMr.  McKenney  and  myself  were  present;  I  attached  my 
name  as  a  witness. ' ' 

In  Sheer  v.  Sheer,  159  111.  591,  43  N.  E.  334,  we  said  (p. 
594)  :  "The  rule  of  law  is,  'where  the  testator  is  shown  to 
have  executed  an  instrument  as  his  will,  being  in  his  right 
mind,  and  there  is  nothing  of  fraud  or  imposition,  it  will  be 
presumed  that  he  was  aware  of  its  contents.'  The  general  rule 
is,  that  proof  of  the  testator's  signature  to  the  will  is  prima 
facie  evidence  of  his  having  understandingly  executed  the 
same."  As  was  said  in  Sheer  v.  Sheer,  "without  attempting 
to  review  ^^'"^  the  evidence  at  length,  we  are  satisfied  that  it 
cannot  be  said  that  it  establishes  the  fact  that  the  testator  was, 
at  the  time  he  executed  the  instrument  and  re(iuested  its  at- 
testation by  the  witnesses,  ignorant  of  its  contents  and  provi- 
sions. AVhere  a  will  is  shown  to  have  been  prepared  at  the 
request  of  a  testator,  even  under  general  directions,  and  is 
afterward  executed  in  the  manner  provided  by  law,  it  should 
Am.   St.  ■Rpp..  Vol.   109—23 
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not  be  set  aside  on  the  ground  that  he  did  not  understand  what 
it  contained,  except  upon  clear  and  satisfactory  proof  of  that 
fact."  Here,  there  is  no  such  clear  and  satisfactory  proof 
upon  this  subject. 

In  the  case  at  bar  there  is  evidence  showing  that  the  testa- 
trix was  not  unduly  influenced  by  Oscar  F.  McKenney  in  the 
matter  of  executing  her  will;  and,  this  being  so,  the  verdict 
of  the  jury,  who  are  properly  judges  of  the  face  whether  there 
was  undue  influence  or  not,  will  not  be  disturbed.  The  pro- 
ponents of  the  will  upon  the  trial  below  furnished  prima  facie 
proof  of  the  validity  of  the  will,  and  therefore  the  burden  of 
proof  was  upon  the  contestants  to  substantiate  the  charge  that 
the  testatrix,  when  she  executed  the  will,  was  under  the  undue 
influence  of  Oscar  F.  McKenney,  as  charged  in  the  bill.  It 
was  incumbent  upon  the  contestants  to  overcome  the  prima 
facie  case,  made  by  the  proponents,  by  a  preponderance  of  the 
evidence.  This  they  failed  to  do :  Swearingen  v.  Inmau,  198 
111.  255,  65  N.  E.  80;  Webster  v.  Yorty,  194  111.  408,  62  N.  E. 
907 ;  Michael  v.  Marshall,  201  111.  70,  66  N.  E.  273. 

2.  It  is  claimed  by  plaintiffs  in  error  that  the  court  below 
committed  error  in  the  admission  and  exclusion  of  evidence. 
It  is  said  that  the  court  erred  in  sustaining  an  objection  made 
by  defendants  in  error  to  certain  questions  asked  l)y  the  plain- 
tiffs in  error  upon  the  cross-examination  of  a  certain  witness 
produced  by  the  proponents,  named  ]Moffett.  No  error  was 
committed  in  this  regard,  because  the  questions,  to  which  ob- 
jections were  thus  sustained,  were  not  i>roper  cross-examina- 
tion. IMofl'ett  was  asked,  upon  direct  examination,  what  the 
testatrix  said  to  him  in  regard  to  "■*  the  trial  of  the  suit  with 
Asliway.  The  questions  asked  upon  cross-examination  were 
in  reference  to  what  she  said  about  her  heirs  and  about  making 
a  will.  It  is  clear  that  the  conversations  about  which  the  wit- 
ness was  asketl  on  cross-examination  were  not  the  same  as 
those  about  which  she  was  asked  upon  direct  examination. 
Some  of  the  proponents'  witnesses  testified  as  to  statements  of 
the  testatrix  about  founding  an  old  ladies'  home.  The  con- 
testants introduced  a  witness,  named  Craig,  who  was  asked  if, 
in  any  of  the  conversations  he  had  with  the  'estatrix,  he  heard 
her  say  anything  about  founding  an  old  women's  home.  This 
answer  was  properly  stricken  out  on  motion  of  the  proponents, 
because  it  was  not  claimed  by  anylxxly,  nor  .shown,  that  Craig 
was  prfsont  at  any  of  the  conversations  which  tlie  witnesses 
had  with  tho  tostatrix  about  an  old  woukmi 's  home,  and,  thore- 
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fore,  the  fact  that  she  never  said  anything  upon  that  subject 
to  him  could  not  coi^tradict  the  proponents'  witnesses  who  said 
that  S'he  had  talked  about  it.  Again,  it  is  said  that  the  court 
improperly  struck  out  the  testimony  of  one  Libberton  as  to 
statements  made  to  him  by  the  testatrix.  Counsel  stated  that 
the  object  of  these  questions  was  to  show  the  mental  condition 
of  the  testatrix,  but,  as  her  mental  condition  was  admitted  to 
be  that  of  a  person  of  sound  mind  and  memory,  the  court 
properly  ruled  that  no  more  testimony  upon  that  subject 
would  be  heard.  Counsel  for  contestants  had  repeatedly  de- 
clared in  open  court  that  they  admitted  that  she  was  of  sound 
mind  and  memory.  Certain  questions  were  asked  of  a  witness 
named  Bucher,  the  object  of  which  was  to  show  that  the  tes- 
tatrix had  declared  that  she  intended  to  leave  her  property  to 
her  heirs.  These  questions  were  improper  upon  the  ground 
that  declarations  of  the  testatrix,  made  previously  or  subse- 
quently to  the  execution  of  a  will,  cannot  be  proven  in  order 
to  invalidate  the  will:  Dickie  v.  Carter,  42  111.  376;  Massey  v. 
Huntington,  118  111.  80,  7  N.  E.  269 ;  Reynolds  v.  Adams,  90 
111.  134,  32  Am.  Rep.  15.  "The  declarations  of  a  testator  or 
grantor,  made  before  or  after  the  execution  of  a  will  or 
^'*^  deed,  might  be  competent  evidence  to  prove  mental  condi- 
tion, but  such  declarations  are  not  competent  to  show  undue  in- 
fluence or  fraud":  IMassey  v.  Huntington,  118  111.  80,  7  N.  E. 
269.  In  Bevelot  v.  Lestrade,  153  111.  625,  38  N.  E.  1056,  we  said 
(p.  631)  :  **It  was  not  error  to  exclude  her  [testatrix's]  dec- 
larations made  before  the  execution  of  the  will,  and  which 
Avere  in  conflict  with  its  provisions.  Such  parol  declarations 
cannot  be  shown  to  invalidate  a  will :  Dickie  v.  Carter,  42  111. 
376.  They  are  sometimes  admitted  to  prove  mental  condition  : 
.Alassey  v.  Huntington,  118  111.  80,  7  N.  E.  269.  But  they  were 
unnecessary  for  that  purpose  here,  because  it  was  virtually 
conceded  on  both  sides  that  the  testatrix  was  of  sound  mind 
when  she  made  her  will."  So,  in  the  case  at  bar,  as  it  M'as 
conceded  that  the  testatrix  was  of  sound  mind  when  she  made 
her  will,  it  was  unnecessary  to  introduce  declarations  for  the 
purpose  of  showing  her  mental  condition.  It  is  furthermore 
claimed  that  the  court  erred  in  allowing  Lewis  Browning,  hus- 
band of  one  of  the  devisees,  to  testify  as  a  witness  for  propo- 
nents. It  appears  from  the  record  that,  after  certain  questions 
were  asked  of  this  witness,  the  counsel  for  the  contestants  an- 
nounced to  the  court  that  they  withdrew  their  objection  to  the 
testimonv  of  Lewis  Browning.     After  the  withdrawal  of  the 
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objections,  he  was  permitted  to  testify;  and,  therefore,  no 
error  was  committed.  It  is  furthermore  said  that  the  court 
refused  to  allow  Libberton,  a  witness  of  plaintifTs  in  error, 
to  tastify  that  the  testatrix  was  a  woman  easily  influenced  or 
susceptible  to  flattery.  No  error  was  committed  in  this  regard, 
because  in  ]\Iichael  v.  Marshall,  201  111.  70,  66  N.  E.  273,  it 
was  .said  (p.  74)  :  "The  first  thing  in  the  order  of  events  at 
the  trial,  which  is  made  the  ground  for  seeking  a  reversal  of 
the  decree,  is,  that  the  court  erred  in  sustaining  objections  to 
questions  calling  for  the  opinions  of  witnesses.  The  questions 
were  as  to  whether  the  testatrix  was  a  person  easily  influenced; 
as  to  what  influence  her  uncle  and  aunt  exercised  over  her;  to 
what  extent  she  had  been  influenced  by  her  uncle,  and  to  what 
extent  she  had  been  influenced  by  her  ■*"*"  aunt;  whether  she 
was  afraid  of  her  uncle  and  other  like  ciuestions.  It  is  mani- 
fest that  the  court  was  right  in  its  ruling,  since  the  ((uestions 
did  not  call  for  facts,  but  for  mere  opinions  and  conclusions 
from  facts."  So,  in  the  case  at  bar,  the  question  as  to  whether 
the  testatrix  was  easily  influenced  or  was  susceptible  to  flattery 
called  for  mere  opinions,  and  conclusions  from  facts. 

3.  It  is  claimed  that  the  court  below  erred  in  reference  to 
the  giving  and  refusal  of  instructions.  The  first  error  as- 
signed is,  that  the  court  erred  in  giving  for  the  defendants 
in  error  the  fourth  instruction.  That  instruction  told  the 
jury  that  the  question  of  the  soundness  or  unsoundness  of 
the  mind  and  memory  of  the  testatrix  was  not  in  the  case,  it 
being  admitted  by  the  contestants  that  she  was  of  sound 
mind  and  memorv  at  the  time  of  executing  the  instrument 
introduced  in  evidence,  and  purporting  to  be  her  last  will 
and  testament;  and  that,  unless  the  jury  believed  from  the 
evidence  that  said  instrument  was  the  result  of  undue  influ- 
ence exercis(>d  over  the  mind  of  the  testatrix  by  Oscar  F. 
JNleKenney,  then  they  must  find  by  their  verdict  that  it  was 
the  will  of  Caroline  ]\lark.  This  instruction  was  not  erron<> 
ous  under  the  circumstances  of  this  case.  It  is  clearly  sliowii 
that  counsel  for  the  contestants  announced  to  the  court  that 
they  did  not  claim,  and  would  not  undertake  to  ])rove,  that 
the  testatrix  was  insane  or  of  unsound  mind.  When  one  of 
the  witnesses  wtus  asUed  whcthor  in  his  opinion  the  testatrix 
was  of  .sound  mind  and  memory  at  the  time  of  making  the 
will,  one  of  the  counsel  for  plaintitVs  in  error  arose  in  court 
and  said:  "AVe  mal<e  no  elaini  as  to  her  unsoundness  of  mind, 
only  her  testamentary  eap;icity.     This   is  siiii|)ly  a  waste  of 
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time  on  the  question  of  sanity.  There  is  no  question  about 
that.  It  is  this  question  of  undue  influence,  to  show  the  party 
is  illiterate,  the  fiduciary  relation,  and  the  fact  that  she  didn't 
know  the  contents  of  this  will."  It  further  appears  that  no 
witnesses  testified  that  the  testatrix  was  not  of  sound  mind 
and  memory  at  the  time  of  executing  **''  the  will,  and  the 
contestants  offered  no  proof  upon  that  subject.  This  being 
so,  the  instruction  was  not  erroneous.  In  Illinois  Cent.  R.  R 
Co.  V.  King,  179  111.  91,  70  Am.  St.  Rep.  93,  53  N.  E.  552. 
we  said:  "It  is  not  ground  for  reversal  that  an  instruction 
assumes  as  proven  a  fact  conclusively  established  l)y  the 
evidence  without  contradiction":  Gerke  v.  Fancher,  158  111. 
375,  41  N.  E.  982;  11  Ency.  of  PI.  &  Pr.  132.  It  is  said  by 
counsel  for  plaintiffs  in  error  that  some  of  the  defendants 
below  were  minors,  and,  therefore,  could  not  be  bound  by  the 
admissions  of  counsel.  This  is  so,  but  as  the  testimony  showed 
conclusively  that  the  testatrix  was  of  sound  mind,  and  there 
was  no  evidence  whatever  to  contradict  it,  there  was  noth- 
ing to  be  submitted  to  the  jury  upon  this  issue,  and  the  court 
committed  no  error  in  so  directing  them. 

It  is  also  claimed  that  the  court  erred  in  giving  the  thir- 
teenth instruction,  which  was  given  for  the  proponents.  That 
instruction  was  as  follows:  **The  jury  are  instructed  as  a 
matter  of  law  that  it  is  not  sufficient  that  the  circumstances 
appearing  in  evidence  attending  the  execution  of  the  instru- 
ment in  evidence  in  this  case,  purporting  to  be  the  last  will  and 
testament  of  the  said  Caroline  ]\lark,  are  consistent  with  the 
hypothesis  of  its  having  been  obtained  by  undue  influence;  it 
must  be  shown  that  they  are  inconsistent  with  a  contrary 
hypothesis.  Circumstances  Avhich  should  avail  for  the  proof 
of  fraud  are  only  such  as  are  inconsistent  with  a  contrary 
view  of  the  transaction." 

The  language  of  this  instruction  is  the  same  as  that  which 
■ippears  in  section  239  of  Schouler  on  Wills,  second  edition, 
and  in  the  case  of  Boyse  v.  Rossborough,  6  H.  L.  Cas.  6.  In 
Schouler  on  Wills,  section  239,  it  is  said:  "  'In  order  to  set 
aside  the  will  of  a  person  of  sound  mind,'  observes  Lord  Cran- 
worth,  'it  is  not  sufficient  to  show  that  the  circumstances  at- 
tending its  execution  are  consistent  with  the  hypothesis  of 
its  having  been  obtained  by  undue  influence;  it  must  be 
shown  that  they  are  inconsistent  with  a  contrary  hypothesis.' 
^^*  And  the  same  holds  true  where  positive  fraud  or  force 
is  the  ground  of  objection.     Hence  is  it  that  isolated  and  dis- 
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connected  circumstances  are  not  permitted  to  outwei,a;h  the 
usual  presumption  of  the  law,  that  a  person  of  intellijrence 
and  capacity,  Avho  executes  a  will  does  so  without  imposition 
or  undue  influence." 

In  connection  with  the  thirteenth  instruction  it  is  claimed, 
on  the  part  of  the  plaintiffs  in  error,  that  the  court  below 
erred  in  refusing  to  give  instructions  19,  20,  21  and  22  asked 
by  plaintiffs  in  error,  the  contestants.  The  instructions  thus 
refused  announced  the  doctrine,  in  substance,  that,  if  the 
jury  found  tliat  confidential  relations  existed  between  the 
testatrix  and  Oscar  F.  ISIcKenney,  the  burden  of  proof  shifted 
to  the  proponents  to  show  that  the  alleged  will  was  the  free 
and  voluntary  act  of  the  testatrix.  It  cannot  be  said  that, 
after  proof  was  introduced  showing  the  relations  which  ex- 
isted between  McKenney  and  the  testatrix,  the  presumption 
of  undue  influence  was  so  raised  as  to  shift  the  burden  of 
proof  to  the  proponents  of  the  wdll.  In  Michael  v.  Marshall, 
201  111.  70,  G6  N.  E.  273,  it  was  said  (p.  76)  :  "As  a  matter 
of  law,  the  Imrden  of  proof  in  any  case  is  determined  by  the 
issues,  and  it  does  not  shift,  but  at  the  end  the  party  upon 
whom  the  burden  rests  by  the  pleadings  must  have  sus- 
tained his  position  by  a  preponderance  of  evidence."  In  the 
ca.se  at  bar,  under  the  issue  made  by  the  pleadings,  the  burden 
of  proving  undue  influence  was  upon  the  complainants,  who 
filed  the  bill  below:  Roe  v.  Taylor,  45  111.  485;  Webster  v. 
Yorty,  194  111.  408,  62  N.  E.  907;  Michael  v.  Marshall,  201 
111.  70,  66  N.  E.  273.  This  burden  of  proof  remained  upon 
the  contestants  to  the  end  of  the  trial.  In  Weston  v.  Teufel, 
213  111.  291,  72  N.  E.  908,  where  it  was  said  that,  when  proof 
of  a  fiduciary  relation  between  the  testator  and  the  bene- 
ficiary in  a  will  was  made,  the  presumption  arose  that  undue 
influence  induced  the  execution  of  the  document,  and  that 
there  was,  therefore,  imposed  upon  the  proponent  the  neces- 
sity of  showing  that  the  execution  of  the  will  was  the  result 
of  free  delil)cration  on  the  part  of  the  '^^  testator,  and  of 
the  deliberate  exercise  of  liis  judgment,  and  not  of  imposi- 
tion or  wrong  practiced  by  the  trusted  beneficiary,  it  was 
nevertheless  at  the  same  time  said:  "This,  however,  does  not 
change  tlie  general  rule  which  is,  that,  upon  the  whole  cast!, 
tlic  burden  of  proof  is  upon  the  contestants  to  establish  the 
undue  influence."  Where  it  is  said  tliat,  when  such  proof 
of  a  fiducinry  relation  is  introduced,  the  burden  of  proof  is 
shifted,  "all  that  is  meant  by  this  in  that  there  is  a  necessity 
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of  evidence  to  answer  the  prima  facie  case  or  it  will  prevail, 
but  the  burden  of  maintaining  the  affirmative  of  the  issue  in- 
volved in  the  action  is  upon  the  party  alleging  the  fact,  which 
constitutes  the  issue;  and  this  burden  remains  throughout 
the  trial":  Chicago  Union  Traction  Co.  v.  Mee,  218  111.  9, 
75  N.  E.  800.  To  have  given  the  instructions  asked  by  the 
contestants,  and  which  were  refused,  would  have  been  to  tell 
the  jury  that  the  burden  of  proof  was  upon  the  proponents 
to  show  that  there  was  no  undue  influence.  It  would  hnve 
been  erroneous  to  give  the  jury  such  instructions,  and  their 
refusal  was  not  error. 

Complaint  is  also  made  that  the  court  erred  in  givincr  sev- 
eral other  instructions  for  the  proponents,  upon  the  alle<xed 
grounds  that  each  of  such  instructions  isolated  a  certain  fact, 
and  told  the  jury  that  such  fact  was  not  sufficient  to  over- 
throw the  will.  It  is  said  that  instructions  of  this  character 
were  condemned  in  Weston  v.  Teufel,  213  111.  291,  72  N.  E. 
908.  We  do  not  think  that  the  instructions  complained  of 
are  justly  subject  to  the  criticism  made  upon  them.  For  in- 
stance, one  of  these  instructions  sought  to  define  the  degree 
of  influence  which  would  vitiate  the  will  upon  the  ground  of 
undue  influence,  by  stating  that  it  must  amount  to  such  a 
degree  of  restraint  and  coercion  as  to  destroy  the  free  agency 
of  the  testatrix.  This  was  a  correct  definition  of  undue  in- 
fluence under  the  decisions  of  this  court :  Woodman  v.  Illinois 
Trust  etc.  Bank,  211  111.  578,  71  N.  E.  1099 ;  Johnson  v.  Far- 
rell,  215  111.  542,  74  N.  E.  760.  In  thus  defining  the  general 
character  of  undue  influence,  there  was  no  statement  of  an 
isolated  fact  w^hich  did  or  did  "*^**  not  constitute  undue  influ- 
ence. Two  of  the  instructions  complained  of  called  the  atten- 
tion of  the  jury  to  the  question  whether  or  not  the  testatrix, 
when  she  signed  and  executed  the  will,  knew  what  it  con- 
tained, and  whether  or  not  the  testatrix  fully  understood  its 
provisions.  These  instructions  were  not  erroneous  as  calling 
attention  to  the  ignorance  or  understanding  of  the  testatrix 
as  an  isolated  fact,  because  one  of  the  allegations  in  the 
bill  was  that  the  testatrix  was  illiterate,  and  had  no  knowl- 
edge of  the  value  of  her  estate,  and  no  understanding  of  the 
contents  of  the  will.  This  allegation  as  to  her  ignorance  of 
the  contents  of  the  will  was  additional  to  the  allegations  that 
she  was  of  unsound  mind  and  memory  and  the  victim  of  un- 
due influence.  In  Swearingen  v.  Inman,  198  111.  255,  we 
said :  "It  is  insisted  that  there  was  ground  for  invalidating  the 
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will  in  the  fact  that  the  testatrix  did  not  know  its  contents 

when  she  sij^Mied  it The  claim  that  the  testatrix  did  not 

know  how  she  disposed  of  her  property  is  neither  the  same 
as,  nor  consistent  with,  the  averment  that  she  was  induced 
to  make  a  particular  disposition  of  her  estate  by  the  undue 
influence  of  her  husband":  See,  also,  Sheer  v.  Sheer,  159 
111.  591,  43  N.  E.  334;  Wombacher  v.  Barthelme,  194  111.  425, 
62  N.  E.  800.  The  instruction,  therefore,  was  directed  to 
an  independent  allegation  of  the  bill,  set  up  as  an  independ- 
ent rccuson  for  setting  aside  the  probate  of  the  will.  Two  of 
the  in.structions  objected  to  related  to  facts  bearing  upon 
the  question,  whether  or  not  the  testatrix  was  of  sound  mind 
and  memory,  but  as  the  soundness  of  her  mind  and  memory 
was  not  in  dispute  or  controversy,  the  instructions  upon  this 
subject  could  have  done  the  contestants  no  harm.  On  the 
contrary,  the  court,  at  the  request  of  contestants,  gave  to  the 
jury  the  following  instruction,  to  wit:  "The  court  instructs 
the  jury  that,  if  you  believe  from  the  evidence  in  this  case 
that  Caroline  Mark  was  a  person  so  illiterate  that  she  could 
not  read  and  understand  the  instrument  offered  in  evidence, 
and  that  at  the  time  she  signed  the  same  Oscar  F.  McKenney 
was  her  agent,  and  that  she  reposed  **"'*  special  trust  and 
confidence  in  him,  and  that  said  McKenney  caused  said  instru- 
ment to  be  written  by  an  attorney,  who  was  a  stranger  to 
Mrs.  Mark,  and  out  of  her  presence,  and  that  said  McKenney 
dictated  to  said  attorney  each  and  every  provision  of  said 
will,  and  that  said  Oscar  F.  McKenney  solicited  and  procured 
the  attesting  witnes.ses  to  the  said  instrument,  and  that  one 
of  said  attesting  witnesses  was  his  copartner  in  the  hanking 
l)usinass,  and  that  the  other  of  said  witnesses  was  very  little 
acquainted  with  ^Irs.  j\lark,  and  that  Oscar  F.  McKenney 
received  a  beneficial  interest  in  the  alleged  will,  then,  in  mak- 
ing up  your  verdict  in  this  case,  you  have  a  right  to  take  into 
consideration  all  tliese  facts,  if  proven,  together  with  the 
testimony  of  witnesses  and  all  the  other  facts  and  cinnun- 
stances  in  evidence  in  this  case,  in  determining  whether  the  in- 
strument in  (|uestion  was  procured  by  undue  influence,  as 
explained  in  these  instructions." 

This  instruction  submitted  to  the  jury  all  the  facts  and 
circumstances  insi.sted  upon  by  the  contestants  as  showing  un- 
due influence  over  the  testatrix  by  McKenney.  The  juiy 
found  again.st  the  contestjints  iipdii  the  (|iics1i(Mi  of  unchic  iii- 
llueuce,  as  thus  submitted  Lu  ihcm.     We  have  held  that,  where 
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the  evidence  is  conflicting,  as  it  is  in  the  case  at  bar,  upon 
the  question  whether  the  execution  of  a  will  was  brought 
about  by  undue  influence,  a  court  of  review  will  not  disturb 
the  verdict  of  a  jury,  which  has  been  approved  by  a  trial 
court,  unless  the  verdict  is  clearly  against  the  weight  of  the 
evidence:  French  v.  French,  215  111.  470,  74  N.  E.  403; 
Johnson  v.  Farrell,  215  111.  542,  74  N.  E.  760;  Piper  v.  An- 
dricks,  209  111.  564,  71  N.  E.  18;  Spencer  v.  Spruell,  196  111. 
119,  63  N.  E.  621 ;  Kinnah  v.  Kinnah,  184  111.  284,  56  N.  E. 
376 ;  Bevelot  v.  Lestrade,  153  111.  625,  38  N.  E.  1056.  Here, 
the  verdict  of  the  jury  is  not,  in  our  opinion,  clearly  against 
the  weight  of  the  evidence. 

4,  The  defendants  in  error  have  filed  in  this  case  the  record 
in  another  proceeding,  begun  and  consummated  after  the 
rendition  of  the  final  decree,  which  is  here  sought  to  be  re- 
viewed. They  have  also  filed  an  abstract  of  this  additional 
*^^  record.  The  final  decree,  here  sought  to  be  reviewed,  was 
entered  on  ]\[arch  25,  1902,  and  an  appeal  therefrom  was 
prayed  and  allowed,  but  not  perfected.  Subsequently,  in 
June,  1905,  the  present  writ  of  error  was  sued  out  for  the 
purpose  of  reviewing  the  decree,  so  entered  on  March  25,  1902. 
Twenty-one  months  after  the  final  decree  was  entered  on 
March  25,  1902,  a  petition  was  filed  in  the  court  below,  to 
wit,  on  December  17,  1903,  in  which  a  decree  was  entered  on 
December  18,  1903,  relating  to  a  compromise,  alleged  to  have 
been  made  of  the  proceeding  for  the  setting  aside  of  the  will 
of  Caroline  Mark,  deceased,  here  brought  under  review.  The 
decree,  rendered  on  December  18,  1903,  recites  that  certain  of 
the  petitioners  therein  who  were  parties  to  the  suit  to  set  aside 
the  will,  and  legatees  and  devisees  under  the  will,  had  accepted 
the  bequests  and  devises  made  to  them,  and  it  also  recites  that 
a  certain  agreement  had  been  entered  into  between  the  execu- 
tors and  trustees  herein  and  some  of  the  parties  to  the  suit 
to  contest  the  will,  who  are  minors  acting  through  a  next 
friend,  by  the  terms  of  which  a  certain  amount  of  money 
was  to  be  paid  as  a  compromise  or  settlement  of  the  litigation, 
seeking  to  set  aside  the  will.  It  is  evident  that  the  record 
and  decree  in  the  compromise  suit  are  separate  and  distinct 
from  the  record  and  decree  in  the  suit  to  set  aside  the  will. 
In  the  suit  to  set  aside  the  will,  begun  on  July  13,  1901,  and 
in  which  the  final  decree  was  entered  on  March  25,  1902, 
there  is  nothing  in  relation  to  this  compromise  suit,  beuun  on 
December  17,  1903,  and  ended  by  a  decree  on  December  18, 
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1903.  In  the  certificate  of  evidence  in  the  suit  to  set  aside  the 
will  nothinf?  is  said  about  the  compromise  suit  thus  referred 
to.  It  is  clear  that  this  additional  record  cannot  be  consid- 
ered by  us  in  this  case. 

If  it  was  the  desire  of  the  defendants  in  error  to  bring 
the  subject  matter  of  this  additional  proceeding  to  the  atten- 
tion of  tliia  court,  a  plea  of  release  of  errors  should  have  been 
filed,  but  no  such  plea  has  been  filed  in  this  ca.se. 

■*^^  In  Kem  v.  Zink,  55  111.  449,  it  was  held  that  a  release 
of  errors,  although  presented  in  writing,  signed  by  the  par- 
ties in  whose  name  a  writ  of  error  was  sued  out,  cannot  prop- 
erly be  brought  to  the  notice  of  the  court,  except  by  being 
pleaded.  And  we  there  said:  "A  paper  purporting  to  be  a 
release  of  errors,  and  to  be  executed  by  said  Peter  and  Emma, 
has  been  filed  with  the  papers  in  the  case,  but  as  the  release 
has  not  been  pleaded,  we  cannot  notice  it."  In  Tru.stees  of 
Schools  V.  Hihler,  85  111.  409,  it  was  held  that,  if  matters 
are  relied  on  in  this  court  as  a  release  of  errors,  they  must  be 
pleaded  or  they  will  not  be  regarded;  and  we  there  said:  "If 
relied  on  as  operating  as  a  release  of  errors,  counsel  should 
know  that,  under  the  well-established  practice,  it  should  have 
been  pleaded.  Releases,  and  papers  operating  as  such,  to  be 
regarded  by  the  court,  must  be  brought  to  its  attention  by  a 
regular  plea.  This  is  a  court  of  record,  and,  as  such,  matters 
of  this  character  must  be  relied  on  according  to  the  practice 
in  such  tribunals."  In  Moore  v.  Williams,  132  111.  591,  24 
N.  E.  617,  we  again  said  (p.  594)  :  "If  the  reasons  of  the 
appellate  court  for  dismissing  the  appeal  were  based  upon 
facts  outside  of  the  record,  and  occurring  after  the  decree  of 
the  circuit  court,  from  which  the  appeal  was  taken,  had  been 
rendered,  it  was  improper  to  consider  such  facts  a-s  operating 
as  a  release  of  errors,  unless  they  had  been  pleaded  as  .such 

release Where  a  party  accepts  the  benefit  of  a  decree, 

he  cannot  afterward  prosecute  error  to  reverse  it;  s\ich  ac- 
ceptance operates  as  an  estoppel  and  may  be  treated  as  a  re- 
lease of  errors,  but,  in  an  ajipellate  court,  matter  operating 
as  a  release  of  errors  must  be  set  up  in  a  plea  to  the  a.ssign- 
niont  of  errors." 

In  the  case  at  bar  it  appears  from  the  decree  rendered  on 
December  18,  1903,  in  the  compromise  suit,  that  certain  of 
the  parties  to  the  original  litigation  had  accepted  the  benefit 
of  the  decree  below  by  taking  the  amounts  bequeathed  to  them 
under  the  will.     Such  acceptance,  or  the  decree  finding  it  to 
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exist,  may  be  regarded  as  a  release  of  errors,  but  as  such 
^^"^  it  should  be  pleaded.  In  the  present  case,  this  course 
has  not  been  pursued,  and,  therefore,  the  additional  record 
and  the  abstract  of  the. same  are  not  before  us  for  considera- 
tion: Trapp  V.  Off,  194  111.  287,  62  N.  E.  615;  Thomas  v. 
Negus,  2  Gilm.  700;  Corwin  v.  Shoup,  76  111.  246;  Holt  v. 
Eeid,  46  111.  181;  Beardsley  v.  Smith,  139  111.  290,  28  N.  E. 
1079 ;  and  the  cost  of  the  same  will  be  taxed  against  the  de- 
fendants in  error. 

For  the  reasons  above  stated,  we  are  of  the  opinion  that 
the  decree  of  the  circuit  court  was  correct;  and  it  is  accord- 
ingly affirmed. 


Declarations  of  a  Testator  to  sustain  or  overthrow  Ms  will  are  dis- 
cussed in  the  recent  monographic  note  to  In  re  Colbert's  Estate,  31 
Mont.  461,  107  Am.  St.  Eep.  439. 

Undue  Influence,  in  order  to  vitiate  a  vdW,  must  amount  to  such  a 
degree  of  restraint  or  coercion  as  destroys  the  free  agency  of  the 
testator  at  the  time  the  testamentary  act  is  performed.  When  the 
proponents  of  a  will  make  a  prima  facie  showing  of  its  validity,  the 
burden  is  upon  the  contestants  to  establish  by  a  preponderance  of 
evidence  the  charge  of  undue  influence:  See  Dausman  v.  Kankin, 
189  Mo.  677,  107  Am.  St.  Rep.  391,  and  cases  cited  in  the  cross- 
reference  note  thereto;  notes  to  In  re  Hess'  Will,  31  Am.  St.  Eep. 
670-691;    Richmond's    Appeal,   21    Am.    St,    Rep.    94-104. 

The  Evidence  of  Subscribing  Witnesses  to  Wills,  iu  respect  to  its 
competency  and  effect  in  supporting  or  overthrowing  the  instrument 
to  which  they  have  subscribed,  is  discussed  in  the  monographic  note 
to  Stevens  v.  Leonard,  77  Am.  St.  Eep.  459-480. 
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WniNERY  V.  McLEOD. 

[127  Iowa,  11,  102  N.  W.  132.] 

HOMESTEADS  Purchased  with  Pension  Money. — Land  pur- 
chased with  ])(nsion  money  of  the  husband,  but  conveyed  to  hia 
wife,  and  subsequently  occupied  by  them  as  a  homestead,  is  not 
exempt  from  execution  for  a  debt  of  the  wife,  contracted  prior  to 
its  acquisition    or  occupation  as  a  homestead,     (p.  365.) 

C.  S.  Maeoraber,  for  the  appellants. 

Hastings  &  Woodward,  for  the  appellee. 

^1  Lx\DD,  J.  The  defendant,  F.  L.  Whinery,  obtained  a 
jndf^nent  acrainst  Arthur  and  Lizzie  Whinery  November  9, 
1894,  for  two  hundred  and  thirty-four  dollars  and  fifteen 
cents  and  costs.  At  that  time  the  judtrment  defendants  were 
occupyin^r  lot  7,  block  16,  in  Ida  Grove,  as  a  homestead,  and 
on  the  seventh  day  of  December  following  conveyed  it  to  the 
plaintiff,  in  consideration  of  certain  evidence;,  of  d('l)t  held 
by  her.  Execution  issued  on  said  judgment  Ot-tober  3,  ll)!)2, 
and  to  enjoin  a  sale  thereunder  on  the  ground  Hint  the  lot 
was  exempt  from  said  execution  as  ^''  the  hoiiu'stcMd  of  de- 
fendants is  the  object  of  this  suit,  'i'hat  the  indeblcdncss  ante- 
dated the  ac(iuisiti(tn  of  tiie  ])r()perly  was  not  specifically 
pleaded  in  the  answer,  ])ut  the  issue  as  to  whether  the  judLi- 
ment  was  a  lien  was  raised  not  only  by  an  averment  in  tli<* 
petition  that  it  was  not,  but  in  the  answer  that  it  had  attached 
as  such  to  the  ])roi)erty.  This  necess.-irily  involved  the  (pies- 
tion  as  to  when  the  debt  was  incurred,  and  a  more  specilic 
statement,  in  the  abseiu-e  of  motion  tlu^refor,  was  not  essen- 
tial. 

The  petition  on  which  the  judgment  was  based,  and  whicli 
was  admiijsibie  in  evidence  as  part  of  tlie  record  in  the  case, 

(364) 
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shows  that  the  indebtedness  was  evidenced  by  three  promis- 
sory notes  of  Arthur  Whinery,  the  last  of  which  was  executed 
March  13,  1888,  and  that,  because  these  were  given  for  family 
necessaries,  judgment  was  also  rendered  against  his  wife, 
Lizzie  Whinery.  This  was  none  the  less  her  debt  because  lia- 
bility was  fixed  therefor  by  statute:  See  Code,  sec.  3165. 
Some  time  subsequent  to  the  last-mentioned  date,  Arthur 
Whinery  exchanged  a  pair  of  mules,  which  he  had  obtained 
for  a  span  of  horses  bought  with  pension  money,  to  one  Fonts, 
for  a  contract  of  sale  of  the  lot  with  the  Iowa  Railroad  Land 
Company  to  his  wife,  Mary  E.,  commonly  known  as  Lizzie 
Whinery,  as  all  parties  understood.  She  testified  that  they 
moved  on  the  premises  "in  a  short  time,"  and  on  August 
30,  1889,  she  procured  a  deed  from  the  company.  If  any- 
thing was  subsequently  paid,  it  was  received  by  him  from  the 
government  as  a  pension,  so  that  there  is  no  doubt  but  that 
the  property  and  money  invested  were  exempt  to  him.  But 
it  does  not  follow  that  the  proceeds  thereof  in  the  hands  of 
another  continued  to  be  exempt.  As  both  the  mules  and  the 
money  were  exempt,  he  might  give  them  away,  or  direct  that 
the  contract  received  therefor  be  assigned  to  another.  This 
he  seems  to  have  done,  for  there  is  nothing  in  the  record  even 
tending  to  indicate  a  purpose  on  his  part  of  retaining  any 
interest  in  the  lot.  His  wife  became  the  owner  of  it  prior 
to  its  occupancy  as  a  homestead :  ^^  See  Butler  v.  Nelson, 
72  Iowa,  732,  32  N.  W.  399;  Marquardt  v.  Mason,  87  Iowa, 
136,  54  N.  W.  72.  It  is  not  perceived  on  what  theory  either  of 
them  may  invoke  the  aid  of  section  4010  of  th^.  Code,  provid- 
ing that  "the  homestead  of  every  such  pensioner,  whether  the 
head  of  the  family  or  not,  purchased  and  paid  for  with  any 
such  pension  money  or  the  proceeds  or  accumulations  thereof, 
shall  also  be  exempt ;  and  such  exemption  shall  apply  to  debts 
of  such  pensioner  contracted  prior  to  the  purchase  of  the 
homestead."  These  premises  never  belonged  to  the  pensioner, 
and  this  statute  contains  no  provision  shielding  them  from 
the  antecedent  indebtedness  of  his  wife. 

Section  2976  of  the  Code  expressly  declares  the  homestead 
liable  for  debts  of  the  owner  created  at  any  time  prior  to  its 
occupancy  as  such,  and  we  are  unable  to  discover  any  ground 
for  denying  the  defendants  the  right  to  enforce  such  lia- 
bility. The  temporary  writ  of  injunction  should  have  been 
dissolved  and  the  petition  dismissed. 

Reversed. 
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Pension  Money  is  exoinpt  from  legal  process:  Falkcnburg  v.  John- 
son, 102  Ky.  543,  80  Am.  St.  Rep.  369.  As  to  wliother  property 
purchased  with  pension  money  is  also  exempt,  see  Crow  v.  Brown, 
81  Iowa,  344,  25  Am.  St.  Rep.  501;  Uolmes  v.  Tallada,  125  Pa.  St. 
1.33,  11  Am.  St.  Rep.  880;  note  to  Rozell  v.  Rhodes,  2  Am.  St.  Rep. 
596;  and  as  to  whether  a  bank  deposit  of  pension  money  is  exempt, 
see  I'rice  v.  S(Ki<'tv  of  Savings,  64  Conn.  3G2,  42  Am.  S  Rep. 
198;  Uolmes  v.  Marshall,  145  Cal.  777,  104  Am.  St.  Rep.  86. 


ALLEN  V.  NORTH  DES  MOINES    METHODIST  EPIS- 
COPAL CHURCH. 

[127  Iowa,  96,  102  N.  \V.  808.] 

CORPORATIONS,  RELIGIOUS — Dissolution  and  Reorganiza- 
tion.— The  members  of  an  insolvent  and  dormant  church  corpora- 
tion may,  in  the  absence  of  fraud,  incorporate  a  new  organization 
for  the  promotion  of  the  same  purposes  to  which  the  old  one  was 
dedicated,  without  becoming  cliargeable  with  its  debts  and  obliga- 
tions, provided  there  is  a  bona  fide  intention  to  make  a  new  and 
independent  organization,  and  not  to  take  over,  absorb,  or  convert 
to  its  use  the  property  or  assets  of  the  old  corporation  to  the 
prejudice  of  its  creditors,     (p.  368.) 

CORPORATIONS — Dissolution  and  Reorganization — Liability. 
If  a  new  corporation  takes  ovit  the  property  of  its  insolvent  predeces- 
sor, it  is  not,  gererally  speaking,  liable  to  the  creditors  of  the 
latter,  as  a  debtor,  but  only  as  a   trustee,     (pp.   369,  370.) 

CORPORATIONS,  RELIGIOUS — Liability  of  Members.— A 
creditor  of  a  religious  corporation  is  not  a  creditor  of  its  indi- 
vidual members,  and  has  no  right  of  action  against  tliem  as  such, 
(p.  370.) 

PLEADING  AND  PRACTICE — Amendments. — Permission  to 
amend  a  petition  by  setting  up  a  new  and  distinct  cause  of  action, 
after  the  introduction  of  evidence,  is  entirely  within  the  discretion 
of  the  trial  court,     (p.  372.) 

W.  M.  Wilcoxson  and  Bowen  &  Brockett,  for  the  appellant. 

E.  D.  Sam.son,  S.  F.  Prouty  and  W.  L.  Smith,  for  the  ap- 
pellees. 

»•''  WEAVER,  J.  Briefly  stntod,  Iho  plaintifT  claims  that 
in  the  year  1S87  the  defendant  was  incorporated  for  reiii^ioiis 
purposes  under  the  laws  of  this  state,  and  assumed  the  nam/ 
of  I'rospect  Park  Methodist  l'>pis('oi)al  Church,  and  that  there 
after,  by  pro])er  procM^edin^'s.  the  name  of  tlie  corporiition  w;i 
chanired  to  North  Des  ^foines  Methodist  Episcopal  Church. 
It  is  further  alle^'ed  that  prior  to  the  betrinninv:  of  this  action 
])laintiir  obtained  a  judtrment  atrainst  the  corporation  in  1h 
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district  court  of  Polk  county,  Iowa,  under  the  name  of  Pros- 
pect Park  Methodist  Episcopal  Church,  which  judgment  is 
still  unpaid,  and  that  since  the  change  in  the  name  of  the 
organization  it  has  become  the  owner  of  certain  real  estate 
upon  which  the  plaintiff  asks  to  have  ®*  the  lien  of  such 
judgment  established  and  confirmed.  By  a  second  count  of 
her  petition  the  plaintiff  alleges  that  the  present  church  or- 
ganization is  identical  with  the  one  against  which  she  obtained 
judgment,  and  that  the  change  in  its  name  and  designation 
was  a  fraudulent  scheme  or  device  to  hinder  and  delay  its 
creditors.  The  defendants  admit  that  the  North  Des  Moines 
Methodist  Episcopal  Church  is  a  corporation,  and  owns  the 
real  estate  above  referred  to,  but  deny  that  said  corporation 
is  identical  with  the  Prospect  Park  Methodist  Episcopal 
Church,  or  is  in  any  way  responsible  for  the  debts  of  such 
church.  They  deny  all  allegations  of  fraud.  It  is  also  al- 
leged that  the  organization  known  as  the  Prospect  Park 
Church  became  indebted  beyond  its  ability  to  pay,  and  its 
church  property,  which  is  the  property  now  owned  by  the 
defendants,  was  sold  under  foreclosure  of  mortgage,  and  the 
title  wholly  lost;  that  in  such  condition  it  was  impossible  to 
obtain  contributions  for  the  support  of  the  society,  or  to  pur- 
chase or  erect  a  new  building,  and  the  corporation  and  society 
were  disbanded.  Under  these  circumstances  it  is  said  the 
North  Des  Moines  Methodist  Episcopal  Church  was  organized, 
and  an  incorporation  effected  as  a  new  and  independent  body 
having  no  connection  with  or  responsibility  for  the  debts  of 
the  old  organization. 

From  this  outline  of  the  issues  it  will  be  readily  seen  that 
the  one  question  to  be  considered  is  whether  the  reorganized 
North  Des  Moines  Church  is  a  mere  continuation  of  the  old 
corporation  under  a  new  name,  or  is  a  new  corporation,  which 
is  under  no  legal  liability  for  the  debts  of  its  predecessor. 
That  the  members  or  some  of  the  members  of  an  insolvent  or 
dormant  corporation  may  organize  a  new  corporation  for  the 
promotion  of  the  same  purposes  to  which  the  old  one  is  dedi- 
cated without  becoming  chargeable  with  its  debts  or  obliga- 
tions is  too  well  settled  for  dispute.  On  the  other  hand,  it  is 
equally  well  settled  that  the  mere  change  in  the  name  of  a 
^^  corporation  has  no  effect  upon  its  legal  status  or  upon  the 
rights  of  creditors.  Among  corporations  organized  for  busi- 
ness purposes  it  has  been,  and  still  is,  a  matter  of  most  fre- 
quent occurrence  that  in  the  initial  struggle  for  existence  they 
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become  hopelessly  insolvent.  Under  such  circumstances  the 
organization  of  a  new  corporation  to  build,  if  possible,  a  suc- 
cessful business  on  the  ruins  of  the  old  is  entirely  legitimate, 
whether  considered  as  a  proposition  of  law  or  of  morals.  The 
fact  that  the  new  organization  embraces  the  old  membership 
is  immaterial,  and  in  itself  affords  no  reason  why  it  should 
be  held  liable  for  the  debts  of  the  old  corporation.  True, 
the  courts  will  atch  such  reorganization  with  care,  that  ) 
fraud  be  accomplished,  and  to  that  end  will  insist  that  there 
shall  be  a  bona  fide  intention  to  make  a  new  and  independent 
organization,  and  that  it  shall  not  take  over,  absorb  or  con- 
vert to  its  use  the  property  or  assets  of  the  old  corporation  to 
the  prejudice  of  its  creditors.  There  must  be  something  more 
than  a  mere  succession  in  business  to  charge  the  successor  with 
the  debts  or  delinquencies  of  the  party  succeeded:  Hopper  v. 
Moore,  42  Iowa,  563 ;  Wyman  v.  Bank,  14  Mass.  58,  7  Am.  Doc. 
194;  National  etc.  Works  v.  Oconto  City  etc.  Co.,  105  Wis. 
48,  81  N.  W.  125;  Memphis  Water  Co.  v.  IMagens,  83  Tenn. 
37 ;  Texas  State  Fair  v.  Caruthers,  8  Tex.  Civ.  App.  474,  29 
S.  W.  48.  The  legal  identity  of  the  new  corporation  with 
the  old  ordinarily  depends  upon  the  intention  of  the  incorpo- 
rators: 1  Thompson  on  Corporations,  256;  ^Tiller  v.  English, 
21  N.  J.  L.  317;  Church  v.  Brownell,  5  Ilun,  464;  2  Mora- 
wetz  on  Private  Corporations,  sec.  812. 

There  can  be  no  doubt  in  the  present  case  that  the  incor- 
porators of  the  North  Des  Moines  Church  intended  to  create 
a  new  and  independent  organization,  which  should  not  be 
chargeable  with  the  debts  of  the  Prospect  Park  Church. 
Their  legal  right  to  perfect  such  an  organization  is  also 
clear.  If  then,  their  organization  was  in  regular  statutory 
form,  and  no  fraud  was  practiced  ui)on  the  plaintilV  '"**  as  a 
creditor  of  the  old  corporation,  the  conclusion  of  the  trial 
court  must  be  upheld  as  correct.  No  question  has  been  raised 
as  to  the  formal  or  statutory  sul'lieiency  oi"  the  methods  pur- 
sued, and  we  shall  therefore  eonliiie  our  iiKiuiry  to  the  (pies- 
tion  of  fraud.  The  I'rospecit  Park  Church  was  organized  and 
incorporated  in  the  year  1887,  and  obtained  title  to  the  li-act 
of  land  mentioned  in  the  j>leadings.  Encouraged  by  pei-.sons 
interested  in  tlie  values  of  residence  property  in  that  neigh- 
borhood, and  relying  upon  subscriptions  and  promises  which 
eventually  proved  valueless,  it  erected  a  church  building  out 
of  ])i-oportion  to  its  financial  ability,  antl  incurred  expenses 
beyond  its  i)ower  to  meet.     The  property  was  heavily  niort- 
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gaged,  and  this  burden,  with  others  incident  to  the  misman- 
agement or  misfortune  attending  the  first  years  of  the  society's 
existence,  proved  too  great  to  be  removed  or  successfully  car- 
ried. In  the  year  1899  the  mortgage  was  foreclosed  for  some- 
thing more  than  five  thousand  dollars,  and,  the  property  hav- 
ing been  sold,  and  not  redeemed,  the  purchaser  took  a  sheriff's 
deed.  The  record  discloses  no  fact  or  circumstance  indicat- 
ing that  the  foreclosure  was  a  collusive  transaction,  or  that 
the  corporation  had  any  agreement,  express  or  implied,  with 
the  mortgagee,  for  the  repurchase  of  the  property.  The  loss 
of  the  title  left  the  society  wholly  without  assets.  Corpora- 
tions of  this  character  issue  no  stock,  and  are  wholly  without 
power  or  authority  to  levy  assessments  upon  or  enforce  con- 
tributions from  their  members. 

As  is  quite  sure  to  be  the  case  in  organizations  which  de- 
pend solely  upon  voluntary  goodwill  offerings  for  income  and 
support,  an  excessive  indebtedness  proved  an  insurmountable 
obstacle  to  prosperity  and  growth.  At  the  end  of  some  thir- 
teen years'  effort  the  society  found  "itself  without  a  church 
building,  and  without  means  or  ability  to  obtain  another,  or  to 
pay  its  outstanding  obligations.  Its  assets  had  been  wholly 
eliminated.  It  had  neither  property,  money  nor  franchises 
which  creditors  could  subject  to  their  claims.  There  is  noth- 
ing to  indicate  that  its  members  had  ^**^  not  contributed  to 
the  full  extent  of  their  ability  and  duty  under  the  circum- 
stances. Its  corporate  organization  even  had  ceased  to  be 
available  for  the  society's  future  needs,  because  the  existence 
of  its  indebtedness  and  the  discredit  attaching  to  its  failures 
in  the  past  were  quite  sure  to  paralyze  every  effort  to  enlist 
the  help,  support  and  sympathy  which  were  essential  to  suc- 
cess. 

Under  this  stress  it  was  determined  to  disband  the  old  or- 
ganization, and  from  its  membership,  with  such  others  as 
could  be  induced  to  co-operate,  endeavor  to  create  a  new  one. 
This  was  done.  The  new  organization  was  made  up  largely 
from  the  old  members,  but  with  a  new  list  of  officials,  and 
incorporated  as  the  North  Des  Moines  Methodist  Episcopal 
Church.  The  owner  of  the  church  property  under  the  sher- 
iff's deed,  finding  it  no  doubt  an  undesirable  and  profitless 
asset,  consented  to  sell  it  for  less  than  one-half  the  mortgage 
debt  for  which  it  had  been  sold,  and  the  new  corporation 
purchased  it,  and  now  holds  the  title.  It  is  against  this  prop- 
erty which  the  plaintiff"  now  seeks  to  enforce  her  judgment. 
Am.   St.   Eep.,  Vol,   109—24 
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In  none  of  tlie  eircunistances  of  the  ease  do  we  discover  anj'- 
thin^  on  whic-h  a  chari^e  of  frand  may  l)e  jnstly  predicated. 
Tt  is  true,  we  have  said  the  new  ehureh  is  i)riiK'i|)aliy  made 
up  from  the  membership  of  the  old;  that  it  is  afliliated  witli 
the  same  conference,  acknowledires  the  same  ecclesiastical  au- 
tlioj-ity.  ])rofesses  the  same  faith,  occupies  the  same  locality, 
and  pursues  the  same  ireneral  policy:  but  these  do  not  consti- 
tult'  corporate  identity.  Had  the  North  Dcs  ]\Toines  Church 
taken  over  any  property  or  valuable  thin<;  which  the  plain- 
tifV  was  entitled  in  law  or  equity  to  sult.jcct  to  her  claim,  a 
diU'crcnt  (piestion  would  arise.  But  even  then  her  remedy 
would  lie  con  lined  to  a  subjection  of  such  property  to  the  pay- 
ment of  her  judgment.  In  other  words,  the  new  corporation 
nouid  not  ordinarily  be  charireable  as  her  debtor,  but  as  a 
trustee,  liable  to  account  for  such  assets  of  the  ohl  corporation 
as  it  may  have  received:  2  Morawet/  on  Private  Corporations, 
sec.  '<•-  811:  Marshall  v.  Western  etc.  R.  R.  Co..  92  N.  C. 
:V22:  l^rutrett  v.  Great  Western  etc.  R.  R.  Co.,  25  111.  353; 
Donnelly  v.  ffearndon,  41  W.  Va.  519,  23  S.  E.  CA6;  Thomp- 
son on  Corporations,  sec.  263. 

Plaintiff  is  )iot  the  creditor  of  the  members.  She  has  not, 
and  never  has  had,  a  riiiht  of  action  ajzainst  them  as  such. 
The  only  duty  owed  to  her  by  the  individual  members  was 
the  moral  duty  to  use  all  reasonable  cfVort  by  tlx'ir  own  co;!- 
tributions,  and  by  such  assistance  as  miirht  properly  be  ob- 
tained from  others,  to  maintain  the  solvency  of  the  corpora- 
lion.  There  is  nothimr  before  us  to  show  that  this  full  meas- 
ure of  duty  was  not  i)erformed,  while  the  proved  fact  that 
the  cliui'ch  struggled  with  its  difficulti(>s  for  so  m;niy  yoars 
before  sun-riiderinir  to  the  inevital)le  afTords  some  presump- 
tion that  its  members  were  not  unmindful  of  their  ol)lij;a- 
tions. 

It  is  su<_'ir''sted  in  ar<:rument  that  some  few  articles  of  fur- 
niture and  niiscf'llancous  supjilies  bcIouLiini,'  to  the  old  churcli 
went  into  llic  possession  of  the  api)cllt'(>.  It  is  true  the  evi- 
dence itidirales  that  a  jxirtalih^  oruan.  which  was  placed  in 
tlie  cliurch  before  llie  ror-eclosui'e,  has  i-einained  there,  and 
that  the  i>astor  makes  use  of  the  oritj^inal  membersliip  roll. 
As  'o  tlie  first  item  we  only  can  say  that,  if  such  ])rop(>rty 
Avas  liable  to  sei/.ur<'  and  s.de  upon  the  i>laintii'l"s  juduMuenl, 
it  may  still  !)(>  reached  in  the  hands  ()\'  the  appellee;  but  no 
such  relief  is  sonudit  in  this  procecMlini:.  Of  tlit^  other  mat- 
ter, it  may  be  said  lliat  the  pastor  is  not  an  officer  of  the  cor- 
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poration,  and  it  is  not  bound  by  his  act  in  the  premises. 
■Moreover,  it  appears  that  under  the  rules  and  regulations  of 
the  church  a  formal  dismissal  of  its  members  from  the  old 
organization  and  reception  into  the  new  one  were  not  essen«- 
tial  to  a  transfer  of  membership,  and  under  such  circum- 
stances the  retention  and  use  of  the  roster  is  without  special 
significance. 

Counsel  argue  with  much  earnestness  that  the  new  cor- 
poration, being  devoted  to  the  same  purposes  and  to  the  same 
^^^  faith  as  the  first  one,  should  be  held  to  be  the  same  legal 
entity  under  another  name,  and  bound  by  law  as  well  as  by 
the  principles  of  common  honesty  to  pay  the  debts  of  its 
predecessor.  They  further  say  that  "if  a  new  organization 
had  been  effected  for  the  purpose  of  maintaining  the  doctrines 
of  the  Baptist  or  any  other  church,  and  the  membership  had 
allied  themselves  with  it,  we  should  have  an  entirely  different 
proposition."  If,  in  fact,  the  membership  were  legally  or 
morally  bound  to  the  plaintiff  for  the  payment  of  this  debt, 
it  is  not  easy  to  understand  just  how  a  change  of  denomina- 
tional lines  or  a  merger  into  the  "Baptist  or  any  other 
church"  would  serve  to  cancel  the  obligation.  ]\Ien  and 
women  cannot  rid  themselves  of  a  debt  in  law  or  in  honor  by 
a  change  of  church  relations.  "Were  we  to  announce  other- 
wise, the  tide  of  interchurch  migration  might  soon  reach  em- 
barrassing proportions.  But  the  truth  is  that  no  such  obliga- 
tion as  counsel  contends  for  exists.  As  already  suggested, 
the  member  of  the  church  is  never  under  any  legal  obligation 
for  the  payment  of  its  corporate  debts,  and  his  only  moral 
obligation  is  to  contribute  of  his  means  and  of  his  influence 
to  the  extent  of  his  ability  to  meet  the  just  demands  upon 
that  organization  so  long  as  he  is  a  member  of  it.  When  he 
has  done  all  which  his  own  enlightened  conscience  indicates 
to  be  his  duty,  or  when,  for  any  reason  which  satisfies  himself, 
he  ceases  to  be  a  member  and  refuses  further  assistance, 
neither  court,  creditor,  nor  counsel  is  entitled  to  arraign  him 
as  a  recreant.  He  who  gives  credit  to  a  church  organization 
knows  that  the  only  source  to  which  he  is  entitled  to  look  for 
payment  is  the  property  or  assets  of  which  the  corporation 
is  owner,  and  to  the  voluntary  offerings  or  gifts  of  the  mem- 
bers and  friends  who  may  be  moved  or  persuaded  to  contribute 
to  that  purpose.  If  the  people,  for  any  reason,  will  not  con- 
tribute to  meet  his  demand,  but  will  help  build  up  another 
organization,  he  suffers  no  legal  wrong.     In  this  instance  the 
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church  property  had  been  lost.  The  membership  was  under 
no  '**"*  obliteration  to  purchase  it  simply  to  see  it  sold  on  the 
plaintiff's  jud^'ment.  They  could  have  abandoned  all  further 
effort  to  maintain  a  church  org:anization  of  any  kind  without 
incurring  any  liability  or  exposing  themselves  to  any  just 
demand  on  part  of  plaintiff — a  result  which  doubtless  would 
have  followed  if  the  organization  of  a  new  church,  liable  for 
no  obligations  except  those  of  its  own  making,  were  not  al- 
lowable. 

In  short,  our  conclusion  is  that  the  intent  to  form  a  new 
corporation  is  clearly  shown,  that  in  carrying  such  intent  into 
execution  no  fraud  was  committed,  and  that  plaintiff's  bill 
was  therefore  properly  dismissed. 

After  the  introduction  of  evidence  in  the  court  below,  the 
plaintiiT  asked  for  and  was  refused  leave  to  file  an  amendment 
to  her  petition  seeking  relief  on  the  ground  that  the  old  cor- 
poration was  a  mere  trustee  for  the  benefit  of  the  member- 
ship, and  that  the  new  corporation  was  but  the  successor  in 
the  same  trust.  Counsel  have  argued  this  proposition,  but 
we  think  the  issues  are  not  broad  enough  to  cover  it,  nor  does 
it  seem  to  have  been  tried  or  passed  upon  by  the  district 
court.  The  granting  of  leave  to  amend  at  that  stage  of  the 
case,  setting  up  a  new  and  distinct  issue,  was  addressed  to  the 
discretion  of  the  court,  and  the  refusal  of  the  request  is  not 
an  error  requiring  a  reversal. 

The  conclusion  of  the  district  court  upon  the  merits  is  right, 
and  is  affirmed. 


LIABILITY  OF  MEMBEE  OF  RELIGIOUS  ASSOCIATION  FOB  ITS 

DEBT. 

I.    Incori>orated  Associations. 

I.  Incorporated  Associations,  372. 
II.  Unincorporated  Associations,  374. 
III.  The  Parish  Doctrine,  375. 

The  rule  of  the  principal  case  is  the  rule  of  such  few  cases  as 
exist  on  the  topic  of  the  individual  liability  of  the  menihers  of  an 
incorporutoii  religious  society  for  its  debts,  as  it  is  universally  ac- 
knowledged that  the  members  of  a  religious  corporation  are  not 
individually  liable  as  such  to  the  creditor  of  the  corporation,  iu 
the  absence  of  express  contract,  act  or  default  rendering  them  thus 
liable. 

The  members  of  an  ecclesiastical  society,  without  local  limits, 
formed  by  voluntary  association  are  not  individually  liable  for  the 
debts  of  such  society,  nor  are  they  thus  liable  on  a  judgment  and 
eieculion   against  the  corporation:  Jewett  v.  Thames  Bank,  16  Conn. 
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511;  Kichardson  v.  Butterfield,  6  Cush.  191.  "It  has  already  been 
remarked,  as  a  general  rule  relating  to  corporations,  that  personal 
liability  does  not  attach  to  their  members.  We  perceive  no  suflS- 
cient  reason  for  a  distinction,  in  this  respect,  between  religious 
corporations,  and  those  for  other  purposes,  whose  members  are 
subject  to  no  such  liability.  They  are  alike  to  be  governed  by 
the  general  rule  on  this  subject.  They  have  no  element  of  locality, 
and  nothing  in  their  organization  or  charter,  which  would  justify 
us  in  adopting  a  distinction,  which  would  subject  the  members  to 
a  heavy  individual  responsibility,  and  one  for  which  they  might 
not  be  able  to  procure  a  remuneration,  as  their  comembers  might 
all  discharge  themselves  from  contribution,  by  voluntarily  with- 
drawing from   the   society The  present   case   only  requires   us 

to  consider  the  case  of  members  of  a  parish  associated  under  an 
ordinary  act  of  incorporation,  and  having  no  territorial  limits.  In 
our  opinion,  the  members  of  such  parish  are  not  personally  liable 
upon  a  judgment  against  the  parish":  Eichardson  v.  Butterfield, 
6  Cush,  194. 

A  religious  "corporation  constituted  in  modern  times,  by  voluntary 
association,  under  our  present  laws,  is  a  private,  and  not  a  municipal 

or    quasi    corporation Societies   like   this,   unlike   towns,    cities, 

or  school  districts,  are  not  by  law  compelled  to  assume  duties,  in- 
cur liabilities,  and  contract  debts.  The  difference  between  them  and 
quasi  corp  :)rations  is,  in  this  and  many  other  respects,  essential  and 
clear,  and,  therefore,  we  cannot,  in  the  absence  of  all  usage,  analogy, 
and  authority,  apply  the  remedy  given  by  law  to  the  creditors  of 
towns,  etc.,  so  as,  in  the  same  manner,  to  subject  the  persons  or 
estate  of  the  members  of  private  and  voluntary  incorporated  com- 
panies, to  responsibility  for  corporate  debts":  Jewett  v.  Thames 
Bank,    16    Conn.    516. 

In  Bigelow  v.  Congregational  Society  of  Middletown,  11  Vt.  283, 
the  court,  in  speaking  of  the  enforcement  of  a  judgment  against 
a  religiou-)  society,  said:  "The  individuals  composing  the  society 
are  not  personally  liable,  unless  they  have  made  themselves  so  by 
some  act  or  default.  An  execution  against  the  society  cannot  be 
levied  on  the  separate  property  of  the  individual  members.  The 
statute  directing  the  mode  of  proceeding  with  executions  against 
corporations  applies  to  public  and  political  corporations  which  may 
vote   and   levy   a   tax.     This   association   has   no   such   power." 

The  individuals  composing  the  society  may  bind  themselves  by 
contract  to  pay  a  certain  sum  annually  for  the  support  of  the 
preaching  of  the  gospel,  and  cannot  discharge  themselves  from  tlie 
obligation  by  changing  their  religious  sentiments.  They  can  ho 
discharged  only  by  a  vote  of  the  society:  First  Congregational  Soc. 
V.  Swan,  2  Vt.  222;  and  if  the  individuals  forming  the  membership 
of  the  society  in  their  individual  capacity  raise  a  fund,  by  means 
of  giving  their  notes  and  obligation,  for  the  support  and  payment 
of  the  services  of  a  minister  to  preach  for  them,  sucli  fund  may  be 
applied  to  extinguish,  so  far  as  it  will,  a   debt  due  from   tlie  c  irpora- 
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tion    to   its   ministor   and    arising   for   his   services   as   such:    Bigclow 
V.  Congregational  Society  of  Middletown,  11  Vt.  283;  15  Vt.  370. 

II,  Uuincorporated  Associations. 
The  rule  governing  this  branch  of  the  topic  is  clearly  and  truly 
stated  in  Clark  v.  O'Rourke,  111  Mich.  108,  66  Am.  St.  Kep.  389, 
69  N.  W.  147,  to  be  that  members  of  an  unincorporated  religious 
society,  or  cnurch  organization,  who  are  actually  instrument..l  in 
incurring  liabilities  for  it,  or  who  either  authorize  or  ratify  its 
transactions,  or  those  made  in  its  name,  are  personally  and  indi- 
vidually liable  ther'^for.  while  those  who  in  no  way  ])articipate  in 
such  transactions  are  exempt  from  liability.  The  reason  given  for 
the  rule  is  that  there  is  no  community  of  interest  for  business  pur- 
j>oses  anu-ng  the  members  of  a  voluntary  association,  and  therefore 
HO  member  as  such  is  liaDle  for  debts  or  other  ol)ligations  incurred 
by  any  other  member,  or  by  an  officer  or  committee  of  the  associa- 
tion, although  the  officers  or  members  of  a  committee  who  concu:  in 
ordering  goods,  or  who  enter  into  contracts  generally  for  the  benefit 
of  the  association,  are  personally  liable.  Any  member,  however,  of 
such  an  association,  may  become  liable  on  such  a  contract  or  in- 
debtedness if  he  previoujly  assents  to  it,  or  subsequently  catifies 
it.  In  other  wo-ds,  the  question  is  one  of  agency,  and  not  of  part- 
nership, and  the  agency  must  be  established  by  him  who  relies 
upon  it,  and  will  not  be  inferred  from  the  mere  fact  of  member- 
ship in  the  assoeistion:  Monographic  not,  to  Otto  v.  Journeyman 
Tailors'  etc.  Union,  7  Am.  St.  Rep.  161,  162.  Thus,  a  member  of 
an  unincc  rporated  religious  society  not  founded  for  the  purpose  of 
gain  or  pecuniii'y  p'-ofit  is  not  individually  liable  for  its  delits,  un- 
less he  authorized  the  incurring  of  the  obligation  or  subsequently 
ratified  it:  First  Nat.  Bank  v.  Rector,  59  Nen.  77,  80  X.  \V.  269. 
The  members  of  an  unincorporated  congregation  are  not  liable  in- 
dividually for  tne  salary  of  their  pa;  tor,  who  was  employed  with 
full  knowledge  of  the  rules  and  practice  that  his  salary  was  payable 
out  of  thf*  voluntary  contributions  of  the  members,  although  he  ac- 
cepted the  employment  with  the  intention  of  relying  on  members 
for  his  salary,  as  per  their  individual  apportioned  share:  RifTe 
v.  Proctor  99  Mo.  App.  601,  74  S.  W,  409.  And  if,  in  such  case, 
the  relation  between  the  past  r  and  the  church  rests  in  contract, 
then  each  member  is  liable  only  for  the  amount  of  his  subscription 
or  apportionment,  as  the  case  may  l)e,  and  there  is  no  liability 
for  the  whole  sa'.nry  resting  upon  any  one  member:  Riffe  v.  Proctor, 
99  Mo.  :\pp.  6(il,  7-1  S.  W.  409.  To  hold  a  meml)er  of  an  uniiicor- 
jiorated  religiotis  society  intlividually  liable  for  its  debts,  it  must 
be  shown  tliat  ho,  in  some  way,  sanctioned  or  acquiesced  in  their 
creation,  "iid  sii'di  society  cannot,  by  its  polity  or  its  rules  ami 
regulations,  wivest  or  transfer  the  title  to  proper<'y  or  iinpftse  per 
Bonal  ob!itr:i1  ions  upoi.  its  meiiibers  in  a  mode  niiaut hori/i>i|  by  tin- 
general  laws  of  tlie  state:  Devoss  v.  Gray.  22  Oliio  St.  ^r,<^;  Majis 
V.    Murrnv.    2^.    Dtiio    (.    C.    7.9C,,      Members    of    an    nniiicorporrit  ei|    re- 
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ligious  association,  governed  in  their  secular  affairs  by  a  priest  and 
trustee  having  power  to  incur  debts  for  the  association,  who,  through 
such  agents,  stateu  an  account  with  their  priest  for  money  ad- 
vanced to  build  a  church  and  for  arrears  of  salary,  and  who  agreed 
in  writing,  jointly  and  severally  acting  by  their  trustees  and  agents, 
to  pay  such  sum,  are  individually  liable  for  the  indebtedness.  This 
liability  does  not  rest  upon  the  mere  fact  of  membership  in  the  as- 
sociation when  the  debt  was  incurred,  but  upon  the  ground  of  ap- 
proval of,  and  participation  in,  the  making  of  the  contract  through 
an  approved  agent:  Sheehy  v.  Blake,  72  Wis.  411,  39  N.  W.  479;  af- 
firmed 77  Wis.  394,  46  N.  W.  5S7,  9  L.  E.  A.  564.  In  case  of 
religious  or  eleemosynary  associations,  which  are  unincorporated,  only 
members  and  managing  committees  who  incur  liability,  assent  to  it, 
or  subsequently  ratify  it,  become  personally  liable:  Burton  v.  Grand 
Rapids  etc.  Co.,  10  Tex.  Civ.  App.  270,  31  S.  W.  91.  A  member 
of  an  unincorporated  church  cannot  maintain  an  action  at  law  against 
the  other  members  of  the  society,  on  a  written  acknowledgment  of 
indebtedness  to  him,  as  his  remedy  is  by  bill  in  equity  against  the 
property  of  the  society:  Roman  Catholic  Church  v.  Kan,  6  Ohio  Dec. 
1028. 

In  Georgia  it  has  been  held,  contrary  to  the  great  weight  of  au- 
thority, that  the  members  of  an  unincorporated  religious  society  are 
liable  on  the  contracts  made  by  the  society,  as  joint  promisors  or 
partners:  Wilkins  v.  Wardens  of  St.  Mark's  Church,  52  Ga.  351; 
Thurmond    v.    Cedar   Spring   Baptist   Church,   110    Ga.   816,   36    S.   E. 

221. 

III.     The  Parish  Doctrine. 

In  some  of  the  New  England  states,  at  an  early  date,  the  indi- 
vidual members  of  religious  societies  were  liable  for  their  debts, 
but  this  liability  was  the  result  of  the  peculiar  character  of  such 
associations,  arising  from  what  was  known  as  the  parish  system, 
and  the  peculiar  relation  of  the  members  thereto.  The  parish  system 
has  become  obsolete.  Hence  the  early  cases  which  declare  this 
individual  liability  of  parish  members  have  no  value  aside  from 
their  historical  interest.  In  a  case  in  Massachusetts — Richardson 
v.  Buttcrfickl,  6  Cush.  191 — repudiating  as  being  no  longer  applicable 
the  rule  which  arose  under  the  parish  system,  holding  the  members 
of  a  religious  parish  personally  liable  for  its  debts,  the  court  said: 
' '  So,  too,  it  has  been  held  that  members  of  territorial  parishes 
were  personally  liable  to  have  their  goods  and  property  seized,  on 
an  execution   against  the  parish  of  which  they  were  members  at  the 

time  of  such  seizure It  may  be  that  the  entire   change  which 

has  been  introduced  as  to  membership  of  territorial  parishes  may 
be  held  to  take  individual  members  of  such  parishes  out  of  the 
rule  of  that  personal  liability  which  attaches  to  inhabitants  of  towns 
or  school  districts.  Formerly  such  parishes  substantially  embraced 
all  persons  residing  within  their  territorial  limits.  No  act  was  re- 
quired to  constitute  membership  of  a  territorial  parish,  but  it  fol- 
lowed    the   residence   within    the   limits   of   such   parish     as   a   matter 
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of  course,  liable  to  be  defeated  only  by  the  individual  members  at- 
taching themaelves  to  some  other  parish,  and  filing  the  proper 
certificate  thereof.  The  entire  residents  within  the  limits  of  such 
parish  were  almost  all  members  of  the  parish,  and,  to  a  very  con- 
siderable extent  even,  the  organization  of  the  town  and  parish  was 
one  and  the  same.  It  was  this  strong  resemblance  between  towns 
and  parishes,  as  to  the  locality  of  members  and  general  features  of 
their  organization  that  probably  led  to  the  application  of  a  similar 
rule,  as  to  the  personal  liability  of  individual  members  of  ter- 
ritorial parishes,  with  that  which  had  been  previously  held  as  to 
inhabitants   of   towns":    Richardson    v.    Butterfield,   6    Cush.    195. 

The  parish  doctrine  was  also  repudiated  in  Jewett  v.  Thames  Bank, 
16  Conn.  511,  where  the  court  said:  "During  the  early  history  of 
the  state  and  before  the  adoption  of  our  present  constitution,  all 
ecclesiastical  societies  having  territorial  limits  were  considered  to 
be,  and  in  fact  were,  municipal  and  public  corporations.  Indeed  thoy 
were  originally  coextensive  and  identical  with  the  several  towns, 
and,  when,  in  many  instances,  they  became  separate  communities, 
they  still  retained  their  public  and  political  character.  To  support 
and  maintain  religfious  worship  and  instruction  through  the  agencies 
of  these  societies  was  a  public  duty,  enjoined  by  law,  as  much  so  as 
to  promote  education  by  means  of  common  schools,  or  to  support 
the  poor  and  maintain  roads  and  bridges,  through  the  agencies  of 
towns,  and  every  individual  residing  within  the  limits  of  any  such 
society  was  considered  by  the  law  as  much  a  member  of  it  as 
each  resident  of  a  town  was  deemed  its  inhabitant,  except  only 
in  cases  whore  individuals,  by  special  legal  in<lulgence,  were  excused 
from  taxation  for  the  religious  objects  of  the  society.  In  later 
times  and  since  the  constitution  of  the  state  has  been  adopted,  a 
different  state  of  things  in  this  respect  has  existed.  The  law  now 
makes  no  compulsory  provision  for  the  support  of  ecclesiastical  in- 
stitutions  And  of  course  no  person  can  now  become  a  mem- 
ber of  a  religious  society  until  by  his  voluntary  act  he  has  united 
with  it.  IIow  far  those  constitutional  principles  break  in  upon  the 
former  located  ecclesiastical  societies,  existing  under  the  old  in- 
stitutions, we  need  not  determine.  But  certain  it  is,  that  a  corpora- 
tion, constituiod  in  modern  times  by  voluntary  association,  under 
our  present  laws,  is  a  private,  and  not  a  municipal  or  quasi  corj)ora- 

tion The    difference    between    them    and    quasi    corj>oratioiis    is 

in  many  respects  essential  and  clear,  and  therefore  we  cannot,  in 
the  absence  of  all  usage,  analogy  and  authority,  apply  the  remedy 
given  by  the  law  to  the  creditors  of  towns,  etc.,  so  as,  in  the  same 
manner,  to  suDJoct  the  persons  or  estate  of  the  members  of  private 
and  voluntary  incorporated  companies,  to  rosporisihility  for  corpo 
rate  debts":  Jewell  v.  Thames  Bank,  IG  t'oiin.  51(5.  Among  tin 
early  cases  whicli  maintained  that  the  property  of  an  individual 
member  of  a  territorial  religious  parish  might  be  taken  to  satisfy 
an  execution  against  the  parish,  wore:  Atwat(>r  v.  Inliabitants  of 
Woodbridge,    6    Conn.    223,    16    Am.    Dec.    4();    McLeod    v.    Selby,    1() 
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Conn.  390,  27  Am.  Dec.  689;  Beardsley  v.  Smith,  16  Conn.  368,  41 
Am.  Dee.  148;  Fernald  v.  Lewis,  6  Me.  264;  Chase  v.  Merrimack  Bank, 
19  Pick.  564,  31  Am.  Dec.  163.  In  Fernald  v.  Lewis,  6  Me.  264, 
it  was  said  that  "at  common  law  corporators  are  not  liable  in  their 
persons  or  their  private  property  for  the  debts  or  liabilities  of  the 
corporation.  But  by  the  usage  and  practice — for  it  does  not  seem 
to  have  any  other  foundation — of  Massachusetts  and  Maine,  the 
case  of  towns  and  parishes  forms  an  exception  to  this  principle." 
So  far  as  this  early,  but  now  obsolete,  rule  is  concerned  Connecticut 
may  be  added  to  the  states  which  maintained  it,  but  have  now 
repudiated  as  unsound.  This  is  shown  by  the  cases  cited  above  and 
Jewett  V.  Thames  Bank,  16  Conn.  511. 


AGA  V.  HARBACH. 

[127  Iowa,  144,  102  N.  W.  833.] 

MASTER  AND  SERVANT — Employment  of  and  Rights  of  Sub- 
stitute Servant. — If  some  unforeseen  contingency  arises  rendering  it 
necessary  in  the  master's  interest  that  a  servant  have  temporary  as- 
sistance, such  servant  has  implied  authority  to  engage  such  tem- 
porary service;  and  the  substitute  or  assistant  servant  is  entitled 
to  the  same  measure  of  protection  as  is  the  servant  or  agent-  upon 
whose  request  he  rendered  the  assistance,     (p.  379.) 

MASTER  AND  SERVANT — Substitute  Servant — Rights  of, — A 
substitute  servant  or  helper  employed  and  paid  by  a  regular  servant 
with  the  knowledge  or  acquiescence  of  the  master,  is  not  a  trespasser 
or  mere  volunteer,  and,  while  engaged  in  the  work  of  the  master,  the 
latter  is  bound  to  exercise  reasonable  care  for  his  safety,     (p.  379.) 

MASTER  AND  SERVANT — Substitute  Servants. — One  who 
in  good  faith  enters  upon  the  master's  work  at  the  request  of  a 
regular  servant  in  apparent  charge  thereof  is  not  a  trespasser,  but 
assumes  for  the  time  being  the  relation  of  servant  occupying  the 
same  relation  and  becoming  subject  to  the  same  rule,  including  the 
operation  of  the  fellow-servant  rule,  as  do  those  who  are  directly 
employed  by  the  master,  even  though  such  substitute  servant  may 
not  be  entitled  to  recover  wages,     (p.  379.) 

MASTER  AND  SERVANT — Substitute  Servants — Authority 
to  Employ. — Authority  on  the  part  of  a  regular  servant  to  employ 
substitute  servants  may  be  implied  from  the  nature  of  the  work  to 
be  performed,  and  also  from  the  general  course  of  conducting  the 
business  of  the  master  by  the  servant  for  so  long  a  time  that  knowl- 
edge and  consent  ma_  Ve  inferred.  It  is  not  necessary  that  a 
formal  or  express  employment  in  behalf  of  the  master  should  exist, 
or  that  compensation  should  be  paid  by  or  expected  from  him. 
(pp.  380,  381.) 

Healey   Brothers   and   Kelleher,    Carr,   Hewitt,   Parker   & 
Wright,  for  the  appellant. 

Eyan,  E-yan  &  Eyan,  for  the  appellee. 
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"-*  WEAVER,  J.  The  defendant  is  a  manufacturer  of 
furniture  in  the  city  of  Des  Moines,  Iowa.  One  of  the  shops 
in  which  this  business  is  carried  on  is  several  stories  in  hei^iht, 
and  in  the  basement  of  the  building  is  a  boiler  and  engine, 
which  supply  the  power  for  operating  the  machinery  upon 
■"•"*  the  several  floors  above.  The  evidence  shows  without  dis- 
pute that  on  December  11,  1899,  the  plaintilT,  who  is  an  en- 
gineer, was  in  actual  charge  of  the  engine  and  engine-room, 
and  that  while  so  engaged  he  attempted  to  adjust  an  incan- 
descent electric  lamp  by  which  the  room  was  lighted,  and,  on 
taking  hold  of  the  lamp  socket  for  that  purpose,  received  an 
electric  shock,  resulting  in  his  serious  injury.  There  was  also 
sufficient  evidence  to  justify  the  finding  that  the  lamp,  or  the 
wiring  with  which  it  was  connected,  was  and  had  been  for  a 
considerable  period  of  time  in  a  defective  and  unsafe  con- 
dition, that  defendant  was  chargeable  with  negligence  in  re- 
spect thereto,  and  that  plaintiff  was  exercising  reasonable  care 
at  the  time  of  the  accident.  Plaintiff's  claim  for  damages  is 
based  on  the  theorj^  that  at  the  time  of  the  injury  he  was  in 
the  defendant's  service,  and  the  defendant  owed  him  the  duty 
of  providing  a  safe  place  for  work.  At  the  close  of  the  testi- 
mony on  plaintifY's  behalf  the  court  directed  a  verdict  in 
favor  of  the  defendant  on  the  sole  ground  that  the  evidence 
was  insufficient  to  show  the  relation  of  master  and  servant 
between  the  j)arties,  and  that  defendant  was  therefore  under 
no  obligation  to  exercise  care  for  the  plaintiff's  safety.  This 
is  the  controlling  question  presented  by  the  appeal.  It  is  the 
defendant's  theory  that  plaintiff  was  never  employed  in  his 
service,  and  that  at  the  time  of  the  accident  he  was  ojx'rntiiig 
the  engine  and  caring  for  the  engine-room  as  a  mere  volun- 
teer, without  defendant's  knowledge  or  autliority.  It  is  not 
denied  that  one  Boeliler  was  the  engineer  regidarly  employed 
to  have  charge  of  the  engine.  It  further  appears  that  Boehler, 
l)eing  sick,  invited  or  requested  plaintiir  to  take  his  place  for 
a  few  days,  until  he  should  be  able  to  resume  the  work,  aiul 
that  plaintifT  was  thus  engaged  at  the  time  of  his  injury. 
This  stat'-ment  at  onc(^  suggests  ;in  incpiiry  into  the  nature  ami 
extent  of  Txicliler's  authnrily  iu  the  premises. 

It  may  be  conceded  that,  generally  speaking,  a  servant  wlio 
is  engaged  to  jterform  a  given  labor  is  not  autliori/.ed  ti> 
^■**'  bind  his  master  by  tlie  eni|)lovnient  of  a  siibstituU'  or  as- 
sistant. The  relation  (if  the  master  to  a  sen'ant  is  one  in- 
volving both  responsibility  and  risk,  and  is  not  to  be  iinpos.'d 
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by  the  act  of  another  without  authority  or  consent,  express  or 
implied.  But  in  most  lines  of  business  the  master  cannot  al- 
ways remain,  in  person  or  by  vice-principal,  in  immediate 
supervision  of  the  servant;  and  it  not  infrequently  happens 
that  some  unforeseen  contingency  arises,  rendering  it  neces- 
sary, in  the  master's  interest,  that  the  servant  have  temporary 
assistance.  In  many  such  cases  it  has  been  held  that  the  ser- 
vant has  implied  authority  to  engage  such  temporary  service, 
and  that  the  substitute  or  assistant,  if  not  in  the  law  the 
employe  of  the  master,  is  at  least  entitled  to  the  same  measure 
of  protection  as  is  the  servant  or  agent  upon  whose  request  he 
rendered  the  assistance:  Johnson  v.  Ashland  etc.  Co.,  71  Wis. 
553,  5  Am.  St.  Rep.  243,  37  N.  W.  823;  East  Line  etc.  R.  Co. 
V.  Scott,  71  Tex.  703,  10  Am.  St.  Rep.  804,  10  S.  W.  298; 
Goff  V.  Toledo  etc.  R.  Co.,  28  111.  App.  529 ;  Sloan  v.  Central 
Iowa  Ry.  Co.,  62  Iowa,  728,  16  N.  W.  331;  Barstow  v.  Old 
Colony  R.  R.,  143  Mass.  535,  10  N.  E.  255;  Marks  v.  Rochester 
R.  R.,  146  N.  y.  181,  40  N.  E.  782 ;  Cleveland  v.  Spicer,  16 
Com.  B.,  N.  S.,  399. 

It  is  also  held  that  the  substitute  or  helper  employed  and 
paid  by  the  servant  with  the  knowledge  or  acquiescence  of  the 
master  is  not  a  trespasser  or  mere  volunteer,  and,  while  en- 
gaged in  the  work  of  the  master,  the  latter  is  bound  to  exercise 
reasonable  care  for  his  safety:  Rummell  v.  Dilworth,  111  Pa. 
St.  343,  2  Atl.  355,  363 ;  Anderson  v.  Guineau,  9  Wash.  304, 
37  Pac.  449. 

While  the  master  owes  no  duty  to  the  intermeddler  who 
officiously  interferes  and  undertakes  to  perform  services  with- 
out request  or  employment,  and  while  some  courts  are  in- 
clined to  put  in  the  same  category  those  who  perform  services 
at  the  request  or  order  of  a  servant  having  no  general  au- 
thority to  employ  or  discharge  assistants,  the  general  con- 
sensus of  opinion  seems  to  be  that  one  who  in  good  faith 
1^''  enters  upon  the  master's  work  at  the  request  of  a  servant 
in  apparent  charge  of  such  work  is  not  a  trespasser,  but  as- 
sumes for  the  time  being  the  relation  of  a  servant.  As  such 
servant,  lie  occupies  the  same  relation,  and  becomes  subject 
to  the  same  rules,  including  the  operation  of  the  fellow-ser- 
vant rule,  as  do  those  who  are  directly  employed  by  the  mas- 
ter, even  though  he  may  not  be  entitled  to  recover  wages : 
See  cases  already  cited;  also  ^Mayton  v.  Texas  etc.  R.  R.,  63 
Tex.  77,  51  Am.  Rep.  637;  Eason  v.  S.  &  E.  T.  R.  R.,  65  Tex. 
577,  57  Am.  Rep.  606 ;  Osborne  v.  Knox  etc.  R.  R.,  i)S  Me. 
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49,  28  Am.  Rep.  16.  Stated  from  another  standpoint,  the 
master  has  (piite  often  been  held  liable  to  third  persons  for 
injuries  oecasioned  by  the  negligence  of  persons  performing 
his  work  at  the  request  or  employment  of  a  servant  to  whom 
such  work  was  intrusted :  Booth  v.  Wister,  7  Car.  &  P.  66 ; 
llaluptzok  V.  Great  Northern  Ry.  Co.,  55  Minn.  446,  57  N.  W. 
144,  26  L.  R.  A.  739;  Althorf  v.  Wolfe,  22  N.  Y.  355. 

If  there  be  any  doubt  as  to  the  soundness  of  the  doctrine 
laid  down  in  any  of  the  cited  cases,  it  wholly  disappears 
when  the  acquiescence  or  consent  of  the  ma.ster  in  the  act  of 
his  servant  may  be  inferred  from  proved  circumstances.  If. 
for  instance,  the  servant  has  been  in  the  habit  of  exercising 
such  authority  from  time  to  time  without  objection  from  the 
master,  or  has  made  use  of  an  assistant  or  substitute  so  fre- 
quently or  for  such  a  period  that  the  fact  may  fairly  be 
presumed  to  have  come  to  the  knowledge  of  those  in  authority 
over  him,  and  such  practice  has  not  been  fo'"bidden,  then 
such  acts  on  the  part  of  the  servaut  may  properly  be  held 
to  have  been  ratified,  and  ratification  is  equivalent  to  original 
authority.  Directly  in  point,  see  llaluptzok  v  Great  North- 
ern Ry.  Co.,  55  MJnn.  446,  57  N.  W.  144,  26  L.  R.  A.  739; 
East  Line  etc.  R.  R.  Co.  v.  Scott,  71  Tex.  703,  10  Am.  St. 
Rep.  804,  10  S.  W.  298;  Bradley  v.  New  York  etc.  R.  R.  Co., 
62  N.  Y.  99. 

In  verv'  many  of  the  cases  arising  for  judicial  consideration 
the  authority  of  the  agent  or  servant  in  a  given  case  arises 
less  from  the  use  of  express  language  or  the  giving  of  express 
directions  than  from  the  general  conduct  of  the  *^**  parties 
in  relation  to  the  business:  1  Am.  &  Eng.  Ency.  of  Law,  2d 
ed.,  959.  Such  authority  may  be  implied  from  a  single  trans- 
action:  Story  on  Agency,  7th  ed.,  959.  But  such  inference  is 
more  readily  and  more  surely  drawn  from  a  series  of  acts  or 
a  course  of  conduct.  By  ratification  of  past  acts,  others  of  a 
similar  luiture  may  be  Itinding  upon  the  principal  or  m.istci- 
on  the  ground  of  implied  authority:  Story  on  Agency.  Ttli 
ed.,  sec.  55.  In  the  llaluptzok  case  the  court  says:  "Sucii 
authority  may  be  implied  from  the  nature  of  the  work  to 
be  performed,  and  also  from  the  general  coui'se  of  conduiitiiig 
the  business  f)f  the  nuister  by  the  servant  for  so  long  a  tinit! 
that  knowled'^c  and  consent  of  \ho  master  may  be  inferred. 
It  is  not  iu>i-i'ssary  that  a  form.il  or  express  employment  iu 
Ijchalf  of  th(>  Ujastcr  should  <^xist,  or  tluit  compen.sation  should 
))e  paid  by  or  expected  from  him." 


March,  1905.]  Aga  v.  Harbach.  381 

In  the  light  of  these  well-established  rules  of  law,  let  iis 
look  at  the  case  before  us.  The  organization  of  the  defend- 
ant's factory  work  is  not  clearly  shown  by  the  record.  That 
part  of  the  business  carried  on  in  this  particular  building 
seems  to  have  been  under  the  superintendence  of  one  Rost,  and 
in  his  absence  the  authority  usually  exercised  by  him  was  in 
the  hands  of  one  Clark.  Defendant  gave  the  work  no  per- 
sonal supervision.  At  the  time  of  the  injury  to  plaintiff 
Rost  was  sick,  and  Clark  was  the  active  superintendent.  The 
plaintiff  and  other  of  the  employes  testify  that  Rost  (and,  in 
his  absence,  Clark)  was  the  superintendent;  that  the  hands 
employed  in  the  building  worked  under  the  directions  and 
orders  of  this  superintendent.  Boehler  was  himself  employed 
by  one  Vogland,  who,  we  may  infer,  had  some  sort  of  general 
supervision  of  the  engines  used  in  the  various  buildings  owned 
by  defendant.  His  office  or  headquarters  was  in  a  building 
at  some  distance  from  the  factory,  which  he  seldom  visited ; 
and  the  extent  of  his  duty,  so  far  as  disclosed  by  the  testi- 
mony, would  seem  to  have  been  to  keep  ^^^  the  engines  and 
power  in  working  order,  and  to  employ  engineers  whenever  it 
bcame  necessary  to  do  so,  though  there  was  nothing  to  show 
that  his  authority  in  this  respect  was  exclusive.  Indeed,  the 
»nly  evidence  of  his  authority  in  this  respect  is  Boehler 's 
<tatement  that  Vogland  employed  him,  and  that  he  had  seen 
him  employ  other  engineers;  while  plaintiff  offered,  but,  for 
some  reason  was  not  permitted  to  show,  that  on  other  occa- 
sions such  authority  had  been  exercised  by  the  superintendent. 
The  actual,  every-day  operation  of  the  engine  was  clearly  un- 
der the  control  of  Rost  or  Clark,  according  as  either  hap- 
pened to  be  in  the  actual  superintendence  of  the  shop.  He 
gave  the  orders  when  to  start  and  when  to  stop  the  machin- 
ery, and  when  to  increase  or  diminish  the  steam,  and  all  such 
orders  or  directions  as  might  be  necessary  for  the  proper  and 
efficient  utilization  of  the  power  for  the  use  of  the  factory. 
The  superintendent  was  the  one  representative  of  the  company 
coming  into  daily  and  hourly  contact  with  the  engineer.  He 
kept  the  engineer's  time,  and  through  him  all  the  employes 
in  the  building,  including  the  engineers,  were  regularly  paid 
their  wages. 

At  the  time  of  the  plaintiff's  injury  Boehler  had  been  en- 
gineer for  about  a  year  and  a  half.  Soon  after  entering  upon 
this  work  Boehler,  being  obliged  to  leave  for  a  few  days, 
applied  to  Vogland  to  furnish  a  substitute  during  his  absence. 
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Vofrland  replied:  "No,  sir;  when  you  want  to  get  off  for  any 
cause,  you  will  have  to  j?et  a  man  to  work  in  your  place." 
Acting:  upon  this  authority,  Boehler  did  then  employ  a  substi- 
tute, who  served  several  days.  From  time  to  time  thereafter, 
when  sick  or  for  other  reasons  he  desired  to  temporarily  ab- 
sent himself,  he  employed  other  substitutes.  lie  enumerates 
at  least  three  such  occasions  prior  to  the  employment  of  the 
plaintiff.  On  such  occasions  he  consulted  the  superintendent, 
Rost  or  Clark,  and  obtained  consent  to  his  absence,  and  to  the 
substitution  of  the  person  employed  by  him  in  the  engine- 
room.  The  superintendent  knew  of  the  service  being  rendered 
by  the  substitute,  and  gave  him  ^*'**  the  usual  and  necessary 
orders  about  the  operation  of  the  power.  The  persons  thus 
employed  served  from  one  or  two  to  sixteen  days  at  a  time. 
They  do  not  appear  to  have  been  entered  upon  the  regular 
payroll,  but  their  time  was  credited  to  Boehler.  On  payday 
the  money  for  each  person  on  the  payroll  of  the  factory  was 
inclosed  in  a  separate  envelope  and  sent  by  the  defendant  to 
the  superintendent,  who  delivered  it  to  the  person  for  whom 
it  was  intended.  On  some  of  the  occasions  when  Boehler  had 
employed  a  substitute,  Rost  or  Clark  opened  Boehler 's  en- 
velope before  delivering  it,  and  divided  the  money  between 
him  and  the  substitute  according  to  the  service  rendered  by 
them,  respectively.  At  other  times  the  envelope  and  contents 
were  delivered  to  Boehler,  with  directions  to  him  to  see  that 
his  assistant  received  his  share  of  the  moiie}'. 

On  December  8,  1899,  Boehler,  being  sick,  reported  the 
fact  to  Clark,  and  informed  him  of  his  desire  to  put  the 
plaintiff  in  his  place  for  a  few  days.  To  this  Clark  assented, 
;  nd  on  the  following  morning  plaintiff'  took  charge  of  the 
engine.  Clark  gave  him  orders  in  regard  to  his  work.  Dur- 
ing the  day  he  broke  a  fire  iron,  and  took  it  to  the  superin- 
tendent, who  had  it  repaired  and  returned  to  the  engine- 
room.  On  ^londay,  December  11th,  he  resumed  the  work, 
and  continued  until  about  4  o'clock  in  the  afternoon,  when 
lie  was  injured.  During  all  of  this  time  the  8U])erintendent 
of  the  factory  knew  of  his  [)resence,  and  accepted  his  ser- 
vices in  forwarding  the  work  of  the  factory.  If  these  cir- 
cumstances are  not  suffiriiMit  to  go  to  the  jury  upon  the  (iu(\s- 
tion  of  express  or  imi)lied  authority  of  Boehler  to  employ  a 
substitute,  as  well  as  iii)on  the  ratitication  of  his  acts  in  that 
l)ehalf,  it  would  be  very  diflicult  indeed  to  imagine  a  case 
sti'onir  enough  to  avoid  a  directed  verdict. 
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The  question  whether  plaintiff  was  employed  and  paid 
by  Boehler  in  his  individual  capacity,  or  whether  his  em- 
ployment is  to  be  considered,  in  the  law,  as  an  employment 
by  defendant,  is  not  material,  if  the  act  of  Boehler  in  bring- 
ing *^*  him  into  the  building  and  setting  him  to  work  was 
with  the  defendant's  express  or  implied  consent,  and  of  this 
there  was  ample  evidence  for  the  consideration  of  the  jur^^ 
Upon  this  point  the  Rummell  case,  above  cited,  decided  by  the 
Pennsylvania  court,  affords  instructive  reading.  There  the 
plaintiff  was  injured  in  the  defendants'  spikemill.  He  was 
not  employed  or  paid  by  the  defendants,  but  the  "roller  boss" 
of  the  mills,  who  was  paid  according  to  the  product  turned 
out  by  the  machine  in  his  charge,  employed  and  paid  him  as 
his  assistant.  This  was  known  to  defendants,  or  was  a  prac- 
tice of  such  long  standing  that  their  knowledge  might  be  in- 
ferred. AVhile  thus  engaged,  plaintiff  was  injured  by  negli- 
gence chargeable  to  the  defendants,  and  brought  suit  for  dam- 
ages. To  the  plea  that  the  relation  of  master  and  servant  did 
not  exist  between  the  parties,  and  that  the  defendants  owed 
the  plaintiff'  no  duty  by  reason  of  such  relation,  the  court  re- 
plies: "He  was  employed  by  the  roller  boss,  and  paid  by  him; 
but  whether  he  was  directly  in  the  defendants'  employ,  or 
indirectly,  as  the  assistant  of  Richards,  he  may  be  treated 
as  their  employe.  He  was  engaged  in  the  work  of  the  de- 
fendants, and  the  defendants  were  themselves  operating  the 

mill The  plaintiff  was  in  the  rightful  discharge  of  the 

duties  of  a  valid  employment,  and  the  relation  of  master  and 
servant  is  fairly  inferable  from  the  proof,  and  defendants  are 
therefore  bound  to  the  performance  of  all  the  duties  and 
entitled  to  all  the  protection  which  that  relation  affords." 

In  Sloan  v.  Central  Iowa  R.  R.  Co.,  62  Iowa,  728,  16  N.  W. 
331,  decided  by  this  court,  a  railroad  brakemau,  desiring  to 
be  absent  from  his  post  of  duty  for  several  days,  obtaine-d 
the  consent  of  Sloan  to  take  the  place  until  his  return.  There 
^  as  no  employment  or  consent  thereto  on  the  part  of  the 
company,  except  such  as  might  be  inferred  from  the  fact 
that  the  plaintiff  took  up  the  work  as  a  brakeman,  and  con- 
tinued therein  for  a  week,  with  the  knowledge  and  acipii- 
escence  of  the  train  conductor,  who  had  no  general  authority 
to  employ  brakemen.  In  executing  an  ^^^  order  given  by  the 
conductor,  he  was  injured;  and  this  court  upheld  his  riuht 
to  recover  damages,  saying:  "An  intermeddler  is  a  person  who 
offieiouslv  intrudes  into  a  business  to  which  he  has  no  rielit. 
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The  distinction  between  an  intermeddler  and  a  trespasser  is 
not,  in  any  ease,  ver>'  {,'reat.  Under  the  circumstances  of  this 
ease,  if  the  plaintiff  was  an  intermeddler,  he  was  a  trespasser. 
But  as  he  was  on  the  train,  and  discharged  the  duties  of 
brakeman,  for  six  days,  with  the  knowledge  or  consent  of  the 
conductor,  he  was  not  either.  The  train,  when  passing  be- 
tween stations  and  distant  from  any  otTficer,  is  in  charge  of 
the  conductor,  and  he  has  authority  to  eject  such  persons 
therefrom.  So  far  from  so  doing,  the  conductor  availed  him- 
self of  the  services  of  the  plaintiff,  and  required  him  to  per- 
form duties  which  were  necessary  and  essential  to  the  safe 
operation  of  the  train.  The  regular  brakeman  was  absent, 
and  it  is  immaterial  whether  with  or  without  cause.  The 
conductor  consented  that  the  plaintiff  should  perform  his 
duties." 

The  defendant  exercised  no  personal  supervision  over 
the  factory  when  plaintiff  was  injured.  His  superintendent 
in  charge,  laying  out  the  work,  directing  its  execution,  con- 
trolling the  operation  of  the  power  and  machinery,  keeping 
the  time  of  the  employes,  paying  their  wages,  was  his  alter 
ego,  whose  knowledge  was  his  knowledge,  whose  consent  was 
his  consent.  He  is  held,  therefore,  to  have  known  that  men 
employed  by  Boehler  were  in  charge  of  the  engine-room  for 
days  and  weeks  at  a  time,  and  that  such  men  were  executing 
orders  and  performing  services  in  his  business,  and  under  the 
direction  and  control  of  his  foreman  and  superintendent. 
It  would  be  grossly  unjust  to  permit  him  to  thus  tacitly 
consent  to  such  transactions,  and  reap  the  benefit  of  labor 
so  performed,  and  then  say:  "I  owe  these  persons  no  duty 
of  care  for  their  safety,  and,  if  they  see  fit  to  thus  serve  ray 
interest,  they  must  take  their  chances  of  all  concealed  traps 
and  dangers  created  by  my  negligence." 

In  our  judgment,  the  i)laintiff  was  entitled  to  have  the 
case  made  by  him  submitted  to  the  jury,  and  in  directing  a 
ma  verdict  against  him  there  was  error.  The  judgment  of  the 
district  court  is  tiierefore  revci'scd. 


One  Vohinlarily  Viutcrlaking  to  Perform  Services  for  anotlicr  who 
assents  thereto  .(t:iii(is  in  the  rehit.oii  of  servant  to  '.he  latter  while 
80  enjjaged:  8eo  the  note  to  Urnwu  v.  Smith,  22  Am.  St.  Kep.  4(j'.i. 
A  servant,  thouffh  a  mere  \(ilunteer,  and  not  expecting  comj)ensati()n 
for  the  work  done,  ;s,  if  oiiga^'ed  at  the  r  quest  of  the  man  in  ehargo 
of  the  work,  for  the  time  being,  the  .  ervant  of  the  master,  and 
entitled  to  the  same  pre  tectior  as  his  oth*>r  servants:  olinson  v. 
Ashland  etc.  Co..  71  Wis.  553,  5  \m.  St.  Kep.  2);{.  See,  too.  East 
I/me    etc.    }<.    M.   Co.    V.    Scott.    71    Tex.    7(i:{.    10   Am.    St.    Hep.    Sol.      It 
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has  been  held,  however,  that  a  master  owes  no  contract  obligation 
to  one  voluntarily  assisting  his  servants,  and  that  such  volunteer 
assumes  all  the  risks  incident  to  the  situation:  Evarts  v.  St.  Paul 
etc.  By.  Co.,  56  Minn.  141,  45  Am.  St.  Rep.  460.  As  to  whether  the 
relation  of  fellow-servant  exists  as  between  employes  and  a  thir.l 
person  who  volunteers  to  assist  them,  see  Railroad  v.  Ward,  98 
Tenn.  123,  60  Am.  St.  Rep.  848;  Bonner  v.  Bryant,  79  Tex.  540, 
23  Am.  St.  Rep.  361;  Rhodes  v.  Georgia  R.  R.  Co.,  84  Ga.  320,  20 
Am.  St.  Rep.  362;  note  to  Fox  v.  Sanford,  67  Am.  Dec.  597. 


BEH  V.  BAY. 

[127  Iowa,  246,  103  N.  W.  119.] 

JUDGMENT  Against  Principal — ^Effect  on  Surety. — A  judg- 
ment, in  an  action  by  the  holder  cf  a  secured  note  against  the  prin- 
cipal therein  alone,  that  the  note  has  not  been  paid  is  res  judicata 
and  binding  on  the  surety  on  such  note,  in  a  subsequent  action  against 
him  by  the  holder  thereof,  in  which  the  same  defense  of  payment  is 
set  up  as  was  interposed  to  the  former  action,     (pp.  386,  387.) 

Cullison  &  Robinson,  for  the  appellant. 

Byers,  Lockwood  &  Byers,  for  the  appellee. 

247  SHERWOOD,  C.  J.  H.  Ramsay  Bay,  as  principal,  and 
J.  0.  Ramsay,  the  appellant,  as  surety,  executed  and  delivered 
to  the  plaintiff  the  note  in  suit.  After  it  became  due,  and  be- 
fore this  suit  was  brought,  H.  Ramsay  Bay  sued  the  plaintiff 
herein  for  the  possession  of  the  note,  alleging  that  he  had 
paid  the  same  in  full.  Issue  was  duly  joined  and  tried  to  a 
jury,  which  found  that  the  note  had  not  been  paid,  and  there 
was  a  judgment  against  Bay  for  costs.  In  his  answer  to 
this  suit,  the  appellant,  J.  0.  Ramsay,  admitted  the  execu- 
tion of  the  note,  alleged  his  relation  thereto,  and  that  it  had 
been  paid  by  his  principal.  The  plaintiff  then  pleaded  the 
judgment  in  the  former  action  as  an  adjudication  of  the 
cpiestion  of  payment.  There  was  a  demurrer  to  this  plea, 
which  was  overruled,  and,  the  appellant  electing  to  stand 
on  his  demurrer,  judgment  was  rendered  against  him. 

It  was  admitted  that  the  payment  pleaded  by  the  appel- 
lant Ramsay  was  the  same  payment  relied  on  by  H.  Ram- 
say in  his  suit  for  the  possession  of  the  note.  The  only 
question  for  determination,  then,  is  whether  the  former  ad- 
judication that  the  principal  had  not  paid  the  note  is  con- 
clusive 248  on  the  surety.  A  judgment  of  a  court  of  compe- 
Am.   St.  Rep.,  Vol.   109—25 
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tent  jurisdiction  is  conclusive  between  the  parties  to  the  action, 
either  as  a  plea  in  bar  or  as  evidence  in  estoppel,  not  only 
as  to  every  question  actually  in  issue  and  decided,  but  every 
question  within  the  issues  which  might  have  been  presented 
and  decided.  And  it  is  further  true  that  a  judgment  is  as 
effective  on  privies  as  on  parties.  The  appellant  was  not  a 
party  to  the  action  between  his  codefendant  and  the  plaintiff 
here,  and,  if  the  judgment  in  that  case  is  a  bar  in  this,  it 
must  be  because  of  his  privity  with  Bay.  It  is  the  general 
rule  that  the  relation  of  surety  and  principal  does  not  create 
privity,  in  the  sense  in  which  tli«  law  of  estoppel  is  applied : 
Bigelow  on  Estoppel,  4th  ed.,  138,  and  cases  cited ;  jNIcConnell 
V.  Toor,  113  Iowa,  133,  84  N.  W.  9G8,  52  L.  R.  A.  312;  Gor- 
man V.  Williams,  117  Iowa,  560,  91  N.  W.  819;  McDonald  v. 
Gregory,  41  Iowa,  513.  Privity  relates  to  persons  in  their  re- 
lation to  property,  and  means  only  a  mutual  succession  or  rela- 
tion to  the  same  right  of  property:  McDonald  v.  Gregory,  41 
Iowa,  513.  See,  also,  24  Am.  &  Eng.  Ency.  of  Law,  746,  and 
cases  cited.  In  the  former  litigation,  however,  but  one  ques- 
tion was  determined,  and  that  was  w'hether  the  note  had  been 
paid  by  Bay.  Had  it  been  determined  that  it  w^as  so  paid,  he 
would  have  been  entitled  to  the  possession  thereof,  and  tlie  aj)- 
pellant  would  have  been  released  from  liability  as  surety, 
because  nothing  was  due  from  his  principal.  The  judgment 
determined  a  property  right,  because  the  action  related  to  a 
valuable  riglit  and  interest.  The  appellant  did  not  claim  that 
he  had  paid  the  note,  but  based  his  plea  of  payment  on  tlic 
identical  transaction  presented  in  the  former  suit.  Hence  tlie 
right  upon  which  he  relied  depended  upon  the  right  of  Bay, 
and  involved  the  same  property  right  litigated  therein. 
Furthermore,  it  appears  that  he  was  a  witness  for  Bay,  and 
such  fact  alone  has  been  held  an  estoppel  by  courts  of  great 
al)ility. 

(Jrdinarily,  a  surety  may  avail  himself  of  any  defense 
or  setoff  which  is  available  to  the  principal,  and  the  right  to 
do  so,  with  the  consent  of  the  principal,  is  expressly  given 
•^iu  ),y  section  'i^u'2  of  the  Code;  and  it  is  undoubtedly  true 
that  an  adjudication  of  the  lu-inciijal's  right  to  a  setoff'  or 
counterclaim  would  be  conclusive  on  the  surety  afterward 
seeking  the  IxMicfit  th(>reof,  and  we  see  no  valid  reason  wliy 
the  same  rule  should  not  l)e  applied  in  this  (rase.  The  pre 
cise  (juestion  was  determineil  by  the  supreme  court  of  Wis 
cons-in  in  Bank  of  New  London  v.  Ketchuni,  G()  AVis.  428,  2!i 
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N.  W.  216,  and  the  same  conclusion  was  reached.  See,  also, 
Knoxville  Nat.  Bank  v.  Hanirick,  67  Iowa,  583,  25  N.  W.  816. 
The  cases  of  McConnell  v.  Poor,  113  Iowa,  133,  84  N.  W.  968, 
52  L.  R.  A.  312,  and  Gorman  v.  Williams,  117  Iowa,  560,  91 
N.  W.  819,  are  distinguishable  from  this  because  of  the  differ- 
ence in  the  facts. 

We  think  the  demurrer  was  properly  sustained,  and  the 
judgment  is  affirmed. 


Judgments  Against  Principals  as  evidence  against  their  sureties  are 
discussed  at  length  in  the  monographic  note  to  Charles  v.  Hoskins, 
83  Am.  Dec.  380-390.  In  the  absence  of  notice  and  opportunity  to 
defend,  or  of  assumed  responsibility  for  the  result  of  an  action,  a 
judgment  against  the  principal  therein  is  not  conclusive  against  his 
surety,  but  can  ,je  introduced  ^snly  as  evidence  of  its  own  existence, 
and  not  as  evidence  of  .ny  of  the  facts  upon  which  its  recovery 
rests:  Grommes  v.  St.  Paul  Trust  Co.,  147  111.  634,  37  Am.  St.  Kep. 
248.     See,  too,  State  v.  Goggin,  191  Mo.  482,  post,  826. 


WISCONSIN  LmrBER    COIMPANT    v.    GREENE    AND 
WESTERN  TELEPHONE  COMPANY. 

[127  Iowa,  350,  101  N.  W.  742.] 

PLEADING    AND    PRACTICE. — Motion    to    Strike    out    an 

amended  answer  is  not  waived  by  having  filed  a  demurrer  to  the 
original  answer,     (p.  390.) 

PLEADIN-T  AND  PRACTICE. — A  demurrer  to  an  original 
pleading  may  be  amended  after  an  amendment  to  the  pleading,  (p. 
390.) 

PLEADING  AND  PRACTICE — Waiver  of  Error. — If  a  plead- 
ing is  styled  a  '-motion  to  strike,"  but  is  treated  by  all  parties  as 
an  amendment  to  a  demurrer,  any  error  in  regard  the  name  given 
to  the  pleading  is  waived,      (p.  390.) 

CORPORATIONS — Estoppel. — A  corporation  cannot  accept  and 
ratify  contracts  in  so  far  as  they  are  beneficial  to  it,  and  repudiate 
them  in  so  far  .  i  they  impose  any  lialnlity  on  it,  on  the  ground  of 
want   of  authority   in  its   officers   to   make   such   contracts,      (p.   390.) 

CORPORATION.-; — Contracts — Presumption. — If  an  executed 
contract  is  under  the  seal  and  bears  the  signature  of  the  corpora- 
tion and  its  officers,  it  will  be  presumed  n6t  only  that  the  contract 
was  in  fact  made  and  executed  by  the  corporation,  but  also  that  its 
oflQcers  had  power   to   make   it.     (pp.   390,   391.) 

CORPORATIONS — Power  to  ivepurchase  Stock. — A  corpora- 
poration  has  power,  in  the  absence  of  charter  restrictions,  to  make 
valid  contracts  for  the   repurchase  of  its  own   stock,      (p.   391.) 

CORPORATIONS — Contracts — Ultra  Vires. — A  contract  be- 
tween a  corporation  and  certain  of  its  stockholders  to  pay  dividemls 
in  passes,  and  in  case  of  sale  of  its  franchise  to  repurchase  thrir 
stock  is  not  ultra  vires  and  void  as  against  public  policy,  wliere  the 
corporation  is  not  insolvent  and  no  fraud  is  shown,     (p.  394.) 


388  American  State  "Reports,  Vol.  109.  [Iowa, 

CORPORATIONS— Ultra  Vires  Contracts.— The  plea  of  ultra 
vires  is  not  favored,  and  when  a  corporation  has  received  the  bene- 
fits growiiijf  out  of  a  contract,  it  will  be  enforced  against  the  cor- 
poration unless  (iitircd  into  through  fraud,  or  there  are  persuasive 
considerations  of   jniblic   policy   involved,      (p.   395.) 

Cliggett,  Rule  &  Keeler  and  J.  J.  Clark,  for  the  appellant. 
A.  A.  Adams,  for  the  appellee. 

352  DEEMER,  C.  J.  The  cases  were  not  tried  together,  nor 
were  they  submitted  in  this  court  as  one,  but,  as  the  questions 
arisinj;  are  common  to  each  ca.se,  thoy  will  be  disposed  of  in 
one  opinion. 

Each  of  the  plaintiffs  purchased  and  paid  for  certain 
shares  of  stock  in  the  defendant  telephone  company,  upon  the 
express  a<;reement  that  each  should  receive  for  every  share 
of  stock  one  stockholder's  pass,  <;ood  over  all  the  lines  and 
free  excharifres  of  the  defendant,  as  and  for  a  dividend  on 
each  share.  It  was  further  stipulated  that  in  tlie  event  plain- 
tiffs ceased  usinp:  these  passes,  or  assifjcned  or  transferred  any 
of  their  stock,  the  plaintiffs  or  their  assifjnees  should  there- 
upon and  thereafter  be  entitled  to  dividends  on  their  stock,  the 
same  as  any  other  shareholder.  As  a  part  of  the  same 
transaction  it  was  expressly  agreed  by  the  defendant  com- 
pany that  in  the  event  it  sold,  assi<;ned  or  transferred  any 
of  its  connections,  franchises  or  business  in  the  state  of 
^linncsota,  it  would,  \]]wn  demand,  repurchase  from  ])lain- 
tiffs,  at  the  par  value  thereof,  any  of  the  shares  of  stock  then 
held  by  them;  and  plaintiffs  on  their  part  agreed  lo  accent 
in  payment  therefor  the  par  value  aforesaid.  These  con- 
tracts were  each  made  in  the  name  of  the  defendant  company, 
under  its  corporate  seal,  by  its  secretary  and  pi-esident.  It 
is  allefj:ed  in  the  i>etitions  that  the  (lel'<>n(lant  sold  its  Min- 
nesota lin(>s,  coiniectioii.s,  franchisees  and  business  to  one 
Averill,  or  to  llie  United  Tt'h'plione  and  Telcij^raph  Company; 
and  it  is  also  aUetred  that  from  and  after  Au^nist  21,  1901, 
the  transfei'ee  of  this  Minnesota  business  r(>fused  to  reco^ni/.e 
])laintin"s'  passes,  and  denies  Ihewi  the  rii^ht  to  use  the  lines 
and  free  exclnniLre  connections  purchased  by  it.  PlaintilTs 
thei-enpon  demanded  ol'  dcrfiidant  tliat  it  repurchase  the  stoclc 
as  agreed,  and  tendered  the  same  lo  it.  Det'eiulant  refused 
ar.a  |^,  repui'chase.  and  thefeu|)on  these  actions  were  com- 
menced to  recov(M-  the  at-i-ecd  par  value,  willi  interest,  accord- 
intr  to  the  terms  oi  the  contracts. 
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The  answers,  which  are  identical,  are  long,  and  made 
up  of  many  divisions  and  paragraphs.  We  shall  not  set 
them  out  in  extenso,  but  content  ourselves  with  stating  the 
substance  thereof,  in  connection  with  the  claims  now  made  by 
the  defendant  regarding  the  sufficiency  thereof. 

Aside  from  a  point  of  practice  which  we  shall  hereafter 
note,  defendant's  contentions  are:  1.  That  the  agreements 
to  repurchase  and  for  free  passes  were  unauthorized  by  the 
defendant,  and  that  its  officers  who  made  the  agreements  had 
no  authority  to  do  so;  2.  That  there  was  no  consideration 
for  the  agreements  to  repurchase;  and  3.  That  as  there  were 
a  number  of  other  persons  who  held  stock  in  the  defendant 
company,  who  had  no  right  to  free  passes,  and  no  such  agree- 
ments for  repurchase,  and  who  purchased  their  stock  with- 
out notice  or  knowledge  of  the  agreements  with  plaintiffs, 
and  as  these  agreements  operated  to  diminish  the  value  of  the 
earnings  and  the  assets  of  the  company,  to  the  prejudice  of 
these  other  stockholders  and  the  creditors  of  the  company, 
said  promise  of  free  passes  and  of  repurchase  were  an  undue 
and  unjust  discrimination  in  the  plaintiff's  favor,  to  the 
prejudice  of  other  stockholders  and  the  general  public,  and 
therefore  void  as  against  public  policy.  The  second  matter 
of  defense  was  withdrawn  by  the  defendant,  and  it  elected 
to  rely  upon  the  first  and  third.  After  the  submission  of 
the  demurrers  plaintiffs  filed  amendments  to  their  petitions, 
to  meet  the  second  point  made  by  the  defendant,  and  to  this 
defendant  filed  a  general  denial  as  a  part  of  its  answers. 
Thereupon  plaintiffs  filed  motions  to  strike  the  first  and  third 
divisions  of  the  answers,  because  they  contained  irrelevant 
and  immaterial  matter,  did  not  state  any  defensive  or  issu- 
able facts,  and  for  the  further  reason  that  these  divisions 
each  showed  completed  transactions  of  which  the  defendant 
had  had  the  benefit,  and  that  it  was  now  estopped  from  re- 
pudiating ^^^  the  same.  The  motions  to  strike  were  sustained, 
but  no  specific  rulings  seem  to  have  been  made  upon  the 
demurrers. 

The  practice  point  made  by  the  defendant  is  that  the 
plaintiffs  waived  their  right  to  file  motions  by  demurring  to 
the  answers,  and  that  a  motion  to  strike  is  an  improper 
method  of  testing  the  sufficiency  of  matters  pleaded  in  defense. 
Conceding  the  correctness  of  both  propositions — and  that  they 
are  technically  correct  none  w411  deny — still  this  court  has 
never  been  very  insistent  upon  technical  accuracy  in  the  use 
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of  names  given  to  such  pleadings  as  are  here  involved :  Chase 
V.  Kay  nor,  78  Iowa,  449,  43  N.  W.  269 ;  Seiffert  Co.  v.  Hart- 
well,  94  Iowa,  576,  58  Am.  St.  Rep.  413,  63  N.  W.  339 ;  Rhoad- 
abeck  v.  Blair  Co.,  62  Iowa,  368,  17  N.  W.  582.  As  to  the  al- 
leged waiver  by  the  filing  of  the  demurrers,  it  appears  that, 
after  the  d.emnrrers  had  been  submitted,  plaintiffs  filed  amend- 
ments to  their  petitions,  and  to  these  defendant  filed  amend- 
ments to  its  answers.  This  being  true,  the  right  to  move  was 
not  waived.  But  even  if  it  were,  plaintiffs  had  the  right  to 
amend  these  demurrers,  which  is  practically  what  they  did  in 
filing  what  they  denominated  motions  to  strike.  No  objection 
seems  to  have  been  taken  at  the  time  to  the  manner  in  which 
the  questions  were  sought  to  be  raised.  The  motions  were 
treated  by  all  parties  as,  in  effect,  amendments  to  the  demur- 
rers, in  so  far  as  they  related  to  divisions  1  and  3  of  the  an- 
swer; and  while  undoubtedly  misnamed,  this  will  not  con- 
stitute  reversible  error:  See   authorities  hitherto   cited. 

2.  The  first  divisions  of  the  answers  pleaded  want  of 
authority  in  the  officers  of  the  corporation  to  execute  the  con- 
tracts referred  to  and  relied  upon  in  the  petitions,  and  want 
of  power  or  legal  authority  to  make  the  same.  There  is  no 
denial  of  the  execution  of  the  contracts  by  the  president  and 
secretary  in  the  name  of  the  corporation  and  under  its  cor- 
porate seal,  and  this  must  be  taken  as  a  conceded  fact,  but  it 
is  claimed  that  the  answers  raise  an  issue  as  to  the  authority 
and  power  of  the  agents  and  of  the  corporation  to  make  such 
:i55  contracts.  We  take  it  that  the  pleader  intended  to  raise 
two  questions  thereby:  1.  Want  of  authority  in  fact;  and  2. 
Want  of  legal  power  in  law. 

As  to  the  first  proposition,  it  clearly  appears,  from  the 
implied  color  which  the  answer  must  give  in  order  that  the 
defense  may  be  considered  at  all,  that  these  olTicers  did  in 
fact  make  the  contracts  as  alleged  in  the  petition,  under  the 
tical  of  the  corporation,  and  that  the  defendant  corporation 
has  had  and  enjoyed  the  benefits  of  such  contracts.  This  be- 
ing true,  the  corporation  cannot  aece])t  and  ratify  the  con- 
tracts in  so  far  as  they  were  beneficial  to  it,  and  repudiate 
them  in  so  far  as  they  imposed  any  lial)ility  on  its  i)art.  it 
acce])ted  plaintilf's  money  on  the  strengtli  of  these  contracts. 
and  cannot,  wliile  retaining  tiie  same,  be  lieard  to  say  tliat  ils 
officers  had  no  authority  to  make  the  contracts  under  which  it 
was  receiviMJ.  Tliis  is  hornbook  law,  and  we  need  only  cite 
in  its  support  Field  v.  Eastern  Bldg.  etc.  Assn.,  117  Iowa,  iSO; 
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90  N.  W.  717 ;  Moore  v.  M.  E.  Church,  117  Iowa,  33,  90  N.  W. 
492 ;  Melledge  v.  Boston  Iron  Co.,  5  Cush.  158,  51  Am.  Dec. 
59 ;  Philadelphia  etc.  R.  Co.  v.  Howard,  13  How.  307,  14  L.  ed. 
157. 

The  contract  being  under  the  seal  of  the  corporation, 
and  the  signature  of  the  corporation  and  its  officers  being 
undenied,  it  will,  of  course,  be  presumed  not  only  that  the 
contract  was  in  fact  executed,  but  that  its  officers  had  power 
to  make  it:  Blackshire  v.  Iowa  Homestead  Co.,  39  Iowa,  624. 
This  point  as  to  actual  authority  or  adoption  by  ratification 
assumes,  of  course,  that  the  contracts  were  such  as  the  officers 
might  have  been  authorized  to  perform. 

The  next  proposition,  as  to  legal  power  or  authority, 
raises  incidentally  the  question  of  ultra  vires;  that  is  to  say, 
defendant  pleaded  want  of  legal  authority  in  its  officers  to 
make  the  contract  in  question.  As  pleaded  in  the  answer,  this 
is  largely  a  legal  conclusion  of  the  pleader,  and  might  well 
be  disregarded  upon  this  ground;  but,  treating  the  point  as 
properly  raised,  we  have  ^"^  this  state  of  facts:  There  is  no 
showing  as  to  the  charter  rights  of  the  defendant;  that  is, 
there  is  nothing  appearing  therein  which  expressly  prohibits 
the  making  of  such  contracts  as  are  here  involved.  We  have 
to  deal,  then,  wnth  its  implied  powers.  The  contracts  made 
betw^een  the  parties  provide  for  two  things:  1.  The  pay- 
ment of  what  is  in  the  nature  of  guaranteed  dividends ;  and 
2.  The  repurchase  of  the  stock  by  the  corporation  under  cer- 
tain conditions.  With  the  first  we  now  have  nothing  to  do, 
as  plaintiffs  are  not  asking  for  dividends  or  their  equivalent, 
nor  are  they  in  any  manner  relying  upon  that  provision  of 
the  contracts.  In  so  far  as  this  record  shows,  they  have  re- 
ceived all  the  dividends  to  which  they  are  entitled.  At  any 
rate,  they  are  not  asking  any  here.  They  seek  in  these  actions 
to  enforce  the  agreement  as  to  the  repurchase  of  their  stock. 
This  agreement  is  entirely  distinct  from  the  agreement  to 
pay  dividends.  In  this  connection  it  is  entirely  immaterial 
whether  they  received  any  of  the  promised  dividends  or  not,  or 
as  to  whether  or  not  that  part  of  the  agreement  is  of  any  val- 
idity. The  contracts  for  dividends  and  for  repurchase  of  the 
stock  are  divisible  in  so  far  as  the  point  now  under  considera- 
tion is  concerned ;  that  is  to  say,  want  of  legal  power  to  make 
the  contracts  to  repurchase  the  stock.  As  to  that  point,  it  is 
well  settled  in  this  jurisdiction  that,  in  the  absence  of  charter 
restrictions,  a  corporation  has  power  to  make  valid  contracts 
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for  the  repurchase  of  its  own  stock:  Iowa  Lumber  Co.  v. 
Foster,  49  Iowa,  25,  31  Am.  Rep.  140;  West  v.  Averill 
Grocery  Co.,  109  Iowa,  488,  80  N.  W.  555 ;  Rollins  v.  Shaver 
Co.,  80  Iowa,  380,  20  Am.  St.  Rep.  427,  45  N.  W.  1037.  See, 
also.  City  Bank  v.  Bruce,  17  N.  Y.  507 ;  Commissioners  v. 
Thayer,  94  U.  S.  631,  24  L.  ed.  133.  So  that,  in  so  far  as  legal 
lH)wer  and  authority  is  concerned,  the  first  division  of  the  an- 
swers tenders  no  defense. 

3.  The  second  division  of  the  answers,  pleading  want 
of  consideration,  was  withdrawn,  and  to  it  we  give  no  further 
attention. 

4.  In  the  third  division  the  point  is  made  not  only 
^^"^  that  the  officers  had  no  authority,  but  that  the  entire 
.scheme  was  and  is  ultra  vires,  contrary  to  public  policy,  and 
void.  It  is  claimed  that  the  agreement  to  repurchase  the  stock 
at  par,  and  to  pay  dividends  in  passes,  constituted  a  fraud 
upon,  and  an  unjust  discrimination  in  favor  of  these  plain- 
titTs  against  the  other  stockholders,  and  that  such  contracts 
were  beyond  the  power  of  the  corporation. 

This  defense,  as  will  be  noticed,  is  made  by  the  corpora- 
tion itself,  which  has  received  all  of  tlie  benefits  of  the 
transaction  on  its  part.  The  agreement  for  free  passes  and 
to  pay  dividends  is  out  of  the  case,  save  as  it  may  bear  on  the 
question  of  fraud  in  the  transaction,  for,  as  already  stated, 
that  part  of  the  contract  has,  so  far  as  this  case  is  concerned, 
been  fully  executed,  and  is  functus  officio.  But  it  is  con- 
tended that  the  agreement  to  repurchase,  which  is  as  yet 
e.\eeutory  in  character,  cannot  be  enforced,  for  that,  if  it  be 
recognized  and  sustained,  it  may  and  will  diminish  the  earn- 
ings and  assets  of  the  company,  to  the  prejudice  of  other 
stockholders  and  creditors.  This  is,  in  our  judgment,  the 
only  debatable  question  in  the  case.  There  is  no  claim  of 
any  actual  fraud  in  the  transaction,  and  no  suggestion  of  any 
secrecy  with  reference  to  the  agreement.  ]\loreover,  there 
is  no  statenient  either  in  })leadings  or  argument  that  the  stock 
is  not  worth  what  the  defendant  agreed  to  repurchase  it  for. 
Reliance  is  phiced  solely  on  statements  to  the  eflect  that  the 
other  st()'*kh()l(lers  liad  no  such  jirivileges  or  agreements,  and 
that  said  agreements  to  repurchase  diminislied  the  value  of 
the  earnings  and  the  assets  of  the  e()inj)any,  to  the  prejudice 
of  other  stockholth'rs  and  creditors.  It  goes  without  say- 
ing that  the  enforcement  of  these  contracts  will  take  the 
amount  paid  for  tlie  repurchase  of  the  stock  out  of  the  earn- 
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ings  and  assets  of  the  company.  But  this  is  true  in  every 
case  where  a  corporation  is  permitted  to  repurchase  its  own 
stock.  However,  its  stockholders'  liability  is  reduced  by 
that  amount,  and,  in  the  absence  of  fraud  or  a  plea  of  in- 
solvency on  the  part  of  the  corporation,  we  do  not  see  how 
^^^  either  the  stockholders  or  creditors  are  prejudiced,  unless 
it  appears  that  the  corporation  agreed  to  pay  more  for  the 
stock  than  it  was  worth.  No  claim  of  this  kind  is  made  in 
the  defendant's  answer,  save  by  way  of  a  general  statement 
of  a  legal  conclusion  that  the  earnings  and  assets  will  be 
diminished  to  the  prejudice  of  defendant's  stockholders  and 
creditors.  No  facts  are  pleaded,  however,  which  will  justify 
any  such  inference.  No  actual  fraud  or  secrecy  is  pleaded, 
but  it  is  argued  that  such  a  transaction  is  contrary  to  public 
policy. 

The  cases  differ  in  many  respects  from  most  of  those 
cited  by  counsel  for  the  defendant  company.  In  most  of 
them  the  subscriber  for  stock  was  endeavoring  to  escape  lia- 
bility on  his  contract  by  reason  of  a  contract  or  an  under- 
standing that  he  was  not  to  be  liable  thereon,  or  that  his 
liability  was  contingent  or  for  only  a  part  of  the  amount  of 
the  subscription  price.  This  case  involves  no  such  question. 
Here  the  defendant  corporation  is  endeavoring  to  escape  lia- 
bility on  a  contract  for  repurchase,  of  which  it  had  the  full 
benefit,  because  of  some  actual  or  implied  fraud,  or  because 
the  contract  is  void  as  being  against  public  policy.  We  fail 
to  see  that  any  question  of  public  policy  is  involved.  A  cor- 
poration may  guarantee  dividends  upon  its  stock  if  it  is  so 
minded.  To  hold  otherwise  would  be  to  set  aside  many  con- 
tracts of  the  kind,  which  no  one  heretofore  has  thought  of 
questioning.  The  free  use  of  its  lines  was  given  as  and  for 
dividends,  and  the  plaintiffs  had  the  right  at  any  time  to 
renounce  that  part  of  the  agreement  and  to  accept  regular 
dividends.  It  is  not  contrary  to  public  policy  for  a  cor- 
poration to  repurchase  its  own  stock.  This  has  many  times 
been  held,  not  only  by  this  court,  but  in  other  jurisdictions 
as  well.  Of  course,  fraud  will  defeat  any  contract ;  but 
no  actual  fraud  is  pleaded,  nor  is  there  any  attempt  to  plead 
facts  from  which  fraud  might  be  inferred.  At  best,  there 
is  a  mere  suggestion  or  inference  of  fraud,  but  no  sufficient 
facts  are  pleaded  from  which  svich  inference  may  legitimately 
^^^  be  drawn.  There  is,  as  we  have  said,  no  showing  that  the 
corporation  is  insolvent,  and  no  attempt  to  plead  or  show  that 
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the  stock  is  not  worth  what  defendant  agreed  to  give  for  it. 
True,  other  stockholders  were  not  given  the  rights  accorded 
to  these  plaintifTs,  but  this  in  itself  is  no  reason  for  not  en- 
forcing the  contracts  against  the  corporation  itself,  for  there 
is  no  showing  of  any  prejudice  to  other  stockholders.  It 
may  be  that  their  stock  is  worth  more  than  par.  As  to  this 
Ave  are  not  advised.  But  in  the  absence  of  direct  averment, 
we  cannot  presume  anything  in  defendant's  favor  in  order 
to  defeat  these  contracts,  that  it  may  escape  from  what  ap- 
pear on  their  face  to  be  valid  obligations.  Having  received 
the  benefits  of  these  contracts,  it  does  not  lie  in  defendant's 
mouth  to  i^lead  the  invalidity  thereof  because  ultra  vires: 
Field  v.  Eastern  Bldg.  etc.  Assn.,  117  Iowa,  185,  90  N.  W.  717. 
See,  also,  Fremont  C.  M.  Co.  v.  Thomsen,  65  Neb.  370,  91  N. 
W.  376;  Watts  v.  Equitable  Mut.  Life  Assn.,  Ill  Iowa,  90, 
82  N.  W.  441. 

The  defendant  is  not  a  mutual  company;  it  is  purely 
a  stock  concern ;  and  we  know  of  no  reason  of  public  policy 
or  of  sound  morals  which  inhibits  it  from  making  such  con- 
tracts as  are  here  sought  to  be  enforced,  in  the  absence  of 
some  showing  of  fraud  or  mala  fides.  The  public  has  no  in- 
terest in  such  matters.  Perhaps  a  ca.se  might  be  made  where 
other  stockholders  or  creditors  could  intervene,  or  in  which 
creditors  could  enforce  some  liability  again.st  the  plaintiffs, 
or  object  to  the  enforcement  of  the  contracts,  but  no  such 
questions  are  presented  by  this  record.  Plaintiff's  paid  full 
value  for  their  stock  when  they  purchased  it,  and  were  in- 
duced to  purchase  through  the  promises  and  agreements  of 
the  defenadnt,  its  ofificers  and  agents.  To  now  allow  the  de- 
fendant to  repudiate  its  agreements  would  be  offering  a 
premium  upon  wrongdoing.  The  plea  of  ultra  vires  is  not 
looked  upon  with  favor,  and,  when  a  corporation  has  received 
the  benefits  growing  out  of  a  contract,  such  contract  will 
be  enforced  against  it,  unless  it  be  entered  into  through 
friiud,  or  there  be  persuasive  considerations  of  public  ])olicy 
:;«;o  involved.  Neither  of  these  appears  in  the  defendant's  an- 
swer. As  fully  sustaining  our  conclusions  on  this  j^oiiit, 
see  Field  v.  i:astern  Bldg.  etc.  Ass!i..  117  Iowa,  1S5,  90  N.  W. 
717;  Wright  v.  Pii>e  Line  Co.,  101  Vn.  St.  204,  47  Am.  Rep. 
701 :  Chesfer  T.lass  Co.  v.  Dewey,  16  I^lass.  94,  8  Am.  Deo.  12H ; 
.Manchester  R.  Co.  v.  Concord  \{.  R..  i^G  N.  II.  100,  49  Am.  St. 
]?ep.  582.  20  Atl.  383,  9  L.  R.  A.  689;  Nat  Bank  v.  ]\latthews, 
98  U.  S.  621,  25  L.  ed.  188. 
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In  order  to  recover  in  this  case,  plaintiffs  are  not  re- 
quired to  reply  upon  an  illegal  contract.  The  agreement  to 
repurchase  the  stock  was  neither  ultra  vires,  illegal,  nor  im- 
moral. There  was  no  actual  fraud,  and  no  facts  are  stated 
from  which  fraud  may  legitimately  be  inferred.  Stock- 
holders may,  in  equity,  sometimes  set  aside  ultra  vires  acts 
done  by  a  corporation,  which  the  corporation  itself  may  not 
take  advantage  of:  Railroad  Co.  v.  EUerman,  105  U.  S.  166, 
26  L.  ed.  1015;  4  Thompson  on  Corpoi-ations,  sec.  4483  et 
seq.  But  in  such  cases  it  must  be  shown  that  the  conduct  of 
the  officers  or  directors  works  a  substantial  injury.  However, 
speculation  on  this  point  is  unnecessary,  for  the  questions  are 
not  here  at  issue.  We  reach  the  conclusion  that  the  third  di- 
vision of  the  answer  presents  no  defense. 

5.  Lastly,  it  is  argued  that  the  court  erred  in  render- 
ing judgments  against  the  defendant  for  the  reason  that  the 
plaintiffs  did  not  tender  and  bring  their  shares  of  stock  into 
court  at  the  time  the  judgments  were  rendered.  This  point 
does  not  seem  to  have  been  made  in  the  lower  court,  and,  of 
course,  cannot  be  taken  advantage  of  here.  But  we  find  that 
plaintiffs  did  make  a  written  tender;  that  they,  in  their  peti- 
tions, renewed  these  tenders,  but  that  defendant  refused  to 
receive  back  the  stock;  and  that  on  the  trial  plaintiffs  pro- 
duced the  shares  of  stock  in  court,  and  filed  them  with  the 
clerk.  These  facts  are  sufficient  to  justify  the  judgment,  al- 
though the  first  written  tender  was  not  kept  good  as  required 
by  statute :  Code,  sec.  3061 ;  Wlliams  v.  Triplett,  3  Iowa,  518. 

There  is  no  prejudicial  error  in  the  record,  and  the  judg- 
ments are  each  and  all  affirmed. 


A  Corporation  may  Purchase  Its  Own  Stock,  under  ardinary  cir- 
cumstances: See  the  monographic  note  to  Commercial  Nat.  Bank 
V.  Burch,  33  Am.  St.  Rep.  339-347.  The  rule  on  this  question  is 
stated  in  a  recent  case  as  follows:  A  private  corporation  may  pur- 
chase its  own  stock  if  the  transaction  is  tair  and  in  good  faith,  pro- 
vided the  company  is  not  insolvent  or  in  process  of  dissolution,  and 
the  rights  of  its  creditors  are  in  no  way  affected  thereby:  Porter 
V.  Plymouth  Gold  Min.  Co.,  29  Mont.  347,  101  Am.  St.  Eep.  569, 
but  see  the  cases  cited  in  the  cross-reference  note  thereto. 

The  Doctrine  of  Ultra  Vires  as  applied  to  couiraets  for  private  cor- 
porations is  the  subject  of  an  extended  uote  to  In  re  Assignment 
of  Mut.  etc.  Ins.  Co.,  7  0  Am,  St,  liep,  lo(i-180.  Geueraliy  speaKiug,  a 
person  dealing  with  a  corporation  having  limited  and  delegated  powers 
is  chargeable  with  notice  of  those  powers  and  their  limitations,  and 
cannot  plead  his  ignorance  of  their  existence:  Steele  v.  Fraternal 
Tribunes,  215  HI,  190,  106  Am.  St,  Eep,  160.  However,  where  a 
corporation  has  entered  into  a  contract  not  immoral  in  itself  and 
not  forbidden  by  any  statute,  which  has  been  in  good  faith  per- 
formed by  the  other  party,  the  corporation  cannot  be  heard  on  a 
plea  of  ultra  vires:  White  v.  Commercial  etc.  Bank,  66  S.  C.  491, 
97  Am.  St.  Rep.  803,  and  see  the  cases  cited  in  the  cross-reference 
note  thereto. 
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KLEIS  V.  McGRATH. 

[127  Iowa,  459,  103  N.  W.  371.] 

LIMITATION  OF  ACTIONS— New  Promise.— The  making  and 
delivery  of  a  second  note  given  for  unpaid  interest  on  a  prior  note 
after  tlie  latter  is  barred  by  limitation  is  not  such  a  written  admis- 
sion of  the  debt  evidenced  by  the  first  note  as  will  operate  to  re- 
vive the  right  of  action  thereon,  and  prevent  the  interposition  of 
the   statute   of   limitations,     (p.   401.) 

MOETGAGES — Note  to  Secure  Interest. — A  mortgage  given  to 
secure  payment  of  a  debt  secures,  and  may  be  enforced  for  the 
payment  of,  the  interest  accruing  thereon  under  the  principal  note, 
although  the  debtor  has  given  the  mortgagee  another  note  for  the 
payment  of  such  interest,      (p.  401.) 

MOETGAGES — Collection  of  Interest— J'oinder  of  Actions.— A 
mortgagee  may  enforce  payment  of  the  principal  mortgage  note, 
and  another  given  for  interest  thereon,  in  the  same  action,  (p. 
402.) 

Hurd,  Lenehan  &  Kiesel,  for  the  appellant. 

McCarthy,  Kenline  &  Roedell,  for  the  appellees. 

'^oo  WEAVER,  J.  The  petition,  which  was  filed  December 
9,  1903,  declares  upon  two  promissor\'  notes,  and  seeks  the 
foreclosure  of  a  mortjrage,  and  is  stated  in  two  counts.  In 
the  first  count  it  is  alleged  that  on  June  29^  1888,  the  de- 
fendant, James  McGrath,  made  and  delivered  to  plaintiff's 
assignor  his  promissory'  note  for  two  thousand  two  hundred 
and  fifty  dollars,  payable  five  years  after  date,  with  interest 
at  seven  per  cent  per  annum,  which  note  is  now  owned  by  the 
plaintiff,  and  is  due  and  unpaid.  In  the  same  count  plaintiff' 
further  alleges  that  on  June  30,  1902,  the  defendant.  James 
]\rcGrath,  made  and  delivered  to  plaintiff  another  promi.ssory 
note  in  writing  for  twenty-eight  dollars  and  seventy-five  cents, 
which  note  it  is  further  alleged  was  given  for  interest  ac- 
crued on  the  note  first  described,  and  the  instrument  is  set 
out  in  said  first  count  for  the  purpose  of  showing  an  admis- 
sion in  writing  that  the  principal  debt  was  tlicn  unpaid,  thus 
avoiding  tlie  plea  of  the  statute  of  limitations  thereon.  The 
second  count  declares  solely  upon  the  note  of  twenty-eight  dol- 
lars aiul  seventy-tiye  cents  above  mentioned.  Judgment  is 
asked  for  the  unpaid  balance  on  both  notes,  and  foreclosuic 
is  prayed  of  a  mortgage  alleged  to  have  been  given  l)y  Jamc ; 
^IcGrath  and  his  wife,  Ann  McGrath,  at  the  date  of  the  fir>1 
note,  to  secure  it-s  payment.  The  defendants  demurred  to  eacli 
count  of  tlie  petition  on  the  ground  that  the  allegations  thereoi' 
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show  the  debt  sued  upon  to  be  barred  by  the  statute  of  limita- 
tions, and  for  the  further  reason  that  the  pleading  shows  a 
misjoinder  of  causes  of  action  and  of  parties,  and  because  the 
two  counts  are  inconsistent  and  contradictory.  The  district 
court  sustained  the  demurrer  to  the  first  count  of  the  petition, 
and  overruled  '*®*  it  as  to  the  second  count.  Both  parties  hav- 
ing elected  to  stand  upon  the  record  thus  made  without  further 
pleading  the  court  dismissed  plaintiff's  action  upon  the  first- 
mentioned  promissory  note  and  entered  judgment  in  his  favor 
for  the  amount  of  the  smaller  note  and  for  a  foreclosure  of  the 
mortgage.  Both  parties  appeal,  but  the  plaintiffs,  being  first 
to  serve  notice,  will  be  herein  denominated  the  appellant. 

The  one  question  presented  is  whether  the  making  and 
delivering  of  the  second  note,  when  aided  by  parol  evidence 
that  it  was  given  for  unpaid  interest  on  the  first  note,  is  such 
a  written  admission  of  the  debt  evidenced  by  the  latter  as  will 
operate  to  revive  the  right  of  action  thereon  and  prevent  the 
interposition  of  the  statute  of  limitations.  The  suit  was  con- 
fessedly begun  more  than  ten  years  after  a  right  of  action 
had  accrued  upon  the  first  note,  and  it  is  therefore  barred  un- 
less we  give  the  second  note  the  effect  claimed  for  it  by  the 
appellant.  Code,  section  3456,  reads  as  follows:  ** Causes  of 
action  founded  on  contract  are  revived  by  an  admission  in 
writing  signed  by  the  party  to  be  charged  that  the  debt  is 
unpaid,  or  a  like  new  promise  to  pay  the  same."  It  is  mani- 
fest that  the  note  for  twenty-eight  dollars  and  seventy-five 
cents  described  in  the  petition  is  not  a  promise  in  writing, 
signed  by  the  defendant,  to  pay  the  note  for  two  thousand 
two  hundred  and  fifty  dollars.  Can  it  be  construed  as  a  writ- 
ten admission  of  the  continued  existence  of  the  debt  repre- 
sented by  the  larger  note  ?  Counsel  for  appellant  have  called 
our  attention  to  several  cases  decided  in  other  states  which 
give  some  color  of  support  to  their  contention  that  this  ques- 
tion must  be  answered  in  the  affirmative.  There  is  a  wide  vari- 
ance, however,  among  the  courts  of  the  several  states  in  the 
strictness  with  which  statutes  as  to  the  revivor  of  causes  of 
action  by  written  promises  or  acknowledgments  are  inter- 
preted and  applied.  Some  cases,  especially  those  of  an  earlier 
date,  seem  to  proceed  upon  the  theory  that  the  defense  of  the 
statute  of  limitations  is  not  meritorious,  and  that  all  doubts 
are  to  be  solved  in  favor  of  the  creditor ;  others  have  adopted 
the  view  that  the  '***-  statute  is  one  of  repose,  and  that  the 
cause  of  action  once  barred  ought  not  to  be  revived  unless  the 
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plaintiff  bring  this  case  within  the  letter  and  spirit  of  the  pro- 
visions permitting?  such  revivor.  Moreover,  the  statutes  of  the 
states  creating  a  time  limit  upon  the  right  to  sue,  and  provid- 
ing for  the  revival  under  some  circumstances  of  a  right  once 
barred,  are  by  no  means  uniform,  and  the  decisions  based 
thereon  are  ordinarily  without  decisive  value  as  authority  out- 
side of  the  jurisdiction  in  which  they  have  been  announced. 
Referring  to  this  statute,  this  court  has  already  said:  "We 
have  found  no  statute  like  ours,  and  the  cases  in  other  states 
therefore  give  but  little  aid":  Parsons  v.  Carey,  28  Iowa, 
431.  The  prevailing  tendency  seems  to  be  to  permit  a  revivor 
by  acknowledgment  of  the  debt  only  where  the  writing  relied 
upon  is  clear,  explicit,  and  unequivocal  in  its  terms.  Says  the 
supreme  court  of  the  United  States:  "If  there  be  no  ex- 
press promise,  but  a  promise  is  to  be  raised  by  impliention 
of  law  from  the  acknowledgment  of  the  party,  such  an  ac- 
knowledgment ought  to  contain  an  unqualified  and  direct  ad- 
mission of  a  previous  subsisting  debt  which  the  party  is  liable 

and   willing   to   pay Any   other   course   would   open 

all  the  mischiefs  which  the  statute  was  intended  to  guard  in- 
nocent persons  against,  and  expose  them  to  dangers  of  being 
entrapped  in  careless  conversations  and  betrayed  by  per- 
juries": See,  also,  Bell  v.  IMorrison,  26  U.  S.  351,  7  L.  ed. 
174;  Smith  v.  Fly,  24  Tex.  345,  76  Am.  Dec.  109;  Shepherd 
V.  Thompson,  122  U.  S.  231,  7  Sup.  Ct.  Rep.  1229,  30  L.  ed. 
1156;  Kensington  Bank  v.  Patton,  14  Pa.  St.  479,  53  Am.  Dee. 
564;  Macrum  v.  Marshall,  129  Pa.  St.  506,  15  Am.  St.  Rep. 
730,  18  Atl.  640;  Pierce  v.  Merrill,  128  Cal.  473,  79  Am.  St. 
Rep.  63,  61  Pac.  67. 

It  is  an  accepted  doctrine  that  an  acknowledgment  of 
the  existence  of  a  debt  is  allowed  to  remove  the  bar  of  the 
statute,  because  such  acknowledgment  or  admission  carries 
with  it  an  implied  promise  to  pay.  For  that  reason  the  ac- 
knowledgment nuist  be  express,  clear  and  direct,  for  it  will 
■*''•'  not  do  to  infer  or  imply  the  acknowledgment,  and  there- 
from imply  the  promise  to  pay;  thus  j)iling  implication  upon 
imitlication.  But  this  is  just  what  mu.st  be  done  in  order  to 
sustain  the  position  taken  by  the  api)eliant.  Moreover,  the 
implication  which  he  asks  the  court  to  indulge  in  cannot  be 
(li-awn  from  tlie  writing  alone,  but  from  tlie  writing  and 
other  alleged  facts  whieh  he  proposes  to  establish  by  i>arol. 
'J"hc  note  itself  contains  not  a  word  or  suggestion  rc-ogiii/ing 
the  existence  of  any  other  obligation  from  the  maker  to  the 
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payee,  and  this  gap  it  is  proposed  to  bridge  by  parol  proof 
that  the  consideration  of  the  written  promise  was  interest 
earned  or  accrued  on  the  debt  represented  by  the  other  note. 
But  when  all  this  has  been  done  the  acknowledgment  relied 
upon  is  still  a  matter  of  implication,  and  is  in  no  sense  of  the 
word  an  acknowledgment  in  writing  of  the  existence  of  any 
debt  save  the  sum  of  twenty-eight  dollars  and  seventy-five 
cents,  which  he  promises  to  pay.  If  the  defendant,  in  addition 
to  his  written  promise  to  pay  said  sum,  had  added  thereto  by 
way  of  explanation  the  words  "interest  on  my  note  now  hehl 
by  said  payee, ' '  this  would  have  been  an  acknowledgment  that 
appellant  held  an  unpaid  note  against  him  and  parol  testi- 
mony would  have  been  competent  to  point  out  and  identify  the 
note  to  which  reference  was  made:  Penley  v.  Waterhouse,  3 
Iowa,  418.  By  so  doing  we  simply  identify  the  subject  matter 
to  which  the  acknowledgment  or  promise  applied.  We  add 
nothing  whatever  to  enlarge  or  extend  the  clear  meaning  and 
import  of  the  writing  which  the  defendant  has  subscribed. 
But,  as  we  have  already  noted,  the  writing  before  us  in  this 
case  is  a  simple,  unequivocal  promise  to  pay  to  the  plaintiff  the 
sum  of  money  therein  mentioned.  There  is  no  ambiguity  or 
uncertainty  requiring  the  aid  of  parol  testimony  for  an  ex- 
planation of  the  defendant's  meaning  or  to  identify  the  sub- 
ject matter  of  his  promise.  Such  being  the  case,  if  we  open 
the  door  for  parol  proof  of  facts  and  circumstances  in  no 
manner  suggested  by  the  writing,  and  from  such  facts  and  cir- 
cumstances find  an  implied  acknowledgment  of  an  existing  in- 
debtedness '*^'*  upon  another  and  different  instrument,  we 
shall,  in  effect,  by  judicial  construction  abolish  the  statute  by 
which  there  can  be  no  revivor  of  a  demand  against  which  the 
limitation  has  run  except  by  a  written  promise  or  acknowledg- 
ment subscribed  by  the  party  to  be  charged. 

None  of  the  cases  cited  by  the  appellant  from  this  court 
go  further  in  recognizing  the  competency  of  parol  testimony 
than  we  have  above  indicated.  In  Miller  v.  Beardsley,  81 
Iowa,  720,  45  N.  W.  756,  the  defendant  wrote  to  the  phiintiff 
stating  that  he  had  paid  plaintiff's  agent  the  interest  on  nine 
thousand  dollars,  and  referred  to  interest  not  yet  due  and  to 
a  note  or  notes  which  he  ' '  had  not  yet  paid. ' '  In  McConaughy 
V.  Wilsey,  115  Iowa,  589,  88  N.  W.  1101,  the  defendant  wrote, 
making  express  reference  to  a  note,  and  promising  to  "try 
and  pay  it  this  fall."  The  acknowledgment  relied  upon  in 
Campbell  v.  Campbell,  118  Iowa,  131,  91  N.  W.  894,  was  con- 
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tained  in  a  letter  containing  a  remittance,  of  which  the  writer 
says,  "I  think  it  pays  the  interest  on  my  note  to  February, 
1892,"  a  date  then  in  the  future.  In  First  Nat.  Bank  v. 
Woodman,  93  Iowa,  668,  57  Am.  St.  Rep.  287,  62  N.  W.  28, 
the  writing  was  also  contained  in  letters  remitting  money  to 
"pay  interest  on  notes,"  and  other  letters  stating  that  the 
writer  hoped  to  be  "able  soon  to  pay  the  interest,  ....  and, 
if  possible,  to  pay  the  principal."  In  each  of  these  cases  it 
will  be  readily  seen  there  is  a  clear  and  express  reference 
by  the  defendant,  in  writing,  to  the  existence  of  an  unpaid 
indebtedness,  the  obligation  of  which  is  acknowledged  by 
him ;  and  in  each  case  parol  evidence  was  held  admissible 
to  identify  the  particular  note  or  other  form  of  indebtedness 
thus  acknowledged.  Beyond  this  well-established  rule,  we 
have  never  gone,  nor  can  we  do  so  without  disregarding  the 
statute.  In  Wise  v.  Adair,  50  Iowa,  104,  we  said  with  ref- 
erence to  an  alleged  written  acknowledgment,  "We  should 
not  extend  the  defendant's  liability  beyond  what  he  admitted 
in  writing."  In  other  words,  it  is  not  competent  to  add  by 
parol  anything  or  any  amount  to  the  liability  there  admitted. 
In  Nelson  v.  Han.son,  92  Iowa,  356,  54  Am.  St.  Rep.  568,  60 
N.  W.  655,  we  reviewed  our  earlier  '*®^  cases  permitting  the 
identification  of  the  debt  by  parol  evidence,  and  said:  "l^ut 
in  all  the  cases  the  language  used  by  the  debtor  was  an  un- 
qualified admission  of  indebtedness  either  in  words  or  in  legal 
ofTect. "  The  position  of  this  court  is  also  clearly  indicated 
in  First  Nat.  Bank  v.  Woodman,  93  Iowa,  668,  57  Am.  St.  Rep. 
287,  62  N.  W.  28,  where  referring  to  language  contained  in 
certain  writing  or  letters  as  an  acknowledgment  of  the  debt, 
we  said:  "While  the  letters  relied  on  as  containing  the  requi- 
site admission  and  promises  to  revive  the  cause  of  action  are 
mostly  those  of  remittances,  it  is  not  the  fact  of  payment  that 
is  relied  on,  but  the  statements  in  the  letters  signed  by  the 
party":  See,  also.  Stout  v.  Marshall,  75  Iowa,  498,  39  N.  W. 
808;  Hale  v.  Wilson,  70  Iowa,  311,  30  N.  W.  739.  As  bearing 
to  some  extent  \ipon  the  same  general  proposition  here  dis- 
cu.ssed,  see,  also,  Lehman  v.  Mahier's  Estate,  34  La.  Ann.  319; 
Trainer  v.  Seymour,  10  Tex.  Civ.  App.  674,  32  S.  W.  154; 
Boothby  v.  Bennett,  73  INIe.  117;  Ecki'ord  v.  Evans,  56  Miss. 
18;  Weils  V.  Hill,  118  X.  C.  900,  24  S.  E.  771 ;  Trustees  v.  (iil- 
man,  55  Miss.  148;  Oartrell  v.  Linn,  79  Ga.  700,  4  S.  E.  918; 
Leonard  v.  lluglilett,  41  Md.  380;  Davis  v.  Davis,  98  Me.  135, 
56  Atl.  588.    Under  our  statute  the  common-law  rule  l)y  whifh 
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the  partial  payment  of  a  claim  operates  to  set  the  period  of 
limitation  running  anew  has  been  abrogated,  and  this  court 
has  never  been  inclined  to  indulge  in  over-refined  construction 
to  defeat  the  legislative  will  thus  expressed :  Parsons  v.  Carey, 
28  Iowa,  431 ;  Harrencourt  v.  Merritt,  29  Iowa,  71 ;  Roberts 
V.  Hammon,  29  Iowa,  128;  Hale  v.  Wilson,  70  Iowa,  311,  30  N. 
W.  739. 

If,  then,  a  partial  payment  is  to  be  no  longer  construed 
as  an  acknowledgment  of  the  debt  or  promise  to  pay  it, 
it  is  difficult  to  frame  the  statement  of  any  good  reason 
for  giving  such  effect  to  a  mere  promise  to  make  a  partial 
payment.  The  Hale  case,  last  above  cited,  differs  but  little 
in  principle  from  the  one  before  us.  There  the  defendant, 
the  maker  of  a  promissory  note,  made  a  payment  to  the 
holder,  and  himself  wrote  and  signed  an  indorsement  thereof 
'*^^  upon  the  note  as  follows :  *  *  Paid  on  the  within  note  forty 
dollars,  John  Wilson."  This  we  held  not  to  be  an  acknowl- 
edgment of  the  debt  which  would  prevent  or  avoid  the  defense 
of  the  statute  of  limitations.  We  said:  "The  mere  pay- 
ment of  an  amount  of  money  upon  a  note  is  not  an  admission 
that  no  other  payments  have  been  made,  nor  that  any  other 
or  further  sum  than  that  paid  was  due.  The  rule  for  which 
plaintiff  contends  obtained  at  a  time  when  it  was  competent 
to  prove  by  parol  that  the  paym.ent  was  but  a  part  of  what 
was  admitted  to  be  due.  By  our  statute  the  rights  of  the 
parties  are  fixed  by  the  writing,  and  unless  by  its  terms  a 
further  sum  is  admitted  to  be  due,  or  a  new  promise  is  made, 
the  operation  of  the  statute  is  not  arrested.  The  law  does 
not  authorize  the  construction  of  a  writing  stating  the  mere 
fact  of  the  payment  of  a  sum  of  money  on  a  note  to  be, 
in  el'fect,  a  statement  that  more  is  due  and  unpaid."  This 
principle  is  clearly  applicable  to  the  controversy  now  under 
consideration.  The  demurrer  to  the  first  count  of  the  peti- 
tion was  rightfully  sustained. 

2.  There  is,  in  our  judgment,  no  merit  in  the  defend- 
ants' appeal.  The  note  there  set  out  was  not  barred  by  the 
statute  of  limitations.  The  demurrer  admits  that  it  was  given 
for  interest  earned  on  the  earlier  note  which  was  secured  by 
the  mortgage.  If  this  be  true,  the  note  thus  made  was  secured 
by  the  mortgage,  and  plaintiff  was  entitled  to  a  foreclosure 
to  enforce  its  payment.  A  mortgage  given  to  secure  payment 
of  a  debt  secures  also  the  payment  of  the  interest  accruing 
thereon,  and  the  mere  fact  that  the  debtor  has  given  the  niort- 
Am.   St.  Eep.,  Vol.   109—26 
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ga^ee  his  note  for  such  interest  has  no  effect  as  a  waiver  or 
release  of  the  lien :  Barbour  v.  Tompkins,  31  W.  Va.  410,  7  S. 
E.  1. 

There  was  no  misjoinder  of  the  parties  or  causes  of  action. 
The  defendant,  James  McGrath,  was  the  sole  maker  of  both 
notes.  They  were  both  secured  by  the  same  mortgage,  and  it 
is  needless  to  say  that  '**'*''  it  was  entirely  proper  to  make  his 
wife  a  party  to  the  proceeding. 

The  judgment  of  the  district  court  is  upon  both  appeals 
aflirmed. 


Acknowledgments  and  New  Promises  to  suspend  the  running  or  re- 
move the  liar  of  the  statute  of  limitations  arc  discussed  at  length 
in  the  monographic  note  to  Warren  v.  Cleveland,  102  Aia.  St.  Eep. 
751-777. 


STATE  V.  SMITH. 

[127  Iowa,  534,  103  N.  W.  944.] 

MUBDER — Arrest — Preventing  Escape  from  Arrest. — An  of- 
ficer is  not  justUicd  in  killing  a  mere  misdemeanant,  to  effectuate  his 
arrest,  or  to  prevent  liis  escape  after  arrest,      (p.  404.) 

MURDER — Arrest  of  Felon. — An  officer  in  seeking  to  arrest 
a  felon  may  oppose  force  to  force,  and  if  there  is  no  other  rea- 
sonably apparent  method  for  effecting  the  arrest  or  preventing  the 
escape  of  the  felon,  the  officer  may,  if  he  has  performed  his  duty  in 
other  respi'cls.  take  the  life  of  the  offender.  This  rule  applies  not 
oidy  to  the  felon  himself,  out  also  to  those  who  arc  seeking  to 
rescue  the  jirisoner.      (|>p.  404,  405.^ 

MURDER — Arrest — Aiding  Escape. — Tt  being  a  felony  to  aid 
the  escape  of  a  prisoner  in  the  custody  of  an  officer,  the  officer  is 
justified  in  killing  the  person  aiding  in  such  escape,  if  that  is  the 
only  reasonably  apparent  method  of  preventing  such  escape,     (p.  406.) 

Mitchell,  Toiulinson  &  Price,  for  the  appellant. 

C.  W.  ]\Iullan,  altonoy  general,  and  L.  De  Graff,  assistant 

attorney  general,  for  the  state. 

^'•^*  DKE.MKK,  J.  Defendant  shot  and  killed  one  William 
'*■'•"'  G.  Sarver.  At  tlie  time  of  the  homicide  the  defendant  was 
a  policeman  in  tlie  eily  of  Albia,  and  had  arrested  without  a 
warrant  S.  D.  Sarver,  fatJKM-  of  William  ({.,  for  the  crime  of 
drunkenness.  William  (I.  iiitcrfcnMl  in  the  inatter,  and  •'!> 
a  result  of  the  altercation  received  a  ])istol  shot,  from  the 
effects  of  which  he  almost  iiiiiiicdiately  died.  Defendant  con- 
tended that  the  Idlling  was  just ilial)l('  on  two  uroniids:  1.  l>e- 
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cause  in  defense  of  his  person ;  and  2.  Because  it  was  neces- 
sary to  prevent  a  felony,  and  to  secure  an  arrest  of  the  de- 
ceased, or  to  prevent  his  escape. 

The  trial  court  gave  the  following  among  other  instruc- 
tions: "23.  When  a  peace  officer,  in  making  an  arrest  for  a 
misdemeanor,  is  resisted  by  violence  and  force  in  making  such 
arrest,  then  such  officer  has  the  right  to  resist  force  by  force; 
and  when  the  resistance  is  violent  and  determined,  such 
officer  is  not  bound  to  make  nice  calculations  as  to  the  degree 
of  force  necessary  to  accomplish  the  purpose,  but  may  use 
such  a  reasonable  degree  of  physical  force  in  overcoming  such 
resistance  and  effecting  such  arrest  as  may  reasonably  appear 
necessary  therefor,  and  to  prevent  the  escape  of  the  party 
whom  he  is  arresting;  but  he  has  no  right  to  take  the  life  of 
such  person,  or  inflict  on  him  a  great  bodily  harm,  for  the 
purpose  of  making  such  arrest,  except  when  the  officer  has  a 
reasonable  apprehension  of  peril  to  his  own  life  or  of  suf- 
fering great  bodily  harm. 

"24.  If  you  find  that  the  defendant  had  arrested  S.  D. 
Sarver,  and  W.  G.  Sarver,  with  knowledge  thereof,  appeared, 
and  undertook  by  violence  upon  the  defendant  to  effect  the 
release  of  S.  D.  Sarver  from  such  arrest,  then  it  was  the 
defendant's  duty  to  arrest  him,  and  his  duty  to  submit  there- 
to ;  and  if  the  said  W.  G.  Sarver,  by  violence  upon  or  against 
the  defendant,  resisted  such  arrest,  and  attempted  to  escape 
therefrom,  then  the  defendant  had  the  right  to  resist  by 
force,  and  was  not  bound  to  make  nice  calculations  as  to  the 
degree  of  force  necessary  to  accomplish  the  arrest,  but  he  had 
the  right  to  use  such  a  reasonable  degree  of  physical  force 
in  overcoming  such  resistance  and  effecting  such  arrest  and 
preventing  an  escape  as  appeared  reasonably  necessary  there- 
for, but  he  had  no  right  to  take  the  life  of  said  Sarver, 
"***^  or  inflict  upon  him  a  great  bodily  injury,  simply  to  effect 
the  arrest,  unless  he  had  reasonable  apprehension  of  peril  to 
his  own  life,  or  of  suffering  great  bodily  harm." 

The  defendant  asked  the  following,  which  were  refused, 
to  wit:  "1.  If  you  find  that  S.  D.  Sarver  and  Wid  Sarver 
were  in  a  condition  of  intoxication,  and  were  therefor  placed 
under  arrest  by  the  defendant,  then  you  are  instructed  that 
it  was  their  duty  to  submit  to  such  arrest,  and  they  had  no 
right,  by  violence  or  otherwise,  to  resist  such  arrest ;  and  if 
they  attempted  to  escape  from  the  arrest  it  was  defendant's 
duty  to  resist  and  prevent  the  escape.     And  if  you  find  that 
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they  did,  by  violence  upon  the  defendant  or  otherwise,  en- 
deavor to  escape  from  such  arrest,  then  it  was  the  duty  of 
the  defendant  to  do  his  utmost  to  prevent  such  escape,  and 
in  preventing  it  he  had  the  right  to  use  all  the  force  and 
violence  that,  under  all  the  circumstances  and  condition.s  then 
surrounding  him  at  the  time,  seemed  to  him  in  good  faith, 
as  an  ordinarily  reasonable  man,  necessary  to  prevent  such 
attempted  escape,  even  to  the  use  of  a  deadly  weapon,  if  it  so 
seemed  to  him  necessarj'  to  use  it." 

"3.  If  you  find  that  the  defendant  had  arrested  S,  D. 
Sarver,  and  that  Wid  Sarver,  the  deceased,  appeared,  and 
undertook  by  violence  upon  the  defendant  to  effect  the  release 
of  S.  D.  Sarver  from  such  arrest,  then  it  was  defendant's 
duty  to  also  arrest  the  said  Wid  Sai-^^er,  and  it  was  said  Sar- 
ver's  duty  to  submit  to  such  arrest;  and  if  the  said  "Wid 
Sar\'er,  by  violence  upon  or  against  the  defendant,  resisted 
such  arrest,  and  attempted  to  escape  therefrom,  the  defendant 
had  the  right  to  use  all  the  force  and  violence  that  to  him, 
in  good  faith  as  an  ordinarily  reasonable  man  under  all 
the  surrounding  circumstances  and  conditions  seemed  to  him 
necessary  to  prevent  the  escape." 

Of  the  instructions  given  and  of  the  refusal  to  give  those 
asked  defendant  complains.  Taking  up  the  ones  given  in  the 
order  quoted,  we  are  of  opinion  that  the  first  was  correct. 
While  the  authorities  are  not  in  harmony  upon  the  proposition 
involved,  the  better  rule  seems  to  be  that  an  officer  is  not 
justified  in  killing  '^'^  a  mere  misdemeanant  in  order  to  effec- 
tuate his  arrest,  or  to  prevent  his  escape  after  arrest.  In  such 
cases  it  is  better,  and  more  in  conson,ance  with  modern  notions 
regarding  the  sanctity  of  human  life,  that  the  offender  escape 
than  that  his  life  be  taken,  in  a  case  where  the  extreme  pen- 
alty would  be  a  trifling  fine  or  a  few  days'  imprisonment  in 
jail:  Keneau  v.  State,  2  Lea,  720,  31  Am.  Rep.  (i26 ;  Skidmore 
V.  State.  2  Tex.  App.  20;  United  States  v.  Clark  (C.  C).  31 
Vci\.  710:  Read  v.  .Alartin,  85  Ky.  480,  3  S.  W.  622:  Smith  v. 
Stat.N  50  Ark.  132,  43  Am.  St.  Rep.  20.  26  S.  W.  712;  State 
V.  Moore,  31)  Conn.  244:  Diiger  v.  Commonwealth,  88  Ky. 
550.  11  S.  W.  651.  To  tliis  rule  there  are  some  e.xeeptions, 
as  ii^.  cases  of  riot,  mob  violence,  etc.  None  of  the  excejitions 
apply  to  this  case,  however.  The  goniM-al  rule  does  not,  ac- 
cording to  tlie  great  weight  of  authority,  apply  to  felonies. 
Here  an  officer  may  oppose  force  to  force,  and  if  there  ])e 
i!o  other  reasonably  apparent  method  for  effecting  the  arrest 
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or  preventing  the  escape  of  the  felon,  the  officer  may,  if  he 
has  performed  his  duties  in  other  respects,  take  the  life  of  the 
offender.  This  rule  not  only  applies  to  the  felon  himself,  but 
also  to  those  who  are  seeking  to  rescue  the  prisoner:  State  v. 
Dierberger,  96  Mo.  666,  9  Am.  St.  Rep.  380,  10  S.  W.  168; 
State  V.  Garrett,  60  N.  C.  144,  84  Am.  Dec.  359 ;  Clements  v. 
State,  50  Ala.  117;  Lynn  v.  People,  170  111.  527,  48  N.  E. 
964 ;  Jackson  v.  State,  76  Ga.  473 ;  State  v.  Bland,  97  N.  C. 
438,  2  S.  E.  460.  Even  in  such  cases  the  officer  is  not  the 
arbitrary  judge  as  to  whether  the  necessity  exists  for  taking 
life.  That  question  is  ultimately  for  the  jury  under  proper 
instructions :  State  v.  Bland,  97  *N.  C.  438,  2  S  E.  460.  But 
it  is  erroneous  in  such  cases  for  a  court  to  instruct  as  a  mat- 
ter of  law  that  an  officer  is  not  justified  in  taking  the  life  of 
a  felon:  1  East's  Pleas  of  the  Crown,  298.  The  authorities 
on  this  subject  are  collated  in  an  excellent  note  found  in 
Hawkins  v.  Commonwealth,  61  Am.  Dec.  151-164.  The  rea- 
sons for  these  rules  are  apparent.  An  officer,  in  the  per- 
formance of  his  duty  as  such,  stands  on  an  entirely  different 
footing  from  an  individual.  He  is  a  minister  ^^^  of  justice 
and  entitled  to  the  peculiar  protection  of  the  law.  Without 
submission  to  his  authority  there  is  no  security,  and  anarchy 
reigns  supreme.  He  must,  of  necessity,  be  the  aggressor,  and 
the  law  affords  him  special  protection.  In  his  capacity  as 
an  individual  he  may  take  advantage  of  the  "first  law  of  na- 
ture," and  defend  himself  against  assault;  as  an  officer  he  has 
an  affirmative  duty  to  perform,  and  in  the  performance  thereof 
he  should,  so  long  as  he  keeps  within  due  bounds,  be  pro- 
tected. Sentimentalism  should  not  go  so  far  as  to  obstruct 
the  due  administration  of  law,  and  brute  force  should  not  be 
permitted  to  obstruct  the  wheels  of  justice. 

Now,  in  the  present  case  there  was  evidence  tending  to  show 
that  after  the  defendant  had  placed  S.  D.  Sarver  under  ar- 
rest for  drunkenness,  and  was  endeavoring  to  take  him  to 
jail,  he  (Sai'ver)  was  attempting  to  escape  from  such  arrest, 
and  that  W.  G.  Sarver  made  an  assault  upon  the  officer  for  the 
purpose  of  aiding  his  father  to  escape;  that  the  defendant 
then  attempted  to  arrest  AV.  G.  Sarver,  who  resisted  the  same, 
and  continued  his  assault  upon  the  policeman;  and  that 
finally  defendant  shot  W.  G.  Sarver,  inflicting  wounds  from 
which  he  (Sarver)  died.  To  meet  this  feature  of  the  case 
the  trial  court  gave  the  twenty-fourth  instruction,  which,  in 
effect,  announces  the  rule  that  under  no  circumstances  was 
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the  officer  justified  in  takinj?  the  life  of  "W.  G.  Sarver.  In 
this,  we  think,  there  was  manifest  error.  There  was  evidence 
tendini;  to  sliow  tliat  both  before  and  after  the  arrest  of  W. 
G.  Sarver  he  (Sarver)  was  resistins:  and  assaulting  the  offi- 
cer, not  only  to  efTectuate  his  own  escape,  but  also  to  secure 
the  release  of  his  father,  S.  D.  Sarver.  Section  4896  of 
the  Code  provides  that:  "Every  person  who  aids  or  assists 
any  prisoner  in  escaping  or  attempting  to  escape  from  the 
custody  of  any  sheriff,  deputy  sheriff,  marshal,  constable,  or 
other  officer,  or  person  who  has  the  lawful  charge,  with  or 
without  a  warrant,  of  such  prisoner,  upon  any  criminal 
charge,  shall  be  fined  not  exceeding  one  thousand  dollars, 
and  imprisoned  in  the  penitentiary  not  exceeding  ^^**  five 
years."  The  penalty  provided  for  the  prohibited  acts  makes 
the  crime  a  felony,  and  the  law  as  to  the  duties,  obligations, 
powers  and  rights  of  an  officer  in  making  arrests  and  pre- 
venting escapes  of  those  engaged  in  the  commission  of  a  fel- 
ony clearly  applies:  State  v.  Turlington,  102  Mo.  642,  15  S. 
W.   141. 

The  third  instruction  asked  by  the  defendant,  or  something 
like  it,  should  have  been  given.  The  killing  must,  of  course, 
be  apparently  necessary,  for  one  is  not  justified  in  taking 
human  life  if  there  be  any  other  effective  way  of  effecting 
the  arrest ;  but  this  is  a  question  of  fact  for  a  jurv\  and  not 
of  law  for  the  court.  The  attorney  general  contends  that 
there  is  no  evidence  in  the  case  which  called  for  an  instruc- 
tion on  this  subject.  The  trial  court  thought  differently,  and 
submitted  the  matter  to  a  jury  under  an  erroneous  instruction. 
Such  being  the  record,  prejudice  will  be  presumed,  and  the 
case  must  be  reversed,  unless  it  affirmatively  appears  that 
the  error  was  without  ])roju(liee.  The  defendant's  testimony 
— which  we  shall  not  set  out  at  this  time — was  such  as  to  call 
for  a  proi)er  instruction  on  the  sulijeet,  for  it  teruled  to  show 
that  AV.  (1.  Sarver  was  engaged  in  the  commission  of  a  fel- 
ony, to  wit.  of  atteinpting  to  secure  the  escape  of  a  i)risoner 
ill  the  custody  of  a  policeman,  when  the  fatal  shots  were  fired. 
It"  the  jury  bclii-vcd  th(>  (let'eii(iant  "s  statements,  it  miglit 
liav(!  found  that  AV.  G.  Sarver  made  an  assault  upon  the  dc- 
f(>ndanl.  a  ])oricenian.  after  ]\v  had  lawfully  arrested  S.  1). 
Sarver.  for  tlie  puri)()se  of  securing  the  esc-apc  of  S.  1).  Sarver. 
In  so  doing  he  was  engagecl  in  the  coniinission  of  a  felony, 
and  (le|"i'ii(lant,  as  an  oflicer,  liad  the  uiidouhled  riglit  to  us-'. 
a  weaiv)n  to  pi-event  tliis  felony,  if  that  were  the  only  rea- 
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sonably  apparent  method  of  accomplishing  the  result:  State 
V.  Moore,  31  Conn.  479,  S3  Am.  Dec.  159;  Pond  v.  People, 
8  ]\Iich.  150 ;  EulofiP  v.  People,  45  N.  Y.  215 ;  People  v.  Angeles, 
61  Cal.  188.  A  killing  under  such  circumstances,  however, 
must  be  for  the  honest  and  non-negligent  purpose  of  ^*^  pre- 
venting the  felony,  and  not  for  some  other  reason :  People  v. 
Burt,  51  Mich.  199,  16  N.  W.  378. 

The  trial  court  was  in  error  in  giving  its  twenty-fourth  in- 
struction, and  the  judgment  must  therefore  be  reversed. 


The  Bight  of  an  Officer  to  take  the  life  of  a  misdemeanant  or  felon 
who  resists  arrest  is  discussed  in  the  monogra^ihic  note  to  State  v. 
Evans,  84  Am.  St.  Rep.  679-703.  As  to  the  force  which  an  officer 
may  use  as  against  one  who  aids  a  felon  whom  the  officer  is  at- 
tempting to  arrest,  see  State  v.  Dierberger,  96  Mo.  666,  9  Am. 
St.   Rep.   380. 


CASES 

IN    THE 

SUPREME  COURT 

OP 

KANSAS. 


CONNELL  V.  MOORE. 

[70   Kan.   88,  78  Pac.   1G4.] 

GUARDIANS — Jurisdiction  to  Appoint. — The  probate  court, 
in  the  couuty  of  a  minor's  domicile,  is  the  only  court  having  juris- 
diction to  appoint  a  guardian  of  the  person  or  estate  of  such  minor, 
(p.  412.) 

GUARDIAN'S  Sale — Want  of  Jurisdiction. — If  the  probate 
court  of  one  county  a[>points  a  guardian  of  tlie  person  and  estate 
of  a  minor  domiciled  in  another  county,  and  directs  a  sale  of  his 
land  situated  in  the  former  county,  such  proceedings  and  sale  are 
without   jurisdiction    and    void.      (pp.    412,    413.) 

R.  ir.  Nichols,  for  the  plaititifT  in  error. 

T.  J.  ITudson,  for  the  defendants  in  error. 

*^»  .\TKI.\SON,  J.  This  is  suit  in  partition  by  W.  F. 
Connell,  as  iruardian  of  .Midget  Connell,  minor  lieir  of  I).  AV. 
]\I('Key  and  Sarah  ]\IeKey,  deceased,  airainst  Isaac  Moore  and 
others.  Phiintilf' claimed  for  his  ward  an  undivided  one- 
fourteenth  of  a  two  hundred  acre  tract  in  p]lk  county.  There 
was  judgment  for  defendants  quiet iiiir  title  against  the  claims 
of  ijiaintilT. 

In  February,  1901,  D.  AV.  McKey  died  int(>state,  leavinjjr  as 
his  only  lieirs  a  widow,  Sarah  McKey,  six  adult  children,  and 
two  izrandchildrtMi-  th(>  issue  of  a  deceased  daughter,  Kli/a- 
I'cth  '].  Connell,  one  of  them  heinu'  the  minor,  .Midi^et  Connell. 
Witliin  a  week  after  the  death  of  1).  W.  ^IcKey  his  widow, 
Sarah  McKcy,  died  intestate,  leavinj;  the  six  childivn  and  two 
gramk'hildn'n  as  her  only  heirs.  I).  \V.  McKey.  at  the  time 
of  his  death,  wa.s  the  owner  of  a  tract  of  two  hundred  acres 

(408) 
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of  land  in  Elk  county,  upon  which  he,  with  his  wife,  Sarah 
McKey,  were  residing  at  the  time  of  his  death.  There  was  no 
administration  upon  the  estates  of  said  D.  W.  McKey  or  Sarah 
McKey,  deceased.  W.  F.  Connell  is  the  father  of  Midget 
Connell,  and  the  surviving  husband  of  Elizabeth  J.  Connell. 
He,  with  the  members  of  his  family,  including  the  minor, 
Midget  Connell,  continuously  resided  in  Greenwood  county. 

On  the  thirtieth  day  of  April,  1901,  W.  F.  Connell  was 
by  the  probate  court  of  Elk  county  appointed  guardian  of 
the  person  and  estate  of  Midget  Connell.  In  the  ^^  letters 
of  guardianship,  and  in  all  proceedings  in  the  probate  court 
of  that  county.  Midget  Connell  was  designated  as  the  minor 
heir  of  Elizabeth  J.  Connell.  On  the  same  day  said  guardian, 
by  petition,  made  application  to  the  probate  court  of  Elk 
county  to  sell  the  minor's  interest  in  the  two  hundred  acre 
tract,  which  was  designated  as  an  undivided  one  twenty-eighth 
of  the  tract.  In  these  proceedings  no  reference  was  made  to 
the  minor 's  interests  having  been  inherited  through  the  grand- 
parents, D.  W.  IMcKey  and  Sarah  McKey.  After  approved 
notice  on  the  minor  and  a  hearing  by  the  court,  it  was  ordered 
sold  at  private  sale,  for  cash,  at  not  less  than  three-fourths  of 
its  appraised  value.  The  one  twenty-eighth  interest  was  ap- 
praised at  one  hundred  and  twenty-nine  dollars  and  ten  cents. 
The  guardian,  on  May  24,  1901,  reported  to  the  probate 
court  the  private  sale  of  it  to  L.  S.  Trusler,  for  one  hundred 
and  twenty-nine  dollars  and  ten  cents,  cash  in  hand. 

This  sale  was  by  the  probate  court  approved  and  the  guard- 
ian ordered  to  execute  and  deliver  to  the  purchaser  a  deed 
for  the  lands  and  tenements  sold.  Pursuant  to  said  order  the 
guardian  executed  to  L.  S.  Trusler  a  deed  conveying  "all 
the  right,  title  and  interest  of  said  minor  in  and  to"  the 
two  hundred  acre  tract.  Thereafter  the  grantee  obtained  the 
possession  of  the  deed  from  the  guardian,  to  be  used  in  estab- 
lishing title  to  the  premises  for  the  purpose  of  procuring  a 
loan  to  pay  the  purchase  price  thereof,  he  having  theretofore 
purchased  the  interests  of  the  other  heirs. 

It  appears  that  through  Trusler,  or  the  parties  interested 
in  making  the  loan,  the  guardian's  deed  was  placed  on  record 
without  the  knowledge  or  consent  of  the  guardian.  The  pro- 
bate judge  about  this  time  discovered  that  Elizabeth  J.  Con- 
nell, the  mother  of  the  minor,  had  died  prior  to  the  death  of 
her  parents,  D.  W.  McKey  and  Sarah  ]\IcKey  and  that  the 
minor's  interest  in  the  premises  was  an  undivided  one-four- 
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teenth  ***  in.stead  of  an  undivided  one  twenty-ei«rhth,  the  basis 
upon  which  the  guardian's  sale  had  been  conducted  and  ap- 
proved by  the  probate  court.  It  had  been  theretofore  consid- 
ered by  the  probate  court,  and  by  the  parties  interested,  that 
W,  F.  Connell,  the  surviving?  husband  of  P^lizabeth  J.  Connell, 
deceased,  had  inherited  and  owned  one-half  of  the  interest 
which  his  deceased  wife  inherited  through  her  parents.  Trus- 
ler  was  ready  and  willing  to  pay  the  guardian  for  an  undi- 
vided one-fourteenth  interest  in  the  premises,  on  the  basis  of 
three  thousand  six  hundred  dollars  as  the  purchase  price  for 
the  two  hundred  acre  tract,  but  insisted  that  he  first  obtain 
through  the  guardian  good  title  for  a  one-fourteenth  interest. 
In  that  condition  the  matter  dragged  along.  In  the  meantime 
defendant,  Isaac  Moore,  purchased  of  Trusler  the  two  hun- 
dred acre  tract,  taking  from  Trusler  a  warranty  deed  there- 
for, and  has  since  been  in  the  occupancy  of  said  premises. 

On  the  nineteenth  day  of  March,  1902,  W.  F.  Connell,  be- 
lieving that  the  probate  court  of  Elk  county  was  without 
jurisdiction  to  appoint  him  guardian,  and  that  all  proceed- 
ings in  that  court  were  void,  made  application  to  the  probate 
court  of  Greenwood  county,  the  county  of  the  minor's  domi- 
cile, and  was  appointed  guardian  of  the  person  and  estate  of 
Midget  Connell,  minor  heir  of  D.  W.  McKey  and  Sarah  INfc- 
Key,  deceased,  and  as  such  guardian  commenced  this  suit  in 
partition. 

It  is  claimed  by  defendant  Moore  that  he  bought  the  land 
of  Trusler  relying  upon  the  record  title,  and  was  in  possession 
under  the  purchase;  that  he  had  no  knowledge  that  the  deed 
had  not  been  delivered  by  the  guardian  to  Tru.sler,  or  that 
the  purchase  ])rice  remained  unpaid.  While  the  deed  recites 
that  it  convoys  all  the  interest  of  the  minor  \u  the  two  hun- 
dred acre  tract,  it  discloses  that  the  probate  proceedings  were 
"2  ])ef<)re  the  probate  court  of  Elk  county.  The  proceedings 
in  the  Elk  county  probate  court,  of  which  ]\loore  was  bound 
to  take  notice,  disclose  that  the  minor  was  a  resident  of  Green- 
wood county.  The  applicalioi  to  sell  the  miner's  interest  in 
the  ])remises,  and  Ihe  order  made  thereon,  referred  to  a  one 
twenty-eighth,  instead  of  a  one-fourteenth,  interest. 

The  testimony  of  dol'^mlant  ^loore  di.sclosed  that  he  was 
acquainted  with  the  family  of  D.  AV.  McKey  and  Sarali  .Mf- 
Key ;  tliat  he  knew  the  minor,  Alidget  Connell,  inhcritcMJ 
licr  interest  in  the  i>reniises  from  her  grandparents;  that  tlie 
'.:randi>arents  survived    Elizabeth  J.   Connell,   motlier  of   tlit? 
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minor,  and  that  he  also  knew  that  the  minor  resided  in  Green- 
wood county. 

It  cannot,  then,  well  be  said  that  defendant  Moore  pur- 
chased the  premises  relying  upon,  and  was  misled  by,  the 
records.  While  he  may  have  been  without  knowledge  that  the 
guardian's  deed  had  not  been  delivered  to  Trusler,  and  that 
the  purchase  price  had  not  been  by  Trusler  paid  to  the  guard- 
ian, the  sufficiency  of  his  title  does  not  depend  upon  these  facts. 
Nor  is  the  question  to  be  determined,  as  suggested,  whether 
the  proceedings  of  the  Elk  county  probate  court,  and  the 
guardian's  deed  based  thereon,  conveyed  an  Tindivided  one 
twenty-eighth,  or  an  undivided  one-fourteenth,  interest  in  the 
two  hundred  acre  tract. 

The  real  question  to  be  determined  is.  Did  the  probate 
court  of  Elk  county  acquire  jurisdiction  to  appoint  such 
guardian  and  make  its  order  directing  a  sale  of  the  minor's 
interest  in  the  premises?  If,  because  it  was  not  the  county 
of  the  domicile  of  the  minor,  the  probate  court  of  Elk  county 
was  without  jurisdiction,  then  the  proceedings  in  that  court 
and  the  guardian's  deed  were  void,  the  guardian's  deed 
®^  passed  no  title,  and  the  district  court  erred  in  rendering 
judgment  for  defendants. 

In  the  preparation  of  the  civil  and  criminal  codes  (Gen. 
Stats.  1901,  cc.  80,  82),  care  was  exercised  to  designate  specifi- 
cally what  district  court  in  the  several  counties  of  the  state 
should  acquire  jurisdiction  of  civil  and  criminal  cases.  Equal 
care  appears  to  have  been  exercised  in  the  executors'  and  ad- 
ministrators' act  (Gen.  Stats.  1901,  c.  37)  to  designate  spe- 
cifically what  probate  court  in  the  several  counties  of  the  state 
should  acquire  jurisdiction  to  administer  upon  the  estates  of 
deceased  persons.  A  like  degree  of  care  is  not  shown  to  have 
been  exercised,  in  the  act  relating  to  guardians  and  wards 
(Gen.  Stats.  1901,  c.  46),  to  designate  specifically  what  pro- 
bate court  in  the  several  counties  of  the  state  should  acquire 
jurisdiction  for  the  appointment  of  a  guardian  to  administer 
upon  the  estates  of  minors  residing  in  the  state  and  having 
property  necessitating  the  appointment  of  a  guardian. 

Section  1  of  said  chapter  46  declares  the  father  and  mother 
to  be  the  natural  guardians  of  the  persons  of  their  minor 
children.  Section  4  provides  that,  where  the  minor  child 
has  property  not  derived  from  either  of  the  parents,  "a  guard- 
ian must  be  appointed  by  the  proljale  court  to  manage  such 
property."     Section  5  provides  that  tiie  father,  or.  in  o;iso  of 
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his  death,  absence,  or  incapacity,  the  mother,  may  be  appointed 
guardian  to  take  charge  of  the  property  of  the  minor,  if  by 
the  court  deemed  a  suitable  person.  If  there  be  no  testa- 
mentary- fTuardian,  and  both  parents  be  dead,  or  disqualified 
to  act  as  guardian,  it  is  provided  by  section  2  that  "the  pro- 
bate court  may  appoint  one";  but  it  is  not  specifically  stated 
Avhat  ])robate  court  shall  haA'e  jurisdiction.  The  clear  and 
reasonable  inference  to  be  "**  drawn  from  the  x>rovisions  of 
the  act,  and  from  the  language  used,  is  that  the  court  having 
jurisdiction  to  appoint  a  guardian  for  the  estate  of  a  minor 
is  the  probate  court  of  the  county  of  the  minor's  domicile. 

It  appears  that  the  precise  question  has  never  been  deter- 
mined by  this  court.  In  Modern  Woodmen  v.  Hester,  66  Kan. 
12U,  71  Pac.  279,  following  the  declaration  that  after  the 
death  of  the  father  the  domicile  of  the  mother  determines  the 
domicile  of  the  minor  children,  it  was  impliedly  said  that 
the  probate  court  of  the  county  of  the  minor's  domicile  was 
the  court  having  jurisdiction  to  appoint  a  guardian.  The 
court  of  appeals  of  IMissouri,  in  construing  an  act  quite  sim- 
ilar to  our  own,  relating  to  guardians  and  wards,  held  that 
the  jurisdiction  to  appoint  a  guardian  for  a  minor  rests  alone 
with  the  probate  court  of  the  county  where  the  minor  has  his 
domicile:  l)c  Jarnett  v.  Harper,  45  I^Io.  App.  415. 

It  is  the  policy  of  the  law  to  give  to  the  individual  a  near-by 
and  convenient  court.  Save  in  exceptional  egises,  hardships 
have  not  been  visited  upon  the  citi/en  by  requiring  him,  at 
the  expense  of  time  and  means,  to  respond  over  long  dis- 
tances to  the  process  of  the  courts.  The  juri.sdiction  of  tri- 
bunals having  judicial  powers  has  wisely  been  limited  in  that 
particular.  In  pursuance  of  this  policy  of  the  law  there  has 
been  established  by  the  legislature  a  probate  court  in  each 
county  of  the  state.  The  undoubted  purpose  of  the  legis- 
lature in  so  doing  wiis  to  give  the  inliabitants  of  each  county  a 
near-by  and  convenient  tribunal  having  jurisdiction  of  pro- 
bate matters.  It  will  hardly  be  urged  that  an  exception  to 
these  favors  in  the  law  was  intended  by  the  legislature  to  be 
made  against  the  resident  minors.  Because  of  their  tender 
years  and  lack  of  experience,  minors  are  favorites  of  the  law. 
It  is  not  urieonunon  to  tind  exceptions  in  the  law  j^articulariy 
"•'*  favorable  to  tlicni.  For  the  reasons  stated,  to  permit  a 
j)n)l>;ite  court  other  than  tliat  of  the  county  of  the  minor's 
(loniicilc  to  take  jurisdiction  of  his  jierson  and  estate  would 
be  Ic'^i-^hil ion   (liscriniinntin<_r  ;)u;iinst  liini. 
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The  mere  fact  that  the  legislature  failed  to  designate  spe- 
cifically, in  the  act  relating  to  guardians  and  wards,  what 
probate  court  should  acquire  jurisdiction  of  the  persons  and 
estates  of  minors  will  not  be  presumed  to  have  been  intended 
to  operate  against  the  minor;  nor  should  it  be  construed  to 
his  disadvantage,  if  equally  susceptible  of  two  constructions. 
If,  as  in  the  case  at  bar,  the  county  adjoining  that  of  the 
minor's  domicile  had  jurisdiction  of  the  person  and  estate 
of  the  minor,  as  was  sought  to  be  exercised  by  the  probate 
court  of  Elk  county,  then  any  county  in  the  state,  no  matter 
how  remote,  especially  where  there  chanced  to  be  property 
belonging  to  his  estate,  would  have,  or  could  acquire,  juris- 
diction. This  might  not  only  result  in  much  inconvenience, 
and  be  also  used  to  the  minor's  disadvantage  in  administer- 
ing the  affairs  of  the  estate,  but  the  distance  would  necessi- 
tate added  and  unnecessary  expense. 

The  judgment  of  the  district  court  will  be  reversed,  with 
direction  to  proceed  in  accordance  with  the  views  herein  ex- 
pressed. 

All  the  justices  concurring. 


A  Proceeding  in  a  Probate  Court  for  the  sale  of  a  ward's  property 
is  a  proceeding  in  rem,  and  the  jurisdiction  of  the  court  attaches 
when  the  application  for  an  order  of  sale,  made  by  the  proper 
party,  and  disclosing  a  statutory  ground  for  the  sale,  is  presented 
to  the  court:  Daughtry  v.  Thweatt,  105  Ala.  615,  53  Am.  St.  Eep. 
146.  If  the  probate  court  of  the  county  in  which  a  minor  resides 
takes  jurisdiction  of  his  estate  and  appoints  a  guardian,  and,  after 
the  minor's  removal  to  another  county,  the  probate  court  thereof 
takes  jurisdiction  of  him  and  his  estate  and  orders  his  real  property 
sold,  the  sale  cannot  be  attacked  collaterally  on  the  ground  of  the 
exclusive  jurisdiction  of  the  first  court,  when  nothing  appears  on 
the  face  of  the  record  of  the  second  court  showing  that  the  minor 
was  a  nonresident  of  that  county  or  that  the  court  acted  without 
jurisdiction:   Cox  v.  Boyce,  152  Mo.  576,  75  Am.   St.  Eep.  483. 

The  Power  to  Appoint  a  Guardian  for  an  incompetent  depends  on 
the  statute,  and  cannot  be  exercised  unless  the  conditions  prescribed 
by  stJitute  exist:  In  re  Streiff,  119  Wis.  566,  100  Am.  St.  Eep.  903. 
If  proceedings  for  the  appointment  show  upon  their  face  that  the 
court  acted  without  jurisdiction,  the  or.der  making  the  appointment 
is  subject  to  collateral  attack:  McGee  v.  Hayes,  127  Cal.  336,  78 
Am.  St.  Eep.  57.  See,  too,  Providence  County  Sav.  Bank  v.  Hughes, 
26  S.  I.  73,  106  Am.  St.  Eep.  682. 
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BALDWIN  V.  OniO  TOWNSHIP. 

[70  Kan.  102,  78  Pac.  424.] 

SURFACE  WATERS — Drainage    Into   Natural   Watercourse. — 

The  owiur  of  lands  through  wliich  a  natural  •water<'ourso  flows  may 
accumulate  and  cast  into  sucli  watercourse,  in  a  body,  the  surface 
water  falling  upon  lands  adjacent  thereto,  without  l)ecoming  liable 
to  the  lower  riparian  ower  for  damages  if  the  natural  capacity  of 
the  watercourse  is  not  exceeded  and  overflow  cau.scd  thereby,  (p. 
417.) 

SURFACE  WATERS — Drainage  into  Natural  Watercourse. — 
An  upper  riparian  proprietor  cannot  gather  and  divert  surface  water 
from  its  natural  course  of  flowage  and  cast  it  into  the  natural  water- 
course flowing  through  his  land,  to  the  serious  damage  of  the  owner 
of  the  lower  estate  by  overflow,  but  in  order  for  the  latter  to  re- 
cover damages,  even  for  overflow  or  to  liave  their  continuance  en- 
joined, they  must  be  of  a  serious  and  sensible  nature,      (pji.  418,  419.) 

SURFACE  WATERS — Drainage  into  Natural  Watercourse.— 
An  upper  riparian  owner  may  divert  at  least  incidentally,  for  a 
proper  purpose  and  in  good  faith,  such  as  for  the  purpose  of  agricul- 
ture, road  making,  or  other  proper  betterments,  the  flow  of  tlie  sur- 
face water  from  its  natural  course,  especially  when  it  is  cast  into 
a  natural  watercourse,  where  but  little  damage  is  occasioned  to  the 
lower  riparian  owner,     (p.  419.) 

SURFACE  WATERS — Drainage  into  Natural  Watercourse  to 
Improve  Highway. — Merely  increasing  the  flow  of  water  in  a  natural 
watercourse  by  draining  surface  water  into  it  does  not  give  a  right 
of  action,  and  riparian  owners  cannot  complain  when  such  increase 
is  due  to  the  building  or  improving  of  a  public  highway  in  good 
faith,  and  fairly  within  territory  drained  by  such  watercourse,  and 
when  its  capacity  is  not  exceeded  and  overflow  caused  thereby,  (p. 
420.) 

Gamble  &  Costigan,  for  the  plaintiffs  in  error. 

Deford  &  Deford,  for  the  defendants  in  error. 

^«2  Cr^XXIXGHAM,  J.  Plaintiffs'  action  was  for  the  pur- 
pose of  ol)tainine;  damatfes  for  injuries  suffered  by  tlie  allc^'ed 
illegal  diversion  of  surface  water  thrown  upon  ^*'"'  their  land 
by  defendants,  and  for  a  mandatory  injunction  restraining 
the  further  continuance  of  such  injuries. 

The  case  is  before  us  ui>on  a  transcript  containing  only 
the  ])leadings,  the  liiidings  of  fact  made  by  the  trial  judge, 
the  conclusions  of  law,  and  tlic  judgment.  As  to  the  facts 
we  have  no  light,  except  what  is  disclosed  by  these  findings. 
From  them  we  ascertain  that  the  phiintilTs  were,  and  had 
been  for  several  >'cars  jirior  to  the  commission  of  the  wrongs 
of  which  th»\v  comi)l;iincd,  the  ownei-s  of  certain  land,  which 
tli(\v  used  and  (M'cupicd  ;is  tlicir  liomcstcad,  lying  south  of  ;i 
public  hiirhway  e.\1ciidiiiLr  cast  and  west  along  its  north  hound- 
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ary.  During  this  time  there  was  a  natural  watercourse  en- 
tering the  plaintiffs'  land  on  its  north  side  and  extending  in 
a  southerly  direction  nearly  the  full  length  of  the  land.  This 
natural  watercourse  is  spoken  of  as  the  "west  draw,"  and 
drains  an  area  of  about  thirty-eight  acres  on  the  north  side 
of  the  highway.  About  thirty-five  rods  east  of  the  point 
where  this  west  draw  crosses  the  highway  is  a  surface  water 
drain,  and  about  twenty-seven  rods  still  farther  east  is  another 
surface  water  drain.  These  two  drain  an  area  of  forty-eight 
acres,  and  are  known  as  the  "middle"  and  "east"  draws, 
respectively. 

At  the  time  the  plaintiffs  became  the  owners  of  the  land 
occupied  by  them  as  aforesaid,  and  for  some  time  prior  there- 
to, cidverts  were  maintained  across  the  middle  and  east  draws 
at  the  point  where  the  highway  intersected  them.  These  cul- 
verts were  of  small  dimensions,  being  eight  by  twelve  inches 
on  the  inside.  There  was  also  a  bridge  across  the  highwaj'  at 
the  point  where  the  west  draw  intersected  it.  We  presume 
that  ordinarily  the  surface  waters  coming  down  the  middle 
and  east  draws  passed  through  their  respective  ^**^  culverts 
and  over  and  upon  the  plaintiffs'  lands  to  the  south  in  no  de- 
fined channels,  except  that  their  general  course  was  south  and 
east.  These  waters  finally  flowed  into  what  is  spoken  of  as 
Middle  creek.  The  natural  watercourse  known  as  the  west 
draw  fell  into  Middle  creek  some  distance  west  of  the  point 
where  the  middle  and  east  draws  joined  it. 

In  1895  one  John  Blocklinger,  who  was  then  the  duly 
elected,  (|ualified  and  acting  road  overseer  of  the  road  district 
in  which  this  highway  was  located,  for  the  purpose  of  improv- 
ing the  same,  caused  it  to  be  graded  up  and  a  ditch  d\ig  along 
its  entire  north  side,  emptying  into  the  west  draw  at  its  west 
end.  He  also  removed  the  culverts  which  had  theretofore 
intersected  the  highway  at  the  middle  and  east  draws.  The 
effect  of  this  was  to  collect  all  of  the  surface  water  which 
had  theretofore  passed  down  through  these  draws  into  this 
ditch,  by  means  of  which  the  water  was  carried  westward  and 
emptied  into  the  west  draw,  thereby  increasing  the  volume  of 
water  therein.  It  is  of  this  increase  of  volume  and  the  dam- 
age caused  to  them  thereby  that  the  plaintiffs  complain. 

The  court  specifically  found  that  "the  digging  of  said 
ditch,  the  closing  up  and  removal  of  said  culverts  and  the 
grading  of  said  highway  were  a  substantial  improvement  to 
the  highway,   and   were   done   in   good   faith,   with   no   other 
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intention  than  to  improve  it,"  and  further,  that  "the  water 
carried  along  said  ditch  on  the  north  side  of  said  highway  and 
emptied  into  said  west  draw  flows  in  and  upon  the  plaintiffs* 
farm,  to  their  injury."  The  court  also  found  that  "had  said 
ditch  along  the  north  side  of  said  liighway  not  been  con- 
.structed,  the  waters  accumulating  in  said  middle  and  east 
draws  could  not  have  gotten  into  said  west  draw  nor  onto  the 
land  of  plaintiffs,  ***""*  and  this  would  be  true  even  though 
the  culverts  at  the  intersection  of  said  middle  and  east  draws 
M'itli  the  highway  were  removed";  that  "the  plaintiffs  have 
sutTored  damages  to  their  said  farm  by  reason  of  the  said 
surface  waters  being  collected  from  said  middle  and  east 
draws  into  said  ditch  and  cast  in  a  body  upon  their  said 
farm";  and  that  "they  will  continue  so  to  suffer  damages 
from  said  cause  so  long  as  said  ditch  is  permitted  to  remain 
as  it  was  when  said  action  was  begun  and  as  it  now  is." 

As  a  conclusion  of  law,  the  court  held  as  follows:  "The 
surface  water  having  been  accumulated  in  an  artificial  ditch, 
and  cast  in  a  body  upon  the  land  of  ]\rr.  Baldwin,  the  de- 
fendants would  be  enjoined  were  it  not  for  the  fact  that  it 
w^as  cast  upon  the  farm  of  the  plaintiffs  by  means  of  a  natural 
watercourse. ' ' 

Thereupon  judgment  was  rendered  against  plaintiffs  for 
costs,  and  to  reverse  that  judgment  plaintiffs  appeal  to  this 
court. 

Several  reasons  other  than  the  one  given  by  the  court  are 
urged  by  defendants  in  error  for  the  affirmation  of  this  judg- 
ment. We  prefer,  however,  not  to  give  these  reasons  atten- 
tion, but  to  discuss  the  matter  entirely  from  the  standpoint 
taken  y)y  the  court  below.  We  shall  assume  that  the  party 
responsible  for  the  making  of  the  ditch  and  the  improve- 
ment of  the  liighway,  whether  such  party  was  the  township, 
township  oflficers,  or  the  road  overseer,  occupied  the  same  rela- 
tion to  tlie  plaintiffs  as  would  a  private  owner,  and  that  they 
had  a  right  to  dispose  of  surface  water  coming  upon  the  high- 
way in  the  same  manner,  and  to  the  same  extent,  as  would 
the  i^rivate  owner  of  a  dominant  adjoining  estate.  In  Young 
V.  Commissioners  of  Highways,  134  111.  5G9,  25  N.  E.  GSO,  the 
court  said:  "The  commissioners  of  highway.s,  where  they  un- 
dertake to  drain  a  ]>ul)lic  highway,  possess  the  same  ""*  rights 
and  are  governed  by  tlie  sjime  rules  as  adjoinini;  land  owners 
who  may  undertake  to  drain  their  own  lands,  except  where 
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they  may  be  proceeding  under  the  eminent  domain  laws  of 
the  state." 

The  common-law  rules  regulating  the  rights  and  duties  of 
adjoining  owners  of  lands  relative  to  surface  water  obtain  in 
this  state :  Atchison  etc.  R.  R.  Co.  v.  Hammer,  22  Kan.  763,  31 
Am.  Rep.  216 ;  Gibbs  v.  Williams,  25  Kan.  214,  37  Am.  Rep. 
241.  Under  those  rules  it  is  well  settled  that  the  owner  of  the 
upper  estate  may  not  gather  surface  water  falling  or  accumu- 
lating thereon,  and  by  means  of  artificial  channels  divert  it 
from  its  natural  course  and  discharge  it  upon  the  lower  estate, 
to  the  damage  of  the  owner  thereof.  This  rule,  however,  goes 
hand  in  hand  with  the  equally  well-settled  doctrine  that,  as  to 
such  waters,  either  owner  may  stand  upon  the  defensive. 

The  owner  of  lands  through  which  a  natural  watercourse 
flows  may,  however,  accumulate  and  cast  into  such  water- 
course in  a  body  the  surface  water  falling  upon  lands  adja- 
cent thereto.  Such  streams  are  the  drains  provided  by  nature 
for  the  discharge  of  surface  water  gathered  by  natural  forces 
and  the  general  contour  of  the  lands.  The  rule  is  thus  stated 
in  Farnham  on  Waters  and  Water  Rights,  section  186:  "The 
force  of  gravity  which  causes  all  waters  flowing  on  the  earth 
to  seek  the  lowest  level  creates  natural  drainage,  and  provides 
for  the  distribution  of  all  water,  whether  surface  water  or 
otherwise.  This  natural  drainage  is  necessary  to  render  the 
land  fit  for  the  use  of  man.  The  streams  are  the  great  nat- 
ural sewers  through  which  the  surface  water  escapes  to  the 
sea,  and  the  depressions  in  the  land  are  the  drains  leading 
to  the  streams.  These  natural  drains  are  ordained  by  nature 
to  be  used,  and  so  long  as  they  are  used  without  exceeding 
their  natural  capacity  the  owner  of  land  through  which  they 
run  cannot  complain  ^^''  that  the  water  is  made  to  flow  in 
them  faster  than  it  does  in  a  state  of  nature.  Among  the 
steps  which  are  tak6n  for  the  improvement  of  property,  one 
of  the  first  is  to  remove  the  water  from  it  as  rapidly  as  pos- 
sible. The  right  to  drain  upon  and  over  lower  lands  without 
making  compensation  for  such  privilege  is  the  same  whether 
the  higher  land  is  the  farm  of  an  individual  owner  or  is  a 
public  highway;  and  highway  commissioners  have  the  right 
to  have  the  surface  water,  falling  or  coming  naturally  upon 
the  highway,  drain  through  the  natural  and  usual  channel 
upon  and  over  lower  lands;  and  have  the  right  to  construct 
ditches  or  drains  for  the  purpose  of  conducting  such  surface 
Am.  St.  Eep.,  Vol.   109  —27 


418  American  State  Reports,  Vol.  109.         [Kansas, 

water,  even  though  it  is  accumulated  in  ponds,  into  such  nat- 
ural and  usual  channels,  although  the  effect  may  be  to  in- 
crea.se  the  volume  of  water  thus  carried  upon  lower  lands.  In 
accordance  with  this  principle  the  flow  of  the  water  into  the 
natural  streams  may  be  hastened  so  long  as  the  water  is  not 
caused  to  overflow  the  banks  of  the  stream  to  the  injury  of 
the  land  through  which  it  flows." 

In  Gould  on  Waters,  section  274,  the  same  rule  is  stated  as 
follows:  "The  owner  of  land  has  a  right  to  discharge  the 
natural  drainage  of  his  land,  and  the  surface  water  accumu- 
lating thereon,  into  a  watercourse,  whereby  it  becomas  a  part 
thereof,  and  in  so  doing  he  may  change  or  concentrate  its 
flow  in  artificial  channels,  thus  accelerating  the  flow  and  in- 
creasing the  volume  of  water  in  the  stream,  provided  its  nat- 
ural capacity  is  not  exceeded,  and  those  whose  supply  is 
rendered  more  variable  cannot  complain." 

It  is  said  at  page  733  of  volume  85  of  the  American  State 
Reports,  in  a  note  to  the  case  of  Mizell  v.  ^NFcGowan,  129  N.  C. 
93,  39  S.  E.  729:  "We  have  just  noticed  the  difference  be- 
tween merely  draining  onto  another's  land  and  draining  into 
a  natural  channel  or  watercourse  which  flows  across  such  land. 
So  far  as  streams  or  natural  watercourses  '®**  are  concerned, 
there  can  be  no  doubt  that  one  may  drain  into  them,  and  tliere- 
by  increase  their  volume,  without  subjec^ting  himself  to  lia- 
bility for  any  damage  suffered  by  a  lower  owner":  INIiller  v. 
Laubach,  47*Pa.  St.  154,  86  Am.  Dec.  521;  Cairo  etc.  R.  R. 
Co.  V.  Stevens,  73  Ind.  278,  38  Am.  Rep.  139 ;  Treat  v.  Bates, 
27  Mich.  390;  Jackman  v.  Arlington  Mills,  137  Ma.ss.  277; 
Waffle  V.  New  York  Central  R.  R.  Co.,  52  N.  Y.  11,  13  Am. 
Rep.  467;  McCormick  v.  IToran,  81  N.  Y.  86,  37  Am.  Rep. 
479;  Jenkins  v.  Wilmington  etc.  R.  R.,  110  N.  C.  438.  15 
S.  Iv  193;  Feck  v.  Harrington,  109  III.  611,  50  Am.  Rop. 
627;  Pennsylvania  Coal  Co.  v.  Sanderson,  113  Pa.  St.  126. 
57  Am.  Rop.  447,  6  Atl.  453;  Rath  v.  Zembloman,  49  Xel). 
351,  68  N.  W.  488. 

From  ;i  f.i refill  study  of  these  and  othor  cases  we  are 
not  disposed  to  indorse  the  board  doctrine  announced  in  the 
text  of  the  note,  or  to  hold  that  in  no  case  may  the  lower 
riparian  proprietor  recover  damages  for  injuries  inflicted  1)v 
diverting  surface  water  into  a  natural  watercourse  by  an  upper 
riparian  owner;  but  we  are  disposed  to  hold  that  such  owner 
may  not  gather  and  divert  surface  water  from  its  natural 
course  of  flowage  and  cast  it  into  a  natural  watercourse,  to 
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the  serious  damage  of  the  owner  of  the  lower  estate  by  over- 
flow. In  order  that  there  may  be  a  recovery  for  such  dam- 
ages, or  their  continuance  enjoined,  they  must,  however,  be 
of  a  serious  and  sensible  nature.  It  is  quite  obvious  that  the 
rule,  as  against  the  dominant  proprietor,  cannot  be  enforced 
in  its  minutest  detail  and  for  its  minutest  infraction.  To  say 
that  no  surface  water  may  be  diverted  and  cast  into  a  natural 
stream  is  practically  to  prohibit  the  removal  or  shifting  of 
any  of  the  soil  from  its  natural  condition.  Such  a  strict 
application  would  result  in  preventing  the  processes  of  agri- 
culture and  of  other  necessary  improvement. 

^^^  In  speaking  upon  another  phase  of  this  question,  but 
with  equal  applicability  to  this,  this  court,  in  Gibbs  v.  Will- 
iams, 25  Kan.  214,  37  Am.  Rep.  241,  said  (at  page  216)  : 
"If  the  right  to  run  in  its  natural  channels  was  annexed  to 
surface  water  as  a  legal  incident,  the  difficulties  would  be 
infinite  indeed.  Unless  the  land  should  be  left  idle,  it  would 
be  impossible  to  enforce  the  right  in  its  rigor;  for  it  is  obvi- 
ous every  house  that  is  built,  and  every  furrow  that  is  made 
in  a  field,  is  a  disturbance  of  such  right.  If  such  a  doctrine 
prevailed,  every  acclivity  would  be  and  remain  a  watershed, 
and  most  low  ground  become  reservoirs.  It  is  certain  that 
any  other  doctrine  but  that  which  the  law  has  adopted  would 
be  altogether  impracticable." 

So  the  law  must,  and  does,  recognize  the  right  of  the  dom- 
inant owner  to  divert,  at  least  incidentally,  for  a  proper  pur- 
pose and  in  good  faith,  the  floAV  of  surface  water  from  its 
natural  course,  especially  when  it  is  cast  into  a  natural  water- 
course, and  where  but  little  damage  is  occasioned.  Were  this 
not  so,  improvements  of  the  land  for  the  purposes  of  agricul- 
ture, road-making  and  other  betterments  would  be  seriously 
hampered  and  impeded.  Again,  it  clearly  appears  from  the 
authorities  that  not  all  damages  suffered  by  the  owner  of  the 
lower  estate  may  be  recovered,  or  the  continuance  thereof  en- 
joined, but  only  such  damages  as  result  from  the  overflowing 
of  the  stream  because  its  natural  capacity  has  been  exceeded. 
The  fact  that  the  flow  has  been  accelerated,  or  deepened,  or 
that  the  banks  of  the  stream  have  been  washed  away  in  plaeis 
and  sandbars  created  at  other  points,  is  something  for  which 
it  is  not  within  the  purview  of  the  law  to  grant  relief. 

Upon  this  point  it  is  said,  in  Farnham  on  Waters  and 
Water  Rights,  section  488:  "Drainage,  being  necessary  to  fit 
the  land  for  successful  ^^^^  occupation  and  the  streams  being 
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the  natural  channels  of  drainapre,  the  flow  of  the  surface  water 
may  be  hastened  into  the  streams  so  far  as  it  can  be  done  with- 
out floodin*?  lower  property."  See,  also,  cases  cited  above, 
and  Drake  v.  TTaniilton  "Woolen  Co.,  99  Mass.  574:  ITayes  v. 
Waldron,  44  N.  H.  580,  84  Am.  Dec.  105:  Rutherford  v. 
Villatre  of  ITolley.  105  N.  Y.  632,  11  N.  E.  818. 

In  Kemper  v.  The  Widows'  Home,  fi  Ohio  Dec.  1049  [re- 
print, 9  Am.  Law  Rec.  732]  it  was  said:  "^Terely  increasing: 
the  flow  of  water  in  a  natural  watercourse  does  not,  like  in- 
creasing the  flow  of  surface  water,  prive  a  rifrht  of  action. 
Riparian  owners  cannot  complain  when  such  increase  is  due 
+0  the  buildinjr  or  change  of  f;rade  of  streets  and  the  improve- 
inent  of  lots  fairly  within  territory  drained  by  such  water- 
course, when  its  capacity  is  not  exceeded." 

The  plaintiffs  have  arprued  this  case  as  thouirh  the  findint; 
of  the  court  was  that  the  damajje  suffered  by  tliom  was  occa- 
sioned by  the  flooding  of  their  lands  caused  by  the  overflow 
of  this  natural  watercourse.  Suchs  hoM'ever,  is  not  the  case. 
While  the  court  found  that  the  plaintiffs  were  damapred,  it 
did  not  And  that  such  damapre  was  consequent  upon  tlie  over- 
flow of  this  natural  watercourse:  and,  as  it  found  that  they 
were  not  entitled  to  recover,  we  must  presume  that  the  dara- 
apre  suffered  was  such,  and  only  such,  as  they  could  not  re- 
cover for  under  the  law. 

Because  it  here  affirmatively  appears  that  the  improve- 
ments that  were  made  upon  the  hitrhway  were  of  a  substantial 
character,  and  made  in  pood  faith,  and  because  it  does  not 
appear  that  the  diversion  of  the  surface  water  occasioned 
thereby  from  the  middle  and  east  draws  M'as  more  than  a 
mere  incident  to  the  makinpr  of  such  substantial  improvements, 
and  because  it  does  not  appear  that  the  damage  suffered  by 
the  '**  plaintill's  was  occasioned  l)y  tlie  overflow  of  the  nat- 
ural watercourse  into  which  such  surfaee  water  was  turned,  or 
that  sucli  damajre  was  other  than  wliat  was  oc(!asi()ned  by  the 
hastonintr  or  increasing:  of  the  (low,  we  conclude  that  the  sani(^ 
was  (laniiiuiH  absque  injuria,  and  hence  no  recovery  can  be 
allowed. 

The  judirmeiit  of  the  lower  court  is  afiirmed. 

All  the  justices  coiunirrini^. 


A  Land  Owner  vutij  Drain  Surface  Water  into  a  strorvm  or  nntiirnl 
Avatf  rconrso  ami  IlKrcl'V  iiK-rcawi^  its  voliimo  witliout  sn)>  jcctiiifj 
liims^'lf  lo  liahilitv  for  il;i 'naycs  siifTiTcii  liy  lower  proprii  tors:  Soc 
tlic    iiunu.j^napliic    iiolc    lo    Mizt.ll    v.    MeGowuu,   60   Am.    St.    liep.    7^.J. 
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QUEEN  INSURANCE  COMPANY  v.  STRx\UGHAN. 

[70  Kan.  186,  78  Pac.  447.] 

INSURANCE,  FIRE — Vacancy — ^Waiver  by  Agent. — If  a  policy 
of  fire  insurance  contains  a  clause  making  the  policy  void  if  the 
building  insured  be  or  become  vacant  or  unoccupied  and  so  remain 
for  a  period  of  ten  days,  unless  otherwise  provided  by  agreement 
indorsed  thereon,  and  such  policy  is  issued  by  an  agent  having 
authority  to  issue  policies  and  consummate  contracts  of  insurance, 
and  he  has  knowledge  at  the  time  of  issuing  the  policy  that  the 
building  is  vacant  and  unoccupied,  and  within  ten  days  therefrom, 
agrees  to  indorse  a  vacancy  permit  on  the  policy,  but  fails  to  do  so, 
the  insurance  company  must  be  deemed  to  have  waived  the  condition, 
and  i;  liable  for  a  loss  occurring  while  the  building  remained  vacant 
and   unoccupied,     (p.    422.) 

INSURANCE,  FIRE — Waiver  of  Notice  and  Proof  of  Loss. — 
An  insurance  company  may  waive  its  right  to  notice  and  proof  of 
loss,  and  such  waiver  may  be  made  by  its  agent,     (p.  423.) 

Reed,  Yates,  Mastin  &  Howell  and  C.  T.  Atkinson,  for  the 
plaintiff  in  error. 

L.  C.  Brown,  for  the  defendant  in  error. 

186  ATKINSON,  J.  This  action  was  brought  by  C.  C. 
Straughan  against  the  Queen  Insurance  Company  of  Amer- 
ica to  recover  a  loss  by  fire  on  a  policy  for  seventeen  hundred 
dollars  issued  to  plaintiff  by  defendant.  The  trial  was  before 
the  court  and  a  jury,  resulting  in  a  verdict  and  judgment  for 
plaintiff  in  the  sum  of  fifteen  hundred  dollars. 

The  policy  of  insurance  sued  upon  was  issued  to  plaintiff 
on  the  twenty-sixth  day  of  February,  1901,  through  ^^"^  P.  L. 
Snyder,  defendant's  local  agent  at  Arkansas  City,  where  the 
property  was  situated.  The  policy  insured  plaintiff  against 
loss  by  fire,  on  his  dwelling  in  the  sum  of  twelve  hundred 
dollars,  and  on  walks,  fences  and  trees  in  the  sum  of  five 
hundred  dollars.  Concurrent  insurance  was  permitted  on  the 
dwelling.  At  the  time  of  the  loss  by  fire — March  12,  1901 — 
there  was  upon  the  dwelling  concurrent  insurance  in  the  sum 
of  thirteen  hundred  dollars  in  the  Providence  Washington  In- 
surance Company,  placed  thereon  February  26,  1901,  by  said 
P.  L.  Snyder,  who  was  also  the  local  agent  of  said  company 
at  Arkansas  City. 

The  dwelling  was  vacant  at  the  time  the  fire  occurred.  The 
policy  sued  upon  contained  a  clause  providing,  in  substance, 
that  the  policy  should  be  void  if  the  building  insured  thereby 
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be  or  become  vacant  or  unoccupied  and  so  remain  for  a  period 
of  ten  days,  unless  otherwise  provided  by  agreement  indorsed 
on  the  policy.  On  the  part  of  plaintiff  it  was  claimed  that 
this  provision  of  the  policy  had  heon  waived  by  defendant, 
through  its  agent,  Snyder,  who  had  actual  knowledge  at  the 
time  the  policy  was  issued  that  the  house  was  vacant;  that 
on  the  seventh  day  of  ]March,  less  than  ten  days  from  the  date 
of  the  issuing  of  the  policy,  plaintiff  had  requested  the  agent, 
Snyder,  to  indorse  upon  the  policy  a  permit  to  make  repairs, 
and  also  a  permit  for  thirty  days'  vacancy  of  the  building; 
that  the  agent,  Snyder,  stated  at  the  time  that  he  would  place 
such  indorsements  upon  the  policy ;  that  he  did  on  said  day 
place  an  indorsement  upon  the  policy  giving  to  plaintiff  the 
right  to  make  repairs,  but  omitted  to  add  the  vacancy  clause, 
of  which  omission  plaintiff  had  no  knowledge  until  after  the 
fire,  and  that  defendant,  through  its  agent,  Snyder,  had  then  - 
by  waived  the  placing  of  an  indorsement  of  a  vacancy  clause 
upon  the  policy.  Defendant  denied  a  '^^^  waiver,  and  de- 
nied the  authority  of  the  agent,  Snyder,  to  make  such  waiver, 
there  being  a  clause  in  the  policy  to  the  effect  that  no  agent 
or  officer  of  the  company  could  waive  any  of  the  provisions 
of  the  policj'  otherwise  than  in  writing  indorsed  thereon. 

Snyder  was  the  agent  of  defendant,  with  authority  to  issue 
and  countersign  policies  of  insurance  and  collect  premiums, 
and  occasionally  he  adjusted  losses.  Such  an  agent  may 
waive  the  conditions  of  a  policy  otherwise  than  in  Avriting  in- 
dorsed thereon  :  American  Cent.  Ins.  Co.  v.  McLanathan,  1 1 
Kan.  533;  National  Fire  Ins.  Co.  v.  Barnes,  41  Kan.  161,  2 
Pac.  165 ;  German  Ins.  Co.  v.  Gray,  43  Kan.  407,  23  Pac.  637 ; 
Hartford  Fire  Ins.  Co.  v.  McCarthy,  69  Kan.  555,  77  Pac.  90. 

Upon  the  trial  plaintiff,  with  reference  to  the  vacancy  of 
the  dwelling,  testified  to  the  state  of  facts  claimed  by  him- as 
a  waiver.  Snyder,  the  former  agent  of  defendant,  testified 
to  the  same  facts,  and  gave  as  his  reason  for  not  indoi-slng  ;i 
vacancy  clause  upon  the  policy  that  he  did  not  think  it  neces- 
sary to  do  so,  becau.se  he  knew  the  ])remises  were  vacant  <it 
the  time  the  policy  was  issued  and  at  the  time  the  itidorscnicnt 
was  re(iut'.sted  by  plaiiitifl".  This  knowledge  of  Ihe  agent  was 
knowledge  of  the  company  Capitol  Tns.  Co.  v.  Bank  of  Plcas- 
anton,  50  Kan.  449,  31  I'ac.  K)GO.  Tlie  verdict  of  lli.^  jury 
was  a  finding  that  the  insurance  company  luul  waived  tlie  in- 
dorsement of  a  v;icancy  clause  upon  tlie  policy,  and  we  think 
there  was  sufiRcieiit  evidence  to  jusfil'y  this  finding. 


Nov.  1904.]         Queen  Ins.  Co.  v.  Straughan.  423 

Plaintiff  in  error  cites  German  Ins.  Co.  v.  Russell,  65  Kan. 
373,  69  Pac.  345,  58  L.  R.  A.  234,  and  contends  that  it  denies 
the  right  of  defendant  in  error  to  recover.  That  case  is  not 
in  point.  There  the  policy  contained  a  provision  that  it 
should  be  void  if  the  buildings  be  or  become  vacant.  The 
buildings  **^  insured  became  vacant  and  unoccupied,  and 
continued  so  for  a  period  of  twelve  days,  without  the  knowl- 
edge or  consent  of  the  insurance  company,  but  were  reoccu- 
pied  before  the  loss  occurred.  The  question  of  waiver  did  not 
arise,  and  the  point  decided  was  that  a  policy  of  insurance 
containing  such  a  provision  became  forfeited  immediately 
upon  the  vacancy  of  the  buildings  without  the  knowledge  and 
consent  of  the  company,  and  that  the  reoccupancy  of  the 
buildings  did  not  operate  to  revive  the  policy. 

The  next  objection  of  the  insurance  company  is  that  the 
proof  01  loss  did  not  conform  to  the  requirements  of  the  pol- 
icy. The  plaintiff  contends  that  the  proof  of  loss  had  been 
waived  by  the  agent  of  the  insurance  company.  It  is  well  set- 
tled that  an  insurance  company  may  waive  its  right  to  notice 
and  proof  of  loss,  and  that  such  a  waiver  may  be  made  by  its 
agent:  Phenix  Ins.  Co.  v.  Munger,  49  Kan.  178,  33  Am.  St. 
Rep.  360,  30  Pac.  120.  If  the  proof  of  loss  was  insufficient, 
there  was  evidence  before  the  jury  that  its  sufficiency  had 
been  waived  by  the  agent  of  the  insurance  company,  and  the 
verdict  of  the  jury  renders  further  consideration  of  this 
matter  unnecessary. 

The  contention  of  the  insurance  company  that  there  had 
been  no  arbitration  to  ascertain  the  amount  of  the  loss  before 
the  commencement  of  this  action  is  also  concluded  by  the 
verdict  of  the  jury.  There  is  much  evidence  in  the  record 
tending  to  show  that  the  loss  was  a  total  one  within  the  rule 
announced  in  Liverpool  etc.  Ins.  Co.  v.  Heckman,  64  Kan. 
388,  67  Pac.  879,  in  which  event  there  was  nothing  to  arbi- 
trate, and  there  is  also  evidence  that,  if  the  insurance  company 
ever  demanded  arbitration,  it  was  subsequently  w^aived  by  the 
company  through  its  agent,  Snyder. 

The  instructions  given  by  the  court  fairly  state  the  ^^^  law 
applicable  to  the  case,  and  no  error  was  committed  in  refusing 
to  give  the  instructions  requested  by  the  defendant.  Nor  do 
we  find  any  prejudicial  error  in  the  rulings  on  evidence. 

The  judgment  is  affirmed. 

All  the  justices  concurring. 
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The  Waiver  of  Stipulations  that  Conditions  and  forfeitures  in  in- 
surance policies  shall  not  be  waived  or  shall  be  waived  in  writing 
only,  is  the  subject  of  a  recent  extended  note  to  Johnson  v.  Aetna 
Ins.  Co.,  107   Am.   iSt.  Eep.  99-149. 


GREER  V.  NEWLAND. 

[70  Kan.  310,  77  Pac.  98,   78  Pac.   835.] 

CHATTEL  MORTGAGES — Sale  of  Mortgaged  Property  by 
Commission  Merchant — Notice. — A  coniniissioii  merchant,  who  re- 
ceives mortgaged  persona.  i)roperty  sent  to  him  for  sale,  without 
the  knowledge  or  consent  of  the  mortgagee,  and  in  violation  of  the 
terms  of  the  mortgage,  and  who  sells  it  and  pays  the  proceeds,  less 
his  commission,  to  the  consignor  without  actual  notice  of  the  mort- 
gage, does  not  receive  such  a  benefit  from  the  transaction  as  to  au- 
thorize the  mortgagee  to  w:iive  the  tort  and  recover  in  an  action 
upon  an  implied  contract,      (pp.  427,  428.) 

CHATTEL  MORTGAGES— Record  of  as  Notice.— The  record- 
ing of  a  chattel  mortgage  does  not  im{)art  constructive  notice  to  a 
commission  merchant  to  whom  the  mortgaged  property  is  sent  for 
sale,  and  who  sells  it,  and  pays  the  proceeds,  less  his  commission,  to 
the  consignor,     (p.  429.) 

Muckle,  Hayward  &  IMcLane,  for  the  plaintilTs  in  error. 

Botsford,  Deatherafre  &  Young,  and  McFadden  &  Morris, 
for  the  defendants  in  error. 

^^^  ]\rASON,  J.  The  owner  of  certain  cattle  in  Wilson 
county  executed  chattel  mortgages  on  them,  securing  two 
notes.  The  mortgages  were  properly  recorded.  •'"'  After- 
ward the  mortgagor  turned  the  cattle  over  to  another  i)erson 
who,  without  the  consent  of  the  mortgagee,  and  in  violation 
of  the  terms  of  the  mortgage,  shipped  them  to  Greer,  ]\Iills 
&  Co.,  commission  merchants  at  East  St.  Louis,  for  sale.  The 
commission  morclumts  sold  the  cattle  and  remitted  the  pro- 
ceeds, less  I'harges  and  expenses,  as  directed  by  the  con- 
signor, without  actual  notice  of  the  moi'tgages.  The  notes  and 
mortgages  remained  unj>aid  and  were  transferred  to  J.  W. 
Newlanii  and  1).  \l.  Xewland,  who  sued  the  conunission  mei-- 
chants,  not  for  (himag(>s  i-esulting  from  the  conversion  of  the 
cattle,  but  upon  the  allegation  of  an  implied  ])romise  by  them 
to>  pay  to  ])laintitfs  their  net  ])rocee(ls,  the  tort  being  ex])ressly 
waived.  Plaintills  recovered  a  judgment  which  defendants 
seek  to  reverse. 
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Upon  the  facts  stated  it  is  clear  that  defendants  would 
have  been  liable  in  an  action  for  conversion,  and  the  fact 
that  they  had  no  actual  notice  of  the  claim  of  the  mortgagees 
would  have  constituted  no  defense :  Brown  v.  Campbell,  44 
Kan.  237,  21  Am.  St.  Rep.  274,  24  Pac.  492.  But  defendants 
claim  that  they  were  not  liable  in  an  action  upon  contract 
for  the  reason  that  in  the  transaction  they  acted  only  as 
the  agents  of  the  real  wrongdoer,  the  person  who  shipped  the 
cattle  to  them,  and  that  their  own  estate  was  not  intended  to 
be  benefited,  and  was  not  in  fact  benefited,  by  the  sale — that 
they  never  acquired  or  claimed  the  beneficial  title  to  the  cattle 
or  their  proceeds.  It  is  true  that  the  rule  is  well  establislied 
that  "if  no  benefit  accrues  to  the  tort-feasor  by  reason  of  the 
tort  committed,  assumpsit  will  not  lie.  He  cannot  be  charged 
as  on  an  implied  contract  unless  some  benefit  has  actually 
accrued  to  him":  15  Am.  &  Eng.  Ency.  of  Law,  2d  cd.,  1115. 
See,  also.  Keen.  Quasi-contr.,  c.  2;  ^^"  Fanson  v.  Linsley,  20 
Kan.  235,  and  cases  cited.  It  is  also  true  that  the  title  of 
property  consigned  by  the  owner  to  a  commission  merchant 
for  sale,  and  of  its  proceeds,  is  in  the  consignor,  and  no  title 
vests  in  the  factor  except  as  trustee:  12  Am.  &  Eng.  Ency. 
of  Law,  2d  ed.,  695,  696. 

In  considering  whether  these  principles  protect  the  defend- 
ants from  an  action  upon  an  implied  contract  to  pay  the  mort- 
gagee the  price  of  the  cattle,  it  must  be  borne  in  mind  that  no 
distinction  is  to  be  made  between  an  actual  knowledge  by  the 
consignee  that  goods  sent  to  him  belong  to  another  than  the 
shipper  and  the  constructive  knowledge  of  that  fact  given 
him  by  the  public  records.  The  effect  of  the  notice  imparted 
by  the  record  does  not  depend  upon  the  form  of  action.  In 
the  case  cited  it  was  held  equivalent  to  actual  notice  in  an 
action  for  conversion ;  it  is  so  in  an  action  upon  an  implied 
contract.  The  case  must  therefore  be  treated  as  though  de- 
fendant had  had  actual  notice  of  the  existence  of  the  mort- 
gages. 

If  a  factor,  while  still  holding  the  proceeds  of  goods  sold 
by  him,  knows  they  were  stolen,  he  cannot  assert,  as  a  pro- 
tection against  the  claims  of  the  real  owner,  what  is  untrue 
in  fact,  that  the  title  is  in  the  one  who  has  stolen  them;  and, 
having  in  his  hands  money  belonging  to  another,  in  the  ab- 
sence of  a  reason  to  justify  his  holding  it  himself  or  making 
some  other  disposition  of  it,  he  is  liable  to  the  owner  upon 
an  implied  contract  to  pay  it  to  him. 
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""Where  the  defendant  is  proved  to  have  in  his  hands 
the  money  of  the  plajntifT,  which,  ex  a3quo  et  bono,  he  ou^ht 
to  refund,  the  law  conclusively  presumes  that  he  has  promised 

so  to  do The  count  for  money  had  and  received,  which 

in  its  spirit  and  objects  has  been  likened  to  a  bill  in  ecpiity, 
may,  in  jxeneral,  be  proved  by  any  lepral  evidence  showing  that 
the  ^^^  defendant  has  received  or  obtained  possession  of  the 
money  of  the  plaintiff,  which,  in  equity  and  good  conscience, 
he  oujrht  to  pay  over  to  the  plaintiff And  where  the  de- 
fendant has  tortiously  taken  the  plaintiff's  property  and  sold 
it,  or  being  lawfully  possessed  of  it,  has  wrongfully  sold  it, 
the  owner  may,  ordinarily,  waive  the  tort,  and  recover  the 
proceeds  of  the  sale  under  this  count.  So  if  the  money  of  the 
plaintiff  has  in  any  other  manner  come  to  the  defendant's 
hands,  for  which  he  would  be  chargeable  in  tort,  the  plaintiff 
may  waive  the  tort,  and  bring  assumpsit  upon  the  common 
counts":  2  Greonleaf  on  Evidence,  sees.  102,  117,  120. 

"Where  money  has  been  paid  to  a  factor  for  the  use  of 
the  principal,  to  which  the  latter  is  discovered  afterward 
not  to  be  entitled,  the  factor  will  be  liable  to  an  action  at 
the  suit  of  the  person  from  which  he  received  such  money, 
as  for  money  had  and  received  to  his  use,  unless  he  has, 
before  action  brought,  actually  paid  over  the  money  to  his 
principal":  Weld  v.  Shaw,  2  La.  Ann.  559. 

He  who  holds  money  that  he  knows  belongs  to  one  person 
cannot  voluntarily  pay  it  to  another  and  claim  exemi)tion  from 
contractual  liability  on  the  ground  that  he  acted  merely  as 
an  agent  and  derived  no  personal  benefit  from  the  transac- 
tion. When  he  knows  who  is  entitled  to  receive  the  money 
in  his  hands  he  owes  that  person  a  duty  from  which  the  law 
implies  a  contract  to  pay  it  to  him,  and  he  can  no  more  escape 
that  liability,  or  alter  the  character  of  it,  by  a  payment  to 
the  person  from  whom  he  received  it  than  by  making  any  other 
disposition  of  it.  The  case  of  Ilindnuirch  v.  Hoffman,  127 
Pa.  St.  284,  14  Am.  St.  Rep.  842,  18  Atl.  14,  4  L.  R.  A.  368, 
was  an  action  of  assumpsit,  and  it  was  there  said:  "As  found 
))y  tlie  learned  judge,  the  money  sued  for  as  money  had  and 
received  by  defendant  to  Die  use  of  i)laintiff  never  l)elongeil 
to  Savanack,  nor  ■'*■*  could  he  have  legally  recovered  any 
part  of  it.  On  llie  contrary,  it  was  plaintilTs  money,  stolen 
from  him  by  Savanack,  and  by  the  latter  left  with  the  defend- 
ant. While  it  was  thus  in  his  custody  and  undci-  his  con- 
trol, he  was  fully  informed  of  the  theft,  and  also  that  plain- 
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tiff,  as  owner  of  the  money,  claimed  it.  Under  therse  circum- 
stances it  was  clearly  his  duty  to  hold  it  for  plaintiff,  and, 
upon  satisfactory  proof  of  ownership,  to  pay  it  over  to  him. 
From  the  existence  of  that  duty  the  law  raised  an  implied 
promise  by  defendant  to  do  so,  but,  in  disregard  of  his  duty 
in  the  premises,  he  paid  it  over,  on  the  order  of  the  thief,  to 
parties  who  had  no  right  whatever  to  receive  it.  Justice  de- 
mands that  he  should  now  be  compelled  to  pay  the  amount  to 
the  rightful  owner,  and  there  is  no  good  reason  why  it  should 
not  be  recovered  in  the  present  form  of  action." 

"Where  a  factor  is  notified  that  cotton  consigned  to  him 
by  a  third  person  was  made  on  plaintiffs'  plantation  and 
belongs  to  them,  and  is  directed  not  to  pay  over  the  proceeds 
without  their  consent,  the  notice  will  render  the  factor  liable 
for  an^  subsequent  payment  made  to  the  consignor,  not  de- 
pending on  a  superior  right":  Ledoux  v.  Anderson,  2  La. 
Ann.  558. 

The  situation  is  substantially  the  same  as  though  cattle  be- 
longing to  plaintiffs  had  been  stolen  and  shipped  to  defend- 
ants for  sale,  and  defendants  had  sold  them  and  paid  the 
proceeds  to  the  consignor  after  learning  of  the  theft.  In  such 
a  case  the  defendants  could  say  with  as  much  force  as  they 
do  now  that  they  derived  no  personal  benefit  from  the  trans- 
action— that  their  estate  was  not  benefited  by  it;  but  under 
such  circumstances  this  statement  would  not  be  a  sufficient 
answer  to  plaintiffs'  claim  upon  the  implied  contract  to  pay 
the  money  to  the  real  owner ;  nor  is  it  here. 

The  judgment  is  affirmed. 

All  the  justices  concurring. 

A  rehearing  was  subsequently  granted,  and  thereafter 
an  opinion  was  written  by  the  same  judge,  in  direct  opposition 
to  his  first  opinion,  which  second  opinion  is  as  follows : 

^1^  ]\TASON,  J.  This  case  involves  the  question  whether 
commission  merchants  who  receive  mortgaged  personal  prop- 
erty sent  to  them  for  sale  without  the  knowledge  or  consent  of 
the  mortgagee,  and  in  violation  of  the  terms  of  the  mortgage, 
and  who  sell  it  and  pay  the  proceeds,  less  their  commission, 
to  the  consignor,  without  actual  notice  of  the  mortgage,  which 
is  properly  of  record,  are  liable  to  the  mortgagee  in  an  action 
upon  an  implied  contract,  the  tort  being  waived.  Upon  a 
former  hearing  it  was  held  that  they  derived  no  such  benefit 
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from  the  act  of  conversion  as  to  make  them  liable  in  assumpsit 
by  rea.son  thereof,  but  that,  under  the  authority  of  Brown  v. 
Campbell,  44  Kan.  237,  21  Am.  St.  Rep.  274,  24  Pac.  402, 
the  record  operated  to  jjive  them  constructive  notice  of  the 
mort*rafre,  and  that  this  had  the  same  effect  as  actual  notice, 
and  rendered  them  liable  as  upon  contract  for  their  failure 
to  pay  the  proceeds  of  the  property  to  the  real  owner.  A 
grave  doubt  as  to  the  ^*®  correctness  of  this  view  of  the  effect 
of  the  record  led  to  the  granting  of  a  rehearing. 

Upon  fuller  consideration,  we  are  convinced  that  all  that 
is  said  in  the  case  cited  regarding  the  notice  imparted  by  the 
record  of  the  mortgage  is  dictum.  The  action  was  for  con- 
version, the  facts  being  substantially  the  same  as  in  this  case. 
There,  as  here,  the  consignor  was  an  apparent  stranger,  whose 
possession  was  not  clearly  accounted  for.  It  was  held:  "As 
the  mortgage  was  properly  on  file  in  the  office  of  the  register 
of  deeds,  and  valid,  the  conmiission  merchant  or  broker  was 
bound  to  take  notice  of  the  same  and  of  the  rights  of  the 
mortgagee,  and  that  by  selling  and  delivering  the  property  to 
others  he  had  made  himself  liable  to  the  mortgagee  as  for  a 
conversion  of  the  property." 

The  weight  of  authority  sustains  the  statement  made  in 
volume  4  of  the  Cyclopedia  of  Law  and  Procedure,  at  page 
1055,  which  applies  to  a  factor:  "An  auctioneer  wlio  sells 
property  for  one  who  has  no  title  and  pays  over  to  his  prin- 
cipal the  proceeds  is  liable  to  the  real  owner  for  the  conver- 
sion, even  though  such  auctioneer  acts  in  good  faith,  and  with- 
out knowledge  of  the  defect  of  title."  See,  also,  3  Am.  & 
Eng.  Ency.  of  Law,  2d  ed.,  497,  and  cases  cited:  iFlniiiiory  v. 
Ilarley,  117  Ga.  483,  43  S.  E.  765;  IMiller  v.  AVilson,  98 'Ca. 
5G7,  58  Am.  St.  Rep.  319,  25  S.  E.  578;  Johnson  v.  .Martin, 
87  Minn.  370,  94  Am.  St.  Rep.  70G,  92  N.  W.  221,  59  L.  R.  A. 
733;  Dolliff  V.  Robbin.s,  83  ]\linn.  498,  85  Am.  St.  Rep.  4GG, 
8G  X.  W.  772 ;  Moore  v.  Hill  (C.  C),  38  Fed.  330  To  the  con- 
trary, see  12  Am.  &  Eng.  Ency.  of  Law,  2(1  ed.,  G9]. 

Li  most  of  the  cases  cited  in  support  of  this  pr()i)()sition,  but 
not  in  all,  the  i)ro{)orty  involved  came  l)y  theft,  or  sonic  oilier 
wrong,  into  \ho  hands  of  the  person  "'"'  wlio  delivered  it  to 
the  factor,  and  a  distinction  is  sometimes  souglil  to  t)e  drjiwii 
based  upon  lliis  consideration.  But  no  reason  is  ap|);irciit 
why  the  rights  of  tlie  owner  sliouhl  l)e  affected  by  tlie  char- 
acter of  the  possession  of  tlie  consi^-nor,  so  long  as  he  has  nr. 
right  to  sell,  and  the  owner  is  not  estopped  to  deny  such  right. 
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The  decision  in  Brown  v.  Campbell,  44  Kan.  237,  21  Am.  St. 
Rep.  274,  24  Pac.  492,  must  therefore  have  been  the  same 
even  if  the  mortgage  had  not  been  of  record,  unless  the  fail- 
ure to  record  it  would  have  made  it  void  as  to  the  defendant. 
Indeed,  what  was  said  in  the  opinion  with  reference  to  the 
notice  imparted  by  the  record  was  chiefly  in  response  to  the 
contention  that  the  mortgage  was  void,  and  in  effect  was 
merely  an  argument  that  it  was  not  invalid  for  want  of  notice. 

Whether  a  factor  to  whom  mortgaged  property  is  consigned 
for  sale,  who  sells  it  and  accounts  to  the  consignor  for  the  pro- 
ceeds, is  charged  with  notice  of  the  record  of  the  mortgage 
depends  wholly  upon  the  statute.  In  the  absence  of  a  statute 
the  recording  of  a  chattel  mortgage  would  be  notice  to  no  one, 
but  the  mortgage  would  be  good  as  to  every  one  with  notice. 
It  has  been  enacted,  however  (Gen.  Stats.  1901,  sec.  4244), 
that  an  unrecorded  mortgage  "shall  be  absolutely  void  as 
against  the  creditors  of  the  mortgagor,  and  as  against  subse- 
quent purchasers  and  mortgagees  in  good  faith. ' '  The  factor 
is  neither  a  creditor  of  the  mortgagor  nor  a  subsequent  pur- 
chaser or  mortgagee,  and,  therefore,  is  not  within  the  protec- 
tion of  the  statute.  As  to  him  the  mortgage  is  equally  effect- 
ive, whether  of  record  or  not:  Drumm-Flato  C.  Co.  v.  First 
Nat.  Bank,  65  Kan.  746,  70  Pac.  874.  It  follows  that  he  is 
not  affected  with  notice  of  the  filing  of  the  mortgage,  for  "the 
record  imparts  constructive  notice  to  such  persons  only  as 
would  have  been  entitled  to  protection  against  ^^**  the  con- 
veyance in  case  it  had  not  been  recorded":  24  Am.  &  Eng. 
Ency.  of  Law,  2d  ed.,  146. 

It  is  strongly  urged  in  behalf  of  plaintiffs  in  error  (the  com- 
mission merchants)  that,  even  conceding  that  the  record 
charged  them  with  constructive  notice  of  the  mortgage,  this 
would  not  render  them  liable  as  upon  contract ;  that  only 
actual  notice  would  have  that  effect.  As  we  hold  that  the 
record  did  not  impart  notice,  it  is  unnecessary  to  decide  this 
question  now,  but  that  it  may  be  left  open  for  a  full  inquiry 
and  determination  as  it  may  hereafter  arise,  the  statement 
in  the  original  opinion  that  no  distinction  is  to  be  made  in 
this  regard  between  actual  and  constructive  notice  is  with- 
drawn. 

As  the  estate  of  the  plaintiffs  in  error  was  not  benefited 
by  their  tort,  and  as  they  paid  over  the  proceeds  of  the  sale 
of  the  property  without  notice  of  the  rights  of  the  real  owner, 
they  could  not  be  held  liable  in  an  action  upon  eoutract. 


430  American  State  Reports,  Vol.  109.         [Kansas, 

The  judj?inent  is  reversed,  and  the  cause  remauded  for  fur- 
ther proceedings  in  accordance  herewith. 

All  the  justices  concurring. 

WHEN  MOETGAOEES  MAY  MAINTAIN  AN  ACTION  AGAINST 
THTTtT)  PEBSONS  FOR  AN  INVASION  OF   THETE   RIGHTS. 

L  Scope  of  Note,  430. 
n.  General  Natare  of  Acts  Inyading  Rights  of  Mortgagees,  431. 
TTT   Bigtit  of  Mortgagee  to  Waive  the  Tortious  Character  of  the 

Act,  432. 
ZV.  Cteueral  Right  to  Maintain  Action  Against  Third  Persons. 
A.  In  General. 

1.  Right  to  Maintain  Replevin  or  Detinue,  433. 

2.  Right  to  Maintain  Trover,  Trespass,  or  Assumpsit,  433. 

3.  Right  of  Mortgagee  to  Intervene,  434. 

4.  Right  of  Mortgagee  to  Injunctive  Relief,  434. 

5.  Right  to  Obtain  Compensation  for  Land  Taken  for  Pub- 

lic Use  or  Injured  by  Maintenance  of  a  Dam  in  the 
Neighborhood,  437. 

b.  Effect  of  Solvency  or  Insolvency  of  Mortgagor,  438. 

c.  Effect  of  Property  Remaining  in  Possession  of  Mortgagor 

Being  Sufficient  to  Pay  the  Mortgage  Debt,  438. 

d.  Effect  of  Express  or  Implied  Consent  of  Mortgagee  to  a 

Sale  by  Mortgagor,  438. 

e.  Necessity  for  Mortgagee  to  be  Entitled  to  the  Possession 

in  Order  to  Maintain  an  Action. 

1.  In  General,  440. 

2.  Actious  in   Trover  and  Conversion,   440. 

3.  Replevin  or  Claim  and  Delivery,  441. 

f.  Effect  of  Laches  of  Mortgagee  in  Assuming  Possession  After 

Default,  443. 

g.  Effect  of  Penal  Statute  Declaring  Sale  by  Mortgagor  to  be 

a  Felony,  443. 
h.  Effect  of  Statute  Providing  for  Only  One  Action  for  Re- 
covery of  the  Mortgage  Debt  or  Enforcement  of  Mortgage 
Rights,  444. 
L  Effect  of  Mingling  the  Mortgaged  Property  with  Other  Prop- 
erty and  Selling  the  Whole  Mass,  444. 
V.  Right    to    llaintain    Action    Where    Purchaser    of    Mortgaged 
Property  Merely  Exercises  Dominion  Subject  to  the  Mortgage, 
444. 
VI.  Right   to   Maintain  Action  to   Recover   Fixtures,    Crops,    Tim- 
ber, or  Increase  of  the  Mortgaged  Property, 
a.  Recovery  of  Fixtmres,  445. 

b.  Recovery  of  Crops,  446. 

c.  Recovery  of  Timber,  447. 

d.  Recovery  of  the  Increase  of  Mortgaged  Cattle  or  Sheep,  449. 
Vn.  Right    to    Recover    the    Mortgaged    Property    or    Damages,    as 

Against    Levying    Ofllcers,    Consignees,    Factors,    Brokers,    and 
Other  Persons. 

a.  Levying  Officers  or  Purchasers  at  Judicial  Sales,  449. 

b.  Consignees,  Factors,  Warehousemen  and  Auctioneers,  451. 

c.  Tax  Collectors,  Tax  Certificate  Holders,  Receivers  and  Per- 

sons Commencing  Collusive  Suits,  453. 
Vni.  Right  to  Pursue  Proceeds  of  Sale  of  the  Mortgaged  .Property, 
453, 
IX.  Right  to  Recover  the  Property  or  Damages  Where  the  Mort- 
gaged Property  has  been  Removed  to  Another  State,  454. 
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I.  Scope  of  Note. 
In  this  note  we  shall  exclude  the  consideration  of  contests  between 
senior  and  junior  mortgagees;  those  questions  which  depend  strictly 
upon  the  question  of  notice,  actual  or  constructive^  those  questions 
which  depend  upon  whether  property  removed  by  a  third  person 
from  mortgaged  premises  was  a  fixture  covered  by  the  mortgage; 
and  those  questions  which  affect  only  matters  of  procedure  and 
which  do  not  go  to  the  substantive  right  of  maintaining  an  action 
against  a  third  person  invading  the  rights  of  the  mortgagee.  Nor 
shall  we  consider  such  phases  of  the  subject  as  have  been  covered 
by  recent  monographic  notes  except  from  the  time  when  such  notes 
were  written.  In  connection  with  this  general  subject,  see,  also,  the 
following  monographic  notes:  Note  on  the  rights  and  remedies  of 
a  mortgagee  when  the  property  is  by  a  judicial  sale  or  other  pro- 
ceeding transferred  so  that  he  no  longer  has  any  remedy  by  fore- 
closure or  suit  for.  possession,  attached  to  Cummins  v.  Christie, 
88  Am.  St.  Rep.  359;  the  note  on  actions  for  compensation  for  in- 
juries resulting  from  the  removal  of  fixtures  constituting  part  of 
the  mortgaged  property,  attached  to  Lavenson  v.  Standard  Soap 
Co.,  13  Am.  St.  Eep.  153;  note  on  the  rights  and  remedies  of  the 
mortgagee  against  impairment  of  the  value  of  his  security,  attached 
to  Webber  v.  Ramsey,  43  Am.  St.  Rep.  432;  note  on  the  title  and 
rights  of  the  holder  of  a  chattel  mortgage  after  condition  broken, 
attached  to  St.  Mary's  etc.  Co.  v.  National  etc.  Co.,  96  Am.  St. 
Rep.  682;  note  on  the  right  of  a  mortgagee  to  take  possession  when 
he  deems  himself  unsafe  or  insecure,  attached  to  Barrett  v.  Hart, 
51  Am.  Rep.  805;  note  on  whether  the  lien  of  a  chattel  mortgage  on 
growing  crops  continues  after  severance  from  the  land,  attached  to 
Gillilan  v.  Kendall,  18  Am.  St.  Rep.  770;  note  on  the  removal  of 
mortgaged  property  into  another  state,  attached  to  Kanaga  v. 
Taylor,  70  Am.  Dec.  67,  and  Handley  v.  Harris,  30  Am.  St.  Rep. 
324;  and  the  note  on  mortgages  with  provisions  allowing  the  mort- 
gagor to  sell  the  property,  attached  to  Peabody  v.  Landon,  15  Am. 
St.  Rep.  912. 

II.     General   Nature    of   Acts    Invading    Rights    of    Mortgagees. 

The  majority  of  the  eases  respecting  the  invasion  of  the  rights 
of  mortgagees  arise  with  respect  to  personal  property.  Though  the 
question  whether  a  chattel  mortgagee  is  entitled  to  the  possession 
of  the  mortgaged  property  prior  or  subsequent  to  condition  broken  is 
foreign  to  this  note,  still  it  will  be  observed  from  the  cases  hereafter 
discussed  that  the  question  whether  the  mortgagee  is  entitled  to  such 
possession  is  generally  considered  an  important  feature  in  such 
cases. 

In  Kiser  v.  Blanton,  123  N.  C.  400,  31  S.  E.  878,  it  was  urged  that 
the  court  presided  over  by  the  justice  of  the  peace  had  no  jurisdic- 
tion of  the  action  to  recover  possession  of  the  mortgaged  property 
because  the  action  was  one  to  foreclose  the  mortgage,  but  the  court 
said:    "It    is    true    that    a    magistrate    has    no    equitable    juristliction 
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(Daughorty  v.  Sprinkle,  88  N.  C.  300;  Cotton  Mills  v.  Randlcman 
Cotton  Mills,  116  N.  C.  647,  21  S.  E.  431),  but  it  is  not  true  that 
thia  is  an  action  to  foreclose  the  mortgage.  It  is  a  legal  action  for 
the  possession  of  property,  and  is  what  would  have  been  an  action 
of  replevin  und?r  the  old  practice.  It  would  have  been  a  coiiiriiou- 
law  action  of  detinue  if  the  plaintiff  had  not  taken  out  claim  and 
delivery  proceedings."  And  it  is  also  held  that  the  mortgagee  may 
maintain  an  action  against  one  who  wrongfully  converts  the  mort- 
gaged property,  regardless  of  whether  the  security  is  impaired  or 
not:    Schaling   v.   First   Nat.    Bank    (Tex   Civ.   App.),   87   S.    W.    715. 

But  a  mortgagee  may  recover  damages  from  third  persons  who  by 
any  tortious  act,  which  impairs  the  value  of  the  security  afforded 
by  the  mortgage,  such  as  wrongfully  cutting  timber  standing  on 
the  mortgaged  premises:  Searle  v.  Sawyer,  127  Mass.  491,  34  Am. 
Rep.  425;  James  v.  Worcester,  141  Mass.  361,  5  N.  E.  826;  Webber 
V.  Ramsey,  100  Mich.  .58,  43  Am.  St.  Rep.  429,  58  N.  W.  025;  Atkin- 
son v.  Hcwett,  63  Wis.  396,  23  N.  W.  889. 

And  with  respect  to  real  property  the  question  whether  the 
mortgagee  may  recover  from  third  person  fixtures  or  other  parts  of 
the  property  which  have  been  removed  by  the  mortgagor  and  there- 
after sold  sometimes  arises.  Thus  in  Searle  v.  Sawyer,  127  Mass. 
491,  34  Am.  Rep.  425,  it  was  said:  "Upon  the  question  whether,  if 
a  mortgagor  commits  waste  by  removing  buildings,  wood,  timber, 
fixtures  or  other  parts  of  the  realty,  the  mortgagee  out  of  posses- 
sion can  follow  the  property  after  it  has  been  severed,  and  recover 
it  or  its  value,  there  have  been  conflicting  decisions  in  different 
jurisdictions.  Tn  New  York  and  Connecticut,  it  has  been  held  that 
a  mortgagee  out  of  possession  cannot  maintain  an  action  at  law 
for  waste  committed  by  the  mortgagor;  and  that  he  has  no  prop- 
erty in  wood  or  timber  cut  and  removed,  so  as  to  enable  him  to  main- 
tain trover  for  its  conversion:  Peterson  v.  ("lark,  15  .lohns.  205; 
<'o()per  v.  Davis,  15  Conn.  550.  On  the  other  hand,  it  has  been 
held  in  Maine,  New  Hampshire,  Vermont,  and  K'lic  !,>  Island,  that 
timber,  if  wrongfully  cut  and  removed  by  the  mortgagor,  remains 
the  propfTty  of  the  mortgagee  out  of  possession,  and  he  may  recover 
its  valu(!  ol'  the  mortgagor  or  a  ])nrcliaser  from  him:  Gore  v.  .lenness, 
19  Mo.  53;  Frothingliam  v.  McKusick,  24  Me.  403;  Smith  v.  Moore, 
11  N.  II.  '>:>;  Laiigdon  v.  Paul,  22  Vt.  2i)5;  Watcrnian  v.  Mutteson, 
4   K.   I.  5:'.9." 

But  in  order  to  render  a  junior  in<)rtgafj;ce  liable  to  the  senior 
mortgagee  for  destroying  or  impairing  liis  security,  it  must  in 
Georgia  appear  that  the  junior  mortgagee  had  actual  knowlcdj,"'  of 
the  prior  lien  and  that  he  wrongfully  and  fraudulently  disposed  of 
the  property  for  the  purpose  of  defeating  the  senior  mortg:igee:  Dr 
Vaughn   v.   Harri.s,    UW,   (la.  102,  29  S.    K.   013. 

III.     Right  of  Mortgagee  to  Waive  the  Tortious  Character  of  the  Act. 
In  the  principal  case  (Grcir  v.  Newland,  70  Kan.  315,  ante,  p.  424, 
7H    Pac.   835),   it    was    liel<i    that   a    commission    nuTchaut,    who,    receiv- 
ing  mortgaged    cattle    for   salr,    SMJij    iht'm    without    linowlcdge   or    con- 
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sent  of  the  mortgagee,  and  without  notice  of  the  mortgage,  paid 
the  proceeds,  less  his  commission,  to  the  mortgagor,  does  not  derive 
such  a  benefit  from  the  transaction  as  to  authorize  the  mortgagee  to 
waive  the  tort  and  recover  in  an  action  on  an  implied  contract.  But 
where  the  mortgagor,  without  the  knowledge  or  consent  of'  the  mort- 
gagee, sells  the  mortgaged  property  and  the  purchase  price  remains  un- 
paid, the  mortgagee  may  waive  the  tort  and  sue  the  purchaser  for  the 
purchase  money:  Chittenden  v.  Pratt,  89  Cal.  178,  26  Pac.  626;  Mc- 
Arthur  v.  Murphy,  74  Minn.  53,  76  N.  W.  955. 

IV.     General  Right  to  Maintain  Action  Against  TMrd  Persons. 

a.    In  General. 

1.  Bight  to  Maintain  Replevin  or  Detinue. — In  most  jurisdictions 
the  mortgagee  of  a  chattel  mortgage  is  considered  as  the  owner  of 
the  mortgaged  chattels,  though  in  some  jurisdictions  it  is  held  that 
the  mortgagee  has  merely  a  lien  until  the  foreclosure  of  his  mort- 
gage: Monographic  note  to  St.  Mary's  Machine  Co.  v.  National  Sup- 
ply Co.,  96  Am.  St.  Rep.  683.  Hence,  where  the  mortgagee  has  the 
right  to  the  possession  of  the  mortgaged  chattels,  he  may  maintain 
replevin:  Monographic  note  to  St.  Mary's  Machine  Co.  v.  National 
Supply  Co.,  96  Am.  St.  Rep.  690.  But  replevin  does  not  lie  before 
forfeiture  or  maturity  of  the  debt:  Buck  v.  Payne,  52  Miss.  271. 
Though,  on  the  other  hand,  it  has  also  been  held  that  replevin  may 
be  maintained  by  the  mortgagee  against  a  stranger  who  had  obtained 
the  possession  under  an  adverse  claim,  even  though  as  between  the 
mortgagee  and  mortgagor,  the  mortgagor  would  be  entitled  to  the 
possession:  McLeod  v.  Bernhold,  32  Ark.  671.  And  it  has  also  been 
stated  that  the  rights  of  the  mortgagee  as  against  anyone  unlaw- 
fully converting  the  chattels  are  just  as  perfect  as  though  he  was 
the  absolute  owner,  the  only  difference  being,  that  as  against 
persons  claiming  under  the  mortgagor,  his  right  to  damages  would 
l)e  limited  to  the  amount  due  on  his  mortgage:  Klinkert  v.  Fulton 
etc.   Co.,   113   Wis.  493,  89   N.   W.   507. 

And,  likewise,  the  mortgagee  after  default  may  maintain  detinue 
for  the  mortgaged  chattels:  Spaulding  v.  Scanland,  4  B.  Mon.  365. 
In  Mervine  v.  White,  50  Ala.  388,  which  was  an  action  by  the  mort- 
gagee against  the  mortgagor  in  the  nature  of  detinue,  the  court 
observed:  "The  legal  title  to  personal  property,  and  the  right  to 
the  immediate  possession  thereof,  are  sufficient  to  support  the  ac- 
tion of   detinue." 

2.  Right  to  Maintain  Trover,  Trespass,  or  Assumpsit. — The  general 
rule  is  that  a  mortgagee  may  maintain  an  action  against  a  third 
person  in  the  nature  of  trover  for  the  conversion  by  such  person 
of  the  mortgaged  chattels:  Moore  v.  Murdock,  26  Cal.  514;  Cam- 
podonico  v.  Oregon  Improvement  Co.,  87  Cal.  566,  25  Pac.  703; 
Burchinell  v.  Koon,  25  Colo.  59,  52  Pac.  1100;  (Janfield  v.  GouhJ, 
115  Mich.  461,  73  N.  W.  550;  Reynolds  v.  Fitzpatrick,  23  Mont.  52. 
57   Pac.    452;    J.   I.    Case    etc.    Co.    v.    Campbell,   14    Or.    460,    13    Pac. 
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434  American  State  Rp:ports,  VoTi.  109.         [Kansas, 

:^24;  Wnijams  v.  Beasloy,  5  Tex.  Civ.  App.  40S,  25  S.  W.  321;  Park 
V.  Parsons,  10  Utah,  :$30.  37  Pac.  570;  Cone  v.  Tvinson,  4  Wyo. 
203,  33  Pac.   31,   35   Pac.   933. 

But  the  mortgagee  suing  for  conversion  must  show  some  property 
interest  in  the  mortgaged  chattels,  either  general  or  special,  and 
liave  either  an  actual  po.ssession  or  be  entitled  to  the  possession: 
Harrington  v.  Stromberg-Mullins  Co.,  29  Mont.  157,  74  Pac.  413. 
Hence,  after  condition  broken,  the  mortgagee,  being  then  entitled 
to  the  possession,  may  maintain  an  action  in  the  nature  of  trover 
for  the  conversion  of  the  mortgaged  chattels:  Close  v.  Hodges.  44 
Minn.  204,  4G  N.  W.  335;  Montgomery  v.  Kerr,  1  Hill  (S.  C),  291. 
But  in  some  cases  a  mortgagee  may  maintain  trover  against  any 
person  interfering  with  his  right  to  the  pos.«iessi()ii  of  the  mortgaged 
goods  even  before  condition  broken:  Wright  v.  Starks,  77  .Mi<li. 
221,  43  N.  W.  868.  And  it  was  held  in  Maine  that  the  title  of  thr 
mortgagee  is  sufficient  to  maintain  trover  against  all  persons  iml 
setting  up  any  claim  under  the  right  to  redet'm:  Hotclikiss  v. 
Hunt,  49  Me.  213.  And  where  the  mortgagee  is  entitled  to  the  jxis- 
session,  he  may  sue  a  third  person  in  trover  without  first  having 
obtained  a  judgment  against  the  mortgagor:  Howard  v.  Burns,  44 
Kan.  543,  24  Pac.  981;  Howard  v.  First  Nat.  Hank.  44  Kan.  .549. 
24  Pac.  983,   10  L.   R.   A.   .537. 

And  where  the  mortgagee  is  entitled  to  the  possession  of  the  mort 
gaged  chattels,  he  may  maintain  trespa.ss  against  a  stranger  whit 
removes  or  destroys  the  chattels:  Woodruff  v.  Ilalsey,  8  Pick.  3;!:;, 
10  Am.  Dec.  329.  In  Elson  v.  Barrier,  5G  Miss.  394,  it  was  hold  tli.il 
the  grantee  in  a  deed  of  trust  of  cotton  could  maintain  a.ssunipsit 
against  one  who  purchased  the  cotton,  with  notice,  after  oon<litiun 
broken.  But  in  Randall  v.  Higbee,  37  Mich.  4U,  it  was  held  lli.ii 
one  who  has  only  a  mortgage  lien  on  goods  could  not  maintain  as- 
sumpsit for  their  value,  the  court  observing:  "If  defendant,  with 
knowledge  of  their  lien,  has  wrongfully  done  anything  to  injuie 
plaintiffs'  security,  tliey  miglit  have  an  action  on  the  <-ase  against 
him;  but  there  is  no  ground  for  an  action  of  assumjisit.  To  w:irrant 
such  an  action,  they  should  have  been  in  position  to  claim  the 
goods  as  owners;   but    that,  as   already   stated,   was    not    their   riglit." 

3.  Right  of  Mortgagee  to  Intervene.— A  mortgagee  of  pi  r.-,.inal 
property,  who  is  entitled  by  the  terms  of  his  mortgage  to  immediate 
possession,  may  intervene  in  an  action  liy  a  third  person  against 
the  mortgagor  to  recover  the  property:  .Martin  v.  Thonipson.  G;',  <':i\, 
;'. ;  Mc Arthur  v.   Murphy,  74   Minn.  53,  7G  N.   W.  it.j.'j. 

4.  Right  of  Mortgagee  to  Injunctive  Relief.— A  murigagee  has 
r^uch  an  interest,  in  the  mortgagi'd  property  as  entitles  him  to  restrain 
;i  threatened  injury  thereto  by  third  persons:  C'onscdidated  Water 
Co.  V.  Citv  of  San  Diego,  SI  Fe<i.  ;!o9;  Benson  v.  City  of  San  Diei^o, 
loo  l'"ed.  15S.  Hence,  -.i  mortgagee  may  enjoin  the  renioxal  of  ;i 
rcl'rii'erat  iiig  plaiil  from  a  hri'wery.  wiiere  tiie  plant  is  in<liiiiiM| 
uitlnii     Ills     iiioili'.ML"':     S.-lunalf/.     v.     York     Mfg.    Co.,     -04      l':i.     St.      1, 
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93  Am.  St.  Rep.  782,  53  Atl.  522,  59  L.  R.  A.  907.  And  a  trespasser 
engaged  in  removing  a  building  may  be  enjoined  by  a  mortgagee, 
although  the  trespasser  is  of  undoubted  solvency:  State  Sav.  Bank 
V.  Kercheval,  65  Mo.  682,  27  Am.  Rep.  310.  And  where  a  person 
holds  a  mortgage  upon  three-fourths  of  a  parcel  of  timber  land  he 
may  enjoin  the  holders  of  the  one  fourth  interest  from  cutting  off 
all  the  timber.  But  ' '  it  may  oe  that  in  a  proper  case  where  one 
cotenant  in  common  threatens  to  cut  off  timber  from  the  land,  to 
the  destruction  of  its  entire  value,  the  injunction  should  reserve  the 
reasonable  right  of  the  defendant  to  cut  off  timber  proportionably  to 
his  interest;  but  in  this  case  therf^  should  be  no  such  reservation, 
for  it  appears  that  the  defendants  have  already  taken  off  nearly  all 
of  the  valuable  timber,  and  greatly  in  excess  of  their  just  propor- 
tion":   Atkinson  v.   Hewitt,  51   Wis.   275,  8   N.   W.  211. 

The  rule  with  respect  to  the  granting  of  injunctions  against  the 
removal  of  timber  and  the  like  from  mortgaged  premises  was  stated, 
after  a  review  of  the  English  authorities,  by  Chancellor  Kent  in 
Watson  V.  Hunter,  5  Johns.  Ch.  169,  9  Am.  Dec.  295,  as  follows: 
"After  timber  is  cut  it  ceases  to  be  part  of  the  realty,  and  is  con- 
verted into  personal  property  and  trover  will  lie  for  it.  The  ques- 
tion is  whether  this  court  ought  to  interfere  in  the  first  instance,  to 
control  the  disposition  of  that  personal  property;  and  that,  too, 
without  any  special  or  extraordinary  necessity  stated  for  such  in- 
terference. The  practice  of  granting  injunctions,  in  cases  of  waste, 
is  to  prevent  or  stay  the  future  commission  of  waste;  and  the  remedv 
for  waste  already  committed  is  merely  incidental  to  the  jurisdiction 
in  the  otlier  case  assumed  to  prevent  multiplicity  of  suits,  and  to 
save  the  party  the  necessity  of  resorting  to  trover  at  law." 

And  in  a  California  case  where  a  house  was  moved  by  a  flood  from 
the  mortgaged  premises,  the  trial  court  refused  to  enjoin  the  mort- 
gagor and  liis  purchaser  from  removing  the  house  from  the  plac(^ 
whence  it  had  been  moved  by  the  flood.  And  the  supreme  court 
affirming  the  trial  court  said:  "The  severance,  proprio  vigorc, 
changed  the  character  of  the  property  from  real  to  personal,  irre- 
spective of  the  means  by  which  it  was  accomplished.  If,  while  the 
house  was  yet  upon  the  land,  the  mortgagor,  or  anyone  claiming 
under  him,  had  threatened  to  remove  it,  and  the  mortgagee  had 
filed  a  bill  to  restrain  the  removal  on  the  ground  of  waste,  the  re- 
moval would  not  have  been  enjoined  except  upon  proof  that,  as  mat- 
ter of  fact,  the  lot  without  the  house  would  be  an  inadequate  se- 
curity. The  general  rule  in  equity  is  that  a  mortgagor,  in  posses- 
sion, has  the  right  to  cut  timber  on  the  lands  mortgagee!,  and  to  do 
other  parallel  acts,  and  a  court  of  equity  will  not  interfere  to  re- 
strain him  or  his  assigns  in  the  exercise  of  that  right  until  it  is  made 
to  appear  that  the  cutting,  or  other  like  act,  is  being  carried  to 
an  extent  calculated  to  render  the  land  an  insufficient  securitv 
for  the  amount  due  upon  the  mortgage:  King  v.  Smith,  2  Hare,  L>;if); 
Brady  v.  Waldrons,  2  Johns.  Ch.  147;  Hampton  v.  Hodges,  S  Vcs. 
105;    Wright   v.    Atkyns,   1    Yes.    &    B.    313;    Van    Wyck    v.    AJliger,    (J 
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Uarb.  507;  2  Story's  Equities,  sec.  915.  Now,  if  in  the  absence  of 
the  fact  named,  a  mortgagor  would  have  the  right  to  withdraw 
timber,  growing  upon  the  mortgaged  lands,  from  the  lien  of  the  mort- 
gagee, by  severing  and  converting  it  to  his  own  use,  why  should  he 
or  his  vendee,  in  the  absence  of  the  same  fact,  be  restrained  from 
converting  the  property  after  severance,  assuming  it  to  be  then 
subject  to  the  lienT  The  questions  are  identical":  Buckout  v. 
Swift,  27  Cal.  433,  87  Am.  Dec.  90. 

Thus  it  will  be  seen  that  an  injunction  against  the  mortgagor  or 
anyone  claiming  under  him  may  be  had  to  prevent  waste  where  the 
mortgaged  premises,  without  the  removed  portion,  will  be  an  in- 
adequate security  for  the  mortgage  debt:  Cooper  v.  Davis,  15  Conn. 
556;  Harris  v.  Bannon,  78  Ky.  568;  Collins  v.  Rea,  127  Mich.  273, 
86  N.  W.  811. 

With  respect  to  the  right  to  enjoin  the  sale  of  mortgaged  real 
estate  under  an  execution  or  other  judicial  proceedings  the  author- 
ities arc  apparently  not  harmonious.  Where  the  proceedings  relative 
to  the  proposed  execution  sale  show  that  the  sale  is  to  be  made  sub- 
ject to  the  mortgage,  the  mortgagee  cannot  restrain  the  sale,  but 
where  it  appears  that  the  proposed  sale  is  of  the  full  title  of  tho 
property,  then  the  mortgagee  may  interfere  and  restrain  the  sale: 
Plumb  v.  Bay,  18  Kan.  415.  And  where  the  mortgage  is  for  an 
amount  equal  to  or  exceeding  the  value  of  the  mortgaged  premises, 
and  the  mortgagor,  to  avoid  the  expenses  of  foreclosure,  has  con- 
veyed the  premises  to  the  mortgagee,  he  iiiuy  enjoin  the  sale  of  the 
premises  by  a  junior  judgment  creditor  or  restrict  the  lien  of  the 
latter  to  the  equity  of  redemption:  Richardson  v.  Iloc^kenbull,  So 
111.  124.  And  where  the  title  acquire<l  at  the  execution  sale  would 
only  be  a  cloud  on  the  title  of  a  bona  tide  purchaser,  the  mortgagee 
may  restrain  the  execution  sale:  Christie  v.  Hale,  40  111.  117;  Pettit 
V.  Shepherd,  5  Paige,  493.  But  where  the  rights  of  llie  nmrt- 
gagoes,  after  the  propo,se<l  execution  sale  will  stand  on  the  same 
footing  as  before,  the  court  will  not  enjoin  the  sale:  Purdy  v.  Irwin, 
18  Cal.  350.  And  the  mere  fact  that  the  jilaiMtiirs  in  execution  pub- 
licly assert  that  the  mortgage  is  fraudulent  and  void,  is  not  ground 
for  allowing  the  mortgagee  to  enjoin  the  execution  sale:  Raiiisdell 
V.  Tama  Water  Power  Co.,  84  Iowa,  484,  51  N.  W.  1^4.';.  But  where 
a  satisfaction  of  plaintiff's  mortgage  was  inadvertently  placed  on 
record  so  that  the  rights  claimed  by  the  mortgagee  to  tlie  attached 
lan<l  are  not  evidenceu  in  whole  by  title  of  record  ])nt  are  (h'i)en(ltnt 
in  i)art  upon  facta  dehors  the  record,  the  sale  under  the  attachment 
may  be  enjoined:  Ivory  v.  Kempner  2  Tex.  Civ.  App.  474,  21  S.  W. 
1006.  And  where,  in  a  foreclosure  suit,  the  court  decides  that  cer- 
tain machinery  is  not  covered  by  the  mortgage,  and  he  aj)peais  fr(jm 
the  decision,  he  may  resirain  the  defendant  from  selling  the  ma- 
chinery under  an  execution  held  by  hini,  pending  the  ajjpeal:  Penn 
Mutual  Life  Ins.  ("o.  v.  Semplc,  33  N.  J.  Eq.  314. 

Where    a    chattel    inorLg:igee   seeks    to    foreclose    his    mortgage,    but 
an  attaching  creditor  of  a  person  not  the  mortgagor  soLzca  upon  the 
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same  goods  and  attempts  to  sell  them  under  his  attachment,  the  court 
will  restrain  the  sale  by  the  attaching  creditor  in  order  to  avoid 
a  multiplicity  of  suits:  Wiedemann  v.  Sann  (N.  J.  Ch.),  31  Atl. 
211.  And  where  the  mortgagor  of  chattels  has  made  an  assignment 
for  the  benefit  of  his  creditors,  and  his  assignee  advertises  to  sell 
the  mortgaged  chattels  at  one-third  their  cash  value,  the  mortgagee 
may  enjoin  the  sale  where  the  proceeds  would  not  be  sufficient  to 
pay  the  mortgage  debt:  Ades  v.  Levi,  137  Ind.  506,  37  N.  E.  388. 
But  a  chattel  mortgagee  cannot  restrain  a  sale  of  the  chattels  un- 
der an  execution  unless  he  can  show  that  some  damage  will  result 
to  him  which  is  not  susceptible  of  remedy  at  law:  Stillwell  v. 
Oliver,  35  Ark.  184;  Bowyer  v.  Creigh,  3  Eand.  25.  Hence,  a  mort- 
gagee who  is  in  possession  of  the  mortgaged  chattels  cannot  ordinarily 
restrain  an  execution  sale  thereof.  But  where  the  chattels  are  ar- 
ticles of  antiquity  or  curiosity,  or  memorials  of  affection,  or  con- 
stituted insignia  of  office,  the  courts  will  entertain  jurisdiction  to 
prevent  their  sale  on  the  ground  that  the  recovery  of  their  in- 
trinsic value  in  money  would  not  be  an  adequate  satisfaction  to  the 
owner:  La  Motte  v.  Fink,  8  Biss.  493,  Fed.  Cas.  No.  8030;  Rollins 
V.  Hess,  27  W.  Va.  570. 

"A  court  of  equity  has  no  jurisdiction  at  the  instance  of  a  mort- 
gagee, a  mere  lienholder,  to  enjoin  a  sale  of  mortgaged  real  estate 
under  an  execution  issued  upon  a  junior  judgment  against  the  mort- 
gagor, simply  because  the  mortgage  is  a  prior  lien  upon  the  prop- 
erty, and  the  mortgagee  is  in  possession  thereof;  the  mortgagee  is 
not  the  owner,  even  if  in  possession  of  the  mortgaged  property. 
He  has  no  title  to  be  clouded  by  a  sale  of  the  property  under  execu- 
tion. He  has  a  mere  lien  under  which  the  property  may,  by  a  court 
of  equity,  be  ordered  sold  at  public  auction  to  pay  his  debt,  at  which 
sale  he,  or  some  third  person,  may  become  the  purchaser.  His  mort- 
gage being  of  record  prior  to  the  rendition  of  the  judgment,  any  sale 
under  the  execution  can  only  pass  the  title  subject  to  the  mortgage 
if  valid.  If  the  real  estate  is  sold,  it  cannot  be  removed,  nor  is  it 
rendered  less  valuable  by  a  sale  under  execution":  American  Free- 
hold etc.  Co.  V.  Maxwell,  39  Fla.  489,  22  South.   751. 

Where  a  mortgagor  in  possession  has  removed  a  building  on  thi- 
mortgaged  premises  and  placed  it  on  another  lot,  and  thereafter 
sells  the  lot  with  the  building  to  a  bona  fide  purchaser,  the  mort- 
gagee cannot  compel  the  purchaser  by  an  order  of  the  court  to  re- 
turn the  building  on  the  mortgaged  premises:  Verner  v.  Betz,  4ti 
K  J.  Eq.  256,  19  Am.  St.  Rep.  387,  19  Atl.  20(3,  7  L.  R.  A.  630. 

5.  Eight  to  Obtain  Compensation  for  Land  Taken  for  Public 
Use  or  Injured  by  Maintenance  of  a  Dam  in  the  Neighborhood. — 
Where  land  is  taken  for  a  public  use,  the  damages  for  the  taking 
are  to  be  assessed  to  the  owner  of  the  equity  of  redemption  without 
regard  to  the  question  whether  or  not  there  are  mortgages  on  it, 
l)ut  the  mortgagee  may  follow  the  damages  awarded  and  have  the 
same  applied  to  the  payment  of  the  mortCTRjre:  Keller  v.  Bading,  1G9 
HI.    152,    ul    Am.    St.    Rep.    159,    48    N.    E.    436;    Farubworth    v.    City 
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of  Rostoii.  12(5  Miiiis.  1.  So,  also,  in  Connecticut,  the  mortgagor  is 
rngardctl  as  the  owner  as  against  the  mortgagee  in  the  awarding  of 
damages  for  land  taken  for  a  street:  Whiting  v.  City  of  New  Haven, 
4")    Conn.    303.     But    in   several    instances   the   mortgagees    have   been 

held    entitled    to    obtain    the    damages    awarde<l    for    the    taking    of 

land  covered  by  their  mortgages  for  purposes  of  a  public  street: 
Sherwood    v.    City   of   Lafayette,    109   Tnd.   411,  58    Am.    Rep.   414,    10 

X.  ?:.  89:  Wilson  v.  European  etc.  Ry.  Co.,  67  Me.  358.  So,  also, 
where  damages  were  caus«d  to  land  by  the  breaking  of  a  dam,  the 
mortgagee  has  the  paramount  right  to  sue  for  and  recover  the  dam- 
ages, though  he  will  hold  what  he  so  recovers  under  the  mortgage 
and  the  mortgagor  has  an  interest  in  the  question  of  the  amount  to 

be  recovered:   James  v.   Worcester,   141   Mass.   361,  5   N.   W.   826. 

b.  Effect  of  Solvency  or  Insolvency  of  Mortgagor. — Where  the 
mortgagee  has  the  right  to  the  possession  of  mortgaged  chattels  by 
reason  of  condition  broken,  or  the  like,  the  solvency  or  insolvency  of 
the  mortgagor  is  immaterial  in  an  action  of  trover  and  conversion 
against  one  who  has  converted  the  mortgaged  Chattels:  Conwell  v. 
.U'ger,  21  Ind.  App.  110,  51  N.  E.  733;  J.  I.  Case  etc.  Co.  v.  Campbell, 
14  Or.  460,  13  Pac.  324.  And  in  an  action  against  a  third  person 
for  the  impairment  of  mortgaged  real  estate  by  the  removal  there- 
from of  certain  steel  beams,  forming  part  of  the  building  in  the 
iourse  of  construction,  it  is  immaterial  whether  the  mortgagor  is 
insolvent  or  not:  E.  H.  Ogdeu  Lumber  Co.  v.  Busse,  92  App.  Div. 
143,  86  X.  Y.  Supp.  1098.  And  where  the  mortgagee  is  suing  for 
the  unlawful  conversion  of  certain  mortgaged  cattle,  it  is  not  ma- 
terial whether  the  security  remaining  in  his  hands  is  worthless,  since 
lie  is  not  required  to  look  to  the  personal  responsibility  of  the 
mortgagor  or  show  his  insolvency  before  recovering  from  a  wrong- 
door:  Scaling  v.  First  Xat.  Bank  (Tex.  Civ.  App.),  87  S.  W.  715. 
And  where,  after  an  attachment  of  mortgaged  goods,  the  mortgagor 
goes  into  insolvency,  it  is  the  duty  of  the  attaching  ollicer  to  deliver 
the  goods  to  the  mortgagee  as  against  the  assignee  of  the  mortgagor: 
Howe   v.   Bartlett,   8   Allen,   20. 

c.  Effect  of  Property  Remaining  in  Possession  of  Mortgagor  being 
Sufficient  to  Pay  the  Mortgage  Debt. — The  right  of  the  mortgagee  to 
recover  damages  for  injuries  to  mortgaged  chattels  is  not  affected 
hy  the  fact,  that  the  mortgagor  has  other  property  included  in  the 
inortgag(\  to  which  the  mortgagee  could  resort:  First  Nat.  Bank  v. 
Sproull.  Iti')  Al;i.  '277,.  Ki  South.  879;  Wylie  v.  Ohio  River  etc.  R. 
<  o..  48  S.  ('.  41).'),  L'ti  S.   \'j.  (]7(l 

d.  Effect  of  Express  or  Implied  Consent  of  Mortgagee  to  a  Sale 
by  Mortgagor.  -Tlif  <|ii'sti()n  as  to  whetlier  a  chattel  mort^jaije  whii'h 
autliori/.es  the  morigngor  to  sell  the  mortgaged  properly  in  tin 
regular  course  of  business  is  fraudulent  on  its  face,  being  niit.-iile 
■  if  the  sc()[>e  of  this  note,  we  will  not  consider  the  (jUesvioii.  ii  is 
\unicient   to  say  tiiiit    that    (juesiion   is  not   well   setlled. 
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The  general  rule,  however,  is  that  where  the  mortgagee,  either 
expressly  or  impliedly,  consents  to  a  sale  of  the  mortgaged  chattels, 
he  cannot  thereafter  sue  the  purchaser  in  trover  or  the  like  on  ac- 
count of  such  purchase:  Adams  v.  Pease,  113  Til.  App.  356;  Carter 
V.  Fately,  67  Ind.  427;  Rogers  v.  Nidiffer  (Ind.  Ter.),  82  S.  W.  673; 
Burroughs  v.  Butler-Ryan  Co.,  121  Iowa,  215,  96  N.  W.  750;  Riley 
v.  Conner,  79  Mich.  497,  44  N.  W.  1040;  Partridge  v.  Minnesota  etc. 
EI.  Co.,  75  Minn.  496,  78  N.  W.  85;  Patrick  v.  Meserve,  18  N.  IT. 
300;  Jeuckes  v.  Goffe,  1  R.  I.  511;  Flenniken  v.  Scruggs,  15  S.  C. 
88.  And  where  the  mortgagors  of  a  stock  of  goods,  such  as  liquors, 
with  the  knowledge  of  the  mortgagee,  conduct  daily  sales  from  the 
mortgaged  stock,  the  consent  of  the  mortgagee  will  be  presumed 
and  estop  him  from  reclaiming  the  goods  in  the  hands  of  purchas- 
ers: Ogden  V.  Stewart,  29  111.  122.  But  where  the  mortgagor  has 
the  right  to  sell  or  exchange  the  mortgaged  goods,  under  the  terms 
of  the  mortgage,  a  creditor  who,  with  knowledge  of  the  mortgage, 
obtains  a  portion  of  the  goods  in  payment  of  a  past  indebtedness, 
does  not  obtain  such  a  title  as  will  prevail  against  the  mortgagee: 
i:)extcr  v.  Curtis,  91  Me.  505,  64  Am.  St.  Rep.  266,  40  Atl.  549.  And 
where  the  mortgage  covers  a  printing-press  and  a  stock  in  trade, 
consisting  of  certain  books  and  blanks,  and  the  mortgage  is  fraudu- 
lent and  void  as  to  creditors  as  to  the  stock  in  trade  because  of 
allowing  the  stock  to  be  sold  in  the  course  of  trade,  yet  he  may 
recover  the  printing-press  if  sold  by  the  mortgagor:  Barnet  v.  Fer- 
gus. 51  111.  352,  99  Am.  Dec.  547.  Hence,  it  is  stated  that  where 
the  mortgage  upon  a  stock  of  merchandise  allows  the  mortgagor  to 
sell  at  retail,  the  mortgagee  cannot  recover  the  goods  or  damages 
from  purchasers  at  retail,  though  if  the  sale  of  the  stock  were  en 
masse,  the  rule  might  be  otherwise:  Bj'am  v.  Johnson,  93  Iowa,  243, 
61  N.  W.  970.  And,  of  course,  the  sale  of  mortgaged  chattels  will 
not  be  valid  as  against  the  mortgagee  where  his  consent  was  based 
on  a  condition  which  the  mortgagor  has  failed  to  fulfill:  Dodson  v. 
Dedmau,  61  Mo.  App.  209.  Where  a  chattel  mortgage  provides  for 
the  sale  of  the  chattels  and  the  application  of  the  proceeds  of  such 
sale  to  the  mortgage  debt,  it  was  said  in  National  Citizens'  Bank  v. 
Ertz.  83  Minn.  12,  85  Am.  St.  Rep.  438,  85  K  W.  821,  53  L.  R.  A. 
174,  that:  "The  sale  and  application  of  rhe  proceeds  as  agreed  upon 
were  perfectly  proper,  if  the  parties  saw  lit  to  make  such  an  agree- 
ment. Its  legal  effect  was  to  substitute  the  mortgagor,  Cassiday, 
as  tlie  agent  of  the  mortgagee,  to  do  exactly  what  the  latter  had  a 
right  to  do;  that  is,  to  sell  the  mortgaged  property,  and  thus  devote 
it  to  the  payment  of  the  mortgage  debt.  It  was  really  a  sale  by 
the  mortgagee,  and  legally  was  precisely  as  if  the  mortgagee  had 
taken  possession  and  placed  a  third  person  in  charge,  as  agent,  to 
sell  the  property  and  account  for  the  proceeds:  Conkling  v.  Shelly. 
28  Is.  Y.  360,  84  Am.  Dec.  348;  Brackctt  v.  Harvey,  91  X.  Y.  214; 
Dayton  v.  People's  Sav.  Bank,  23  Kan.  421."  The  consent  of  tiu' 
mortgagee  to  a  sale  of  the  mortgaged  chattels  by  the  mortgagor  may 
be   oralis-   expressed:    Frick    Co.    v.   Western   Star   Milling   Co.,    11    Kaii. 


440       A  MKKiCAN  State  Reports,  Vol.  109.    [Kansa.s. 

.'570,  32  Pac.  11o:J;  Staflord  v.  Whiteomb,  8  Allen,  518;  Pratt  v.  M:iy 
nard,  116  Mass.  :?88;  Koberts  v.  Crawford,  54  N.  H.  532.  And  the 
purehasor  of  mortgaged  chattels  need  not  know  when  he  makes  the 
purchase  that  tlie  mortgagee  has  consented  to  the  sale:  Livingston 
V.  Stevens,  122  Iowa,  62,  94  N.  W.  92.5.  The  mortgagee  of  chattels, 
may,  however,  ratify  a  sale  of  the  property  made  by  the  mortgagor: 
Burks  v.  Hubbard,  69  Ala.  379;  Lafayette  County  Bank  v.  Metcalf, 
40  Mo.  App.  494;  Harris  v.  Woodward,  96  N.  C.  232,  1  S.  E.  544. 
Such  a  ratification  Tnay  be  evitlcnccd  in  various  ways,  such  as,  for 
instance,  accepting,  with  full  knowledge  of  the  sale,  the  proceed.s 
thereof  and  applying  them  on  the  mortgage  debt:  Hicks  v.  Ross,  71 
Tex.  358,  9  S.  W.  315;  Field  v.  Doyon,  64  Wis.  560,  25  N.  W.  653. 
But  where  the  mortgage  covered  various  articles  of  property  in- 
cluding certain  machines,  and  the  mortgagor  exchanged  the  ma- 
chines for  other  machines  of  a  like  character  and  then  insured  the 
|)roperty  covered  by  the  mortgage,  which  property  was  thereafter 
destroyed  by  fire,  the  fact  that  the  mortgagee,  after  a  demand  from 
the  purchaser  for  the  machines,  obtained  an  assignment  of  the  in- 
surance policies  and  collected  the  insurance,  and  also  sold  certain 
remnants  of  the  property  insured,  consisting  of  old  iron,  does  not 
amount  to  a  ratification  of  the  exchange  of  property  made  by  the 
mortgagor:  Mack  v.  Phelan,  92  N.  \.  20.  Hence,  it  is  said  that 
where  mortgaged  property  has  been  sold  by  the  mortgagor  without 
the  knowledge  of  the  mortgagee,  the  latter  may  disavow  the  sale 
and  retake  the  property  or  ratify  it  and  recover  the  proceeds:  Burko 
V.  First  Nat.  Bank,  61  Neb.  20,  87  Am.  St.  Rep.  447.  84  N.  W.  408. 

e.     Necessity  for  Mortgagee  to  be  Entitled  to  the  Possession  in  Order 
to  Maintain  an  Action. 

1.  In  General. — The  question  whether  it  is  essential  for  the  mort- 
gagee to  have  been  in  poss^'ssion  of  the  mortgaged  property,  or  en 
titled  to  the  possession,  in  order  to  maintain  an  action  against  a 
third  person  for  interfering  with  his  riglits  depends  upon  the  char 
acter  of  the  action  he  seeks  to  maintain.  Actions  in  trespass  or 
trover    depend    upon    the    mortgagee    having    the    right    of    possession. 

while  in  actions  for  damages  to  the  reversionary  interest  of  the 
mortgagee,  the  mortgagor  having  the  right  of  possession,  it  is  noi 
essential  for  the  mortgagee  to  be  in  possession  of  the  mortgaged 
property:  Manning  v.  Muiiaghan,  23  N.  Y.  5.".9.  But  possession  un 
der  a  void  mortgage  gives  the  party  in  possession  no  more  riglits 
in  the  property  as  against  creditors  than  if  he  had  come  into  jiosses 
sion  by  a  tres[)ass:  HcMlin  v.  Slay,  78  Ala.  ISO;  Delaware  v.  Ensi^i,^ 
21    Barb.   85. 

2.  Actions  in  Trover  and  Conversion. — In  Elmore  v.  Simon,  67  Al.i. 
526,  the  court  said:  ''In  order  to  maintain  the  action  of  trover  the 
plaintiff  must  li:ive  a  i)roi)erty  in  the  goods,  alleged  to  be  converted. 
absolute  or  qualified,  with  the  innnediate  riglit  of  possession  at  the 
time  of  suit  being  instituted.  This  riglit  is  not  possessed  Ijv  a  inori 
t^agee  until   after   default,  or  llie   law   day.  where   a   stipulation    in    tlii' 
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mortgage  authorizes  him  to  seize  or  take  possession  only  after  such 
date  or  event:  Ellington  v.  Charleston,  51  Ala.  166;  Herman  on  Chat- 
tel Mortgages,  sec.  71;  Hathaway  v.  Brayman,  42  N,  Y.  32*%  11  Am. 
Rep.  524;  Ring  v.  Neale,  114  Mass.  Ill,  19  Am.  Rep.  316." 

Hence  the  general  rule  is  stated  that  a  mortgagee  of  chattels,  who 
is  not  in  possession  nor  entitled  to  possession  under  the  terms  of  his 
mortgage,  cannot  maintain  trover  for  the  conversion  of  the  mort- 
gaged chattels  by  a  stranger:  Hurst  v.  Bell,  72  Ala.  336;  Ghio  v. 
Byrne,  59  Ark.  280,  27  S.  W.  243;  Hunter  v.  Cronkhite,  9  Ind.  App. 
470,  36  N.  E.  924;  Kennett  v.  Peters,  54  Kan.  119,  45  Am.  St.  Rep. 
274,  37  Pac.  999;  Snyder  v.  Hitt,  2  Dana,  204;  Field  v.  Early,  167 
Mass.  449,  45  N.  E.  917;  Grove  v.  Wise,  39  Mich.  161;  Hill  v.  Camp- 
bell Commission  Co.,  54  Neb.  59,  74  N.  W.  388;  Fonts  v.  Ayres,  11 
Tex.  Civ.  338,  32  S.  W.  435.  And  if,  by  the  terms  of  a  chattel  mort- 
gage, the  right  of  the  mortgagee  to  take  possession  of  the  property 
is  postponed  until  the  maturity  of  the  mortgage  debt,  he  cannot 
maintain  an  action  for  the  conversion  or  taking  of  the  mortgaged 
property  until  after  the  law  day  of  the  mortgage:  Johnson  v.  Wilson, 
137  Ala.  468,  97  Am.  St.  Rep.  52,  34  South.  392.  But  where,  under 
the  provisions  of  the  mortgage,  the  mortgagee  is.  entitled  to  posses- 
sion upon  condition  broken,  he  may  maintain  an  action  for  the  con- 
version of  the  property:  Close  v.  Hodges,  44  Minn.  204,  46  N.  W. 
335;  Reynolds  v.  Fitzpatrick,  23  Mont.  52,  57  Pac.  452.  But  under 
such  circumstances  he  has  not  such  a  right  of  possession  before  con- 
dition broken  as  will  maintain  trover  against  a  purchaser  of  the 
mortgaged  property:  Heflin  v.  Slay,  78  Ala.  180;  Bank  of  Little  Rock 
V.  Fisher,  55  Mo.  App.  51;  Hathaway  v.  Brayman,  42  N.  Y.  322,  1 
Am.  Rep,  524.  Where  the  mortgage  has  a  provision  allowing  the 
mortgagee  to  take  possession  of  the  chattels  in  case  of  their  removal 
or  salo  by  the  mortgagor  before  maturity  of  the  debt,  the  mortgagee 
may  sue  for  the  conversion  of  the  property:  National  Bank  of  Com- 
merce v.  City  of  Morris,  114  Mo.  255,  35  Am.  St.  Rep.  754,  21  S.  W. 
511,  19  L.  K.  A.  463;  Sandagcr  v.  Northern  Pac.  Elevator  Co.,  2  N. 
Dak.  3,  48  N.  W.  43S.  But  in  Scaling  v.  First  Nat.  Bank  (Tex.  Civ.), 
87  S.  W.  715,  the  court,  on  rehearing,  held  that  a  mortgagee  may 
maintain  an  action  against  one  who  wrongfully  converts  the  mort- 
gaged property  or  a  part  thereof,  whether  at  the  time  he  is  entitled 
to  the  possession  of  the  same  or  not,  and  whether  or  not  the  securitv 
remaining  in   his   liands,  if   any,   is  exhausted   or  worthless. 

3,  Replevin  or  Claim  and  Delivery.— A  mortgagee  must  show  that 
as  between  himself  and  the  mortgagor  he  has  the  right  of  possession 
in  order  to  maintain  replevin  against  a  stranger:  Pierce  v.  Stevens. 
30  Me.  184;  Camp  v.  Pollock,  45  Neb.  771,  64  N.  \V.  231;  Fuller  v. 
Acker,  1  Hill  (N.  Y.),  473.  Hence  a  mortgagee,  not  in  possession  and 
not  entitled  thereto,  cannot  maintain  an  action  of  replevin  against 
a  bona  fide  purchaser  of  a  fixture  severed  from  the  mortgaged  prem- 
ises and  sold  by  the  mortgagor  while  in  possession:  McKelvey  v. 
Creevy,  72  Conn.  464,  77  Am.  St.  Rep.  321,  45  Atl.  4.  And  a  mort- 
gagee of  future  acquired  property,  who   has  never  been  in   possession, 
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cannot  maint4iiii  replevin:  Scudder  v.  Bailey,  66  Mo.  App.  40.  But 
lifter  tlie  day  ol  )niyiiuMit  has  passed,  tho  mortgagee  may  sue  to  re- 
eover  from  a  stranger  mortgaged  chattels  wrongfully  withheld  from 
him:   Lacey  v.  Giboney,  3()  Mo.  320,  88  Am.  Dec.   145. 

Witli  respect  to  the  right  of  a  mortgagee  to  maintain  the  action 
of  replevin  or  claim  and  delivery,  the  court,  in  First  Nat.  Bank  v. 
Steers,  9  Idaho,  519, '108  Am.  St.  Rej).  174,  75  Pac.  225,  said:  "Tho 
only  question  presented  here  and  upon  which  we  are  asked  to  pass,  is: 
<"an  a  mortgagee  maintain  the  action  of  replevin,  or  claim  and  de- 
livery, as  it  is  designated  by  our  statute,  for  the  recovery  of  pos- 
session of  personal  property  covered  by  liis  mortgage!  It  will  be 
seen  that  in  this  case  the  mortgagor  contracted  with  the  mort- 
gagee that  upon  the  happening  of  certain  contingencies  named  there- 
in the  mortgagee  might  take  possession  of  the  property.  It  is  con- 
tended by  the  respondent  here  that  a  provision  of  this  kind  in  a 
Tnortgage  cannot  be  lawfully  made  under  the  laws  of  this  state. 
Tills  contention  is  based  upon  the  fact  that  a  mortgage  of  persona! 
jfoperty  within  this  state  does  not  pass  any  title  to  the  mortgagee, 
and  does  not  entitle  him  to  the  possession  of  the  property,  and  that, 
therefore,  the  mortgagee  obtains  no  such  right  of  |)roperty  or  right 
of  possession  under' the  chattel  mortgage  as  will  authorize  liini,  upon 
any  possible  contingency,  to  maintaiii  the  action  of  claim  and  de- 
livery. Sections  ."j.ise  and  3387  of  the  Revised  Statutes  of  1SS7 
were  amended  in  1899  (Sess.  Laws  1899,  p.  121),  and  it  is  provided 
liv  these  sections  that  all  mortgages  of  personal  property.  In  order 
to  be  valid  as  against  subsequent  purciuisers  and  encuinl)rancers,  siiall. 
among  other  things,  be  acknowledged  and  filed  for  record  with  the 
ri'corder  of  t)ie  county  where  the  ]iroi)erty  Is  located.  It  Is  not  con- 
templated by  the  laws  of  this  state  that  the  |)ossesslon  or  rlgiit  of 
jiossesslon  of  personal  property  mortgaged  shall  be  transferred  from 
I  he  mortgagor  lo  the  mortgagee,  and  sucli  Is  not  necessary  to  the 
\alidlty  of  the  mortgage;  but  section  3.'i87,  supra,  ;is  iUM(  iHle<l,  closes 
with  tlu;  following  sentence:  'Provided,  lurtlier.  th;it  If  the  niort 
L;.ig»  !■  receive  and  retain  actual  possession  of  the  ]>roperty  mort- 
^a<;ed,  he  may  omit  tlie  filing  of  his  rnortj^age  during  tiie  con- 
liniiaiK-e  nf  such  actual  possession.'  The  statute  therefore  recogiil/.es 
I  iie  riglit  of  tlie  mortgagor  to  contract  wlrli  tlie  mortgagee,  whereby 
the  latter  may  ha\'e  t  h(>  actual  possession  of  the  pro|)rrty  iiiorl - 
gageil.  In  face  of  th(>  ex|iresseil  recogiiit  loi.  jf  tills  right  as  <  ni- 
IxHJicd  in  the  slatute,  we  do  not  tliiiik  the  coiirr  would  lie  Justifird 
in  holding  a  stipulation  In  the  mortgage  invalid  whirh  ant horiz.s 
the  mortgagee  upon  named  cont  ingenciis  taking  possession  of  thr 
tiiortgagi'd    property. 

But  where  tlie  ninrli^age  confers  U[»on  the  mortgagor  the  right  of 
possession  until  dct'anlt,  atteni[>t  to  remove  or  dispose  ot'  tiie  inort - 
u;aged  (diattels,  or  nntil  the  mortgagee  deems  himself  insecure,  the 
mortgagee  must  eslahiish  thr  existence  of  one  of  these  conditions 
11,  iirder  to  malnt.-iln  cliiirn  :in<l  delivery:  Kellogg  w  Anderson,  4i» 
Miin:.    207.    11    N.    W.    liM".      In    other   words,  the    right    to    the   pns.sos- 
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sion  of  the  mortgaged  chattels  is  essential  in  order  for  the  mort- 
gagee to  maintain  an  action  for  claim  and  delivery:  Laubenheimer 
V.  McDermott,  5  Mont.  512,  6  Pae.  344.  A  mortgage  of  an  unplanted 
crop  of  cotton  does  not  convey  such  a  legal  title  as  entitles  the 
mortgagee  to  maintain  a  statutory  claim  suit  unless  there  has  been 
an  actual  delivery  of  the  crop  after  it  has  been  gathered:  Wetzler 
V.   Kelly,  83  Ala.   440,'  3   South.   747. 

f.  Efifect  of  Laches  of  Mortgagee  in  Assuming  Possession  after 
Default. — "Where  the  mortgagee  neglects  to  reduce  the  property  to 
j>ossession  upon  the  default  of  the  mortgagor,  or  within  a  reasonable 
time  thereafter,  to  be  determined  by  the  circumstances  of  the  par- 
ties, he  cannot  claim  a  lien  as  against  attaching  parties:  Shannon 
v.  Wolf,  173  111.  253,  50  N.  E.  682.  Thus,  in  accordance  witli  this 
rule,  where  the  mortgagee  failed  to  take  possession  of  a  mortgaged 
horsje  for  more  than  three  months  after  default  in  the  payment  of 
the  mortgaged  debt,  and  the  horse  during  that  time  had  been  trans- 
ferred several  times,  his  laches  bars  his  recovery  of  the  horse  from 
a  bona  fide  purchaser:  Bear  v.  Hansen,  16  Colo.  App.  48.3,  66  Pac. 
44S. 

g.  Effect  of  Penal  Statute  Declaring  Sale  by  Mortgagor  to  be  a 
Felony. — In  some  of  the  states  there  are  statutes  making  it  a  felony 
to  sell  mortgaged  property  without  the  consent  of  the  mortgagee. 
The  court  in  Gage  v.  Whittier,  17  N.  H.  312.  in  construing  the  effect 
of  such  a  statute  upon  the  rights  of  the  purchaser  as  against  the 
mortgagee,  said:  "These  provisions  were  designed  for  the  protec- 
tion of  mortgagees,  who  were  liable,  by  means  of  the  fraudulent 
]>ractices  of  mortgagors  in  selling  or  pledging  the  mortgaged  chattel, 
and  so  causing  it  to  pass  into  other  hands,  and  to  be  removed  to 
distant  places,  to  be  put  to  inconvenience  in  preserving  it,  or  in 
recovering  possession  of  it.  Its  further  design  was  to  protect  from 
imposition  such  as  might  be  induced,  through  ignorance  of  the  title 
of  the  mortgagee,  to  become  the  purchaser  of  the  mortgaged  chat- 
tel,  and   to   pay   value   for  it. 

' '  To  secure  these  objects  the  statute  imposes  a  restraint  upon  the 
mortgagor,  and  prohibits  the  sale  of  the  property.  It  does  not  in 
terms  prohibit  a  purchase  of  it,  or  declare  such  a  transaction  void. 
The  sale  being  prohibited,  and  a  penalty  inflicted  upon  the  seller, 
the  transaction,  as  to  him,  is  void,  and  he  could  not,  according  to 
the  well-established  principle,  maintain  an  action  for  the  avails  of 
such  a  sale,  as  founded  in  any  manner  upon  such   illegal  transaction. 

'•But  it  is  another  thing  to  say  that  one  who  has  purchased  a 
mortgaged  chattel,  and  paid  value  for  it,  and  taken  it  into  possession, 
shall  take  nothing  b}'  his  purchase,  and  accpiire  by  it  uo  right  to 
retain  the  possession,  merely  upon  the  ground  that  the  sale  was 
jirohibited  by  law,  and  that  a  penalty  was  pro  voided  against  thr 
party  making  the  sale. ' ' 

The  decisions  of  the  court  in  Stafford  v.  Whitcomb,  8  Allen,  51s, 
and    Sanford    v.   Duluth    &    D.    Elevator   Co..   2    X.    Dak.    6,    48    X.    W, 
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434,  were  also  to  the  same  effect.  The  court  in  the  casf  last  riti'.l 
also  observed:  "In  the  absence  of  notice  or  knowledge  of  th<' 
criminal  nature  of  the  act  of  selling,  any  purchaser  would  be  jus- 
tified in  proeeedinfj  upon  the  assumption  that  the  mortgagor  was  not 
in  the  act  of  committing  a  felony.  Should  a  case  arise  where  it  ap- 
pears that  a  purcliaser  buying  mortgaged  chattels  knew  and  ha<l 
actual  knowledge  at  the  time  of  his  purchase  that  tlie  mortgagor 
had  no  legal  right  to  sell,  and  that  the  sale  was,  as  to  the  mortgagor, 
a  criminal  act,  a  different  question  might  be  presented.  In  the 
supposed  case  it  might  become  necessary  to  determine  what  effect 
such  actual  knowledge  of  the  mortgagor's  crime  would  have  upon 
the  question  of  demand  as  prerequisite  to  a  suit  by  the  mortgagee 
for  the  possession  or  the  value  of  the  chattels,  but  as  we  have  seen 
no   such    question    arises   upon    this    record." 

h.  Effect  of  Statute  Providing  for  Only  One  Action  for  Recovery 
of  the  Mortgage  Debt  or  Enforcement  of  Mortgage  Eights. — A  stat- 
ute providing  that  there  can  be  but  one  action  for  the  recovery  ot' 
any  debt  or  the  enforcement  of  any  rights  secured  by  mortgage  does 
not  prevent  a  mortgagee  from  recovering  the  possession  of  mort- 
gaged chattels  from  a  third  party  by  an  action  of  claim  and  delivery, 
since  such  an  action  is  merely  an  action  to  recover  the  possession 
of  the  security  of  which  the  mortgagee  has  been  wrongfully  de- 
prived, in  order  that  thereby  he  may  by  a  foreclosure  and  sale  under 
his  mortgage  recover  the  debt  and  enforce  the  riglits  secured  to 
him  by  the  mortgage:  O'Neil  v.  Whitcomb,  3  Idaho,  <i24,  32  Pac 
1133. 

1.  Effect  of  Mingling  the  Mortgaged  Property  with  Other  Property 
and  Selling  the  Whole  Mass. — Where  a  mortgagor  of  chattels  mingh^s 
them,  purposely  or  carelessly,  with  other  goods  not  included  witliin 
the  mortgage,  the  mortgagee  may  replevy  the  whole  mass  from  a 
purchaser,  in  the  absence  of  evidence  to  distinguish  the  mortgaged 
goods   from   those    not    mortgaged:    Adams   v.    Wildes,    107    Mass.    12;!. 

V.  Right  to  Maintain  Action  Where  Purchaser  of  Mortgaged  Prop- 
erty Merely  Exercises  Dominion  Subject  to  the  Mortgage. 
While  personal  property  covered  by  a  mortgage  remains  in  pos- 
session and  the  conditions  of  the  mortgage  remain  unbroken,  the 
mortgagor  may  sell  his  right  of  possession  or  whatever  interest  lie 
has  in  the  property  to  a  third  person,  but  such  third  jiersoii  holds 
the  j)roperty  subject  to  the  lion  of  the  mortgage:  llellin  v.  Slay, 
78  Ala.  180;  McFadden  v.  Hopkins,  81  Ind.  45i»;  ("a.lwell  v.  I'ray. 
41  Mich.  307,  2  N.  W.  .".2;  Daly  v.  Proetz,  20  Minn.  411  (Gil.  ■.]\V.:): 
Witezinski  v.  Kverman,  'A  Miss.  841;  White  v.  Quinlan,  30  Mo. 
App.  54;  National  i'aiik  of  ("omrncrce  v.  Morris,  114  Mo.  2.35,  .35  Am. 
St.  Rep.  754,  21  S.  W.  511,  19  L.  H.  A.  4ti3;  Davis  v.  I'.lume,  1  Mont. 
4t)3;  White  v.  I'h<lps,  12  X.  II.  3,s2;  Dought.Mi  v.  Gray,  10  N.  .1. 
Eq.  :!23;  Hall  v.  Sampson.  :;.",  N.  V.  274,  '.>1  Am.  Dec.  5();  Ilamill  v. 
GilKs|.ic,  48  N.  Y.  5.')i;;  lluhrr  v.  i.hl.Ts,  70  App.  Div.  C02,  79  N'. 
V.    Siipp.    l.")'!;    Kaii;i;,M    v.     Tiiyl.ir.    7    Ohio    Si.    1.",!.    70    Am.    D*'-.    i;:.'; 
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Blythe  v.  Crump,  28  Tex.  Civ.  App.  327,  66  S.  W.  885;  Cotton  v. 
Marsh,  3  "Wis.  221;  Illinois  Trust  etc.  Bank  v.  Alexander  Stewart 
Lumber  Co.,  119  Wis.  54,  94  N.  W,  777.  Hence  where  the  purchaser 
holds  the  property  in  recognition  of  the  mortgage  lien,  the  mortgagee 
has  no  right  of  action  against  him  for  its  conversion:  Dean  v.  Cush- 
man,  95  Me.  454;  Sanford  v.  Duluth  &  D.  Elevator  Co.,  2  N.  Dak. 
6,  48  N.  W.  434.  Of  course  the  grantee  of  an  equity  of  redemption 
does  not  occupy  any  better  position  in  relation  to  the  mortgage  than 
that  of  his  grantor:  Miller  v.  Williams,  27  Colo.  34,  59  Pac.  740. 
But  a  sale  by  the  mortgagor,  to  be  valid,  must  be  made  in  recognition 
of  the  mortgage  and  not  in  antagonism  to  it-.— that  is,  the  mortgagor 
must  not  purport  to  convey  a  complete  title  in  disregard  of  the 
mortgage:  La  Fayette  County  Bank  v.  Metcalf,  40  Mo.  App.  494. 
And  where  a  purchaser  of  mortgaged  chattels  asserts  a  right  to  the 
ownership  of  the  property  in  disregard  of  the  mortgage  lien,  he  is 
guilty  of  converting  the  property,  and  an  action  in  the  nature  of 
trover  will  lie  against  him:  White  v.  Phelps,  12  N.  H.  382.  A 
person  who  in  purchasing  mortgaged  property  assumes  the  mortgage 
debt  becomes  liable  to  the  mortgagee  as  a  part  of  his  contract  of 
purchase:  Prcscott  v.  Jordan,  57  Ala.  272;  Dwight  v.  Seranton  & 
Watson  Lumber  Co.,  69  Mich.  127,  36  N.  W.  752;  Raithel  v.  Smith, 
68   Mo.   258;    McCown   v.   Schrimpf,   21   Tex.    22,    73   Am.    Dec.    221. 

VI.  Right  to  Maintain  Action  to  Recover  Fixtures,  Crops,  Timber,  or 
Increase    of    the    Mortgaged    Property. 

a.  Recovery  of  Fixtures. — The  mortgagee,  if  fixtures  subject  to  a 
mortgage  are  removed  unlawfully  from  the  mortgaged  premises,  may, 
after  he  has  foreclosed  his  mortgage  and  ascertained  what  deficiency 
remains  due  him,  maintain  an  action  against  the  persons  guilty  of 
such  removal  for  the  damages  occasioned  thereby:  Lavenson  v.  Stand- 
ard Soap  Co.,  80  Cal.  245,  13  Am.  St.  Rep.  147,  22  Pac.  184,  and  note 
attached  thereto. 

As  to  whether  certain  articles  are  fixtures  or  not,  the  same  rule 
prevails  as  between  mortgagor  and  mortgagee  as  prevails  as  be- 
tween a  grantor  and  grantee  in  a  deed;  consequently  the  owner  of 
the  realty  may  sue  for  the  specific  recovery  of  the  articles  them- 
selves or  in  trespass  for  the  damages  to  the  freehold,  in  case  the 
articles  were  fixtures:  Laflin  v.  Griffitns,  35  Barb.  58. 

Hence  if  machinery  is  purchased  and  placed  for  use  in  a  permanent 
building  under  a  contract  that  it  shall  remain  the  property  of  the 
seller,  or,  after  such  machinery  is  placed  in  the  building,  a  chattel 
mortgage  is  given  by  the  purchaser  to  the  seller  on  such  machinery, 
a  prior  real  estate  mortgage  on  the  building  given  by  such  pur- 
chaser is  not  a  prior  lien  on  such  machinery  so  as  to  estop  the  chattel 
mortgagee  from  foreclosing  his  mortgage:  Anderson  v.  Creamery 
Package  Mfg.  Co.,  8  Idaho,  200,  101  Am.  St.  Rep.  188,  67  Pac.  493, 
56  L.  R.  A.  554.  And  ordinary  portable  kitchen  ranges  placed  in 
each  set  of  rooms  of  an  apartment  house  under  a  contract  between 
the  owner  of  the  house  and  the  veiulor  of  the  ranges,  with  a  stipula- 
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tioii  tliat  till'  title  slioiiUl  remain  in  the  latti-r  until  tlu-y  are  paiil 
for,  do  not,  prior  to  siicli  payment,  become  fixtures  as  between  him 
and  a  mortgajjee  of  tlie  house,  and  hence  tlie  mort{jage<'  cannot  en- 
join the  vendor  from  removing  them  from  the  mortgaged  premises: 
.Jennings  v.  Vahey.  1S3  Mass.  47,  97  Am.  St.  Rep.  409,  66  N.  E. 
.ins.  Where  machinery,  to  be  used  for  manufacturing  purposes  is 
sold  under  an  agreement  that  the  title  to  it  is  not  to  pass  to  the 
vendee  until  paid  for,  and  the  machinery  is  of  that  character  that 
it  does  not  necessarily  become  a  part  of  the  realty,  a  subsequent 
mortgagee  of  the  realty  is  not  entitled  to  retain  it  as  against  the 
vendor:  Case  Mfg.  Co.  v.  Garven,  4.'i  Ohio  St.  2S0.  1.'?  N.  E.  493. 
.\nd  a  like  rule  prevails  as  to  the  rights  of  a  prior  mortgagee  of  the 
realty  under  similar  circumstances:  Binkley  v.  Forkuer,  117  Ind. 
176,  10  N.  E.  753.  3  L.  R.  A.  .33.  7?ut  where  the  machinery  placed 
\ipon  land  is  of  such  a  character  .as  to  become  a  fi.xture,  a  prior 
Tuortgagee  of  the  land  may  hold  the  fixtures  as  against  one  who 
accepted  a  chattel  mortgage  upon  the  machinery  so  placed:  Frok  v. 
People's  Nat.  Bank,  14  Colo.  A{»p.  21,  .19  Pac.  63.  Questions  ..r 
this  sort  depend  upon  the  determination  of  whether  tin-  article  or 
piece  of  machinery  is  a  chattel  or  a  fixture.  The  question  is  ge?i 
erally  held  to  be  one  of  mixed  law  and  fact.  But  with  respect  to 
furnishings  or  furniture  for  dwelling-houses,  many  things  which 
were  anciently  built  as  a  part  of  the  house  and  thereby  becann' 
fixtures  are  row  so  constructed  that  the}'  remain  chattels,  'i'hiis 
stock  mantels,  sold  separately  and  adaf)ted  to  any  kind  of  a  liousi', 
water-heaters  not  attached  to  the  buiUling  except  by  their  [ilunibing 
connections,  and  modern  porcelain  bathtubs,  all  of  which  can  readily 
be  attached  to  or  detached  from  the  house  without  injuring  thf 
realty,  arc  not  fixtures  as  between  a  mortgagee  of  the  realty  and 
the  mortgagor:  Philadelphia  Mortgage  etc.  Co.  v.  Miller,  20  Wasli. 
<>07,  72  Am.  St.  Rep.  138,  56  Pac.  3S2,  44  L.  K.  A.  r,:,9.  As  to  the 
eO'ect  of  agreements  between  a  mortgagor  and  a  vendor  tiiat  <ert:iiii 
:irticles  allixed  to  the  realty  shall  retain  the  cb.aractrr  c>l'  personal 
property,  see  the  monographic  note  to  I'uller  Warrt  n  (Jo.  v.  Harler. 
SI  Am.  St.  Rep.  877. 

b.  Recovery  of  Crops. — The  mortgagee  of  a  crop,  who  lias  a 
present  right  of  i)osses.sion,  may  maintain  an  aetion  against  a  wrong 
doer  for  the  conv<'rsion  of  the  crop:  Robinson  v.  Kruse,  I'ii  .\rk. 
r>7'>;  Donovan  w  St.  .\ntliony  etc.  I'llevator  Co.,  7  X.  Dak.  '>]■',,  lU] 
Am.  St.  K'i'p.  (■)74,  7.1  N.  \V.  Soft;  Hutler  v.  Hill,  1  Baxt.  ;;7.1.  And 
where  the  mortgagee  of  a  wlii'al  crop  is  entitled  to  a  delivery  oi 
till-  mortgaged  wheal,  he  may  sue  a  third  person  tOr  its  coiiver 
sion    regardless    oi'    whether    he    has    foreclosed    his    mortgage    m-    not  : 

La    Rue    v.    St.    Ant! y    et,'.    Kl.Aator    Co.,    17    S.    Oak.    HI.   :».!    N.    W  . 

292.      And     where     a     lancjlord     has    also     ;i     lien     upon     the     rrop.     tli^ 
mortgagee    may    recover    frc.ni    the    l;ui(||or<l    where    lie,    with    iioti'i'    n-,' 
the    mortgage,    has    seized    .-ind    sidd    th(^    entire    crop    nmler    his    lanil 
li  rd 's    lien    and    tlu'    \-aliii'    of    the    crop    exceeds    the    l:\ndlord's    claim: 
llainilton    \'.    .M;ias.    77    .\l.i.    L!^i!.      So.    also,    where    iM'tdrr     the    [mm"  i  .ii 
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of  a  cotton  crop  belonging  to  the  landlord  has  been  set  aside,  tho 
mortgagor  sells  the  crop  without  instructions  from  the  landlord,  tho 
purchaser  of  the  crop  will  be  liable  in  trover  to  the  mortgagee  of 
the  crop,  even  though  the  tenant  paid  the  proceeds  to  the  land- 
lord: Belser  v.  Youngblood,  103  Ala.  545,  15  South.  863.  And 
Avhere  the  mortgagee  is  by  the  terms  of  tlie  chattel  mortgage  en- 
titled to  the  possession  of  the  mortgaged  crop,  he  may  maintain 
an  action  for  its  conversion  or  an  action  of  replevin  for  the  crop, 
regardless  of  a  statvitory  provision  providing  that  the  lien  of  a 
mortgage  on  growing  crops  continues  on  the  crop  after  severance, 
"so  long  as  the  same  remains  on  the  land  of  the  mortgagor'': 
Wilson  V.  Prouty,  70  Cal.  196,  11  Pac.  608;  Bank  of  Woodland  v. 
Duncan,  117  Cal.  412,  49  Pac.  414.  "Though  a  mortgage  on  an  un- 
planted  crop  creates  only  an  equity,  which  unless  possession  is  taken 
or  received  after  it  is  planted,  or  there  is  some  new  act  effectual  to 
pass  the  legal  title,  will  not  support  an  action  of  trover,  the  mort- 
gagee may  maintain  an  action  on  the  case  against  a  stranger  who 
has  converted  or  disposed  of  the  crop  with  notice  of  the  lien": 
Whittleshoffer  v.  Strauss,  83  Ala.  517,  3  South.  524.  Since  a  chattel 
mortgage  on  crops  to  be  thereafter  sown  attaches  only  to  sucli 
interest  as  the  mortgagor  has  in  the  crop  when  it  comes  into  being, 
the  mortgagee  cannot  maintain  replevin  against  a  person,  who  had 
contracted  to  raise  the  crop  on  shares,  for  the  portion  which  the 
person  was  entitled  to  under  his  cropping  contract:  Christiansen  v. 
Nelson,  76  Minn.  36,  78  N.  W.  875,  79  N.  W.  647.  Where  the  mort- 
gagor was  authorized  by  the  mortgagee  to  house  and  prepare  the 
crop  for  market  and  the  proceeds  of  sales  made  by  the  mortgagor 
were  used  by  him  for  that  purpose,  the  mortgagee  cannot  recover 
against  the  purchasers  on  the  ground  of  conversion:  Etheridge  v. 
Milliard,  100  N.  C.  250,  6  S.  E.  571.  And  where,  under  the  terms 
of  the  mortgage  on  a  cotton  crop,  it  was  stipulated  that  the  mort- 
gagor should  deliver  a  certain  number  of  bales  of  cotton  on  the  first 
day  of  November,  and  the  remainder  on  the  first  day  of  January, 
the  mortgagee  cannot  maintain  trespass  against  a  creditor  of  the 
mortgagor  for  levying  an  attachment  on  the  crop  before  the  first 
day  of  November,  since  tlie  mortgagee  had  no  right  of  possession 
before   that    time:    Boswell    v.    Carlisle,    70    Ala.    2+4. 

c.  Recovery  of  Timber. — In  Scarle  v.  Sawyer,  127  Mass.  491,  34 
Am.  Kep.  425,  the  court  observed:  "Upon  the  question  whether,  if 
a  mortgagor  commits  waste  by  removing  buildings,  wood,  timber, 
fixtures,  or  other  parts  of  the  realty,  the  mortgagee  out  of  posses- 
sion can  follow  tho  property  after  it  has  been  severed,  and  recover 
it  or  its  value,  tlure  have  been  couliicting  decisions  in  different 
Jurisdictions.  In  New  York  and  Connecticut,  it  has  been  held 
that  a  mortgagee  out  of  possession  cannot  maintain  an  action  at 
law  for  waste  committed  by  the  mortgagor;  and  that  he  has  no 
[>roperty  in  woofl  or  timber,  ctxt  and  removed,  so  as  to  enable  him 
to  maintain  trover  for  its  conversion:  Peterson  v.  Clark,  15  .lohns. 
205;   Cooper  v.   Davis,   15  Conn.   556.     On   the   other   haml,   il    has   l>ecu 
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held  in  Mainr,  New  Hampshire,  Vermont  and  Ehode  Island  that 
timber,  if  wrongfully  cut  and  removed  by  the  mortgagor,  remains 
the  property  of  the  mortgagee  out  of  possession,  and  he  may  recover 
its  value  of  the  mortgagor  or  a  purchaser  from  him:  Gore  v.  Jenness, 
19  Me.  53;  Frothinghain  v.  MeKusick,  24  Me.  403;  Smith  v.  Moore, 
11  N.   H.  55;   Langdon   v.  Paul,  22  Vt.  205;   Watorman   v.  Mattcson, 

4  R.   I.   539." 

Relief  by  means  of  an  injunction  is  frequently  sought  where  the 
removal  of  the  timber  from  the  mortgaged  premises  decreases  the 
security  afforded  by  the  mortgage.  Thus  in  Bank  of  Chenango  v. 
Cox,  26  N.  J.  Eq.  452,  the  court,  with  reference  to  such  cases,  said: 
"Such  injunctions  will  sometimes  be  granted  but  only  under  special 
circumstances:   Watson  v.  Hunter,  5  Johns.  Ch.  169;   Spear  v.  Cutter, 

5  Barb.  486;  Johnson  v.  White,  11  Barb.  194;  Winship  v.  Pitts,  3 
Paige,  259;  Ensign  v.  Colburn,  11  Paige,  503;  Emmons  v.  Hinderer, 
24  N.  J.  Eq.  39;  High  on  Injunctions,  sec.  428.  Where  the  person 
against  wliom  relief  must  be  sought  for  the  waste  committed  is  in- 
solvent, or  where  no  redress  can  be  obtained  at  law  or  in  equity  if 
the  removal  be  permitted,  the  injunction  may  be  granted.  And 
80,  too,  where  there  is  fraud.  But  where,  as  in  the  case  before  me, 
there  is  no  allegation  of  insolvency,  nor  any  evidence  of  fraud,  nor 
any  circumstance  leading  to  the  conclusion  that  no  redress  at  law 
or  in  equity  can  be  had  unless  it  be  by  injunction,  and  an  account 
is  prayed  in  the  bill  from  the  person  who  has  committed  the  waste, 
the  injunction  should  not  be  granted." 

Injunctive  relief  against  the  removal  of  the  timber  by  third  persons 
is  based  on  the  proposition  that  the  mortgage  security  will  be  im- 
paired and  not  strictly  upon  the  right  of  the  mortgagee  to  the  pos- 
session of  the  timber  after  being  cut.  In  Atkinson  v.  Hewett,  63 
Wis.  39G,  23  N.  W.  8S9,  the  entire  value  of  the  land  consisted  in  its 
being  timber  land,  but  the  court,  in  allowing  an  injunction  against 
the  removal  of  the  timber  on  the  ground  of  the  removal  impairing 
the  security,  also  took  in  consideration  the  fact  that  the  mortgagor 
was  insolvent.  In  Webber  v.  Ramsey,  100  Mich.  58.  43  Am.  St. 
Kep.  429,  58  N,  W.  625,  in  a  similar  case,  the  court  did  not  consider 
the  circumstance  of  the  mortgagor  being  insolvent  as  material,  and 
observed:  "The  mortgage  was  a  valid  encumbrance  upon  the  land, 
and  the  mortgagee  had  the  right  to  the  whole  security  to  meet  the 
amount  of  his  mortgage  encumbrance  and  could  not  be  compelled 
to  take  a  part."  A  like  conclusion  was  arrived  at  in  Collins  v.  Ilea, 
127  Mich.  273.  86  N.  W.  811. 

Where  tlie  mortgagee  lias  expressly  or  impliedly  assented  to  the 
mortgagor  silling  the  timber  cut  from  the  mortgaged  premises,  he 
has  no  cause  of  action  against  third  persons  for  purchasing  it,  but 
in  siu-h  cases,  it  is  a  ipustion  whether  the  mortgagor  was  authorized 
to  sell  the  timber  or  allow  it  to  l)e  removed  I'roin  tlie  premises: 
Meyer  v.  Muim..  !•  Idaho,  40,  71  Pac.  9()9;  Smith  v.  Moore,  11  N. 
11.  .:.',;  Wilson  v.  MaJtby,  •','.)  X.  Y.  12(;;  Moore  v.  Southern  Slates 
etc.    Tiuibcr    Co.,    83    I\d.    .'JD'J.      In    coniieclion    with    this    branch    of 
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the  subject,  see,  also,  subd  IV,  a,  4,  and  the  monographic  note  to 
Anderson  v.  Cowan,  106  Am.  St.  Rep.  305,  on  the  law  of  estovers  in 
the  United  States. 

d.  Recovery  of  the  Increase  of  Mortgaged  Cattle  or  Sheep. — Where 
a  mortgagee  under  his  mortgage  is  entitled  to  the  increase  of  the 
mortgaged  cattle,  he  cannot  hold  the  increase  as  against  a  third 
person,  after  the  period  of  nurture  without  having  taken  the  in- 
crease into  possession:  Desany  v.  Thorp,  70  Vt.  31,  .S9  Atl.  309. 
But  where  the  mortgage  makes  no  mention  of  the  increase  of  mort- 
gaged ewes,  the  mortgagee  is  entitled  to  recover  the  fund  arising 
from  their  sale  as  against  a  garnishing  creditor  of  the  mortgagor: 
Oannaway  v.  Tate,  98  Va.   789,  37  S.  E.  768. 

VII.  Right  to  Recover  the  Mortgaged  Property,  or  Damages,  as 
Against  Levying  Officers,  Consignees,  Factors,  Brokers  and  Other 
Persons. 

a.  Levying  Officers  or  Purchasers  at  Judicial  Sales. — "In  many  of 
the  United  States  the  courts  have  proceeded  upon  the  theory  that, 
except  as  between  the  mortgagor  and  the  mortgagee,  the  former, 
while  by  the  terms  of  the  mortgage  he  is  entitled  to  retain  posses- 
sion for  a  definite  time,  must  be  treated  as  the  real  owner  of  the  prop- 
erty mortgaged.  They  have  therefore  held  that  the  mortgagor's 
interest  in  the  chattels,  while  he  has  the  right  to  retain  possession, 
may  be  sold  under  execution":  Freeman  on  Executions,  sec.  117. 

Where,  however,  the  mortgagee  is  in  possession  of  mortgaged  chat- 
tels or  entitled  to  such  possession,  he  may  maintain  an  action  of 
replevin  against  an  officer  levying  upon  the  mortgaged  property: 
Stringer  v.  Davis,  35  Cal.  25;  Cummins  v.  Holmes,  109  111.  15;  Olds 
V.  Andrews,  66  Ind.  147;  Eankine  v.  Greer,  38  Kan.  343,  5  Am.  St. 
Rep.  751,  16  Pac.  680;  Macomber  v.  Saxton,  28  Mich.  516;  Rosen- 
lield  V.  Case,  87  Mich.  295,  49  N.  W.  630;  Hausman  v.  Hope,  20  Mo. 
App.  193;  Peckinbaugh  v.  Quillin,  12  Neb.  586,  12  N".  W.  104;  Mc- 
Donald V.  Bowman,  40  Neb.  269,  58  N.  W.  704;  Koenig  v.  Smith, 
57  N.  J.  L.  486,  31  Atl.  979.  And  even  when  the  mortgagor  was 
in  possession  at  the  time  of  the  levy,  the  mortgagee  may  replevin 
the  property  on  becoming  entitled  to  the  possession:  Ament  v.  Greer, 
37  Kan.  648,  16  Pac.  102.  "If  an  officer  having  a  writ  against  a 
mortgagor  insists  upon  seizing,  or  otherwise  interfering  with,  the 
jiroperty  after  such  breach  of  condition,  he  is  answerable  to  the 
mortgagee  in  an  appropriate  action  which  the  latter  may  bring 
either  to  recover  the  property  or  for  its  conversion":  Freeman  on 
Executions,  sec.  117;  Metzler  v.  James,  12  Colo.  322,  19  Pac.  885; 
Trice  V.  Walker,  71  Mass.  968;  State  v.  Carroll,  24  Mo.  App.  358; 
Pollock  v.  Douglas,  56  Mo.  App.  487;  Manchester  v.  Tibbetts,  121 
N.  Y.  219,  IS  Am.  St.  Rep.  816,  24  N.  E.  304;  Leadbetter  v.  Lead- 
beiu-r,  125  X.  Y.  290,  21  Am.  St.  Rep.  73S,  26  X.  E.  265;  Ex  parte 
Lorenz,  32  S.  C.  365,  17  Am.  St.  Rep.  862,  11  S.  E.  206;  Xorris  v. 
Sowles,  57  Tt.  :)6u.  After  the  law-day  has  passed,  the  mortgagee 
Am.    St.   Kep.,  Vol.    109  —29 
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may  maintain  trospa.ss  against  a  sheriff  who  takes  the  property  on 
execution  against  the  mortgagor:  Manning  v.  Wells.  104  Ala.  SS-T. 
l(i  South.  23.  Likewise  he  may  maintain  trespass  against  an  attach 
ing  officer  when  the  mortgage  allows  him  the  right  to  take  immediate 
possession  of  the  property  if  it  be  attached:  Welch  v.  Whittemon-. 
25  Me.  86,  Or  where  he  is  in  possession,  he  may  recover  its  valvie 
from  a  levying  officer,  not  ^exceeding  the  mortgage  debt,  who  il- 
legally seizes  the  chattels:  Burchinel  v.  Koon.  35  Colo.  59,  52  Pae. 
1100;  Freeman  v.  Freeman,  17  N.  J.  Eq.  44:  Williams  v.  Dobson,  2<; 
S.  C.  110,  1  S.  E.  421.  But  where  neither  the  mortgagor  nor  mort- 
gagee are  in  possession,  it  is  said  to  be,  with  respect  to  one  who  has 
attached  it,  res  inter  alios:  Gibbs  v.  Childs,  143  Mass.  103,  9  .\. 
E.  3.  And  a  mortgagee  with  no  right  to  present  possession  cannot 
maintain  a  statutory  claim  proceeding  against  the  attaehing  creditors 
of  the  mortgagor:  Cavanaugh  Hdw.  Co.  v.  Lewis,  43  Fla.  435,  31 
South.  270.  Where  the  law  casts  upon  the  levying  officer  the  duty 
of  paying  the  mortgage  debt  before  taking  the  property,  the  of- 
ficer assumes  the  making  good  to  the  mortgagee  the  detriment  cau.se(l 
by  the  seizure:  Wood  v.  Franks,  56  Cal.  217;  Irwin  v.  McDowell,  91 
Cal.  119,  27  I'ac.  601.  And  where  the  mortgagee  agreed  with  the 
attaching  creditor  that  he  might  attach  if  he  would  pay  the  mortgage 
from  out  of  the  proceeds  of  the  sale,  the  mortgagee  may  sue  tli'' 
officer  for  the  amount  of  the  mortgage  debt:  Stevens  v.  Whittier, 
43   Me.   376. 

Before  default,  if  the  security  of  the  mortgage  is  in  danger  from 
the  process  of  other  creditors,  the  remedy  of  the  mortgagee  is  in 
equity:  Curd  v.  Wundcr,  5  Ohio  St.  92.  But  where  the  inorfxagi,- 
has  the  right  of  possession,  if  he  deems  himself  inseiure,  lie  !iia\- 
proceed  in  trover  against  the  attaching  officer:  McGraw  v.  Bishop,  85 
Mich.  72,  48  N.  W.  167;  Ashley  v.  Wright,  19  Ohio  St.  291.  But 
where  the  chattel  mortgage  is  void  on  its  face,  or  constitutes  no  lien 
because  of  not  being  recorded,  and  the  officer  has  no  notice,  the  mort- 
gagee cannot  maintain  re[)levin  against  the  officer:  Hall  v.  .lohnson, 
21  (Jolo.  414,  42  Pac.  660;   Gaff  v.  Harding,  48  111.   148. 

Where  the  right  to  levy  upon  and  sell  mortgaged  chattels  is  giv<ii 
in  general  terms,  it  is  usually  understood  to  be  subject  to  the  limita- 
tion that  an  officer  cannot  exercise  it  after  a  breach  of  condition  has 
deprived  the  mortgagor  of  his  right  of  possession:  Freeman  on  Execu- 
tions, sec.  117;  Hefliu  v.  Slay,  78  Ala.  ISO;  Durfee  v.  Grinnel,  »!9  111. 
371;  Lewis  v.  D'Arcy,  71  111.  648;  Simmons  v.  .lenkins,  76  111. 
479;  Broudhead  v.  McKay,  46  Ind.  595;  State  v.  Milligan,  106  In.l. 
109,  5  N.  E.  871;  Sperry  v.  Ethridge,  70  Iowa,  27,  30  X.  W.  I: 
Ament  v.  Greer,  37  Kan.  648,  16  Pac.  102;  Butler  v.  Lee,  54  Miss. 
476;  Pancoast  v.  Miller.  29  N.  .1.  L.  250;  Blawelt  v.  Fechtman.  is 
N.  J.  L.  430,  8  At).  72S;   Arnold  v.  Chapman,  13  R.  L  586. 

Where  the  levying  officer  sells  the  property  as  the  absolute  jirojicriy 
of  the  mortgagor  instead  of  the  mere  interest  which  the  mxri  ^.i;,'or 
has  in  the  property,  lie  is  liable  in  conversion  to  the  niDri^^a^  <•: 
Kaekley    v.    State.    91     Ind.     137;    State    v.    Milligan.    IOC,    Ind.    lOf,,    r> 
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X.  E.  871;  State  v.  Althaus,  60  Mo.  App.  122;  Wheeler  v.  McFarlaiid, 
10  Wend.  318;  Frisbie  v.  Langworthy,  11  Wis.  375;  Shinners  v.  Briel, 
38  Wis.  648.  But  it  has  been  held  that  the  mere  fact  that  an  exe- 
cution sale  is  made  in  general  terms  without  notice  being  taken  of 
the  mortgage  does  not  make  the  officer  a  trespasser:  Manning  v. 
Monaghan,  28  N.  Y.  585.  And  likewise  it  is  said  that  where  the 
officer  seizing  the  mortgaged  chattels  does  nothing  to  place  the 
property  beyond  the  reach  of  the  mortgagee  or  prevent  him  from 
taking  possession  of  it  when  his  right  to  do  so  accrues,  he  is  not 
liable  to  the  mortgagee  for  damages:  Locke  v.  Shreek,  54  Neb. 
472,  74  N.  W.  970.  And  where  the  mortgagee  is  not  in  possession 
and  the  proceedings  relative  to  the  execution  sale  do  not  show  that 
the  levying  officer  intends  to  sell  the  property  without  regard  to  the 
rights  of  the  mortgagee,  replevin  will  not  lie  in  his  favor:  National 
Bank  v.  Miller,  67  Vt.  66,  30  Atl.  700.  And  it  has  been  held  that 
the  mere  declaration  of  the  levying  officer  that  he  intends  to  sell  the 
absolute  estate  in  the  property  will  not  render  the  taking  unlawful 
or  authorize  the  mortgagee  to  maintain  replevin:  Squieres  v.  Smith, 
10  B.  Mon.  33.  But  the  mortgagee  may  replevin  the  mortgaged  chat- 
tels from  an  officer  who  takes  them  under  an  invalid  attachment: 
Allen  V.  Wright,  134  Mass.  347.  The  fact  that  a  mortgaged  boat 
was  being  used  for  purposes  of  prostitution  will  not  deprive  the  mort- 
gagee from  maintaining  an  action  against  an  officer  who  had  seized 
it   without   authority:    Tieman  v.   Haw,  49  Iowa,  312. 

With  respect  to  the  purchaser  at  an  attachment  or  execution  sale, 
the  general  rule  is  stated  that  the  purchaser  obtained  possession  sub- 
ject to  the  terms  of  the  mortgage,  and  hence  that  he  obtains  no 
greater  rights  than  the  mortgagor  had:  Kannady  v.  McCarron,  18 
Ark.  166;  Merritt  v.  Niles,  25  111.  282;  Pike  v.  Colvin,  67  111.  227; 
Bwigert  v.  Thomas,  7  Dana,  220;  Mercer  v.  Tinsley,  14  B.  Mon.  273; 
Gillespie  v.  Brown,  16  Neb.  457,  20  N.  W.  632;  Levi  v.  Legg,  23 
S.  C.  282;  Cotton  v.  Watkins,  6  Wis.  629.  Although  a  purchaser  at 
an  execution  sale  is  entitled  to  possession  until  foreclosure  and 
to  the  equity  of  redemption,  still  where  he  removes  the  property  to 
another  state  and  claims  the  property  absolutely,  the  mortgagee  may 
proceed  against  him  as  for  conversion:  Roaeh  v.  St.  Louis  Type 
Foundry,  21  Mo.  App.  118. 

In  connection  with  the  subject  of  the  rights  of  a  mortgagee  as 
against  a  levying  officer,  see,  also,  the  monographic  note  to  St. 
Mary's  etc.  Co.  v.   National  etc.   Co.,  96  Am.   St.   Rep.   689. 

b.  Consignees,  Factors,  Warehousemen  and  Auctioneers. — Much  of 
what  has  been  said  in  the  preceding  subdivision  is  applicable  to  ac- 
tions by  the  mortgagee  against  commission  men  and  their  pur- 
chasers. The  question  sometimes  arises  with  respect  to  sales  of 
wheat,  cattle  or  cotton.  In  La  Fayette  County  Bank  v.  Metcalf, 
40  Mo.  App.  494,  which  was  a  case  involving  a  sale  of  cattle  by  ;i 
firm  of  commission  men,  the  court,  in  answer  to  the  argument  thnt 
th«  commission  firm  were  merely  the  agents  of  the  Timrtgagor  and 
turned   over  to   him   the   proceeds  of  the   sale,  less   their  commis.sion, 
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said:  "As  to  this,  we  have  to  say.  that  ouv  who  finds  himself  in 
possession  of  property  belonging  to  another,  yet  does  nothing  with 
the  property  or  to  the  property  in  hostility  to  the  true  owner,  is 
not  guilty  of  a  conversion.  *  A  mere  bailee  is  guilty  of  no  conver- 
sion, though  he  receives  property  from  one  not  rightfully  entitled 
to  possession,  and  acting  as  a  mere  conduit,  delivers  it  in  pursuance 
of  the  bailment,  if  this  is  done  before  notice  of  the  rights  of  the 
real  owner':  Hanson  v.  Jacob,  93  Mo.  331,  3  Am.  St.  Rep.  531,  6 
s.  \V.  9A6.  But  any  wrongful  act  which  negatives,  or  is  inconsistent 
with,  the  plaintiff's  right  is.  per  se,  a  conversion:   Dusky  v.  Rudder. 

80  Mo.  400." 

Hence,  if  a  mortgagor  has,  under  the  terms  of  the  mortgage,  a 
vendible  interest  in  mortgaged  wheat,  or  the  like,  at  the  time  of 
selling  it  to  a  grain  elevator  company,  a  purchaser  from  the  ele- 
vator company  is  not  a  wrongdoer,  and  the  mere  fact  of  purchase 
and  taking  possession  will  not  work  a  conversion,  but  the  purchaser 
will  take;  the  grain  subject  to  the  lien  where  the  mortgage  was 
properly  recorded:  Sanford  v.  Duluth  etc.  Co.,  2  N.  Dak.  6,  48  N. 
W.  4.S4.  But  where  the  mortgagee  requests  the  mortgagor  to  haul 
away  the  wheat  covered  by  the  mortgage  and  sell  it  in  order  to 
pay  the  mortgage  debt,  he  waives  his  right  to  assert  the  mortgage 
lien  as  against  an  elevator  company  buying  the  wheat:  Peterson  v. 
St.  Anthony  etc.   Elevator  Co.,  9  N.  Dak.  55,  81   Am.   St.  Rep.  528, 

81  N.  W.  59. 

And  where  the  mortgagee  of  cattle  who  was  not  entitled  to  pos- 
session until  after  default  in  the  mortgage,  at  the  time  of  demanding 
their  possession  from  a  commission  firm,  to  whom  they  had  been 
consigned,  knew  that  the  cattle  had  been  sold  and  the  proceeds  re- 
mitted to  mortgagor,  but  did  not  inquire  to  whom  they  had  been 
sold  or  who  had  control  of  them,  he  cannot  maintain  an  action  for 
conversion  against  the  commission  firm:  Dawes  v.  Rosenbaiim,  179 
111.  112,  53  N.  E.  585.  A  cotton  factor  in  another  state,  to  whom 
mortgaged  cotton  has  been  shipped  for  sale  on  account  of  the  ship- 
per, is  not  liable  to  the  mortgagee  where  he.  without  knowleiigc  of 
the  mortgage  and  in  good  faith,  sells  the  cotton  and  applies  part 
of  the  proceeds  to  an  indebtedness  to  himself  and  remits  the  balance 
to  the  mortgagor:  Hernandez  v.  Aaron,  73  Miss.  434,  16  South.  910. 
And  an  auctionfcr  who  in  the  regular  course  of  his  business  sells 
mortgaged  chattels  on  commission  and  pays  the  proceeds  to  the  mort- 
gagor without  notice  of  the  mortgage,  is  not  liable  to  the  mort- 
gagee as  for  conversion  although  the  mortgagor  acted  fraudulently  in 
the  ma-vicr:  Friz/.cll  v.  Rundle,  S'^  Tcnn.  39G,  17  Am.  St.  Rep.  908. 
12  S.  \V.  918.  J^.ut  sec  the  principal  caao.  (Greer  v.  Newland,  7(»  Kan. 
315,  ante,  p.  424,  78  1' ic.  83.^),  for  a  dicta  to  the  contrary  effect. 
In  Cooper  v.  McKe.'  (Ky.),  89  S.  W.  203,  it  was  said  that  the  f:i.t 
that  mortgaged  horses  were  purchased  at  a  sales  stable  added  noth 
iiig  to  the  title  of  the  purchaser  where  the  mortgage  merely  .illowci 
;  h<'    mortgagor    to    exchange    or    swap    horses. 
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c.  Tax  Collector,  Tax  Certificate  Holders,  Receivers  and  Persons 
Commencing  Collusive  Suits. — A  mortgagee  of  chattels  is  entitled  to 
possession  as  against  a  tax  collector  who  has  distrained  them  for  a  tax 
due  from  the  mortgagor:  Fuller  v.  Day,  103  Mass.  481.  But  a  mort- 
gagee cannot  recover  against  the  holder  of  a  tax  sale  certificate  for 
the  conversion  of  a  boiler  and  engine  taken  by  him  from  the  prem- 
ises since  the  tax  lien  was  superior  to  the  mortgage  lien:  Alexander 
V.  Shonyo,  20  Kan.  705.  And  where  the  mortgagor  was  bound  to 
pay  the  taxes,  the  assignee  of  a  tax  certificate  obtained  by  the  mort- 
gagor obtains  no  rights  as  against  the  mortgagee:  McLaughlin  v. 
Darlington,   6   Kan.   App.   212,   50   Pac.   507. 

A  receiver  is  not  entitled  to  the  possession  of  mortgaged  chat- 
tels as  against  the  mortgagee  who  is  in  possession  after  default : 
Hammond  v.  Solliday,  8  Colo.  610,  9  Pac.  781.  In  other  words,  the 
receiver  of  a  mortgagor  takes  the  property  subject  to  the  mortgage: 
Frankhouser  v.  Worrall,  51  Kan.  404,  32  Pac.  1097;  Chafey  v. 
Mathews,  104  Mich.  103,  62  N.  W.  141. 

Where  a  third  person  colludes  with  the  mortgagor  and  thereby  ob- 
tains the  mortgaged  chattels,  either  by  means  of  process  or  otherwise, 
and  withholds  the  possession  from  the  mortgagee  or  so  hides  them 
or  mixes  them  with  his  own  so  that  the  mortgagee  is  deprived  of 
the  security  of  his  lien,  the  mortgagee  may  recover  the  property  or 
damages  from  such  third  person:  Harris  v.  Grant,  96  Cia.  211,  2;i 
S.  E.  390;  Crocker  v.  Atwood,  144  Mass.  588,  12  N.  E.  421. 

vm.  Right  to  Pursue  Proceeds  of  Sale  of  the  Mortgaged  Property. 
Where  the  purchase  money  arising  from  the  sale  of  mortgaged  prop- 
erty remains  unpaid,  the  mortgagee  is  sometimes  allowed  to  waive 
the  tort  and  sue  the  purchaser  in  assumpsit:  McArthur  v.  Murphy, 
74  Minn.  53,  76  N.  W.  955;  Knapp  v.  Hobbs,  50  N.  H.  476.  If  money 
deposited  in  a  bank  was  held  by  the  depositor  in  a  fiduciary  char- 
acter, its  character  is  not  changed  by  being  credited  to  his  credit 
in  his  bank  account.  Hence  where  a  commission  merchant  deposits 
the  proceeds  of  mortgaged  cattle  in  his  bank  and  his  account  is  over- 
drawn, the  bank  cannot  apply  the  money  to  his  account,  to  the 
detriment  of  the  mortgagee  who  had  a  right  to  the  proceeds  of  the 
cattle:  Cady  v.  South  Omaha  Nat.  Bank,  46  Neb.  756,  65  N.  W. 
906.  The  same  principles  were  upheld  in  Alter  v.  Bank  of  Stock- 
ham,  53  Neb.  223,  73  N.  W.  667.  But  the  contrary  rule  was  ;ui- 
nounced  in  Burnett  v.  Gustafson,  54  Iowa,  SG,  37  Am.  Eep.  190,  (! 
N.  W.  132,  the  court  observing:  "It  would  greatly  embarrass  com- 
mercial transactions  if  a  party  could  not  safely  receive  the  proceeds 
of  personal  property  without  first  examining  the  records  of  the 
one  hundred  counties  in  tlu-  state  to  see  whether  any  mortgage  upon 
the  property  is  recorded.  The  party  receiving  the  proceeds  of  such 
property  has  a  rjght  to  presume  that  the  sale  was  proper,  or,  if  not, 
that  the  party  entitled  to  the  lien  will  pursue  the  property  itself 
and  not  its  proceeds.  If  the  fact  of  the  existence  of  a  mortgage 
was  known,  and  the  identical  proceeds  could  be  traced,  a  different 
question  might  arise." 
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IX.  Right  to  Recover  the  Property  or  Damages  Where  the  Mort- 
gaged Property  has  been  Removed  to  Another  State. 
The  principles  governing  the  rights  of  a  mortgagee  on  the  removal 
of  the  mortgaged  property  into  another  state  were  exhaustively  dis- 
cussed in  the  monographic  note  to  Kanaga  v.  Taylor,  70  Am.  Dec. 
67.  The  following  cases  are  the  leading  ones  dealing  with  that 
question  subsequent  to  the  writing  of  that  note,  viz.:  Donald  v. 
Hewitt,  33  Ala.  534,  73  Am.  Dec.  431;  Muuford  v.  Canty,  50  111. 
370,  99  Am.  Dec.  525;  Ames  Iron  Works  v.  Warren.  76  Ind.  512,  40 
Am.  Rep.  258;  Aultinan  etc.  Co.  v.  Kennedy,  114  Towa,  444,  89  Am. 
St.  Rep  373,  87  N.  W.  435;  Handley  v.  Harris,  48  Kan.  606,  30  Am. 
St.  Rep.  322,  29  Pac  1145,  17  L.  R.  A.  703;  Corbett  v.  Littlefield,  84 
Mich.  30,  22  Am.  St.  Rep.  681,  47  N.  W.  581,  11  L.  R.  A.  95;  National 
Bank  v.  Morris.  114  Mo.  255,  35  Am.  St.  Rep.  754,  21  S.  W.  511. 
19  L.  R.  A.  463;  Hornthal  v.  Burwell.  109  N.  C.  10,  26  Am.  St.  Rep. 
556,  13  S.  E.  721,  13  L.  R.  A.  740;  Wilson  v.  Rustad,  7  N.  Dak.  330. 
66  Am.  St.  Rep.  649,  75  N,  W.  260;  Snyder  v.  Yates.  112  Tenn.  309. 
105  Am.  St.  Rep.  941,  79  S.  W.  796.  64  L.  K.  A.  353;  Craig  v.  Williams, 
90  Va.  500,  44  Am.  St.  Rep.  934,  18  S.  E.  899. 


McCONNELL  v.  WOLCOTT. 

[70  Kan.  375,   78  Pac.   84S.] 

EXECITTIONE — Proceedings  in  Aid  of. — Tlio  service  on  a  judg- 
ment dolitor  of  a  iiotico  requiring  liiin  to  appear  and  answer  regar<l- 
ing  his  a.ssi'ts,  in  a  proceeding  supplementary  to  and  in  aid  of  exe- 
cution, without  any  order  being  made  forbidding  the  transfer  or 
other  disposition  of  his  property  by  him,  does  iiot  give  the  judg- 
ment creditor  any  lien  on  his  funds,  nor  prevent  him  from  pur- 
chasing and  paying  for  a  homestead  with  them,  which  cannot  be  sold 
for    the    satisfaction    of    the    judgment,      (p.    4.19.) 

HOMESTEADS — Purchase  by  Insolvent — ^Exemptions. — Tli.> 
homestead  exemption  may  bo  asserted  even  as  to  jirojjerty  pur- 
chased by  an  insolvent  debtor  with  the  proceeds  of  nonexeiii[)t  prop 
erty,  in  the  absence  of  any  special  equity  existing  in  favor  of  a  cred- 
itor, and  the  fact  that  the  purchase  is  made  for  the  very  purpose  of 
.•icquiriiig  a  homestead  exempt  from  execution  does  not  alter  the 
rule.      (p.  460.) 

HOMESTEADS — Sale  of — Purchase  of  Another  Homestead 
with  Other  Funds — Exemptions. — If  the  owners  of  a  homestead  sell 
it  and  receive  and  use  the  purchase  money  and  subsetjueiitly  pur- 
(•hase  another  homestead  with  other  funds,  the  latter  is  not  subject 
to  sale  uiidir  execution  to  satisfy  a  judgment  which  existed  against 
them  prior  to  the  s:ile  of  the  first  homestead,      (p.  460.) 

J.  D.  Millikori,  for  the  plaiiitills  in  error. 

C.  F.  Foley    and  S.  Jones,  foi-  the  defendant  in  error. 

:{7R  MASON,  J.     F.  D.  Woleott  reeovered  a  judi^inent  on 
January  20,  1902,  afjainst  F.  IM.  IMcConnell  and  Florence  Mc- 
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Coiinell,  his  wife,  for  two  thousand  two  hundred  and  six  dol- 
lars and  fifty  cents.  An  execution  was  issued  January  29, 
1902,  which  was  returned  February  ^''**  18,  1902,  wholly  un- 
satisfied for  want  of  property  on  which  to  levy.  February  18. 
1902,  the  plaintiff  instituted  supplementary  proceedings  in 
aid  of  execution  by  filing  an  aflSdavit  that  the  defendants  had 
property  which  they  unjustly  refused  to  apply  toward  the  sat- 
isfaction of  the  judgment,  and  an  order  was  issued  command- 
ing them  to  appear  before  the  probate  judge  on  February  20th 
to  answer  questions  touching  their  property,  which  was  served 
upon  them  on  the  same  day.  At  the  time  of  the  service  Mrs. 
McConnell  had  in  her  possession  a  draft  for  fifteen  hundred 
dollars.  Before  the  time  set  for  their  examination  the  defend- 
ants used  this  draft  for  the  purchase  of  a  residence,  into  which 
they  at  once  moved,  claiming  it  as  a  homestead.  These 
facts  being  developed  upon  the  hearing  before  the  pro- 
liate  judge,  the  plaintiff  asked  that  the  real  estate  so  ac- 
({uired  and  held  be  subjected  to  the  payment  of  his  judgment. 
This  relief  was  refused  by  the  probate  court,  but  upon  appeal 
the  district  court  reversed  the  decision  and  ordered  the  prop- 
erty sold  to  pay  the  judgment.  This  proceeding  is  brought  to 
review  the  action  of  the  district  court. 

It  is  claimed  by  the  defendant  in  error  that  the  ser-vice 
of  the  order  for  the  judgment  defendant  to  appear  and  submit 
to  examination  as  to  her  property  gave  rise  to  a  new  status, 
and  that  from  that  moment  no  transfer  of  her  funds  could  be 
operative  as  between  her  and  the  judgment  plaintiff;  that  the 
draft  in  her  hands  was  in  effect  impressed  with  a  lien  in  his 
favor.  This  contention  finds  much  support  in  the  authorities. 
In  volume  24  of  the  American  and  English  Encyclopedia  oi 
Law,  first  edition,  at  page  656,  it  is  said:  "The  creditor,  by 
instituting  supplementary  proceedings,  acquires  a  lien  upon 
the  equitable  assets  of  the  debtor,  which  takes  effect  from  the 
time  of  service  of  the  order." 

377  ^YY^Q  decisions  bearing  upon  the  matter  are  collected 
and  classified  in  the  notes  to  the  paragraph  in  which  this 
language  is  used :  See,  also,  21  Century  Digest,  cc.  2064-2066 ; 
Bilison  V.  Lmderberg,  66  Minn.  66,  68^  N.  W.  771.  The  prin- 
ciple announced  is  seemingly  so  strongly  entrenched  in  the  ad- 
judicated cases  that  the  argument  may  plausibly  be  made  that 
the  question  should  be  regarded  as  settled,  and  t)^e  reasoning 
upon  which  it  is  based  no  longer  open  to  inquiry.  This  con- 
sideration no  doubt  had  great  weight  with  the  learned  trial 
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jiidgre — a  supposition  whicli  is  streiijjrlhened  by  the  circum- 
stances that  upon  a  first  submission  he  approved  the  ruling  of 
the  probate  court,  and  only  reached  a  contrary  conclusion 
upon  a  rehearint?,  after  he  himself  had  fjranted  a  new  trial. 
Upon  a  close  examination,  however,  we  think  the  force  of  this 
line  of  decisions  is  less  than  it  miprht  at  first  appear.  The 
doctrine  referred  to  orierinated  in  New  York,  and,  so  far  as 
it  is  applied  in  ca.ses  arisinj?  under  statutes  similar  to  ours, 
has  been  authoritatively  approved  only  in  the  states  of  Wiscon- 
sin and  Minnesota,  and  there  only  in  decisions  made  without 
a  full  discussion,  based  expressly  upon  the  prior  holdinijs  of 
the  New  York  courts.  The  earliest  judicial  expression  in  tho 
matter  was  made  by  the  supreme  court  of  New  York  in  18r)(i. 
in  Porter  v.  Williams,  5  llow  Pr.  441,  a  special  term  decision 
by  one  jud{?e,  in  which  it  was  said:  "The  code  is  silent  as  t<> 
the  time  when  the  jud<?ment  creditor  shall  be  deemed  to  havf 
acquired  a  lien  upon  his  debtor's  equitable  ell'ects;  but  I  think 
the  order  for  his  examination,  made  under  the  two  hundred 
and  ninety-second  section  [equivalent  to  section  483  of  the 
Kansas  Code],  should  be  construed  to  give  the  creditor  tlu' 
same  lien  which  he  acquired  under  the  former  practice,  by  the 
commencement  of  a  suit  by  creditor's  bill." 

378  ^^jj  appeal  was  taken  to  the  court  of  last  resort  and 
the  judgment  of  the  lower  court  was  affirmed,  but  upon 
grounds  in  no  way  connected  with  the  proposition  stated  in 
the  portion  of  the  opinion  quoted,  which  was  entirely  ignored. 

In  October,  18.57,  the  question  again  arose,  this  time  befon^ 
the  supreme  court  for  the  fifth  judicial  district:  Voorhees  v. 
Se\nnour,  26  Bar!).  569.  In  the  first  paragraph  of  the  sylla- 
bus (one  judge  out  of  four  dissenting)  it  was  held:  "A  judtr- 
ment  creditor,  by  commencing  supplementary  proceedings 
against  the  judgment  debtor  under  section  292  of  the  Code, 
and  obtaining  an  order  for  the  examination  of  the  debtor. 
does  not  acM|uire  a  ]>rior  right  to,  or  lien  upon,  the  equitable 
as.sets  of  the  debtor." 

The  opinion  presents  the  fullest  discussion  of  tlu-  iiiie^ti 
under  considei-ition  to  l)e  found  in  any  of  the  reports.  Th 
earlier  ease,  .so  I'ar  as  it  bore  upon  this  matter,  is  ther(>  <lis;i] 
proved,  branded  as  dictum,  and  held  to  be  unvdund  in  \)v'\] 
ei])]e,  alleiition  ])eing  called  to  the  fact  that  the  affii-malion  o 
liie  JMiluMiient  was  l)ased  upon  other  considerations.  .\.  vert  In 
I"  <.  iii  .Mareh.  1S."')S.  in  the  ca.s(>  of  l-Mraonston  v.  .Mcd.oiH 
J  ■  N.   '\'.  ''I-''.  \\  in  II  til!'  efiiirt  of  a])peals  was  first  re<|uired  i 
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pass  upon  the  question,  it  followed  Porter  v.  Williams,  5  How. 
Pr.  441,  without  any  discussion  and  without  referring  to  Voor- 
hees  V.  Seymour,  26  Barb.  569  (which  seems  not  to  have  been 
cited  in  the  briefs,  perhaps  because  then  so  recently  an- 
nounced), it  apparently  being  assumed  that  the  affirmance  of 
the  former  case  involved  the  adoption  of  all  the  views  there 
expressed.  It  is  therefore  obvious  that  the  construction  placed 
upon  the  statute  by  an  inferior  court,  through  a  misappre- 
hension, and  without  independent  examination  ^"^^  by  the 
highest  court,  became  the  settled  law  of  the  state. 

In  view  of  this  situation  it  is  probable  that  the  question 
might  thereafter  have  received  further  investigation  upon  its 
merits  by  the  New  York  court  of  appeals,  except  for  a  new 
condition  affecting  the  matter,  arising  from  subsequent  legis- 
lation. In  fact,  a  doubt  of  the  soundness  of  the  accepted  doc- 
trine was  expressed  in  Becker  v.  Torrance,  31  N.  Y.  631 ;  but 
in  1862  it  was  decided,  in  Van  Alstyne  v.  Cook,  25  N.  Y.  489. 
that  by  the  service  of  an  order  for  the  examination  of  a  judg- 
ment defendant  in  supplementary  proceedings  no  lien  was  ac- 
quired upon  such  personal  property  of  the  defendant  as  was 
subject  to  execution,  the  question  as  to  the  effect  upon  other 
personal  property  being  explicitly  left  for  future  determina- 
tion. In  view  of  this  decision  the  legislature  in  the  same  year 
amended  the  statute  by  adding  provisions  giving  in  express 
terms  a  lien,  defining  its  extent,  and  specifying  the  time  when 
it  should  take  effect.  In  consequence  of  this  amendment  it  be- 
came unnecessary  to  make  any  further  judicial  inquiry  con- 
cerning the  interpretation  of  the  law  as  it  was  originally  en- 
acted. 

A  precedent  so  established  has  little  force  as  an  authority. 
and,  unless  justified  by  sound  logic,  it  ought  not  to  be  fol- 
lowed. The  argument  offered  in  its  support  is  this:  The  filing 
of  a  creditor's  bill  gave  the  judgment  creditor  a  lien  upon  the 
equitable  assets  of  his  debtor,  and  inasmuch  as  the  statutory 
remedy  is  a  substitute  for  that  in  equity,  the  commencement  of 
proceedings  under  it  should  be  given  the  same  eft'ect.  That 
such  a  lien  results  from  the  beginning  of  a  creditor's  suit  i>s 
well  settled  :  12  Cyc.  61.  It  may  also  be  granted  that  the  statu- 
tory proceeding,  although  not  a  complete  substitute  for  the 
equitable  ^^^  remedy,  in  the  sense  of  precluding  resort  to  the 
latter,  is  so  nearly  akin  to  it  that  it  should  by  analogy  b(^ 
governed  by  the  same  rules,  except  where  a  special  reason  to 
the  contrary  exists.     The  reasons  for  the  enforcement  of  the 
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lien  in  the  ecjuity  practice  are  that  the  superior  dilijrence  of 
the  creditor  who  first  takes  steps  to  enforce  his  demand  out  of 
the  debtor's  intangible  assets  should  be  rewarded  by  securing 
to  him  the  fruits  of  his  own  efforts,  and  that  the  doctrine  of 
lis  pendens  applies  from  the  time  a  bill  is  filed.  It  has  been 
said  with  much  plausibility  that  in  order  for  a  creditor's  bill 
to  give  a  lien  it  must  point  out  specific  property  sought  to  be 
i-eached  (12  Cyc.  64,  e),  and  a  distinction  might  be  made  in 
this  regard  in  the  case  at  bar. 

But  a  more  obvious  consideration  invites  attention.  The 
statute,  while  in  a  sense  providing  a  substitute  for  the  suit  in 
chancery,  purports  to  afford  a  complete  remedy  in  itself.  One 
of  its  provisions  (Code,  sec.  491;  Gen,  Stats.  1901,  sec.  4968) 
is  that  "the  judge  may  also  by  order  forbid  a  transfer  or  other 
disposition  of  the  property  of  the  judgment  debtor  not  exempt 
by  law,  and  any  interference  therewith."  Now,  this  right  to 
an  order  which  must  have  the  effect  of  preserving  the  status 
of  the  defendant's  property  is  not  an  outside  matter.  To  avail 
himself  of  it  the  plaintiff  need  not  resort  to  equity,  or  begin 
any  new  action.  It  is  afforded  by  a  part  of  the  very  statute 
under  which  he  is  proceeding.  He  may  procure  an  order  for 
the  examination  of  the  defendant,  with  or  without  the  fur- 
ther order  forbidding  the  transfer  of  any  property.  If  the 
mere  order  for  such  examination  operates  as  a  lien  on  the 
debtor's  assets  it  is  difficult  to  see  the  purpose  of  the  provision 
for  an  order  against  a  disposition  of  his  property,  or  the  ef- 
fect of  such  an  order  •*''^*  when  made.  In  Union  Bank  of  Koch- 
ester  V.  Union  Bank  of  Sandusky,  6  Ohio  St.  254  (citing  with 
approval  Porter  v.  Williams,  5  How.  Pr.  441),  it  M-as  said  that 
where  a  third  person-  alleged  to  be  indebted  to  the  judgment 
(lelVndant  is  served  with  notice  to  appear  and  answer  as  to 
such  matter,  no  order  forbidding  a  transfer  need  be  made  in 
order  to  bind  any  property  in  the  hands  of  such  third  person, 
who  is  in  effect  a  garnishee.  The  conclusion  announced  was 
mere  dictum,  for  the  court  held  that  no  valid  notice  of  any 
kind  had  been  served;  but  it  would  not  be  difficult  to  make 
a  distinction  between  that  case  and  the  one  at  bar.  Such  a  dis- 
tinction was  recogni/.ed  by  the  federal  circuit  court  for  the 
southern  district  of  Ohio  in  Gregory  v.  Ilewson,  1  Bond,  277, 
Fed.  Cas.  No.  5801,  where  it  was  said:  "The  supreme  court  of 
Ohio,  in  the  case  of  Union  Bank  of  Rochester  v.  Union  liank 
of  Sandusky,  6  Ohio  St.  254,  hold  that  where,  at  the  instance 
of  a  judgment  creditor,  a  third  per.son  had  been  cited  to  an- 
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swer  as  to  property  and  effects  held  by  him  belonging  to  the 
judgment  debtor,  the  notice  operated  as  lis  pendens,  and  that 
the  party,  from  the  time  of  the  service  of  the  notice,  could 
make  no  disposition  of  the  property  or  effects  in  his  hands. 
But  clearly  this  principle  does  not  apply  to  the  case  of  a  judg- 
ment debtor,  as  to  whom  there  has  been  a  mere  order  for  his 
examination,  without  an  order  restraining  him  from  disposing 
of  his  property." 

Cases  may  be  imagined  in  which'  the  judgment  creditor, 
while  desirous  of  investigating  his  debtor's  real  condition, 
might  not  wish  to  tie  his  hands  by  impressing  a  lien  upon  his 
assets,  and  in  which  the  interests  of  both  might  be  jeopardized 
if  such  a  result  were  the  necessary  consequence  of  taking  the 
first  step  toward  such  an  inquiry.  Inasmuch  as  the  statute 
by  specific  provision  affords  ample  means  by  which  ^^^  the 
judgment  plaintiff  may  prevent  the  transfer  by  the  defendant 
of  any  property  pending  an  inquiry  into  his  condition,  we  see 
no  occasion  for  holding  that  such  a  result  will  follow  where 
this  provision  is  not  invoked.  Since  in  this  case  no  order  was 
made  or  asked  against  the  disposition  by  defendant  of  the 
draft  or  other  property  in  her  possession,  we  conclude  that, 
notwithstanding  the  service  upon  her  of  the  notice  requiring 
her  to  appear  and  answer  as  to  her  property,  she  was  at  liberty 
to  purchase  and  pay  for  a  homestead,  which  could  not  be  sold 
for  the  satisfaction  of  the  judgment. 

A  further  argument  is  made  that  in  view  of  all  the  circum- 
stances of  the  case,  irrespective  of  any  question  of  a  specific 
lien,  the  property  claimed  as  a  homestead  ought  to  be  sub- 
jected to  the  payment  of  the  plaintiff's  judgment,  for  the  rea- 
son that  to  refuse  this  is  to  allow  the  defendants  to  make  the 
exemption  given  them  by  the  law  a  means  of  defrauding  the 
plaintiff.  It  appears  that,  prior  to  the  term  of  court  at  which 
the  judgment  was  rendered,  the  defendants  sold  some  real  es- 
tate which  they  owned,  for  the  express  purpose  of  placing 
their  property  beyond  the  reach  of  the  expected  judgment; 
that  after  the  term  began  they  sold  another  tract,  which  it  is 
c  laimed  was  their  homestead,  and  which,  but  for  its  homestead 
character,  would  have  been  subject  to  the  lien  of  the  judgment ; 
that  the  proceeds  of  these  sales  were  squandered  by  defend- 
ant, F.  M.  McConnell,  before  his  examination  took  place ;  that 
the  fifteen  hundred  dollar  draft  was  not  the  proceeds  of  the 
sale  of  any  of  the  tracts  just  referred  to,  or  of  any  homestead, 
Imt  was  derived  from  the  sale  of  property  belonging  to  de- 
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fendaiit,  Florence  .MeConnell,  made  several  years  before;  that 
the  draft  was  used  for  the  purchase  of  the  real  estate  in  ques- 
tion for  the  ****^  purpose  of  exchanging;  it  for  property  that 
should  constitute  a  homestead  and  be  beyond  the  reach  of  an 
execution  on  plaintiff's  judjifment. 

We  do  not  think  that  these  facts  make  the  investment 
of  the  wife's  funds  in  a  homestead  a  fraud  upon  plaintitf. 
The  prior  sale  of  other  real  estate  with  a  view  to  evade  the 
enforcement  of  the  judgrnent  had  no  effect  upon  any  <iuestion 
relatinc:  to  the  exemption  of  the  homestead.  The  plaintiff  h-id 
no  peculiar  claim  upon  the  draft  with  which  the  homestead 
was  purchased,  such  as,  in  the  case  of  Long  v.  ]Murphy,  27  Kan 
375,  was  held  to  authorize  a  creditor  to  hold  for  the  paymeni 
of  his  demand  property  otherwise  exempt.  The  homestead 
exemption  may  be  asserted  even  as  to  property  purcha.sed  In 
an  insolvent  debtor  with  the  proceeds  of  nonexempt  property, 
in  the  absence  of  any  special  equity  existing  in  favor  of  a 
creditor:  15  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  617.  The 
fact  that  the  exchange  may  have  been  made  for  the  very  pur- 
pose of  acquiring  exempt  property  does  not  alter  the  rule: 
Jacoby  v.  Parkland  Distilling  Co.,  41  Minn.  227.  43  N.  W.  51' ; 
Paxton  V.  Sutton,  53  Neb.  81,  68  Am.  St.  Rep.  589,  73  N.  \V. 
221.  The  fact  that  the  defendants  disposed  of  one  homestead 
at  a  time  when  they  Avere  enabled  to  convey  a  good  title  only 
because  it  was  exempt  did  not  preclude  their  subsequently  ac- 
quiring another.  At  the  time  of  the  purchase  of  the  propertx' 
in  question  they  had  no  h(^mestead.  Nor  was  any  claim  of  ex- 
emption asserted  with  regard  to  the  proceeds  of  the  former 
homestead  on  the  theor\'  that  it  was  to  be  devoted  to  the  pur- 
chase of  a  new  one.  The  sale  of  the  first  homestead,  so  faf 
from  being  a  fraud  upon  plaintiff,  was  theoretically  bene- 
jicial  to  him,  as  it  converted  exempt  into  nonexempt  property. 
Ill  this  situation  it  was  competent  •*'^"*  for  the  defendants  to  ai'- 
ijiiire  a  new  homestead  with  any  means  they  miirht  have.  To 
hold  otherwise  would  be  to  say  in  etfect  that  if  an  iu.solvcni 
head  of  a  family  sells  his  homestead,  being  enabled  to  do  so 
by  rea.son  of  its  being  exempt,  and  spends  the  purchase  money, 
he  may  nevei-  thereafter  actiuire  another  homestead  as  against 
creditors  whose  claims  existed  at  the  time  of  the  sale.  This, 
we  think',  is  not  the  law. 

The  .iudgmeiit  is  reversed,  and  the  cause  remanded  for  fur- 
ther proceediiius  in  accordance  herewith- 
All  the  jiislici's  concurring. 


Dec.  1904.]  Gray  v.  Stewart.  461 

Proceedings  Supplementary  to  Execution  are  discussed  in  the  mono- 
graphic note  to  Lathrop  v.  Clapp,  100  Am.  Dec.  500-515.  Such  pro- 
ceedings are  regarded  in  a  general  way  as  a  substitute  for  creditors' 
bills:  Herrlich  v.  Kaufmann,  90  Cal.  271,  37  Am.  St.  Rep.  50.  If 
The  judgment  debtor  disposes  of  his  property  after  having  been  en- 
joined to  do  so,  he  may  be  punished  for  contempt:  See  the  note  to 
Lathrop  v.   Clapp,   100  Am.   Dec.   514. 

A  Debtor  may  Acquire  a  Homestead  and  h' Id  it  exempt  from  exe- 
cution for  pre-existing  debts  not  then  reduced  to  judgment,  although 
the  homestead  is  purchased  with,  or  obtained  by  exchange  for,  non- 
exempt  property:  Paxton  v.  Sutton,  58  Neb.  81,  68  Am.  St.  Rep. 
589.  The  exemption  of  the  proceeds  of  a  homestead  is  discussed  in 
the  note  to  Morgan  v.  Rountree,  45  Am.  St.  Rep.  237-239.  The 
claims  for  which  a  homestead  is  liable  are  discussed  in  the  note  to 
Mertz  V.  Berry,  45  Am.  St.  Rep.  383-389, 


GRAY  V.  STEWART. 

[70  Kan.  429,  78  Pac.  852,] 

CONVICT'S  ESTATE — Status  of  Convicted  Murderer. — A  con- 
victed murderer  who  has  been  sentenced  to  death  under  a  statute 
providing  that  the  death  penalty  shall  be  inflicted  at  a  time  to 
be  appointed  by  the  governor  after  the  expiration  of  one  year  from 
the  time  of  conviction  is  not,  during  the  time  of  his  detention  in 
the  penitentiary  after  conviction,  legally  dead,  nor  rendered  incapa- 
ble of  managing  his  own  estate.  Such  a  sentence  is  not  one  of  im- 
prisonment for  life,  or  for  a  term  less   than  natural  life.     (p.  463.) 

STATUTES  in  Derogation  of  Natural  Rights  of  a  person  to 
hold  and  manage  his  own  property  must  be  strictly  construed,  (p. 
4C3.) 

JUDGMENTS  Against  Convicts — ^Dormancy. — ^If,  while  a  con- 
victed murderer  sentenced  to  death  is  in  prison,  his  land  is  sold  un- 
der a  judgment  rendered  before  his  imprisonment,  and  the  sale  is 
confirmed  and  a  deed  issued,  the  judgment  is  not  dormant  by  rea- 
son of  such  imprisonment,  and  the  proceedings  and  deed  are  valid. 
(p.   464.) 

W.  S.  Shattuck,  Jr.,  and  Conly  &  Conly,  for  the  plaintiff  in 
error. 

E.  T.  Hackney  and  K.  Harris,  for  the  defendants  in  error. 

^2«  CUNNINGHAM,  J.  The  assignment  of  error  in  this 
case  is  the  granting  of  the  motion  of  defendants  below  for 
judgment  upon  the  pleadings,  and  rendering  ^'^^  such  judg- 
ment for  defendants.  The  petition  was  one  in  statutory  form 
in  ejectment,  with  a  second  cause  of  action  for  rents  and  prof- 
its. The  answer  pleaded,  as  justification  for  the  defendants' 
jiossession,  a  sheriif's  deed,  "which  deed  was  duly  executed  and 
delivered"  to  defendants'  grantors,  and  was  based  upon   a 
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•  ui-eclosure  of  two  mortgages,  the  steps  in  which  foreclosure^ 
.  ■  tion  were  set  out  iu  detail.  The  reply  specifically  admitted 
the  givinj?  of  the  niortf?ap;es  by  the  plaintifl",  the  conimence- 
ment  of  the  foreclosure  action  thereon,  the  due  rendition  of 
judjjment  of  foreclosure,  but  denied  the  other  allegations  of 
the  answer.  The  denial,  however,  was  not  verified.  By  way 
of  avoidance  of  the  validity  of  the  sheriff's  deed  the  reply 
further  alleged  that  the  plaintiff,  Anderson  Gray,  was,  prior 
to  the  rendition  of  the  judgment  of  foreclosure,  convicted  of 
the  crime  of  murder  in  the  first  degree  and  sentenced  under 
such  conviction,  as  provided  by  statute,  to  be  confined  at  hard 
labor  in  the  penitentiary  for  one  year  and  then  to  be  executed 
by  hanging,  upon  the  order  of  the  governor  issued  therefor : 
that  after  the  rendition  of  the  judgment  in  the  foreclosure 
case,  but  before  the  issuance  of  the  order  of  sale,  the  sale  there- 
under, the  confirmation  thereof,  and  the  execution  of  the  sher- 
iff's deed  under  M-hieh  the  defendants  claimed,  Gray  was  taken 
to  the  penitentiar}^  and  there  confined  during  this  time.  He 
was  subsequently  pardoned  and  restored  to  his  civil  rights. 

The  claim,  in  short,  is  that,  by  reason  of  his  sentence  and  the 
imprisonment  thereunder  at  the  time  of  the  proceedings  sub- 
sequent to  the  rendition  of  the  judgment  in  the  foreclosure 
case,  such  proceedings  were  void  and  inefTeetual  to  transfer  the 
title  of  the  land  in  controversy  from  Gray  to  the  purchaser  at 
the  sheriff's  sale,  there  having  been  no  revivor  of  the  fore- 
closure action  against  Gray. 

"*•'"  This  brings  us  to  the  consideration  of  .sections  837  and 
338  of  the  Code  of  Criminal  Procedure  (Gen.  Stats.  1901,  sees. 
5775,  5776).  Unless  by  the  terms  of  these  .sections  the  judg- 
ment in  the  foreclosure  case  became  dormant,  the  sale  proceeil- 
ings  thereunder  and  the  sheriff's  deed  were  and  are  good,  and 
conveyed  title.  If,  however,  the  judgment  became  dormant 
by  reason  of  such  .sentence  and  imprisonment,  then  the  sher- 
ilf's  sale  and  deed  conveyed  no  title,  no  revivor  having  been 
had.     The  sections  referred  to  read  as  follow: 

"Whenever  any  person  shall  be  imprisoned  under  a  sen- 
tence of  impri.sonment  for  life,  his  estate,  property  and  effect .s 
shall  be  adminisfeied  and  disposed  of  in  all  respects  as  if  he 
were  naturally  dead. 

"Whenever  any  person  shall  be  imprisoned  in  the  peniten- 
tiary for  a  term  less  than  his  natural  life,  a  trustee  to  takf* 
charge  of  and  manage  his  estate  may  b(>  appointed  by  the  pro- 
bate court  of  the  eountv  in  whi(!h  sai<l  convict  last  resided.'' 
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By  the  terms  of  the  statute  (Crim.  Code,  sees.  258,  259 ;  Gen. 
Stats.  1901,  sees.  5703,  5704)  the  sentence  imposed  upon  one 
convicted  of  murder  in  the  first  degree  is  that  he  suffer  death, 
the  same  to  be  inflicted  at  a  time  appointed  by  the  governor, 
not  less  than  one  year  from  the  time  of  conviction,  and  until 
such  time  the  convicted  man  is  to  be  safely  kept  by  the  warden 
of  the  penitentiary. 

Now,  we  think  this  sentence  does  not  fall  within  the  terms 
of  either  section  337  or  338.  Clearly,  the  convict  was  not  im- 
prisoned under  a  sentence  for  life.  His  imprisonment  might 
be  for  life,  if  his  execution  were  not  ordered,  but  his  sentence 
was  not  for  life.  Nor  was  he  imprisoned  under  a  sentence  for 
a  term  less  than  his  natural  life.  The  sentence  was  one  of 
death.  The  detention  in  the  penitentiary  was  something  in- 
cidental to  the  sentence,  and  pending  the  '^^^  carrying  out 
thereof.  It  will  not  be  contended  that,  were  the  sentence  of 
death  to  be  inflicted  presently  by  the  sheriff  of  the  county,  as 
provided  prior  to  the  enactment  of  the  present  law,  the  pro- 
visions of  neither  of  these  sections  would  operate.  The  deten- 
tion, however,  of  the  condemned  man  would  be  no  different 
in  quality  in  the  one  case  than  in  the  other.  Tliese  sections 
were  the  law  long  before  the  adoption  of  the  present  provision 
relative  to  the  execution  of  one  condemned  to  suffer  capital 
punishment,  and,  of  course,  were  not  then  applicable.  Being 
in  derogation  of  the  natural  rights  of  persons  to  hold  and  man- 
age their  own  property,  the  sections  must  be  strictly  construed 
and  their  provisions  extended  no  further  than  the  clear  import 
of  their  terms  requires.  In  this  they  are  analogous  to  the  case 
where  a  spendthrift  is  deprived  by  statutory  proceedings  of 
his  natural  right  to  manage  his  own  property:  Smith  v. 
Spooner,  3  Pick.  229 ;  Jones  v.  Semple,  91  Ala.  182,  8  South. 
557 ;  Strong  v.  Birchard,  5  Conn.  357 ;  Black  on  Construction 
and  Interpretation  of  Laws,  300;  Endlich  on  Interpretation 
of  Statutes,  sec.  340 ;  Sutherland  on  Statutory  Construction, 
see.  366;  26  Am.  &  Eng.  Ency.  of  Law,  2d  ed  ,  661. 

We  are  aware  that  the  case  of  Ashmore  v.  ^McDonnell,  a 
Kansas  commissioners'  decision,  reported  in  16  Pac.  687,  not 
found  in  the  Kansas  reports,  announces  a  view  contrary  to 
the  above.  In  this  case,  however,  it  does  not  appear  that  the 
terms  of  the  two  sections  quoted  were  critically  considered. 
They  certainly  were  not  commented  upon,  either  in  the  opinion 
i)r  in  the  briefs  of  the  attorneys  in  the  case.  It  seems  to  have 
been  assumed  by  the  attorneys  for  both  parties,  as  well  as  in 
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the  opinion,  tluit  the  terras  of  one  or  the  other  of  these  sections 
applied  to  the  estate  of  one  convicted  of  murder  in  the  first 
decree.  Tlio  judgment  of  the  commissioiiors  in  this  case  was 
reversed  "^^^  by  this  court  in  39  Kan.  669,  18  Pac.  821,  but 
upon  a  point  which  did  not  involve  the  consideration  of  the 
statute  now  under  view.  The  court,  however,  did  say,  in  a 
very  incidental  and  subordinate  manner,  without  discu.ssion, 
and  apparently  without  any  consideration,  that  the  commis- 
sioners' decision  would  have  been  correct  were  it  not  for  the 
matters  discussed  in  its  opinion. 

It  is  also  true  that  the  court,  in  the  cases  of  Seeiey  v 
Johnson,  61  Kan.  337,  340,  78  Am.  St.  Rep.  314,  59  Pac.  631, 
and  Manley  v.  Mayer,  68  Kan.  377,  75  Pac.  5o0,  in  referring 
to  the  case  of  Ashmore  v.  McDonnell,  assumed  that  the  sen- 
tence there  was  one  for  life,  and  hence  that  the  terms  of  sec- 
tion 337  applied,  following  in  the  wake  of  the  assumption  in 
that  case,  without  discussion  or  thought. 

We  are  convinced  that  the  (juestion  now  under  consideration 
has  never  before  received  consideration  by  this  Court. 

It  may  be  urged  that  the  need  for  the  appointment  of  a 
trustee  and  the  revivor  of  a  judgment  is  as  great  where  one 
is  confined  in  the  penitentiary  pending  his  execution  as  though 
he  were  sentenced  to  the  term  of  one  or  more  years  as  punish- 
ment. That  may  be  so,  but  if  the  statute,  strictly  construed, 
does  not  so  provide,  the  discussion,  so  far  as  we  are  concerned, 
must  end.  The  question  is  one  for  the  legislature,  and  not  the 
i-ourts. 

We  liold  that  the  contlnemeut  of  Gray  in  the  penitentiary 
under  the  sentence  imposed  did  not  cause  the  judgment  of 
roreciosure  against  him  to  become  dormant,  nor  recjuire  th<; 
;il)|)t*intmeiit  of  a  trustee,  and  hence  tliat  the  proceedings  uu- 
iler  sucli  judgment  which  ripened  into  a  sherilf's  deed  were 
valid  and  '•*"  vested  an  indefeasible  title  to  the  land  in  the 
jturehaser. 

A  \H)\ut  is  sougiit  to  be  made  arising  out  of  the  ilenial  in  tlie 
fcply  of  one  of  the  deeds  in  the  chain  of  conveyance  from  the 
luii-cliaser  at  the  sherilf's  sale.  This  claim  is  without  merit. 
Tor  it  is  admitted  in  the  reply  that  Stewart  is  in  possession 
claiming  uiulfr  tlu'  title  derived  by  the  sherilf's  deed.  Thei'c- 
fore,  having  found  tlu'  sheriff's  deed  good,  defendants  ar(>  en- 
litled  to  retain  jxissission  ;  and  besides,  the  plaintifi'  must  re- 
cover on  thQ  strength  of  his  own  title.     Having  been  devasted 
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of  that  by  the  sheriff's  deed,  he  cannot  recover,  even  though 
the  defendants  have  nothing  but  possession. 
The  judgment  of  the  lower  court  is  afBrmed. 

All  the  justices  concurring. 


The  Doctrine  of  Civil  Death  as  applied  to  persons  sentenced  to  life 
imprisonment  is  discussed  in  Estate  of  Donnelly,  125  Cal.  417,  73 
Am.  St.  Eep.  62;  Davis  v.  Laning,  85  Tex.  39,  34  Am.  St.  Eep. 
784;  Coffee  v.  Haynes,  124  Cal.  561,  71  Am.  St.  Eep.  99;  note  to  Avery 
V.  Everett,  6  Am.  St.  Eep.  379-383. 

A  Sale  of  Land  after  the  Death  of  the  judgment  debtor,  made  upon 
a  special  execution  without  a  revivor  of  the  judgment,  is  held  void 
in  Seeley  v.  Johnson,  61  Kan.  337,  78  Am.  St.  Eep.  314.  See,  in  this 
connection,  Tucker  v,  Carr,  20  E.  I.  477,  78  Am.  St.  Eep.  893. 


STILLMAN  V.  HAMER. 

[70  Kan.  469,  78  Pac.  836.] 

ATTACHMENT — ^Purchaser  Pendente  Lite.^ — A  purchaser  of 
land  with  knowledge  or  notice  of  an  attachment  lien  thereon  takes 
the  land  subject  to  the  lien  with  no  better  right  to  contest  the 
validity   of   the   lien   than   his   grantor,      (p.   467.) 

ATTACHMENT — Lien. — Duration  of  an  attachment  lien  is 
the  duration  of  the  judgment  in  which  it  was  perfected,     (p.  467.) 

ATTACHMENT — Lien — Abandonment. — Before  an  attachment 
lien  will  be  deemed  to  have  been  abandoned  there  must  be  some  af- 
firmative act  or  conduct  of  the  creditor  inconsistent  with  the  con- 
tinuance of   the  lien.     (p.   468.) 

ATTACHMENT— Return  of  Writ — CoUateral  Attack.— The 
failure  of  a  return  of  an  order  of  attachment  to  state  whether  a 
copy  thereof  was  left  with  the  occupant  of  the  attached  premises  is 
a  mere  irregularity  and  not  a  fatal  defect,  and  therefore  not  open 
to  collateral  attack,     (p.  468.) 

Nicholson  &  Pirtle  and  Herrick  &  Allen,  for  the  plaintiffs 
in  error. 

J.  K.  Owens,  for  the  defendants  in  error. 

4«9  JOHNSTON,  C.  J.  This  was  a  suit  by  Prudence  E. 
Stillman  to  enjoin  the  sale  of  lands  in  Morris  county  under 
orders  of  sale  based  on  two  judgments  rendered  by  the  district 
court  of  i\Iiami  county  in  favor  of  the  First  National  Bank  of 
Paola.  The  actions  were  begun  by  the  bank  in  April,  1896 — ■ 
one  against  Samuel  E.  Stillman  and  S.  R.  Stillman,  for 
$2,229.67,  and  the  '*''<*  other  against  Samuel  E.  Stillman,  Ray 
Stillman,  and  S.  R.  Stillman,  for  $587.57.  Orders  of  attach- 
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ment  were  issued  in  each  case,  directed  to  the  sherifT  of  Morris 
county,  which  were  received  by  that  officer,  and  on  April  22, 
1896,  were  levied  upon  the  land  in  question,  then  owned  by  S. 
R.  Stillnian.  On  July  16,  1896,  judgment  was  rendered  in 
favor  of  the  bank  in  the  first  case  for  $2,229.67,  and  in  it  the 
attachment  was  confirmed,  and  it  was  decreed  that  the  at- 
tached lands  should  be  sold  and  the  proceeds  applied  to  the 
payment  of  the  judgment.  Later,  a  judgment  was  rendered 
in  the  .second  case,  and  like  orders  as  to  the  attached  land  were 
made.  On  July  25,  1896,  and  after  the  above-mentioned  judg- 
ment had  l)een  rendered,  S.  R.  Stillman  conveyed  the  attached 
land  to  his  wife,  Prudence  E.  Stillman,  for  the  specified  con- 
sideration of  $7,000,  ".subject  to  a  mortgage  of  $4,000,  and  a 
judgment  for  $:3,000." 

Orders  of  sale  were  i.ssued  on  the  judgments  in  August 
and  October,  1896,  which  were  returned  unsatisfied  by  the  di- 
rection of  the  judgment  creditor.  Certified  tran.scripts  of  the 
judgments  were  filed  in  the  district  court  of  Morris  county  on 
December  23,  1896,  and  on  April  10,  1901,  executions  were  is- 
sued and  levied  upon  the  land  in  question  ;  but  a  sale  under 
the  executions  was  not  made  because  a  suit  to  enjoin  it  was  be- 
gun by  the  plaintiff,  which  she  dismissed  before  the  applica- 
tion for  injunction  was  finally  heard,  and  the  executions  were 
returned  unsatisfied.  In  June,  1902,  other  orders  of  sale  were 
issued,  which  the  sheriff  was  proceeding  to  execute  when  the 
present  suit  in  injunction  was  begun.  It  appears  that  in  Oc- 
tober, 1896,  the  Bradford  Belting  Company  obtained  a  judg- 
ment against  Stillman,  and  in  ^May,  1899,  an  execution  was  is- 
sued and  levied  on  the  land,  '^'^  under  which  the  laiul  was 
sold  to  th(>  ])elting  comp;iny.  The  sale  Avas  m;ide  subject  to  the 
redemption  law,  and  before  the  ex])iration  of  the  ]ieriod  of  re- 
demption the  belting  company  assigned  the  certificates  of  pur- 
chase to  Pi-u(l(Mic('  H.  Stillman,  the  ])laintirf  herein,  and  sub- 
sefjuently  a  shcrilV's  deed  was  issued  to  her. 

She  claims  lli;it  the  Ix'Iting  coinpiiny  acquired  a  paramount 
lien  f)n  the  |>roi)('rly  under  its  judgment,  and  that  by  assign- 
ment sli(^  has  succeeded  to  the  rights  of  that  company.  The 
trial  court  ri^ihtly  rejeeled  h(>r  claim.  Tlie  judgment  of  the 
])elting  company  a'j-ainst  S.  R.  Stillman  did  not  operate  as  a 
lien  u{»on  the  land  in  (juestinii,  for  tiie  rca^ou  that  tlie  title  had 
entirely  jia-^sed  rrom  him  montlis  hefoi'e  tlie  judunieiit  was 
I'cndered.  The  .ind'/nii'iil  aiiaiiist  him  was  no  mofe  than  a  yiMi- 
eral  lien  from  the  fli-st  ilav  of  tlu^  term  at  which  it  was  ren- 
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dered,  on  the  real  estate  then  owned  by  him.  The  judgment, 
as  has  been  seen,  was  rendered  at  the  October,  1896,  term  of 
the  court,  and  the  complete  title  had  passed  from  him  to  his 
wife  on  July  25,  1896,  which  was  after  the  attachment  liens 
in  favor  of  the  bank  had  been  perfected  by  judgment.  She 
is,  therefore,  not  in  the  position  of  a  lienholder,  and  hence  the 
rules  invoked  governing  contests  between  lienholders  do  not 
apply.  She  took  the  title  to  the  lands  subject  to  existing  liens 
thereon,  and  in  the  deed  of  conveyance  there  is  specific  recog- 
nition of  judgments  against  the  lands  to  the  extent  of  $3,000, 
and  that  amount  is  about  the  sum  of  the  two  judgments  in 
favor  of  the  bank  in  the  attachment  cases.  By  the  conveyance 
the  plaintiff  was  placed  in  the  position  of  her  husband,  and 
she  has  no  more  nor  any  better  rights  in  contesting  the  bank's 
liens  than  he  would  have  had.  The  levies  of  the  attachments 
at  the  commencement  ^''^  of  the  actions  created  contingent 
liens,  which  were  perfected  when  the  judgments  were  ren- 
dered. The  validity  of  the  liens  was  then  adjudicated,  and 
after  that  time  neither  the  conveyance  of  Stillman  nor  any 
other  act  of  his  could  destroy  the  liens,  or  lessen  the  rights 
of  the  bank.  His  wife,  who  occupies  the  same  position,  took 
her  title  to  the  lands  with  knowledge  of  the  attachments,  and 
holds  subject  to  the  liens  which  matured  in  the  judgment. 

The  claim  Hat  the  liens  were  abandoned,  forfeited  or  lost 
by  delay,  or  by  the  return  of  the  orders  of  sale  and  executions 
unsatisfied  at  the  instance  of  the  bank,  is  not  good.  In  the  ab- 
sence of  some  affirmative  act  of  surrender  or  abandonment  the 
attachment  lien  on  land,  when  confirmed  in  a  judgment,  wall 
ordinarily  endure  as  long  as  the  judgment  itself.  Our  statute 
places  no  limit  on  the  duration  of  an  attachment  lien,  as  is 
the  case  in  some  of  the  states.  Of  course,  the  attachment  will 
be  discharged  and  the  lien  lost  if  judgment  be  given  for  the 
defendant,  but  its  confirmation  in  a  judgment  perpetuates  the 
lien,  and  while  it  is  in  a  sense  merged  in  the  judgment  its 
priority  is  preserved,  and  so  far  as  the  specific  land  attached 
is  concerned  it  relates  back  to  the  lien  of  the  attachment.  The 
lien  will  be  lost  if  the  lien  of  the  judgment  be  allowed  to  ex- 
pire by  limitation,  but  since  we  have  no  express  enactments 
regulating  the  continuance  of  an  attachment  lien  no  reason 
is  seen  why  the  duration  of  the  lien  should  not  be  the  duration 
of  the  judgment  in  w^hieh  it  is  perfected:  Floyd  v.  Sellers,  7 
Colo.  App.  498,  44  Pac.  376 :  4  Cyc.  625.  The  fact  that  at  the 
instance  of  the  bank  some  of  the  orders  of  sale  were  returned 
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unsatisfied  does  not  show  an  abandonment  of  the  lien  acquired 
in  the  pi-oceedings.  The  law  does  not  favor  abandonment  or 
forfeiture,  nor  are  they  to  ^''^  be  lightly  presumed.  Before  an 
attachment  lien  will  be  deemed  to  have  been  abandoned  there 
must  be  some  affirmative  act  or  conduct  of  the  creditor  incon- 
sistent with  the  continuance  of  the  lien :  Wright  v.  West- 
heimer,  3  Idaho,  232,  35  Am.  St.  Rep.  269,  28  Pac.  430;  4  Cyc. 
630.  The  cause  of  the  return  of  the  orders  of  sale  unsatisfied 
is  not  fully  explained,  but  the  efforts  of  the  plaintiff  and  her 
husband  to  defeat  the  claims  and  liens  of  the  bank  suggest  th;it 
their  interference  and  obstructions  may  have  prevented  the 
sales  and  afforded  reasons  for  such  returns.  At  any  rate,  the 
persistent  efforts  of  the  bank  to  enforce  its  liens  discloses  no 
purpose  to  waive  or  abandon  them,  and  we  think  there  was  no 
abandonment. 

It  is  next  contended  that  the  returns  of  the  sheriff  in  the 
attachment  cases  were  fatally  defective  because  they  failed 
to  show  that  copies  of  the  orders  of  attachment  were  left  with 
the  occupant,  or,  in  case  there  was  no  occupant,  that  they  were 
left  in  a  conspicuous  place  on  the  premises.  No  mention  is 
made  in  the  returns  as  to  leaving  copies  of  orders  with  an  oc- 
cupant or  upon  the  attached  premises,  but  that  is  no  longer  a 
material  matter.  Personal  service  was  made  upon  Stillman, 
and  lience  he  was  fully  informed  as  to  the  attachment.  More 
than  that,  he  appeared  generally  in  that  action  and  contested 
the  validity  of  the  attachment  upon  other  grounds  than  the  de- 
fect in  question,  and  hence  he  is  not  in  a  position  to  challenge 
the  service  of  the  orders  in  this  collateral  way;  and  his  wife 
occupies  no  better  position.  The  omission  of  any  statement  as 
to  what  was  done  in  respect  to  leaving  the  copies  of  the  orders 
does  not  overcome  the  presumption  that  the  ofTicer  did  his  duty 
in  the  premises.  If  the  sufificiency  of  the  return  had  been  at- 
tacked in  the  attachment  action  it  might  have  been  '"''*  amended 
so  as  to  liave  shown  the  leaving  of  the  order,  if  that  was  the 
fact.  If  omitted  entirely,  it  was  a  mere  irregularity,  not  a 
fatal  defect,  and  therefore  not  available  to  the  plaintill'  in  this 
collateral  way:  Wilkins  v.  Tourtellott,  28  Kan.  S25;  Head  v. 
Daniels,  88  Kan.  1,  15  Pae.  911. 

The  mortgage  lien  of  the  insurance  company  was  subjeet 
and  subordinate  to  tliose  of  the  bank. 

We  find  no  iTror  in  the  record,  and  the  judgment  is  there- 
fore afTii'niecl. 

All  tlie  justices  concurring. 
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The  Purpose  of  an  Attachment  is  to  hold  property  of  the  defendant 
as  security  for  such  judgment  as  may  be  rendered;  and  when  the 
judgment  is  rendered  and  becomes  a  lien  upon  the  attached  property, 
the  lien  of  the  attachment  becomes  merged  in  that  of  the  judgment, 
and  its  only  effect  thereafter  is  to  preserve  the  priority  thereby  ac- 
quired, which  priority  is  maintained  and  enforced  under  the  judg- 
ment: Bagley  v.  Ward,  37  Cal.  121,  99  Am.  Dec.  256. 

The  Duration  of  Attachment  liens  and  the  abandonment  of  attach- 
ments are  discussed  in  the  note  to  Franklin  Bank  v.  Bacheldcr,  39 
Am.  Dec.  609;  and  in  the  subsequent  cases  of  McDonald  v.  Burke, 
2  Idaho,  995,  35  Am.  St.  Eep.  276;  Jones  Lumber  etc.  Co.  v.  Faris, 
6  S.  Dak.  112,  55  Am.  St.  Eep.  814. 


WILLIAMS  V.  VINCENT. 

[70  Kan.  595,  79  Pac.  121.] 

EXEMPTIONS — Bowling-alley. — A  bowling-alley,  including  the 
pins  and  balls  used  in  the  game  of  bowling,  is  not  exempt  from 
seizure  and  sale  on  execution  as  the  tools  or  implements  of  the  trade 
or  business  of  the  keeper  of  the  alley,     (p.  471.) 

0.  T.  Boaz,  for  the  plaintiff  in  error. 

Campbell  &  Campbell,  for  the  defendant  in  error. 

^^^  BURCH,  J.  The  single  question  in  this  ease  is  whether 
a  bowling-alley  is  exempt  from  seizure  and  sale  on  execution, 
the  term  "bowling-alley"  being  construed  to  connote  pieces 
of  wood  so  joined  as  to  permit  a  plane  surface  forty-two  inches 
wide  and  seventy-two  feet  long,  and  wooden  pins  and  wooden 
balls,  all  used  in  the  ^^  game  of  bowling.  The  party  claim- 
ing the  exemption  is  the  head  of  a  family,  has  no  income  ex- 
cept revenue  derived  from  the  use  of  the  alley,  and  the  amount 
of  money  received  from  that  source  is  not  greater  than  the 
reasonable  necessities  of  life  require. 

The  decision  turns  upon  the  meaning  of  the  eighth  subdi- 
vision of  section  3018  of  the  General  Statutes  of  1901.  The 
statute  reads:  "Every  person  residing  in  this  state,  and  bein^? 
the  head  of  a  family,  shall  have  exempt  from  seizure  and  sale 
upon  any  attachment,  execution  or  other  process  issued  from 
any  court  in  this  state,  the  following  articles  of  personal  prop- 
erty: ....  Eighth, -the  necessary  tools  and  implements  of 
any  mechanic,  miner,  or  other  person,  used  and  kept  in  stock 
for  the  purpose  of  carrying  on  his  trade  or  business,  and  in 
addition  thereto,  stock  in  trade  not  exceeding  four  hundred 
dollars  in  value." 
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By  section  3019  a  like  exemption  is  allowed  in  favor  of  a 
person  not  tlie  head  of  a  family,  except  that  the  word  "instru- 
ments" is  used  in  the  place  of  "implements."  Evidently  the 
two  words  were  meant  to  describe  the  same  species  of  property, 
and  should  be  rep:arded  as  of  identical  import,  and  decisions 
of  this  court  interpretinji:  the  meanini;  of  section  3019  are  au- 
thoritative when  applied  to  section  301S. 

Tools  and  implements  are  usable  articles  employed  as  means 
to  elTect  an  end.  A  mechanic  works  upon  wood,  metal  and 
other  substances,  and  fashions  them  into  desired  forms  or 
structures.  That  is  his  trade  or  business.  The  production  of 
the  desired  form,  or  structure,  is  the  end  in  view.  Tools  and 
implements  are  employed  to  brint;  about  the  desired  result. 
The  miner  dij;s  minerals  from  the  interior  of  the  earth;  the 
matter  of  extracting:  the  coveted  substance  and  •"*"''  briufrinj;  it 
to  the  surface  is  his  trade,  or  business.  In  order  to  conduct  it 
he  uses  tools  and  implements. 

The  exemption  law  names  the  mechanic  and  the  miner.  Not 
wishinj^  to  compile  a  catalofjue  of  all  tool-usin<r  trades,  the 
framers  of  the  .statute  followed  these  two  particular  descrip- 
tions by  the  words,  "or  other  person,"  and  their  meaninjj:  is 
other  persons  obliijed  to  use  tools  or  implements  to  carry  on 
their  trades  or  business  in  the  same  way  that  a  mechanic  or 
miner  requires  tools  and  implements  to  carry  on  his  trade  or 
business. 

The  rule  of  interpretation  employed  is  known  technically 
as  that  of  ejusdem  freneris.  It  requires  that  the  meaniiiir  of 
•general  terms  be  restricted  by  i)articular  words  precediiiL' 
them  (Small  v.  Small,  56  Kan.  1,  54  Am.  St.  Rej).  5S1,  42 
Viw.  323,  30  L.  R.  A.  243),  and  it  was  applied  ])y  this  court  to 
the  section  of  tht^  statute  now  under  considci'atioii  in  the  case 
<»r  (Juptil  V.  Mcl'^ee,  9  Kan.  3,7.  In  the  opinion  in  that  case 
.Mr.  .Justice  \'alciitine  said:  "The  words  oi'  the  eisihth  section 
[subdivision!  were  intended  to  comprehend  a  class  of  citi- 
ztMis  who  earn  their  livelihood  by  the  use  of  tools  and  irnple 
miMits.  in  whole  or  in  part.  A  man  ma\-  derive  liis  pi-incipal 
support  I'mm  some  business  in  the  exei-cise  of  which  tools  ntid 
implements  are  iieccssjii-y.  and  still  not  bt^  strictly  a  nu'clianic 
or  miner.  Sncli  pci-soiis  wen'  iiileiKled  to  be  included  hy  Hi'- 
words  'oi'  otliei-  person."  in  this  subdivision  of  the  act.  and  il 
should  read,  'the  tools  and  instrnmiMils  [implements]  of  every 
meehanic.  miner,  or  othei'  person,  to  the  e\ercis(^  of  wlio^e 
trade  or  business  tools  oi-  implements  are  nec(^ss;irv. '  " 
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It  is  obvious  that  the  bowling-alley  cannot  be  used  as  a  re- 
quisite to  an  end  like  a  saw  and  plane,  or  a  hammer  and  anvil, 
or  a  pick  and  shovel.  Its  keeper  has  no  object  to  accomplish 
beyond  its  mere  maintenance  ^^^  for  hire.  He  has  no  trade 
or  business  beyond  the  mere  keeping  and  letting.  All  notions 
of  use  and  of  instrumentality  are  wanting,  and  unless  an  arti- 
cle be  adapted  to  employment  as  a  utensil  in  the  execution  of 
some  design  or  the  production  of  some  result  after  the  analogy 
of  the  tool  or  implement  of  the  mechanic  or  miner  the  pro- 
tection of  the  statute  does  not  extend  to  it.  This  distinction  is 
plain  from  all  the  cases. 

A  lamp,  show-cases,  tables  and  other  pieces  of  personal  prop- 
erty used  by  a  jeweler  in  the  business  of  manufacturing  and 
repairing  watches  and  jewelry  are  exempt,  because  used  by 
him  in  promoting  a  mechanical  enterprise :  Bequillard  v.  Bart- 
lett,  19  Kan.  382,  27  Am.  Rep.  120. 

Cheese-vats,  cheese-presses,  curd-knives  and  other  appli- 
ances used  by  a  woman  in  making  cheese  are  exempt.  They 
are  tools  and  implements  necessary  to  her  business  of  making 
cheese:  Fish  v.  Street,  27  Kan.  270. 

An  iron  safe,  a  set  of  abstracts,  a  cabinet  and  a  table  used 
by  an  abstracter  in  his  business  of  making  and  supplying 
abstracts  of  title  to  persons  desiring  them  are  exempt.  The 
trade  or  business  is  that  of  an  abstracter  of  titles.  The 
safe  and  other  articles  named  are  means  whereby  the  ab- 
stracter carries  on  that  business,  through  which  he  procures 
a  livelihood :  Davidson  v.  Sechrist,  28  Kan.  324. 

A  printing-press  and  printing  materials  employed  in  edit- 
ing and  publishing  a  county  newspaper  are  tools  and  im- 
plements of  the  editor,  printer,  and  publisher:  Bliss  v.  Ved- 
der,  34  Kan.  57,  55  Am.  Rep.  237,  7  Pac.  599 ;  Jenkins  v. 
McXall,  27  Kan.  532,  41  Am.  Rep.  422. 

The  harness  and  buggy  of  a  man  earning  a  living  by  driv- 
ing through  the  country  soliciting  life  insurance  "*'"*'•*  are  true 
implements  when  kept  and  used  by  the  owner  for  the  purpose 
of  carrying  on  his  business  of  insurance:  Wiihite  v.  Williams, 
41  Kan.  288,  13  Am.  St.  Rep.  281,  21  Pac.  256. 

The  tools  of  a  tinner  engaged  in  putting  tin  roofs  upon 
buildings  are  exem|)t  because  they  are  necessary  to  carry  on 
that  kind  of  work:  ^liller  v.  Weeks,  46  Kan.  307,  26  Pac. 
694. 

The  omnibus  of  a  hotel-keeper  used  to  carry  guests  to  and 
from  his  hotel,  and  necessary  for  the  successful  conduct  of 
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the  business  of  keepinj?  a  hotel,  is  an  implement  of  that  voca- 
tion: White  V.  Gemeny,  47  Kan.  741,  27  Am.  St.  Rep.  320,  28 
Pac.  1011. 

In  all  of  these  cases  the  debtor  was  engaged  in  some  trade 
or  business,  as  a  means  of  support,  as  an  incident  to  which 
he  was  oV)lij;od  to  resort  to  the  agency  of  some  article  or 
appliance  as  a  means  of  effecting  the  ultimate  end,  and  such 
use  alone  converted  the  article  into  a  tool  or  implement  within 
the  meaning  of  the  law. 

The  di.stinction  between  tools  and  implements  which  the 
debtor  must  use  in  order  to  perform  some  work  in  which 
he  is  engaged,  and  articles  which  may  be  kept  for  other  pur- 
poses, is  illustrated  in  the  fourth  subdivision  of  the  third 
section  of  the  exemption  law  (Gen.  Stats.  1901,  sec.  3018), 
Avhich  withholds  from  the  reach  of  process,  among  other  things, 
"one  sewing-machine,  all  spinning-wheels  and  looms  and  all 
other  implements  of  industry,  and  all  other  household  fur- 
niture not  herein  enumerated,  not  exceeding  in  value  five 
hundred  dollars." 

Household  implements  of  industry  are  analogous  to  the 
tools  of  a  trade,  but  other  hou.sehold  furniture,  within  the 
limit  of  value,  may  consist  of  pictures  upon  the  walls,  mere 
ornaments,  furniture  for  a  guest-room  "^^  or  furniture  for 
persons  who  may  pay  for  board  or  rent  rooms  in  the  house: 
Rasure  v.  Hart,  18  Kan.  340,  26  Am.  Rep.  772. 

By  virtue  of  the  same  principle  the  lamp,  show-cases,  tables 
and  other  utensils  of  the  jeweler  in  Becjuillard  v.  Bartlett. 
10  Kan.  382,  27  Am.  Rep.  120,  Avhen  kept  and  used  as  an 
adjunct  to  his  business  of  keeping  a  jewelry  store,  wore  not 
exempt:  and  if  the  tinner's  tools  in  Miller  v.  Weeks,  46  Kan. 
307,  26  Pac.  694,  had  merely  formed  a  ])art  of  the  defendant 
in  error's  stock  of  hardware  they  would  have  been  mere 
merchandise. 

The  del)tor  claims  that  he  has  the  same  rights  as  the 
fiddler  in  the  case  of  Goddard  v.  ("liaffee,  2  Allen,  395,  79  Am. 
Dec.  79(),  and  enforces  his  argument  by  an  illustration  from 
the  thrilling  drama  of  Richelieu,  as  follows:  "As  around  tlu^ 
saered  form  of  liis  beloved  uieee  the  aged  cardinal  drew  the 
magic  circle  of  the  church  at  Rome,  the  precincts  of  wliich 
no  myrmidon  ot"  the  temporal  law  dare  penetrat(\  so  aroniMJ 
certain  things  the  people  of  this  commonwealth  have  erected 
a  harrier  to  penetrate  Avliidi  no  court  can  issue  a  writ  sufti- 
cientlv  forcefi'].  ;i!u|  ;imnn<.'  the<e  certain  thinurs  are  'the  iieces- 
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sary  implements  of  a  person  used  and  kept  in  stock  for  the 
purpose  of  carrying  on  his  business.'  " 

The  fiddler,  however,  could  operate  his  own  fiddle  with 
some  profit;  but  the  debtor  in  this  case  might  enter  his  alley 
in  the  morning  when  the  sun's  flamboyant  beams  of  gold  and 
fire  first  break  upon  the  still  and  pulseless  world  and  stay 
there  until  its  expiring  rays  ensanguine  the  cloud  heaps  of  the 
west  with  an  angry  dye,  making  the  vibrant  earth  to  tremble 
with  the  thunder  of  his  rumbling  balls  and  shivering  the 
circumambient  air  with  the  crash  of  his  stricken  pins  without 
making  a  cent,  or  even  arousing  a  suspicion  that  he  was  at 
work,  or  was  using  the  tools  and  ^^^  implements  of  any  kind 
of  trade  or  business;  but,  more  than  this,  he- does  not  claim 
that  he  is  even  a  bowler,  engaged  in  the  business  of  bowling, 
and  that  he  cannot  work  at  his  trade  except  by  the  aid  of 
his  alley;  and  until  he  does  something  equivalent  to  this,  and 
establishes  himself  on  the  plane  of  the  woman  making  cheese, 
by  showing  that  his  alley  is  an  instrumentality  in  the  same 
sense  as  her  vats  and  presses  and  curd-knives,  it  is  subject  to 
the  payment  of  his  debts. 

The  judgment  of  the  district  court  is  affirmed. 

All  the  justices  concurring. 


Exemption  Statutes  should  be  eoustrued  libei-ally  in  favor  of  the 
debtor:  See  the  note  to  Tabb  v.  Mallette,  102  Am.  St.  Hep.  102,  103. 
It  has  recently  been  held  that  a  dt-ntist's  chair  Is  not  exempt  from 
execution  as  a  "common  tool  of  trade":  Burt  v.  Stocks  Coal  Co.. 
119  Ga.  629,  100  Am.  St.  Rep.  203.  And  a  set  of  harness  does  not 
fall  within  the  words  "common  tools  o;  trade":  Kirksey  v.  Rowe, 
114  Ga.  893,  88  Am.  St.  Rep.  65.  But  the  tools  and  instruments  of 
a  tailor  are  exempt  under  a  statute  exempting  the  tools  and  instru- 
ments of  a  mechanic  "used  to  carry  on  his  trade  for  the  support 
of  liimself  and  lamily, "  although  he  is  neither  a  householder  nor  the 
head  of  a  familv.  if  such  an  intention  appears  from  the  entire  stat- 
ute: Geiger  v,  Kobilka,  26  Wash.  171,  90  Am.  St.  Rep.  733.  See 
the  note  to  Kilburn  v.  Demming,  21  Am.  Dec.  545-554,  on  wliat  are 
tools   and   implements   within    the    meaning    of    eremptiou    laws. 
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PROCTOR  V.  MAINE  CENTRAL  RAILROAD  COMPANY. 

I  100   Me.    27,   60   Atl.   42:^.] 

ADVERSE  POSSESSION,  When  does  not  Extend  to  the  Whole 
of  the  Land  Described  in  a  Deed. — Tf  a  (•onvcyanco  purports  t<> 
convi'y  two  paroels  of  land,  to  one  of  which  the  grantor  has  title 
and  to  the  other  he  lias  none,  the  grantee  does  not,  hv  taking  and 
holding  y)ossession  of  the  former,  acquire  adverse  possession  of  the 
latter,  thoiigli  the  two  parcels  join  and  ho  claims  title  to  both.  (p. 
475.) 

Charles  P.  :\rattocks.  W.  K.  and  A.  E.  Neal.  for  the  plaintifV. 

J.  W.  Syinoiuls,  David  "\V.  Snow,  Clinrlt^s  Sumner  Cook  and 
Charles  Ti.  Hutehinson,  for  tlie  defendant. 

-"  STROl'T,  J.  This  is  a  real  aetion  to  reeover  possession 
of  two  pareels  of  land,  mostly  flats,  on  Fori>  river.  Port  land. 
The  title  to  both  is  in  the  plaintiff,  nidess  title  thi'i-<'to  has  lu>«>n 
acquired  by  adverse  possession  of  defendant  and  those  under 
whom  it  el  aims. 

-'^  Defendant  introduced  a  decnl  fi'om  David  .\.  Crosswell  to 
Frederick  W.  Clark,  dated  January  I),  1S.')2,  conveyin'i'  a  piece 
of  uplaiul  runninij:  to  the  Cnmbei-land  and  Oxford  canal, 
adjacent  to  the  flats  in  cont  mvei-sy.  The  tille  to  this  lot  was 
tlien  in  Crosswell.  and  i^assi'd  l>y  this  dm]  to  Clark.  The 
dfM'd  also  coutaiiKMl  another  '.:rant  "also  ;dl  of  said  lot  west 
oi"  said  canal  to  Fore  river,  includiu'j  that  part  covered  by  said 
canal."'  Tliis  last  di'srrip!  ioii  includes  the  land  in  contro- 
versy, but  it  was  not  owned  hy  Crosswell  at  th(>  date  of  his 
deed  Tho  defeiuiant  now  liohls  the  title  which  Clark  ac- 
quired under  the  ('ro>s\\i'll  <|erd.  ;iiid  niso  all  title  to  the  flats, 
if  any,  which  Clark  ni.-iy  li.ive  a<'i|uired  l)y  a(lvers(>  i)os.session. 

(474) 
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Notwithstanding  Clark  acquired  no  title  to  the  flats  in  con- 
troversy under  his  deed,  defendant  claimed  that  he  did  ac- 
quire title  thereto  by  adverse  possession  from  January  9,  1852, 
the  date  of  his  deed,  to  December  l-t,  1885,  when  he  conveyed 
to  Rollins,  who  subsequently  conveyed  to  defendant,  and  that 
the  adverse  possession  of  Clark  was  continued  and  maintained 
without  interruption  by  his  grantees  and  the  defendant. 

Upon  this  question  the  presiding  justice  instructed  the  jury 
that  "if  under  that  deed  he  [Clark]  entered  into  the  pos- 
session of  the  territory  described  in  that  deed,  claiming  to 
ow^n  it  to  the  full  boundaries  of  the  deed,  and  continued  an 
occupation  for  twenty  years  or  more,  which  was  open  and 
notorious  and  adverse  and  exclusive  and  uninterrupted,  of 
the  territory  that  he  had  actually  occupied,  then  by  force  of 
law  the  jury  would  have  a  right  to  say  that  his  occupation 
extended  to  the  boundaries  that  his  deed  included — that  is, 
if  the  deed  covered  the  flats,  it  would  extend  to  the  flats.  But 
that  would  only  be  true  in  case  he  claimed  adversely,  and  the 
boundaries  in  the  deed  would  not  extend  it  beyond  what  he 
actually  claimed.  It  would  extend  the  constructive  posses- 
sion, but  it  does  not  extend  the  claim  itself." 

"You  may  consider  whether  having  a  deed  which  embraced 
the  flats,  he  claimed  them  or  not.  If  he  didn't  claim  the  flats, 
of  course  he  wouldn't  get  any  title  to  them,  no  matter  how  long 
the  possession  might  be,  but  if  he  claimed  to  the  full  extent 
of  his  deed,  and  occupied  adversely  some  portion  of  it,  then 
the  jury  have  a  right  to  ^^  consider  whether  he  didn't  intend 
his  occupation  to  include  the  whole.  If  he  occupied  part,  in- 
tending to  claim  the  whole,  then  the  boundaries  of  that  deed 
would  mark  the  extent  of  his  right. ' ' 

If  Clark  ever  occupied  any  part  of  the  land  covered  by  that 
deed  and  "claimed  to  own,  or  claimed  to  hold  to  the  limits  of 
his  deed  and  so  claiming  occupied  for  tw'enty  years,  under 
such  circumstances  as  would  be  adverse  and  open,  notorious, 
exclusive  and  uninterrupted,  it  would  work  a  constructive  pos- 
session to  the  boundaries  of  the  deed."  The  case  is  here  on 
exception  to  these  instructions. 

It  may  be  that  under  some  state  of  facts,  as  for  instance,  if 
the  grantor  of  Clark  had  no  title  to  any  part  of  the  land  at- 
temi>ted  to  be  granted,  and  a  third  party  in  fact  owned  it  all, 
the  instructions  would  be  appropriate.  But,  applied  to  the 
facts  in  this  case,  they  were  erroneous.  They  authorized  the 
jury  to  find  that  if  Clarlx  occupied  only  that  part  of  the  laud 
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descri])otl  iti  the  deed  to  wliieli  he  had  undoubted  title,  claim- 
ini?  all  that  was  described  in  the  deed,  it  operated  a  disseisin 
of  the  owner  of  the  flats,  even  if  Clark  never  in  fact  entered 
upon  and  occupied  them.  Title  to  the  flats  by  adverse  pos- 
session could  only  be  acquired  by  actual  possession  and  oc- 
cupation of  them  for  the  requisite  period.  The  instructions 
did  not  require  this. 

Occupation  by  Clark  and  his  successors  of  the  land  which 
he  and  they  owned  cannot  be  rejrarded  as  constructive  occupa- 
tion of  that  to  which  they  had  no  title.  Such  occupation  can- 
not be  refrarded  as  notice  of  claim  to  the  flats  to  their  owner, 
and  an*ordpd  him  no  j^round  of  complaint.  "Walsh  v.  Wheel- 
wri^dit,  96  ^\e.  174,  52  Atl.  649,  is  a  case  in  point. 

Exceptions  sustained. 


To  Constitute  Adicrse  rossension  tliore  must  be  open,  notorious,  ex- 
rlusive,  and  continuous  possession,  hostile  and  under  claim  of  title. 
Such  possession  under  a  paper  title  usually  draws  to  the  actual  pos- 
session of  a  part  the  constructive  possession  of  the  whole  tract 
which  is  descrilied;  but  the  holdinfj  of  a  claimant  who  has  no  color 
of  title  is  generally  confined  to  that  land  which  he  actually  reduces 
to  possession:  See  Chastany  v.  Chastany,  141  Ala.  451,  ante,  p.  45, 
and  cases  cited   in  the  cross-reference   note  thereto. 


MARDEN    V.    PORTSMOT'TTT,    KTTTERY    AND    YORK 
STKEET  RAILWAY. 

[100   Me.   41.   CD    Atl.    5:50.] 

STREET  RAILWAYS. — A  Person  About  to  Cross  a  Track  of 

an  electric  street  railway  is  not  under  a  duty  to  observe  the  same 
dcfjree  of  watchfulness  and  care  as  when  attempting  to  cross  a  steam 
railroad,  and  he  cannot,  therefor*',  be  adjudged  <^uilty  of  contributory 
negligence   because   he   did   not   stop,   look   and   listen.      (])p.   479,   4S1.) 

STREET  RAILWAYS,  Care  Which  Must  Use.— Klectric  street 
railways  in  using  the  jiublic  str<'ets  nre  not  vested  with  th<>  same 
rights  as  ste.im  railways.  Instead  of  running  at  a  rapid  rate  of 
speed,  reganllcss  of  the  rights  of  others  in  the  streets,  they  are  re- 
quirecl  to  make  reasonable  use  of  such  streets  consistent  with  the 
rights  of  other  persons  and  of  vehicles  whicli  may  occujjy  the  streets 
in  coniunctiiin  with  them.      (pp.  479.  4Sii.) 

STREET  RAILWAYS,  Duties  of  Drivers  and  Conductors  of  To- 
ward Third  Persons. — The  ilrivers  and  conductors  of  el<M'trie  street 
r:iihv;i\-^  h;ive  in  gcnTnl  the  snme  rights  and  duties  with  reference 
to  other  vehi<'le><  crossing  their  .■ourse  th:it  the  dri\'ers  of  omnibuses 
or  any  other  vehicles  have.     (]).  4'^l.) 

STREET  RAILWAYS. — Between  the  Crossings,  a  Street  Rail 
way  Car  Necessarily  Has  Precedence  Over  Other  Vehicles,  because 
it  cannot  mo\e  from  its  trac-k  and  is  coii(ine<l  to  one  course,  whih' 
other    vehicles   and    teams   can    be    moved    with    ease.      (p.    481.) 
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STREET  RAILWAY  CARS  and  Other  Vehicles,  Paramount 
Rights  of  the  Former  Between  Crossings. — As  cars  must  be  run  upon 
tracks  and  cannot  be  turned  out  for  vehicles  drawn  by  horses,  the 
former  must  have  the  preference,  and  all  other  vehicles  must,  as 
they  can,  in  a  reasonable  manner,  keep  off  the  railway  tracks,  so 
as  not  to  prevent  the  free  and  uninterrupted  passage  of  cars.  As  to 
such  vehicles,  the  railways  have  a  paramount  right,  to  be  exercised 
in  a  reasonable  and  prudent  manner,     (p.  481.) 

STREET  RAILWAY  CARS  and  Other  Vehicles.— What  is  a 
reasonable  use  of  a  public  street  as  between  the  cars  of  street  rail- 
ways and  other  vehicles  is  a  question  of  fact  dependent  on  the  cir- 
cumstances of  each  particular  case,  having  reference  to  the  manner 
in  which  street  railways  are  compelled  to  be  operated  and  the  pur- 
poses for  which  they  are  designed,     (p.  481.) 

STREET  RAILWAYS,  Crossing  Without  Stopping  to  Look  and 
Listen. — AVhether  the  failure  of  a  party  injured  to  stop,  look  and 
listen  before  undertaking  to  pass  in  front  of  an  electric  street  rail- 
way car  constitutes  negligence  is  a  question  of  fact,  while  the  fail- 
ure to  do  so  while  attempting  to  pass  in  front  of  a  steam  car  is  a 
matter  of  law.      (p.  482.) 

STREET  RAILWAY  CARS  and  Other  Vehicles — Rights  of  at 
Crossings. — The  rights  of  street  railway  cars  and  other  vehicles 
are  equal.     Neither  has  a  paramount  right  over  the  other,      (p.  484.) 

STREET  RAILWAY  CARS,  Duties  of  Motormen  of  at  Cross- 
ings.— With  respect  to  the  motormen  of  electric  and  other  motor 
cars  at  street  crossings,  the  motormen,  when  approaching  a  public 
street  crossing,  must  anticipate  that  any  person  approaching  the  cars 
from  either  side  may  drive  his  team  on  it,  and  the  former  must 
exercise  all  due  care  and  have  his  car  under  such  control  as  to 
be  able  to  stop  it  at  a  crossing  if  necessary  to  avoid  accident,  (pp. 
484,  485.) 

STREET  RAILWAYS,  Negligence  in  Speed  of  Cars  of. — The 
speed  of  a  street  railway  car  is  a  fact  from  which  negligence  may  be 
inferred,  and  whether  such  speed  in  any  particular  case  constitutes 
negligence  is  a  question  for  the  jury.     (p.  487.) 

STREET  RAILWAYS,  Right  of  Persons  Crossing  to  Presiune 
that  Care  Will  he  Exercised. — A  person  undertaking  to  cross  the  track 
of  an  electric  street  railway  with  a  team  and  vehicle  has  a  right 
to  rely  upon  the  assumption  that  the  company  and  its  agents  will 
discharge  their  legal  duty  in  approaching  crossings  by  having  their 
car  under  control,     (p.  489.) 

STREET  RAILWAYS,  Contributory  Negligence  in  not  Looking 
and  Listening. — One  about  to  cross  the  line  of  an  electric  street  rail- 
way with  his  team  is  not  necessarily  required  to  look  the  whole 
length  of  the  visible  track  to  sec  if  a  car  is  coming,  but  only  along 
the  track  far  enough  to  warrant  an  ordinarily  careful  and  prudent 
man.  having  in  mind  his  own  safety,  under  like  circumstances,  to 
conclude  that  no  car  is  in  such  proximity,  if  properly  managed,  as 
to  endanger  his  safety,      (p.  489.) 

STREET  RAILWAYS,  When  may  be  Adjudged  Guilty  of  Neg- 
ligence, and  a  Person  Injured  to  be  Free  of  Contributory  Negligence. 
If  a  person  about  to  cross  the  track  of  an  electric  street  railway 
with  a  team  looks  down  the  track  and  sees  that  it  is  clear  for  a  dis- 
tance of  two  hundred  and  forty  foet,  and  then  attempts  to  cross,  and 
the  motorman,  running  his  car  down  a  steep  grade,  in  daylight, 
having  such  person  in  view  all  the  time,  who  does  not  set  his 
brakes  for  the  purpose  of  controlling  his  car  until  within  forty  feet 
of  the  crossing,  and  a  collision  occurs,  the  street  railway  may  be 
adjudged  guilty  of  actionable  negligence,  and  the  person  injured 
not  to  have  been  guilty  of  contributory  negligence,     (pp.  489,  490.) 
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H.  H.  Durban k  and  John  G.  Smith,  for  the  plaintiff. 

J.  C.  Stewart,  Emery  &  Sims  and  Orville  Dewey  Baker,  for 
tho  defendant. 

'**  SPEAR,  J.  Thi.s  is  an  action  on  the  case  for  negligence 
resulting  from  a  collision  between  the  plaintiff's  cart  and  the 
defendant's  electric  car.  The  case  shows  that  the  plaintiff, 
on  the  fifteenth  day  of  June,  1901,  was  driving  a  covered 
butcher's  cart  along  a  public  street  in  the  town  of  Kittery  in 
an  easterly  direction,  parallel  with  the  defendant's  road  about 
three  feet  northerly  thereof,  the  track  being  on  the  southerly 
side  of  the  road.  The  highway  and  the  track  descend  quite 
sharply  toward  the  east,  the  grade  being  about  six  feet  in  one 
hundred.  At  the  bottom  of  the  grade,  a  cross-street  called 
Williams  avenue  runs  substantially  at  right  angles  and  south- 
erly from  the  highway  on  which  the  plaintiff  was  driving. 
When  the  plaintiff'  reached  the  mouth  of  AVilliams  avenue  he 
attempted  to  turn  his  team  into  it,  thereby  squarely  crossing 
the  defendant's  rails.  While  crossing  the  track  the  front  part 
of  the  off  hind  wheel  of  the  plaintiff's  cart  was  struck  by 
the  defendant's  car  and  the  injuries  were  produced  of  which 
the  plaintiff'  complains.  After  a  long  trial  involving  more 
than  two  hundred  and  fifty  pages  of  testimony,  the  jury  re- 
turned a  verdict  for  the  plaintiff*  of  eleven  hundred  and  three 
dollars  and  seventy-three  cents.  The  case  comes  up  on  motion 
to  set  this  verdict  aside  as  against  the  law  and  the  evidence. 
The  real  issues  to  be  considered  are  whether  the  defendant 
was  guilty  of  negligence  with  respect  to  the  speed  with  which 
they  w-ere  running  their  car  at  the  time  the  accident  occurred, 
and  whether  the  j^iaintill"  was  guilty  of  eontril)utory  negli- 
gence. The  evidence  upon  the  one  side  and  the  "*•'  othc'r  upon 
the  point  of  speed  is  conflicting,  the  plaintift'  and  some  of  his 
witnesses  contending  that  the  car  was  running  from  fifteen  to 
twenty  miles  an  hour  down  the  grade  toward  the  crossing, 
while  those  of  the  defendant  assert  the  ear  was  moving  at  a 
rate  of  only  four  or  five  miles  an  hour.  There  was  also  testi- 
mony on  the  part  of  the  plaiiitit!  bearing  upon  the  (piestion 
of  speed  tending  to  show  that  the  cai-t  and  liorse  were  thrown 
bodily  in  the  air  when  the  car  stj'iick  them,  the  cart  some  forty 
feet  and  the  horse  lialf  that  distance,  and  that  the  car  itself 
ran  from  one  hnndced  and  fifty  to  two  hundred  feet  beyond 
the  center  of  the  cro.ssing  before  it  could  be  stopped,  although 
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the  motorman  claims  that  he  did  all  in  his  power  to  cheek 
the  car  in  the  quickest  possible  manner  after  he  discovered 
that  the  plaintiff  was  about  to  cross  the  track  in  front  of  it. 
In  finding  the  defendant  guilty  the  jury  must  have  come  to 
the  conclusion  that  they  were  running  their  car  at  the  time 
of  the  collision  at  an  unsafe  and  unreasonable  rate  of  speed. 
But  the  defendant  says,  admitting  its  negligence  as  found 
by  the  jury,  it  is  not  guilty  because  the  plaintiff's  own  testi- 
mony, allowing  it  to  be  true,  clearly  discloses  the  fact  that, 
by  his  own  negligent  acts,  he  contributed  to  the  accident  which 
caused  his  injuries.  Whether  the  plaintiff  in  his  connection 
with  the  accident  was  guilty  of  contributory  negligence,  as- 
suming the  guilt  of  the  defendant,  may  dex)end  in  a  large 
degree  upon  the  duty  which  the  defendant,  under  the  par- 
ticular circumstances  in  this  case,  owed  to  the  plaintiff.  This 
consideration  involves  a  question  with  respect  to  the  relative 
rights  and  duties  of  electric  cars  and  vehicles,  while  concur- 
rently approaching  and  passing  over  public  street  crossings. 
The  law  upon  this  subject  seems  to  be  well  settled  in  many 
states.  While  the  contention  has  been  made  that  a  person 
approaching  an  electric  road  with  the  intention  of  crossing 
the  track  should  observe  that  same  degree  of  watchfulness 
and  care  as  when  attempting  to  cross  a  steam  road,  it  is  read- 
ily obvious  that  the  cases  are  entirely  dissimilar.  The  steam 
road  is  invariably  possessed  of  a  private  roadbed,  protected 
by  law,  and  vested  with  the  right  to  punish,  as  a  trespasser, 
any  person  who  may  invade  its  property  outside  of  that  part 
of  its  premises  made  public  for  the  prosecution  of  its  business. 
They  are  also  permitted  by  law  to  propel  their  trains  at  a 
tremendous  rate  of  speed,  so  that  it  is  impracticable,  '*'*  if 
not  impossible,  to  stop  them  quickly  or  within  a  short  dis- 
tance. The  law  recognizes  these  facts,  and,  not  only  for  the 
protection  of  the  individual  who  may  undertake  to  cross  a 
steam  railroad  track,  but  for  the  safety  of  the  many  who  may 
be  riding  in  the  public  coaches,  requires  the  individual,  wlien 
he  approaches  the  passageway  of  such  an  engine  of  destruc- 
tion, within  a  proper  distance  of  the  track  to  look  and  listen, 
not  only  with  his  eyes  and  ears,  but  with  his  mind,  to  discover 
whether  a  train  is  approaching.  The  law  makes  it  imperative 
for  travelers  to  do  this,  and  a  failure  to  comply  with  this 
law  presumes  Iheni  to  be  guilty  of  contributory  negligence, 
if  they  are  injured  by  a  collision  with  a  passing  train.     This 
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is  undoubtedly  a  wise  and  judicious  law  in  its  application  to 
steam  roads,  but  it  should  ncJt  be  fully  applied  to  the  use  of 
electric  and  other  street  railroads. 

An  electric  road  is  in.stalled  and  operated  upon  a  principle 
entirely  different  from  that  of  the  steam  road.  Our  court  has 
said  in  Briprgs  v.  Lewiston  etc.  R.  R.  Co.,  79  Me.  367,  1  Am. 
St.  Rep.  316,  10  Atl.  47,  that  "the  layinj?  down  of  rails  in  the 
street  and  running  the  street-cars  over  them  for  the  accom- 
modation of  persons  desiring?  to  travel  that  street  is  only  a 
later  mode  of  using  the  land  as  a  way,  using  it  for  the  valu- 
able purpo.se  for  which  it  was  originally  taken.  It  may  be 
a  change  in  the  mode,  but  it  is  not  a  change  in  the  use.  The 
land  is  still  used  for  a  highway."  This  rule  of  law  applies 
equally,  whether  the  motor  for  propelling  the  car  is  a  horse, 
steam  or  electricity.  It  is  apparent,  therefore,  that  the  elec- 
tric cars  which  are  now  becoming  of  very  common  use,  not 
only  in  our  cities  but  in  our  villages  and  country  towns,  are 
operated  for  the  m.ost  part  within  the  limits  of  the  legally 
located  highways,  as  said  in  Benjamin  v.  Ilolyoke  St.  Ry.  Co., 
160  ^lass.  3,  39  Am.  St.  Rep.  446,  35  N.  E.  95,  where  "the 
use  of- the  street  for  electric  cars  and  by  the  general  pul)lic 
is  concurrent;  and  the  defendant  is  bound  in  using  the  street 
to  have  reference  to  its  reasonable  use  by  others."  Unlike 
steam  cars,  the  electric  cars  run,  or  may  be  run  at  times, 
through  streets  crowded  with  people  and  vehicles,  and  there- 
fore, instead  of  being  vested  with  the  right  to  run  at  a  rapid 
rate  of  speed,  they  are  required  to  make  a  reasonable  use  of 
the  streets,  consistent  with  the  rights  of  other  persons  and 
vehicles  who  may  occupy  the  streets  in  conjunction  with 
'*^  them.  Upon  this  point  the  court  in  Driseoll  v.  West  End 
St.  Ry.,  159  Mass.  142,  34  N.  E.  171,  holds  that  "the  drivers 
and  conductors  of  street  railway  cars,  whatever  the  motive 
])ower,  have  in  general  the  same  rights  and  duties  with  refer- 
ence to  other  vehicles  crossing  their  course  that  the  drivers 
of  oninilnises  have,  for  exaiii{)le.  or  that  the  driver  of  any 
other  vehicle  has":  O'Neil  v.  Dry  Dock  etc.  Ry.  Co.,  12S  N.  Y. 
325.  26  Am.  St.  Rep.  512,  29  X.  E.  84.  In  Commonwe:;!th  v. 
Temple,  14  (Jray,  69,  75,  it  is  said:  "AVhere  the  entire  public, 
cacli  according  to  his  own  exigencies,  has  a  right  to  the  use  of 
the  highway,  in  the  absence  of  any  si)ecial  regulation  by  law, 
the  right  of  eac.li  is  ecjual.  Each  may  use  it  to  his  own  best 
advantage,  but  witli  a  just  regard  to  the  like  riglit  of  others": 
See,  al.so,  Newark  Pa.ssenger  Ry.  Co.  v.  Block,  55  N.  J.  L.  605, 
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27  Atl.  1067,  22  L.  R.  A.  374.  But  a  reasonable  use  must 
be  measured  by  the  relative  facility  with  which  cars  and 
other  kinds  of  vehicles  are  able  to  move  about  with  respect 
to  one  another  in  the  streets.  It  must  be  recognized  that  cars 
are  confined  to  a  track  and  are  unable  to  turn  to  the  right 
or  to  the  left,  that  they  are  permitted  to  occupy  the  streets 
for  the  purpose  of  facilitating  travel,  and  that  teams  and  trav- 
elers as  far  as  practicable  must  keep  out  of  their  way,  and  not 
impede  their  progress  more  than  is  absolutely  necessary.  It 
is  perfectly  obvious  that  a  team  can  move  with  ease,  while  a 
car  cannot,  but  is  confined  to  one  course;  hence  a  reasonable 
use  of  the  streets,  having  reference  to  the  relative  facility 
with  which  the  locomotion  of  teams  and  cars  can  be  controlled, 
necessarily  gives  the  car  between  street  crossings  certain  priv- 
ileges over  other  vehicles.  These  superior  privileges  are  well 
stated  in  O'Neil  v.  Dry  Dock  etc.  R.  R.  Co.,  129  N.  Y.  129, 
26  Am.  St.  Rep.  512,  29  N.  E.  84,  as  follows:  "As  the  cars 
must  run  upon  the  tracks  and  cannot  turn  out  for  vehicles 
drawn  by  horses,  they  must  have  the  preference,  and  such 
vehicles  must,  as  they  can,  in  a  reasonable  manner,  keep  off 
from  the  railroad  tracks  so  as  not  to  prevent  the  free  and 
unobstructed  passage  of  the  cars.  In  no  other  way  can  street 
railroads  be  operated.  As  to  such  vehicles  the  railways  have 
a  paramount  right  to  be  exercised  in  a  reasonable  and  prudent 
manner. ' ' 

But  in  the  end,  what  is  a  reasonable  use  is  a  question  of  fact 
depending  upon  the  circumstances  of  each  particular  case, 
having  ■***  reference  to  the  manner  in  which  street  railroads 
are  obliged  to  be  operated  and  the  purpose  for  which  they  are 
designed:  Hall  v.  Ogden  etc.  Ry.  Co.,  13  Utah,  243,  57  Am. 
St.  Rep.  726,  44  Pac.  1046;  Driscoll  v.  West  End  St.  Ry., 
159  Mass.  142,  34  N.  E.  171. 

Yet  the  defendant  seems  to  assume  in  its  brief,  that  the  same 
rule  with  respect  to  approaching  a  public  street  crossing  trav- 
ersed by  electric  cars  applies  to  electric  as  to  steam  roads, 
and  asserts  that,  on  this  point,  this  case  falls  clearly  within  the 
decision  of  Bluraenthal  v.  Railroad  and  Day  v.  Railroad,  both 
reported  in  97  Maine.  But  the  same  rule  does  not  apply. 
While  it  maj^  be  found  as  a  matter  of  fact,  in  any  case  in- 
volving an  acciv^-jn'.  by  crossing  in  front  of  an  electric  car, 
that  it  was  the  duty  of  the  person  luidertaking  to  so  cross 
to  look  and  listen,  it  cannot  be  laid  down  as  a  rule  of  law  tliat 
a  failure  to  do  this  does  per  se  constitute  negligence.     That 
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is,  whether  the  failure  of  the  party  injured  to  look  and  listen, 
before  undertaking  to  pass  in  front  of  an  electric  car,  con- 
stitutes negligence,  is  a  question  of  fact,  while  the  failure  to 
do  so  in  attempting  to  pass  in  front  of  a  steam  car  is  a  matter 
of  law.  Our  court  has  directly  passed  upon  this  distinction 
with  respect  to  the  duty  imjx)sed  upon  one  approaching  the 
crossing  of  steam  and  electric  railroad  tracks,  in  Fairbanks  v. 
Bangor  etc.  Ry.  Co.,  95  Me.  78,  49  Atl.  421,  and  Warren  v. 
Bangor  etc.  Ry.  Co.,  95  Me.  115,  49  Atl.  609 ;  but  the  question 
is  now  so  distinctly  raised  anew,  and  becomes  so  material  in 
determining  the  rights  of  the  parties  in  this  case,  that  a  more 
extended  consideration  may  also  be  proper.  The  defendant 
claims  as  a  matter  of  law  that  the  plaintiff  should  have  looked 
and  listened  immediately  before  going  upon  the  crossing,  but 
both  of  the  cases  last  cited  in  the  95th  Maine  hold  to  the  con- 
trary, and  the  weight  of  authority  and  the  soundness  of  rea- 
soning are,  also,  clearly  the  other  way.  This  question  was 
sharply  rai.sed  in  a  recent  Massachusetts  case — Robbins  v. 
Springfield  St.  Ry.,  165  Mass.  30,  42  N.  E.  334.  The  defend- 
ant requested  the  judge  to  give  the  following  instruction : 
"If  the  plaintiff  failed  to  look  and  listen,  when  by  looking  and 
listening  he  could  have  perceived  the  approach  of  the  car,  and 
the  plaintiff  drove  in  front  of  the  car,  and  such  failure  to  look 
and  listen  contributed  directly  to  his  injuries,  then  he  cannot 
recover,  and  the  verdict  should  be  for  the  defendant."  The 
judge  refused  to  give  the  instruction.  Chief  Justice  Field,  in 
passing  upon  '*'''  the  ruling  of  the  court,  said:  "The  question 
of  the  due  care  of  the  plaintiff  and  of  the  negligence  of  the 
defendant's  servants,  we  think,  were  for  the  jury  on  the  evi- 
dence which  appears  in  the  exceptions."  ITo  then  holds,  al- 
luding directly  to  the  above  request,  that  "the  third  request 
could  not  properly  have  been  given  as  an  absolute  rule  of  law. 
The  decisions  of  this  court  show  that  a  distinction  has  been 
taken  with  respect  to  the  duty  to  look  and  listen,  when  cross- 
ing the  tracks  of  a  steam  railroad  where  a  railroad  train  has 
the  exclusive  right  of  way,  and  when  crossing  the  tracks  of  a 
street  railway  company  in  the  public  street  where  the  cars 
have  not  an  exclusive  right  of  w;iy,  but  are  run  in  tlie  strci^t 
in  common  with  other  vehicles  and  travelers.  The  fact  that 
the  power  used  by  the  street  railwa}'^  company  is  elect ricity 
instead  of  that  of  horses  has  not  been  deemed  by  the  court 
sufficient  to  make  the  rule  of  law  which  has  been  laid  down 
concerning  the  crossing  of  the  track  of  a  steam  ritilroad  ex- 


March,  1905.]     Makden  v.  Portsmouth  etc.  St.  Ry.        -iSB 

actly  applicable  to  a  street  railway."  In  Hall  v.  West  End 
bt.  Ky.,  166  Mass.  461,  47  N.  hi.  Vz-k,  the  court  say:  "There  is 
no  absolute  rule  of  law  that,  to  be  in  tiie  exercise  of  due  care, 
one  about  to  cross  a  public  street  must  look  and  listen  for  ap- 
proaching vehicles,"  and  cite  Kobbins  v.  bpringtieid  !St.  Ky., 
165  j.\lass.  30,  42  N.  E.  334.  In  this  case  the  verdict  was 
directed  for  the  defendant  because,  under  the  peculiar  cir- 
cumstances, the  inference  of  fact  was  conclusive  that  the  plain- 
tiff's  failure  to  look  and  listen  constituted  negligence  and  con- 
tributed to  the  accident.  Again,  it  is  held  in  Benjamin  v. 
Holyoke  St.  Ry.  Co.,  160  Mass.  3,  39  Am.  St.  Rep.  446,  35 
N.  E.  95,  that  "the  court  rightly  refused  to  instruct  the  jury 
that  a  mere  failure  to  look  would  prevent  her  from  recover- 
ing. This  has  been  so  held  even  in  cases  of  collision:  Con- 
solidated Traction  Co.  v.  Scott,  58  N.  J.  L.  682,  55  Am. 
St.  Rep.  620,  34  Atl.  1094,  33  L.  R.  A.  122;  Shapleigh  v. 
Wyman,  134  Mass.  118;  French  v.  Taunton  Branch  R.  R.,  116 
Mass.  537.  This  question  was  left  to  the  jury  with  proper 
instructions. ' ' 

In  Hall  V.  Ogden  City  St.  Ry.  Co.,  13  Utah,  243,  57  Am. 
St.  Rep.  726,  44  Pac.  1046,  it  is  held:  "Persons  traveling  on 
the  public  street  along  or  across  the  street  railway  track  are 
not  held  to  the  exercise  of  the  same  degree  of  care  and  pre- 
caution as  they  are  when  traveling  along  or  upon  or  across 
an  ordinary  steam  road." 

In  Consolidated  Traction  Co.  v.  Scott,  58  N.  J.  L.  682, 
55  Am.  St.  Rep.  620,  34  Atl.  1094,  33  L.  R.  A.  122,  we  find  the 
rule  stated  in  this  way:  "It  may  be  said  ^*  with  reference  to 
this  request  to  charge,  that  the  proposition  that  one,  to  be  in 
the  exercise  of  due  care,  must  look  and  listen  before  crossing 
a  steam  railway,  is  well  established,  but  this  duty  does  not 
apply  with  equal  force  to  one  crossing  the  track  of  a  street 
railway." 

Wendell  v.  New  York  etc.  R.  Co.,  91  N.  Y.  429,  holds:  "The 
rules  of  conduct  which  should  govern  the  approach  of  trav- 
elers to  crossing  over  street  railways  or  in  the  track  of  vehi- 
cles whose  rate  of  progress  is  under  the  control  of  their  dri- 
vers, are  necessarily  quite  different  from  those  applicable  to 
the  crossing  of  the  track  of  steam  railroads,  whose  trains  trav- 
erse vast  distances  carrying  great  burdens  and  moving  with 
a  momentum  necessarily  destructive  to  bodies  with  which  they 
come  in  contact."  This  case  was  against  a  steam  railway  com- 
panj^  and  the  above  quotation  is  employed  to  show  the  dis- 
tinction between  the  rights  and  duties  of  steam  and  electric 
roads. 
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It  is  said  in  Evansvillo  St.  Ry.  Co.  v.  Gentry,  147  Ind.  408, 
62  Am.  St.  Rep.  421,  44  N.  E.  311,  37  L.  R.  A.  378 :  "The  rules 
that  fjovern  as  to  the  crossing  of  steam  railroads  by  travelers 
upon  the  highway  are  not  fully  applicable  to  street  railway 

crossinj^^s  in  cities The  rule,  therefore,  to  stop  and  look 

and  listen  eannot  apply  as  it  does  to  a  crossini?  on  a  steam 
railroad  track." 

In  White  v.  Worcester  St.  Ry.,  167  Mass.  43,  44  N.  E.  1052, 
Mr.  Justice  Holmes,  as  late  as  1896,  stated  the  proposition  in 
this  way:  "But  we  suppose  that  the  request  was  intended 
to  embody  a  statement  of  the  rif^rhts  of  electric  cars  irrespec- 
tive of  practice  and  to  put  street  railways  on  very  nearly  the 
footing  of  steam  railroads.  Whatever  may  be  the  law  as  to 
the  latter,  there  is  a  great  difference  between  the  two  cases. 
Electric  cars  are  far  more  manageable  and  more  quickly 
stopped  than  trains  upon  steam  railroads." 

The  duty  imposed  upon  street-cars  when  approaching  i)ublic 
street  crossings  also  clearly  shows  that  the  same  rule  with  re- 
spect to  such  crossings  cannot  be  invoked  for  both  electric  and 
steam  cars.  The  very  fact  that  the  law,  as  far  as  we  have 
been  able  to  discover,  almost  universally  holds  that  upon  the 
approach  of  public  street  crossings,  the  rights  of  street-cars 
and  vehicles  are  equal,  that  neither  has  a  paramount  right 
over  the  other,  necessarily  modifies  the  rule  applicable  to  the 
approach  of  steam  car  crossings. 

"***  If  it  was  not  incumbent  upon  the  plaintiff,  as  a  matter 
of  law,  to  look  and  listen,  what  was  the  duty  of  the  defend- 
ant to  the  plaintiff  in  the  management  of  their  car  in  ap- 
proaching a  public  crossing  in  conjunction  with  the  plaititilT? 
We  can  readily  see,  if  the  law  gave  the  defendant  an  absolute 
right  of  way  to  the  seclusion  of  all  else  like  a  steam  car.  and 
also  required  the  plaintifl'  to  look  and  listen,  anil  if  he  saw  a 
car  coming,  however  far  away,  and  was  injured,  make  him 
guilty  of  negligence,  and,  if  he  did  not  see  the  car,  make  him 
guilty  for  not  seeing  it.  th.it  the  defendant  could  run  its  cars 
at  almost  any  rate  of  si)ee>l,  however  negligent,  without  being 
chargeable  with  liability,  on  aintount  of  necessary  contril)u1ory 
negligence  on  the  part  of  the  })laintil1'. 

lint  under  the  above  i)rincii)les  of  law,  applicable  to  IIk;  rea- 
sonable use  of  the  liiL-^hway  ])y  electric  cars,  and  to  tlic  duly 
of  travelers  in  their  relations  with  them,  we  think  the  safe  nili^ 
to  lay  down  with  resix'ct  to  the  maiuigement  of  electric  oi- 
other  motor  cars  al  street  ci-<issintrs  is  this:  that  the  lUfttortnaii, 
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when  approaching  a  public  street  junction,  shall  be  held  to 
anticipate  that  any  person,  approaching  such  junction  from 
either  side,  may  turn  his  team  into  it,  and  shall  then  exercise 
all  due  care  and  have  his  car  under  such  control  as  to  be  able 
to  stop  it  at  the  crossing  if  necessary  to  avoid  an  accident. 
This  rule  places  upon  the  railroad  using  the  highway  only  that 
degree  of  care  that  is  commensurate  with  public  safety  and 
with  a  reasonable  use  of  the  road.  It  is  also  well-settled  law. 
And  it  is  proper  to  here  observe  that  the  decisions  impose  a 
special  duty  upon  cars  operated  in  the  streets  when  approach- 
ing street  crossings — a  duty  which,  instead  of  clothing  them 
with  the  paramount  rights  conceded  between  crossings,  places 
them  upon  an  equal  footing  with  other  vehicles  rightfully 
occupying  the  streets.  In  the  great  state  of  New  York  with 
its  numerous  cities  and  large  towns,  in  which  without  doubt 
the  necessity  for  rapid  transit  is  as  imperative  as  in  any  state 
in  the  Union,  we  find  the  distinction  fully  and  clearly  stated 
in  the  O'Neil  case  above  cited.  After  the  quotation  above 
alluded  to,  finding,  as  to  vehicles  moving  in  the  streets,  that 
the  railways  have  a  paramount  right  to  be  exercised  in  a  rea- 
sonable and  prudent  manner,  the  court  then  proceeds  to  define 
their  rights  upon  approaching  crossings  in  ^**  this  language: 
"But  a  railway  crossing  a  street  stands  upon  a  different  foot- 
ing. The  car  has  the  right  to  cross  and  must  cross  the  street 
and  the  vehicle  has  the  right  to  cross  and  must  cross  the  rail- 
road track.  Neither  has  a  superior  right  to  the  other.  The 
right  of  each  must  be  exercised  with  due  regard  to  the  right 
of  the  other,  and  the  right  of  each  must  be  exercised  in  a  rea- 
sonable and  careful  manner  so  as  not  to  unreasonably  abridge 
or  interfere  with  the  right  of  the  other." 

DriscoU  V.  AVest  End  St.  Ry.,  159  Mass.  142,  34  N.  E.  171, 
involving  an  accident  at  a  street  crossing,  also  recognizes  the 
difference  between  the  privileges  of  street-cars  while  moving 
along  the  streets  and  when  approaching  street  crossings,  and 
expressly  differentiates  Commonwealth  v.  Temple,  14  Gray, 
69,  relative  to  the  rights  of  cars  running  between  crossings. 
The  court  say:  "Street  railway  companies  under  the  decisions 
of  Commonwealth  v.  Temple,  14  Gray,  69,  in  running  their 
cars  have  certain  rights  in  the  streets  different  from  those 
which  belong  to  the  drivers  of  ordinary  vehicles,  but  none  of 
these  rights  is  directly  involved  in  the  case  at  bar,"  and  then 
lay  down  the  principle,  "The  drivers  and  conductors  of  street 
railway  cars,  whatever  the  motive  power,  have,  in  general,  the 
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same  rights  and  duties  with  reference  to  vehicles  crossing 
their  course,  that  the  drivers  of  omnibuses  have,  for  example, 
or  the  driver  of  any  other  vehicle  has,"  and  cite  and  adopt 
the  O'Neil  case  in  the  129th  New  York,  supra,  which  specifi- 
cally distinguishes  the  rights  of  cars  at  street  crossings. 

In  Richmond  Ry.  Co.  v.  Garthright,  92  Va.  627,  53  Am.  St. 
Rep.  839,  24  S.  E.  267,  32  L.  R.  A.  220,  it  is  held :  "The  people 
of  a  city  and  vehicles  have  the  same  right  to  pass  along  an  in- 
tersecting street  as  the  car  has  to  go  across  it.  The  car  has 
the  right  to  cross  and  must  cross  the  street;  and  vehicles  and 
foot-passengers  have  a  right  to  cross  and  must  cross  the  rail- 
road track.  Neither  has  a  superior  right  to  the  other :  0  'Neil 
v.  Dry  Dock  etc.  R.  R.  Co.,  129  N.  Y.  125,  26  Am.  St.  Rep. 
r)12,  29  N.  E.  84;  Buhrens  v.  Dry  Dock  etc.  R.  R.  Co.,  53 
Hun,  571,  6  N.  Y.  Supp.  224;  affirmed,  125  N.  Y.  702,  26 
N.  E.  752 ;  Chicago  City  Ry.  Co.  v.  Young,  62  111.  238 ;  Booth 
on  Street  Railway  Law,  sec.  304,  and  cases  there  cited.  And  it 
is  gross  negligence  in  a  street  railway  company  to  overcrowd 
and  load  down  '^^  its  cars  with  passengers  beyond  any  reason- 
able and  proper  limit,  and  consequently  not  be  able  to  control 
and  stop  them  readily  as  they  approach  an  intersecting  street 
in  case  it  may  be  necessary  to  do  so  to  avert  a  collision  or 
prevent  an  accident." 

Evers  v.  Philadelphia  Traction  Co.,  176  Pa.  St.  376,  53  Am. 
St.  Rep.  674,  35  Atl.  140,  holds:  "The  fact  that  more  caution 
should  be  exercised  in  running  over  crossings  than  on  the 
street  between  them  warrants  no  inference  that  the  car  can 
be  run  without  caution  except  on  approaching  crossings.  In 
the  one  case,  rapid  running  is  of  itself  evidence  of  negligence ; 
in  the  other  it  is  not."  This  case  distinctly  holds  that  it  is 
negligence  per  se  to  run  an  electric  car  rapidly  over  a  cross- 
ing. 

Buhrens  v.  Dry  Dock  Ry.  Co.,  53  Ilun,  571,  6  N.  Y.  Supp. 
224,  note,  25  Am.  St.  Rep.  477:  "But  at  street  crossings  the 
right  of  the  street  railway  to  the  street  and  its  right  to  the 
use  thereof,  in  respect  to  other  vehicles,  are  precisely  the  same 
as  those  of  such  other  vehicles." 

Anderson  v.  Minneapolis  Ry.  Co.,  42  Minn.  490,  18  Am.  St. 
Rep.  525,  also  holds:  "Tlie  driver  of  a  street-car  must  be  in  a 
place  and  condition  to  exercise  a  reasonable  degree  of  care  find 
diligence  in  watching  the  street  ahead  of  him  so  as  to  prevent 
collision  and  avoid  injuries  to  pedestrians  lawfully  traveling 
thereon." 
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In  Evansville  St.  Ry.  Co.  v.  Gentry,  147  Ind.  408,  62  Am. 
St.  Rep.  423,  44  N.  E.  311,  37  L.  R.  A.  378,  it  is  held:  "The 
street-car,  therefore,  ought  to  be  under  full  control  as  it  passes 
over  the  crossing,  and  as  said  in  Cincinnati  St.  Ry.  Co.  v. 
Whitcomb,  14  C.  C.  A.  183,  66  Fed.  915,  it  is  not  the  law  that 
persons  crossing  street  railway  tracks  in  the  city  are  obliged 
to  stop  as  well  as  look  and  listen  before  going  over  such  tracks, 
unless  there  is  some  circumstance  which  would  make  it  ordin- 
arily prudent  to  do  so."  See,  also,  other  authorities  cited 
showing  that  the  rules  which  must  be  observed  in  crossing  the 
tracks  of  the  steam  railroads  do  not  strictly  apply  to  the 
crossing  of  electric  or  cable  lines  in  cities. 

In  Joyce  on  Electric  Law,  section  589,  we  find  the  follow- 
ing: "An  electric  car  has  no  paramount  right  of  way  over 
pedestrians  or  other  vehicles  at  street  crossings  and  the  rights 
of  each  are  equal."  See,  also,  numerous  cases  cited  in  the 
note. 

If  it  was  the  duty  of  the  motorman,  and  we  find  that  it  was, 
to  run  his  car  in  approaching  a  public  crossing  at  a  rate  of 
speed  that  '^^  would  enable  him  to  have  it  under  the  degree  of 
control  prescribed  by  the  above  rules  of  law,  then  arises  the 
first  question  of  fact  put  in  issue  in  this  case.  Did  the  motor- 
man  in  approaching  the  crossing  at  which  the  plaintiff  was  in- 
jured, have  his  car  under  proper  control  or,  e  converso,  was 
he  running  it  at  an  unreasonable  and  negligent  rate  of  speed  T 
The  undisputed  evidence  shows  that  the  approach  to  this  cross- 
ing was  down  a  sharp  grade,  upon  which  the  speed  of  the 
car  would,  from  gravity  alone,  naturally  be  rapid.  As  before 
stated,  the  testimony  of  the  plaintiff's  witnesses  tend  to  show 
that  the  car  was  moving  at  a  rate  -of  fifteen  to  twenty  miles 
an  hour,  and  this  testimony  seems  to  be  corroborated  by  other 
evidence  relative  to  the  distance  which  the  horse  and  cart  were 
carried  by  the  impact  of  the  car,  and  the  distance  which  the 
car  traversed  before  it  finally  stopped.  All  this  evidence  is 
controverted  by  the  defendant's  witnesses,  but  a  careful  read- 
ing of  the  testimony,  while  it  might  leave  the  question  of  speed 
somewhat  in  doubt,  nevertheless,  warranted  the  jury  in  con- 
cluding that,  under  all  the  circumstances,  the  defendant's  car 
in  approaching  the  crossing  was  propelled  at  an  unreasonable 
and  dangerous  rate  of  speed.  "In  determining  whether  the 
cause  should  go  to  the  jury,  we  must  give  plaintiff  the  benefit 
of  the  most  favorable  view  of  his  facts  and  of  every  reasoiiable 
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inference  therefrom:  Buck  v.  People's  St.  Ry.  etc.  Co.,  108 
Mo.  180,  18  S.  W.  1090." 

Upon  this  point,  then,  as.siiraing  that  the  finding  of  the  jury 
wa.s  correct,  arises  the  legal  proposition,  Does  an  unreasonable 
rate  of  speed  by  a  street-car  constitute  negligence?  Our 
courts  have  repeatedly  held  that  the  speed  )f  a  car  is  a  fact 
from  which  negligence  may  be  inferred,  and  that  whether  such 
speed  in  any  particular  case  constituted  negligence,  was  pecu- 
liarly a  question  for  the  determination  of  the  jury. 

In  Hall  V.  Ogden  St.  Ry.  Co.,  13  Utah,  243,  '7  Am.  St.  Rep. 
726,  44  Pac.  1046,  we  find  this  principle:  "Some  courts  hold 
that  where  speed  is  greater  than  that  permitted  by  the  ordin- 
ances, it  is  negligence  per  se,  but  the  better  rule,  and  the  one 
sustained  by  the  weight  of  authority,  appears  to  be  that  it  is 
a  circumstance  from  which  negligence  may  be  inferred  and 
is  always  proper  to  be  considered  by  the  jury  in  determining 
the  question  whether  or  not  the  railway  company  was  guilty 
of  negligence." 

^^  In  Birmingham  Ry.  etc.  Co.  v.  City  Stable  Co.,  119  Ala. 
615,  72  Am.  St.  Rep.  955,  24  South.  558,  the  court  say:  "But 
if  he  had  a  right  to  drive  on  the  track  for  the  purpose  of  cross- 
ing it  at  this  particular  place,  then  it  became  their  duty,  not 
only  to  keep  a  lookout  to  observe  him,  but  also  to  run  the  oar 
at  such  a  rate  of  speed  on  approaching  the  place  and  to  retain 
such  control  over  it  as  to  be  able  to  bring  it  to  a  full  stop  be- 
fore striking  the  horse."  In  Newark  Passenger  Ry.  Co.  v. 
Block,  55  N.  J.  L.  614,  27  Atl.  1067,  22  L.  R.  A.  374,  in  the 
court  below,  the  defendants  requested  the  judge  to  rule  in 
effect  that  they  had  a  right  to  run  their  cars  through  the 
streets  at  a  high  rate  of  speed,  to  accomplish  the  object  of 
"rapid  transit,"  and  that  it  was  the  duty  of  other  occupants 
of  the  street,  at  their  peril,  to  keep  out  of  the  way  of  a  moving 
car,  and  the  court  lield:  "It  is  a  proposition  applicable  to  a 
crossing  the  highway  by  the  lines  of  a  steam  railroad.  It  is  in- 
applicable to  the  crossing  of  the  street  railway,  the  cars  on 
which  must  not  exceed  such  speed  as  will  permit  the  lawful 
customary  use  of  tlie  highway  by  others  with  reasonable 
safety." 

But  it  is  unnecessary'  to  cite  further  decisions  upon  this 
point.  Not  only  all  the  authorities,  but  good  common  .sense 
invoke  such  to  be  the  law.  Wo  therefore  innst  lot  the  verdict 
of  the  jury  stand  with  rospoct  to  the  rate  of  sjiood  at  which  the 
defendants  were  running  their  cax  in  approachLag  the  cross- 
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\ 
ing  at  the  time  of  the  collision,  causing  the  accident  to  which 

the  plaintiff  attributes  his  injuries. 

The  only  remaining  question  to  be  determined  is  whether 
the  plaintiff,  under  the  circumstances  in  this  case,  in  attempt- 
ing to  pass  over  the  crossing  as  he  did,  was  guilty  of  contribu- 
tory negligence.  We  have  already  seen  that  he  was  not  re- 
quired, as  a  matter  of  law,  to  look  ana  listen.  The  question 
therefore  now  arises  whether,  as  a  matter  of  fact,  under  all 
the  testimony,  the  exercise  of  ordinary  care  and  prudence  re- 
quired him  to  do  so,  otherwise  than  the  undisputed  testimony 
shows  he  did,  at  a  distance  of  twenty  feet  from  the  track. 
Upon  this  point,  the  defendant's  contention  is  that,  "if  the 
plaintiff  looked  at  all  when  twenty  feet  away  from  the  cross- 
ing, he  looked  carelessly  and  failed  to  see  what  was  in  plain 
sight.  There  can  be  no  legal  difference  between  negligence  in 
the  manner  of  looking  and  negligence  in  not  looking  at  all." 
This  may  be  a  correct  proposition  ^*  of  abstract  law,  but  it 
does  not  fully  apply  to  ^the  facts  in  this  case.  Whether  the 
plaintiff  was  negligent,  if  he  looked  and  did  not  see,  was  a 
question  of  fact,  depending  upon  the  measure  of  the  duty  de- 
volving upon  him  to  see.  If  this  had  been  a  steam  road  it 
would  undoubtedly  have  been  the  duty  of  the  plaintiff  to  have 
observed  the  track  to  the  fullest  extent  of  the  view  to  see  if  a 
train  was  coming,  because  ordinary  care  in  such  a  case  requires 
it,  the  degree  of  care  on  his  part  being  commensurate  with  de- 
gree of  danger  incident  to  the  irresistible  degree  of  speed  and 
momentum  acquired  by  steam  cars  when  in  motion.  In  like 
manner  the  degree  of  care  to  be  observed  by  the  plaintiff  in 
crossing  the  defendant's  track  at  the  street  junction  is  to  be 
measured  by  the  correlative  duty  of  the  electric  car  in  approach- 
ing the  same  junction.  But  we  have  already  determined  that  a 
car  in  approaching  a  crossing  has  only  the  same  rights  as  other 
vehicles  and  must  be  under  control.  Hence,  as  a  corollary  of 
this  proposition,  the  plaintiff  had  a  right  to  rely  upon  the  as- 
sumption that  the  defendant  would  discharge  its  legal  duty  in 
approaching  the  crossing  by  having  their  car  under  control, 
and  such  assumption  is  embraced  within  the  rule  of  ordinary 
care  in  its  application  to  the  plaintiff's  duty.  Under  this  rule, 
the  plaintiff'  was  not  necessarily  required  to  look  the  whole 
length  of  the  visible  track  to  see  if  a  car  was  coming,  but  along 
the  track  far  enough  to  warrant  an  ordinarily  careful  and 
prudent  man,  having  in  mind  his  own  safety,  under  like  cir- 
cuni/stauces,  to  conclude  that  no  car  was  in  such  proximit}-,  if 
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properly  manag:ed,  as  to  endanger  his  safety  in  crossing: 
Hill  V.  West  End  St.  Ry.,  158  Mas3.  458,  33  N.  E.  582. 

The  decisions  amply  sustain  this  position.  Newark  Passen- 
ger Ry.  Co.  V.  Black,  55  N.  J.  L.  605,  27  Atl.  1067,  22  L.  R. 
A.  374,  is  a  case  in  which  the  relativo  riirhts  and  duties  of 
a  street  railroad  in  operating  its  cars  in  the  stroets  and  of  other 
occupants  of  the  street  are  fully  discussed  and  carefully  con- 
sidered. The  decision  arose  upon  the  following  request: 
"If  the  jury  believe  the  account  of  the  plaintiff  and  her  wit- 
nesses as  to  the  fact  that  one  car  stopped  at  Prince  street  and 
pa.s.sed  the  other  below  that  street,  it  was  the  duty  of  plaintiff 
to  wait  long  enough  before  crossing  to  allow  the  down  car  to 
pass  far  enough  for  her  to  see  whether  another  car  was  com- 
ing, and  if  she  neglected  that  duty  ^'^  she  was  guilty  of  con- 
tributory negligence  and  cannot  recover,  although  the  jury 
maj'  believe  that  the  up  car  was  going  at  an  unusual  rate  of 
speed,  the  track  being  straight  and  the  car  visible  far  enough 
to  avoid  it  at  any  possible  speed."  Tiie  judge  declined  to  give 
this  request  otherwise  than  he  had  already  done  and  excep- 
tions were  taken.  The  court  then  proceeds  to  say:  "The  con- 
tention of  plaintiff  in  error  rather  takes  this  shape:  It  a.sserts 
that  its  cars,  propelled  by  electricity,  are  capable,  of  being  run 
at  greater  speed  than  other  vehicles  in  the  highway,  and  that 
the  public  convenience  demands  for  passengers  carried  in  such 
cars  what  is  called  'rapid  transit,'  and  it  draws  the  inference 
that  its  cars  may  therefore  be  run  at  such  speed  as  will  satisfy 
this  public  demand,  and  that  other  persons  lawfully  using 
the  highway  in  the  customary  modes  must  govern  themselves 
and  use  the  highway  accordingly.  Judicial  opinions  have 
been  cited  to  us  which  appear  to  support  these  extraordinary 
propositions.  I  am  unable  to  subscribe  to  the  notion  which, 
carried  to  its  logical  conclusion,  would  permit  this  company 
and  other  companies  running  cars  iu  public  highways,  pro- 
pelled by  electricity,  cables,  etc.,  to  run  at  any  rate  of  speed 
which  they  may  deem  a  dejnand,  undefined  and  unrecognized 
by  law  to  require. 

"But  the  request  before  us  brings  into  question  the  ex- 
tent to  which  one  crossing  the  roadway  on  foot  must  extend 
his  observation.  Its  claim  is  that  such  observation  must  be  ex- 
tended to  any  approaching  car,  no  matter  how  distant.  But 
this  is  obviously  an  exaggerated  notion  of  the  tluty  required, 
''i'he  most  prudi-iit  man  would  never  suppose  irnnself  re<iuired 
to  Uiuii  observe.    If  such  rule  of  duty  were  adopted  ajid  prac- 
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ticed  in  a  crov/ded  city,  the  crossing  of  many  streets  wonld  be 
barred  to  pedestrians  for  a  great  part  of  the  time.  The  gen- 
eral rule  to  which  we  have  recurred  does  not  justify  this  exces- 
sive view  of  the  duty  required.  It  will  require  one  crossing 
the  roadway  on  foot  to  extend  his  observation  only  to  the  dis- 
tance within  which  vehicles  proceeding  at  customary  and  rea- 
sonably safe  speed  would  threaten  his  safety." 

"Prudence  doubtless  requires  one  about  to  cross  a  railroad 
track  to  use  his  eyes  to  observe  any  approaching  car  within 
his  vision.  But,  as  has  been  shown,  prudence  does  not  require 
one  crossing  the  ^^  track  of  a  street  railway  to  extend  his  ob- 
servation to  the  whole  line  of  track  within  his  vision,  but  only 
to  such  distance  as,  assuming  the  required  care  in  their  man- 
agement,  approaching   cars   would   imperil   his   crossing." 

While  the  last  two  paragraphs  apply  particularly  to  pedes- 
trians, we  think  that  they  are  equally  applicable  to  the  duty 
devolving  upon  teams,  in  their  use  of  the  streets  in  connection 
with  electric  or  other  motor  cars,  or,  as  expressed  in  the  opin- 
ion, upon  ''persons  lawfully  using  the  highway  in  the  cus- 
tomary modes."  In  fact,  the  opinion  quoted  bases  its  discus- 
sion of  the  principle  therein  enunciated  upon  the  relative 
rights  of  cars  using  the  streets  and  of  "persons  lawfully  using 
the  highway  in  the  customary  modes,"  which  of  course  em- 
braces both  teams  and  pedestrians.  Under  these  rules  of  law 
governing  the  duty  of  the  plaintiff,  was  he,  in  crossing  the 
defendant's  tracks,  under  all  the  circumstances  involved,  as  a 
matter  of  law,  guilty  of  contributory  negligence;  or  was  the 
question,  whether  his  conduct  on  that  occasion  constituted  con- 
tributory negligence,  one  of  fact  for  the  jury?  The  plaintiff 
testifies  as  to  what  he  did  with  respect  to  the  exercise  of  care 
in  looking  for  the  car  as  follows:  "Q.  Did  you  allow  your  eye 
that  day  as  you  looked  back  to  travel  back  as  far  as  you  could 
see  at  your  point  of  the  view?  A.  That  I  could  not  say.  I 
know  I  looked  back  to  see  if  there  was  a  car  coming, — I  know 
I  looked  back  beyond  Mrs.  Morse's."  The  undisputed  evidence 
shows  that  the  Morse  house  referred  to  was  two  hundred  and 
forty-four  feet  from  the  crossing.  Another  witness  testifies 
positively,  that  at  the  time  the  plaintiff  was  making  a  turn 
to  cross  the  track  into  Williams  avenue,  the  electric  car  was 
just  coming  by  the  end  of  the  Morse  house,  as  the  evidence 
shows  two  hundred  and  forty-four  feet  away. 

The  motorman  testified  as  follows:  "Q.  AVheu  did  you  ob- 
serve Mr.  Marden  tui'ning  to  cross'?     A.  When  I  was  most  to 
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the  avenue.  Q.  How  far?  A.  Between  forty  or  fifty  feet;  some- 
where alonf?  there.  Q.  How  near  was  i\Ir.  Marden's  team  to 
the  rails  when  he  made  the  turn  or  attempted  to  make  the 
turn?  A.  Five  feet.  Q.  Did  Mr.  Harden  at  any  time  from 
the  top  of  the  hill  until  he  made  the  turn  to  "Williams  avenue, 
drive  his  horse  to  the  other  side  of  the  road?  A.  I  did  not 
see  him  do  ^"^  that.  Q.  Did  Mr.  Harden  or  anybody  else  look 
out  from  the  grant  end  of  the  cart  back  toward  the  car?  A. 
No,  sir.  Q.  Was  the  rear  end  of  the  cart  closed  or  open  ?  A. 
Closed.  Q.  Was  the  cart  entirely  covered  or  an  open  cart? 
A.  Entirely  covered.  Q.  When  ]\Ir.  Harden  turned  his  horse 
to  cross  the  track,  what  did  you  do?  A.  1  set  u])  my  brakes  as 
hard  as  I  could."  And  this,  as  far  as  the  evidence  shows,  was 
the  first  act  on  the  art  of  the  mortonnan  toward  any  effort 
to  check  the  car  so  as  to  have  it  under  control  at  the  crossint?? 

Can  the  court  say,  under  the  law  applicable  to  the  duty 
respectively  resting  upon  cars  and  teams  in  approaching  a 
street  junction  that  it  was  negligence  per  se  for  the  plaintiff 
to  undertake  to  cross  the  car  track  into  another  street  when 
the  track  was  clear  for  a  distance  of  two  hundred  and  forty- 
four  feet?  We  think  it  cannot.  We  think  it  was  a  question 
for  the  jury  to  determine.  If  the  jur\^  believed,  as  they  might, 
that  the  plaintiff,  twenty  feet  therefrom,  looked  up  the  track 
a  sufficient  distance  to  discover  whether  a  car  was  in  such 
close  proximity  as  to  imperil  his  crossing  the  track,  and,  dis- 
covering none,  undertook  to  cross,  they  well  might  find  that 
the  plaintiff  was  not  guilty  of  contributory  negligence,  and 
that  the  failure  of  the  motorman  to  apply  the  brakes  until 
within  forty  feet  of  the  accident,  was  a  clear  case  of  negli- 
gence. 

Driscoll  V.  West  End  St.  Ry.,  159  Mass.  146,  34  N.  E.  171, 
already  cited,  is  a  case  which,  in  many  of  its  elements,  is  not 
unlike  the  case  at  bur.  The  court  say:  "In  the  present  case, 
we  think  the  question  of  duo  care  on  the  part  of  the  plaintilf 
and  of  the  defendant's  servants  were  for  the  jury.  One  cir- 
cumstance to  be  considered  is  that  the  plaintiff's  horse  was 
across  the  defendant's  track  at  the  time  the  wagon  was  hit. 
When  two  vehicles  are  ap[>r()nc'hing  at  reasonable  rates  of 
speed  on  converging  lines,  the  (luestion  arises  as  to  which 
should  give  way;  one  circuiuslance  to  be  considt^red  is.  \vhic!i. 
according  to  the  rates  of  si)ood  they  are  going,  will  tirst  reach 
the  point  where  the  lines  of  travel  cross  each  other.  The 
plaintilT's  testimony  is  that  the  car  was  nearly'  four  hundred 
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feet  from  him  when  he  proceeded  to  cross  Hanover  street  di- 
agonally to  Elm  street.  It  seems  to  have  been  daylight,  and 
although  it  does  not  appear  when  the  driver  of  the  car  first 
saw  ^*  the  plaintiff,  no  reason  appears  why  he  should  not  have 
seen  him  long  before  he  applied  the  brakes.  The  evidence  was 
that  he  put  on  the  brakes  five  or  ten  seconds  before  the  colli- 
sion and  when  the  front  of  the  car  was  about  twenty  feet  from 
the  plaintiff.  It  was  the  duty  of  the  driver  of  the  car  to  keep  a 
reasonable  lookout  for  teams  coming  from  cross  streets  and  rea- 
sonable control  of  his  car  so  as  to  avoid  collision  and  we  think 
that  there  was  evidence  for  the  jury  that  this  was  not  done. 
Neither  can  we  say  that  there  was  not  evidence  for  the  jury 
that  the  plaintiff  was  in  the  exercise  of  due  care.  Apparently, 
if  the  speed  of  the  car  had  been  seasonably  checked,  the  col- 
lision would  have  been  avoided,  and  the  danger  was  not  imme- 
diate when  the  plaintiff  undertook  to  cross  the  track." 

This  case,  we  think,  is  fully  applicable  to  the  one  at  bar.  In 
this  case  the  motorman  was  running  his  car  down  a  sharp 
grade  in  plain  daylight,  having  the  plaintiff  in  view  all  the 
time,  approaching  the  crossing  of  a  street  at  this  time  "con- 
siderably used  for  vehicles"  as  the  evidence  shows,  charged 
with  the  duty  of  anticipating  that  the  plaintiff  might  turn 
into  the  avenue  as  he  did,  and  of  having  his  car  under  con- 
trol, and  yet  he  did  not  set  the  brakes  for  the  purpose  of 
controlling  his  car  until  within  forty  feet  of  the  crossing.  We 
feel  inclined  to  affirm  of  this  conduct  what  was  said  in  the  last 
case  cited,  "Apparently  if  the  speed  of  the  car  had  been  sea- 
sonably checked  the  collision  would  have  been  avoided,  and 
the  danger  was  not  immediate  when  the  plaintiff  undertook  to 
cross  the  track." 

Motion  overruled.     Judgment  on  the  verdict. 


Street  Bailicays  have  no  Paramount  Bight  at  street  crossings  over 
other  vehicles.  Their  cars  have  a  right  to  cross  the  streets,  and 
other  vehicles  a  right  to  cross  the  railway  track.  Neither  has  a 
right  superior  to  the  other.  The  right  of  eacli  must  be  exercised  with 
due  regard  to  the  right  of  the  other;  and  the  right  of  each  must  bo 
exercised  in  a  reasonable  and  careful  manner,  so  at  not  unreasonably 
to  abridge  or  interfere  with  the  right  of  the  other:  O'Xeil  v.  Dry 
Dock  etc.  R.  E.  Co.,  129  N.  Y.  125,  26  Am.  St.  Rep.  512.  See,  also, 
Evers  v.  Philadelphia  Traction  Co.,  176  Pa.  St.  376,  53  Am.  St.  Rep. 
674;  Richmond  Ry.  etc.  Co.  v.  Gartright,  '.>2  Va.  627,  53  Am.  St. 
Rep.  839;  Evansville  St.  R.  R.  Co.  v.  Gentry,  147  Ind.  408,  62  Am.  St. 
Rep.  421;  McCracken  v.  Consolidated  Traction  Co.,  201  Pa.  St.  378, 
88  Am.  St.  Rep.  814;  Rascher  v.  East  Detroit  Ry.  Co.,  90  Mich.  413, 
30  Am.  St.  Rep.  447;  Thatcher  v.  Central  Traction  Co.,  166  I'a.  St. 
66,  45  Am.  St.  Rep.  645;  North  Chicago  St.  R.  R.  Co.  v.  Zeiger,  182 
111.  9,  74  Am.   St.  Rep.  157. 
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The  Bule  that  Travelers  must  Stop,  Look,  and  Listen  before  crossing 
a  railway  track  is  not  so  unbending  and  absolute  in  the  case  of  street 
railways  as  it  is  in  the  case  of  steam  or  commercial  railroads:  See 
Consolidated  Traction  Co.  v.  Scott,  58  N.  J.  L.  682,  55  Am.  St.  Rep. 
620;  Driscoll  v.  Market  St.  etc.  Ry.  Co.,  9  Cal.  553,  33  Am.  St.  Kep. 
203;  Hall  v.  Ogden  etc.  Ry.  Co.,  13  UUh,  243,  57  Am.  St.  Rep.  726; 
Evansville  St.  R.  R.  Co.  v.  Gentry,  147  Ind.  408,  62  Am.  St.  Rep. 
421.  Compare,  however,  McCracken  v.  Consolidated  Traction  Co., 
201  Pa.  St.  378,  88  Am.  St.  Rep.  814, 


INHABITANTS  OF  PERU  v.  BARRETT. 

[100  Me.  213,  60  Atl.  968.J 

FEBBIHS. — The  Only  Proprletorsliip  in  a  Ferry  in  Maine  is 
a  franchise  conferred  by  statute,  and  the  party  holding  It  has  no 
common-law  remedy  against  those  wlio,  without  right,  interfere  with 
his  profits,  but  the  remedy  is  by  statute,     (p.  495.^ 

PLEADING — Statute. — It  is  not  Necessary  in  a  Civil  Action 
to  set  out  a  statute  or  make  any  refereuc<  to  it  in  the  declaration, 
but  the  cause  must  be  brought  within  it.  provisions  by  alleging  the 
requisite  facts,     (p.  496.) 

PERRIES,  Rights  of  Towns  in. — When  towns  in  Maine  pro- 
vide a  perso  i  to  keep  the  ferry,  hey  are  entitled  to  the  tolls  and 
profits  of  the  ferry,  and  have  a  right  of  actiou  against  those  inter- 
fering with   them.      (p.   496.) 

PERRIES — Towns,  Presumption  in  lavor  of. — It  is  unneces- 
sary, in  an  action  by  a  town,  to  allege  its  acts  in  providing  a  ferry- 
keeper,  or  that  he  was  licensed  and  gavt  bond,  as  required  by  law. 
It  is  presumed  that  all  things  have  been  don-»  correctly  by  the  towns 
to  entitle  them  to  a  right  of  action.  If  anything  has  been  omitted, 
the  defendant   may  raise   the   question   in   his   defense,      (p.  496.) 

FERRIES — Rights  Which  May  be  Exercised  Against. — Private 
persons  have  the  right  to  koep  and  use  boats  on  a  river  for  tlu-ir 
own  accommodation  in  passing  over  it  and  transporting  their  families, 
servants,  and  goods,  and  to  occasionally  carry  across  a  customer  and 
his  purchases,      (p.  497.) 

PERRIES,  What  is  an  Unlawful  Interference  with  Rights  and 
Profits  of. — It'  a  merchant  controls  both  sides  of  a  river,  luiviiig  a 
store  on  one  side  and  a  warehouse  on  the  other,  and  keeps  two  row- 
boats  in  which  he  transports  his  customers  and  their  purchases,  with- 
out charge,  as  an  encouragement  to  increase  his  trade,  and  it  has 
that  effect,  and  diminishes  the  prohts  ot  an  established  ferry,  tiiis  is, 
in  effect,  a  transportation  of  property  and  persons  lor  hire,  aud  ren- 
ders him  liable  to  tlie  holder  of  the  ferry  Iranehise  for  interierence 
with   his   profits,      (p.   4i»7.) 

John  p.  Svvasey  and  John  S.  Harlow,  for  tlie  phiintills. 

George  D.  Bisljee  and  Kalpli  T.  Parker,  for  the  derendaiits. 

214  PEABODY,  J.  This  is  an  action  on  the  case  broii-ht 
by  the  plaintill"  towns  a.s  proprietors  oi"  a  ferry  across  the  An- 
drosco<rt,'in   river  at   Peru   Center  in   Oxford  eounty,   Maine, 
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against  the  defendants  for  damages  caused  by  interference 
with  their  rights  in  ferrying  passengers  and  property. 

The  case  comes  before  the  law  court  on  report. 

The  ferry  was  legally  established  prior  to  the  date  of  the  al- 
leged wrongful  acts  of  the  defendants,  and  the  plaintiffs  were 
charged  with  the  duty  of  its  maintenance  in  accordance  with 
the  provisions  of  chapter  20,  section  2  of  the  Revised  Statutes 
of  1883,  which  is  as  follows:  ''Sec.  2.  They  [county  commis- 
sioners] may  establish  ferries  at  such  times  and  places  as  are 
necessary,  and  fix  their  tolls.  When  no  person  is  found  to 
keep  them  therefor,  the  towns  in  which  they  are  established 
shall  provide  a  person  to  be  licensed  to  keep  them,  and  shall 
pay  the  expenses,  beyond  the  amount  of  tolls  received,  for 
maintaining  them.  When  established  between  towns,  they 
shall  be  maintained  by  them  ^^^  in  such  proportions  as  the 
commissioners  order.  For  each  month's  neglect  to  maintain 
such  ferry  or  its  proportions  thereof,  the  town  forfeits  forty 
dollars." 

The  defendants  contend  that  the  declaration  neither  sets  out 
sufficiently  a  statutory  or  common-law  cause  of  action.  The 
only  proprietorship  in  a  ferry  in  Maine  is  the  franchise  con- 
ferred by  statute,  and  the  party  holding  it  has  no  common- 
law  remedy  against  those  who,  without  right,  interfere  with 
his  profits,  but  the  remedy  is  by  section  6,  chapter  20  of  the 
Eevised  Statutes  of  1883.  The  right  of  the  plaintiff  towns  to 
receive  the  compensation  fixed  for  ferriage  is  incident  to  the 
obligation  imposed  upon  them  by  law  to  maintain  the  ferry, 
and  the  statute  protects  them  against  wrongful  interference : 
Day  V.  Statson,  8  Me.  365 ;  Blisset  v.  Hart,  Willes,  508.  The 
declaration  is  sufficient  to  present  a  case  by  statute.  It  is  not 
necessary  in  a  civil  action  to  set  out  the  statute  or  to  make  any 
reference  to  it  in  the  declaration,  but  the  case  must  be  brought 
within  its  provisions  by  alleging  the  requisite  facts :  1  Chitty 
on  Pleading,  IGth  Am.  ed.,  237;  Gould  on  Pleadings,  111,  sec. 
16,  note  3;  20  Ency.  of  PL  &  Pr.  594,  595;  Town  of  Griswold 
V.  Gallup,  22  Conn.  208;  Chicago  etc.  R.  Co.  v.  Porter,  72 
Iowa,  426,  34  N.  W.  286;  Hayes  v.  AVest  Bay  City,  91  Mich. 
418,  51  N.  W.  1067;  Bogardus  v.  Trinity  Church,  4  Paige 
(N.  Y.),  178;  Kennayde  v.  Pacific  R.  Co.,  45  Mo.  255. 

While  the  obligation  rests  upon  the  plaintiffs  to  maintain 
the  ferry  so  as  to  make  it  convenient  for  the  public,  they  were 
only  required  to  act  when  no  person  was  found  to  keep  the 
ferry  for  the  established  tolls.    They  were  then  obliged  to  pro- 
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vide  a  person  to  be  licensed  to  keep  it  and  to  pay  the  expenses 
beyond  the  amount  of  tolls  received  for  maintaining  it.  It 
was  necessary  that  the  ferry-keeper  should  be  licensed  to  ffivo 
bond  to  the  state  for  the  protection  of  passengers  over  the 
ferry,  whether  the  licen.see  was  appointed  by  the  county  com- 
missioners or  provided  by  the  towns  to  be  licen.sed  when  no 
person  was  found  to  keep  the  ferry  for  the  tolls.  When  the 
towns  provide  a  person  to  keep  the  ferry,  they  are  entitled  to 
the  tolls  and  profits  of  the  ferriapje  and  have  a  right  of  action 
against  those  interfering  with  them.  It  is  unnecessary  to  al- 
lege in  the  declaration  the  action  of  the  town  in  providing  the 
ferry-keeper  or  that  the  keeper  was  licensed  and  gave  bond 
as  required  by  law.  It  is  presumed  that  all  ^*®  things  have 
been  correctly  done  by  the  plaintiffs  to  entitle  them  to  a 
right  of  action.  If  any  prerequisites  have  been  omitted  the 
defendants  may  raise  the  question  in  defense.  It  appears 
from  the  report  that  the  defendants  for  four  years  prior  to 
May,  1902,  were  operating  the  ferry  under  an  arrangement 
made  with  the  selectmen  of  the  two  towns,  and  that  since  this 
arrangement  ceased  the  ferry  has  been  operated  under  the  di- 
rection of  the  municipal  officers. 

The  liability  of  the  defendants  depends  upon  the  character 
of  their  acts  in  respect  to  the  plaintiffs'  ferry.  They  deny 
that  they  kept  a  ferry  contrary  to  sections  1  and  2  of  chapter 
20  of  the  Revised  Statutes  of  1883,  or  transported  passengei-s 
or  property  across  any  licensed  or  established  ferry  for  hire, 
or  furnished  for  hire  a  boat  or  other  craft  for  such  purpose, 
and  they  claim  that  whatever  construction  may  be  put  upon 
their  acts  as  being  within  the  definition  of  keeping  a  feriy, 
rhe}^  did  not  interfere  with  the  franchise  of  the  plaintiffs. 
They  were  merchants  and  kept  a  country  store  in  Peru  on  the 
Androscoggin  river,  near  the  ferry  in  question,  and  had  a 
storehouse  on  the  opposite  side  of  the  river  in  Uixfield.  In  the 
storehouse  they  deposited  gr;iiii  and  merchandise  for  their  cus- 
tomers on  the  Dixfield  side.  At  a  short  distance  below  the 
ferry  approaches  they  controlled  land  on  each  shore  of  the 
river  and  one  or  two  small  rowboats  which  they  had  used  in 
going  back  and  forth  from  the  store  to  the  storehouse,  and 
they  gave  their  customers  free  use  of  the  boats  in  crossiiiL^ 
the  river  to  trade  at  their  store  or  storchou.se.  This  privi- 
lege was  well  known  to  ])ers()ns  trading  with  the  (Icfcndants. 
It  was  an  inducement  intended  to  increa.se,  and  did  increase, 
their  business  and  actually  diminished  the  tolls  of  the  ferry. 
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It  was  in  effect  a  transportation  across  the  river  of  persons 
and  property  for  hire ;  they  received  in  the  profits  of  the  sales 
what  was  a  full  equivalent  for  the  ferriage  of  their  customers, 
consisting  of  the  public  generally.  The  defendants  had  an 
undoubted  right  to  keep  and  use  boats  for  their  own  accommo- 
dation in  passing  over  the  river  and  transporting  their  fam- 
ilies, servants  and  goods,  and  to  occasionally  carry  across  a 
customer  and  his  purchases,  or  to  use  them  under  any  similar 
conditions,  because  this  would  not  constitute  a  public  carrying 
for  hire.  The  statute  fixes  no  limit  to  the  exclusive  privilege 
of  the  holder  of  a  ferry  franchise  to  transport  passengers 
'-^^"^  and  property,  and  in  deciding  this  case  it  must  be  deter- 
mined, by  a  rule  of  interpretation  consistent  with  reason  and 
justice,  whether  the  defendant's  boats  were  run  usually  within 
the  line  of  travel  implied  in  the  location  and  establishment  of 
the  plaintiffs'  ferry.  There  was  a  change,  by  regular  proceed- 
ings, of  the  location  of  this  ferry  up  the  river  thirty  or  forty 
rods  from  the  original  ferry  known  as  "Green's  Ferry," 
which  was  then  abandoned;  and  changes  Avere  made  in  the 
highways  leading  to  the  new  location  in  Peru  and  Dixfield. 
There  was  a  bridge  three  and  one-half  miles  above  and  an- 
other seven  miles  below  the  ferry.  The  defendants'  boats  were 
kept  for  the  most  part  at  the  landings  of  the  old  ferry  and 
were  run  at  different  points  between  the  old  and  new  locations. 
Occasionally  they  were  run  in  and  above  the  passway  of  the 
new  ferry.  The  transportation  of  passengers  and  goods  at 
this  point  clearly  diminished  the  plaintiffs'  profits;  and  we 
therefore  hold  that  these  boats  were  run  within  the  line  of 
travel  to  which  the  plaintiffs  had  the  exclusive  ferry  rights,  the 
criterion  being  the  interference  with  the  ferry  franchise  caus- 
ing a  natural,  appreciable  loss  of  patronage :  "Warren  v.  Tanner 
(Ky.),  56  S.  "W.  167,  49  L.  R.  A.  248;  Charles  River  Bridge 
V.  Warren  Bridge,  11  Pet.  420,  9  L.  ed.  773. 

Judgment  for  plaintiffs.     Damages  to  be  assessed  at  nisi 
prius. 


TJi^  Owner  of  a  Ferry  established  by  law  has  a  ri^ht  to  proteetion 
as  against  one  who  sets  up  a  rival  ferry  without  public  authority: 
McGowen  v.  Stark,  1  Nott  &  McC.  387,  9  Am.  Dee.  712;  Smith  V. 
Harkins,  3  Ired.  Eq.  613.  44  Am.  Dec.  83.  But  one  may  lawfully 
use  his  own  boats  for  the  transportation  of  himself,  his  employes, 
guests,  friends,  and  goods,  where  another  has  an  exclusive  right  of 
ferry:  Alexandria  etr-  Ferry  Co.  v.  Wisch.  73  Mo.  fi'i.'j,  39  Am. 
Rep.  535;  Hunter  v.  J^  ore,  44  Ark.  184,  51  Am.  Eep.  589. 
Am.  St.  Rep.,  Vol.   109—32 
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BURRTLL  V.  WIIITCOMB. 

[100   Mp.  286,  61   Atl.   (;78.] 

LIENS,  When  Created. — An  Agreement  to  Give  Security  on 
Property  not  yet  in  Existence  or  in  the  Ownership  of  the  Party  Mak- 
ing the  Contract,  or  property  to  be  acquired  by  bim  in  the  future, 
oonstitutes  ;iii  equitable  lien  on  the  property  so  existing,  or  acquired 
at  a  subsrqiient  time,  which  is  enforceaVjlc  in  the  same  manner  and 
against  the  same  persons  as  the  lien  on  a  specified  thing  existing 
and  owned  by  the  contracting  parties  at  the  time  of  the  contract, 
(pp.  501,  502.) 

MORTGAGE — Voluntary  Delivery  of  the  Property  to  the  Mort- 
gagee, What  Equivalent  to. — The  taking  posse.ssion  of  mortgaged  chat- 
tels by  the  mortgagee,  in  the  exert-ise  of  an  authority  expressly 
granted  by  the  mortgage,  is  equivalent  to  its  voluntary  delivery  to 
liim  by  the  niort^-agor.      (p.  506.) 

MORTGAGE  on  After-acquired  Chattels,  When  Takes  Pre- 
cedence Over  an  Attachment. — If  a  mortgage  includes  an  existing 
stock  of  merchandise  and  all  such  stock  to  be  acquired,  and  authorizes 
the  mortgagee  to  take  possession  of  the  mortgaged  property  and  all 
additions  which  may  be  made  thereto  whenever  he  shall  deem  it  to 
his  interest  to  do  so,  and,  acting  under  this  authority,  he  takes  pos 
session  of  subsequently  acquired  parts  of  such  stock,  though  not  ac- 
<iuir((l  by  the  ])roceed3  of  the  property  owned  by  the  mortgagor  at 
the  date  of  the  mortgage,  his  rights  as  mortgagee  become  [X'rfect 
and  are  superior  to  those  of  a  creditor  attaching  after  possession 
was  taken,     (pp.  50!i,  510.) 

F.  C.  Burrill  and  L.  B.  Deasy,  for  the  plaintiff. 

A.  W.  King,  for  the  defendant. 

287  WHITP:nOUSE,  J.  This  is  an  action  of  trover 
brought  against  the  defendant  as  .sherilT  of  Hancock  county 
to  recover  the  value  of  a  quantity  of  tea  attached  by  him  on 
a  \vrit  in  favor  of  IM.  Gallert  and  against  M.  M.  and  E.  E. 
Davis. 

The  plaintiff  claims  title  to  the  attached  property  by  virtue 
of  a  mortgage  from  the  Davis(>s  to  him,  duly  reconhvl,  in 
which  the  property  is  described  as  follows:  "All  the  slock  in 
tr;idc.  consisting  principally  of  teas,  coflfces,  sjiiccs,  crockcrx 
and  small  wares,  store  furnishings  and  fixtures,  present  and 
future  book  accounts,  now  contained  in  the  store  situatcil  on  tlie 
north  side  of  Main  street,  in  l-JIsworth,  Elaine,  occupied  by  us 
and  where  we  now  cany  on  business  and  also  all  stock  in 
trade,  furniture  and  fixtures  that  may  be  hereafter  acquired. "" 

The  mortgage  also  conl;iins  the  following  provisions  ami 
jigreeiiients:  "  rrovided.  however,  that  it  shall  and  nuiy  be 
l;iwtiil  for  the  sjml  grantors,  .said  M.  M.  &  E.  E.  Davis,  to  con- 
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tinue  in  possession  of  the  property  herein  mortgaged  until 
such  time  as  said  Burrill ....  shall  consider  it  for  his  or  their 
interest  to  take  possession  under  this  mortgage  for  the  en- 
forcement of  any  and  all  rights  given  to  said  Burrill  under 
this  mortgage,  the  said  grantee,  said  Burrill,  by  the  r.ecept- 
ance  of  this  conveyance,  hereby  expressly  constituting  the  said 
grantors,  said  M.  iM.  &  E.  E.  Davis,  his  trustees,  to  continue  in 
possession  of  the  property  herein  mortgaged  until  such  time 
as  said  grantee  shall  deem  it  for  his  interest  to  take  possession 
of  the  same  for  any  of  the  purposes  in  this  mortgage  speci- 
fied, or  for  the  purpose  of  enforcing  his  legal  or  equitable 
rights  hereunder. 

"And  the  said  grantors,  said  jM.  M.  and  E.  E.  Davis,  further 
hereby  agree  and  declare  that  all  stock  in  trade,  general  mer- 
chandise, book  accounts,  and  debts  due,  of  every  name  and 
description  which  they  may  from  time  to  time  hereafter  dur- 
ing the  continuance  of  this  mortgage  add  or  supplement,  or  in- 
corporate with  stock  in  trade,  general  merchandise,  book  ac- 
counts and  debts  due,  and  personal  property  herein  mort- 
gaged, for  the  purpose  of  carrying  on  the  said  business 
^'^**  shall  be  subject  to  and  included  in  this  mortgage,  and  the 
provisions  herein  contained  be  applicable  to  them  also. 

"And  the  said  grantors  hereby  further  agree  that  if  at  any 
time  during  the  continuance  of  this  mortgage  the  said  Charles 
C.  Burrill,  his  executors,  administrators  or  assigns,  shall  deem 
it  for  their  interest  to  take  possession  of  the  property  herein 
mortgaged  or  of  any  additions  thereto  that  may  be  made,  the 
said  Burrill,  his  executors,  administrators  or  assigns,  shall 
thereupon  have  the  right  to  take  such  possession,  peaceably 
and  quietly,  and  that  thereupon  and  so  soon  as  said  Burrill. 
his  executors,  adininistrators  and  assigns,  take  such  possession, 
the  whole  debt  secured  by  this  mortgage  shall  be  due  and  pay- 
able, whether  the  time  for  its  payment  has  elapsed  or  not,  any- 
thing in  this  mortgage  to  the  contrary  notwithstanding,  and 
the  said  Burrill.  his  executors,  administrators  or  assigns,  shall 
thereupon  have  the  right  to  foreclose  this  mortgage  by  any  of 
the  methods  provided  liy  the  law  of  the  state  of  Maine  for  the 

foreclosure  of  mortgage    of    personal    property Said 

Burrill  may  also  have  the  right  to  move  the  goods  to  any  place 
that  he  may  deem  for  his  best  interest." 

At  the  time  oL'  the  execution  and  delivery  of  the  mortgage 
the  tea,  for  the  conversion  of  which  this  suit  is  brought,  had 
not  been  bought  by  the  moi'leagors,  and  was  not  in  thc-ir  pos- 
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session.  Between  the  date  of  the  mortgage  and  Februar>'  19, 
1904,  the  tea  was  broucrht  by  the  mortgagors  and  placed  in 
their  store  as  a  part  of  their  stock  for  the  purpose  of  carrying 
on  their  business.  It  was  not  paid  for  by  the  proceeds  of  any 
of  the  mortgaged  stock. 

On  February  19,  1904,  the  plaintiff,  deeming  it  for  his  in- 
terest so  to  do,  took  possession  of  all  the  stock  in  the  store,  in- 
cluding the  tea,  for  the  purpose  of  enforcing  his  rights  under 
the  mortgage,  and  removed  the  same  to  another  store  and  re- 
tained possession  of  it  until  February  20,  1904,  when  the  tea 
was  attached  and  taken  away  by  the  defendant,  as  sheriff  of 
Hancock  county,  as  above  stated. 

There  was  no  act  of  delivery  of  the  tea  in  question  on  the 
part  of  the  mortgagors  at  any  time  after  it  was  purchased  by 
them,  and  the  taking  possession  of  the  tea  by  the  plaintiff  with 
the  rest  of  the  stock  ^^^  was  without  any  other  con.sent  of  the 
mortgagors  than  that  contained  in  the  agreement  found  in  the 
mortgage. 

By  agreement  of  the  parties  the  case  was  heard  by  the  pre- 
siding judge,  without  the  aid  of  a  jury  with  leave  to  except 
in  matters  of  law.  The  court  found  as  matters  of  fact  that 
the  mortgaire  had  been  foreclosed  and  the  foreclosure  com- 
pleted more  than  forty-eight  hours  before  the  bringing  of  this 
action,  and  also  that  the  written  notice  provided  by  Revised 
Statutes,  chapter  83,  section  45,  had  been  seasonably  given  by 
the  })]aintifT  to  the  defendant. 

But  the  presiding  judge  also  ruled  as  a  matter  of  law  that 
the  mortgage  of  future  acquired  chattels  was  void  against  at- 
taching creditors  without  some  new  act  on  the  part  of  the 
mortgagor,  and  that  possession  taken  without  the  eonsent  of 
the  mortgagor  and  retained  by  the  mortgagee  l)efore  ami  un- 
til the  attachment  was  not  sufiieient  to  make  the  mortgage 
good.  Judgment  was  accordingly  rendered  for  the  defendant, 
and  the  case  comes  to  this  court  on  exceptions  to  this  ruling. 

The  case  thus  stated  presents  for  the  determination  of  the 
court  the  single  question  of  law  whether  a  mortgagee  in  a 
chattel  mortgage  duly  recorded,  who  has  taken  and  retained 
possession  of  after-ac(juired  stock  in  trade  as  a  part  of  the 
property  described  in  the  mortgage,  by  virtue  of  an  ex|)licit 
agreement  in  the  mortgage  authorizing  hira  so  to  do,  is  entitled 
to  hold  such  after-acriuired  property  not  purchased  with  th(; 
proceeds  of  any  of  the  stock  sold,  as  against  a  creditor  who  at- 
taches it  after  possession  taken  by  the  mortgagee. 
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The  defendant  contends  that  inasmuch  as  the  tea  in  ques- 
tion was  not  owned  or  possessed  by  the  mortgagors  at  the  date 
of  the  mortgage,  the  mortgage  itself  was  not  operative  to 
transfer  the  title  to  the  plaintiff;  and  as  there  was  no  sub- 
sequent act  of  delivery  on  their  part,  and  no  voluntary  trans- 
fer of  it  to  the  plaintiffs  or  consent  that  the  plaintiff  should 
take  possession  of  it,  given  after  they  acquired  title  to  it,  the 
possession  taken  and  retained  by  the  plaintiff  by  virtue  of  the 
consent  in  the  mortgage  was  not  sufficient  to  entitle  him  to 
hold  it  even  against  a  creditor  who  did  not  attach  it  until  after 
possession  taken  by  the  mortgagee. 

The  plaintiff  does  not  controvert  the  well-settled  general 
rule  '''*^  that  a  mortgagee  of  after-acquired  chattels  obtains 
uo  title  or  right  to  them  as  against  a  creditor  of  the  mort- 
gagor, who  attaches  them  in  the  hands  of  a  mortgagor  before 
the  mortgagee  has  taken  possession.  The  exceptions  to  this 
rule  respecting  chattels  of  which  the  mortgagor  had  poten- 
tial ownership  at  the  time  the  mortgage  was  given,  and  chat- 
tels purchased  with  the  proceeds  of  those  sold  and  substituted 
for  them  in  accordance  with  the  terms  of  the  mortgage,  as  al- 
ready seen,  are  not  involved  in  the  present  case.  It  is  not 
questioned  that  the  defendant's  attachment  would  have  been 
good  if  it  had  been  made  while  the  tea  was  in  possession  of 
the  mortgagor.  -But  the  plaintiff  contends  that  in  case  of 
mortgages  like  the  one  at  bar,  the  executory  agreement  of  the 
mortgagor  is  a  continuing  agreement,  and  that  the  taking  of 
possession  by  the  mortgagee  of  after-acquired  property  by  vir- 
tue of  the  previous  consent  of  the  mortgagor  given  in  the 
mortgage  is  equivalent  to  a  delivery  of  possession  by  the  mort- 
gagor, and  that  the  mortgagee's  equitable  lieu  is  thereby  made 
good  without  any  new  act  or  consent  on  the  part  of  the  mort- 
gagor. 

The  respective  rights  of  mortgagee  and  attaching  creditors 
or  other  third  parties  in  regard  to  after-acquired  property 
claimed  under  chattel  mortgages  upon  facts  analogous  to  those 
at  bar  have  frequently  received  the  attention  of  this  court,  and 
obiter  dicta  may  be  found,  and  some  early  authorities  are  cited 
in  several  ]Maiue  eases  tending  to  support  the  defendant's  posi- 
tion ;  and,  on  the  other  hand,  recent  decisions  from  other  states 
have  been  cited  with  approval  tending  to  support  the  plaintiff's 
contention;  but  the  precise  question  now  presented  does  not 
appear  to  have  been  necessarily  involved  and  directly  deter- 
jnined  in  any  reported  case  in  this  state.     It  has  often  been 
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decided,  however,  in  other  jurisdictions  by  courts  of  jrreat  re- 
spectability and  hij^h  authority,  and  this  court  is  now  at  lib- 
erty to  julopt  the  view  which  is  most  in  accord  with  the  prin- 
ciples of  equity  and  sound  reason  and  at  the  same  time  best 
supported  by  the  weij?ht  of  judicial  opinion  in  other  American 
states. 

Tt  is  a  well-settled  principle  in  equity  requiring  no  citation 
of  authorities  in  its  support  that  "an  a^rreement  to  fjive  secur- 
ity upon  property  not  yet  in  existence  or  in  the  ownership  of 
the  party  making  the  contract,  or  property  to  be  acquired  by 
him  in  the  future,  ^"*  although,  with  the  exception  of  chattels, 
having  potential  existence,  it  creates  no  legal  estate  in  the 
things  when  they  afterward  come  into  existence  or  are  ac- 
(|uired  by  the  promisor,  does  constitute  an  equitable  lien  upon 
the  pro[)erty  so  existing  or  acquired  at  a  subsequent  time, 
which  is  enforced  in  the  same  manner  and  against  the  same 
parties  as  a  lien  upon  specific  things  existing  and  owned  by 
the  contracting  party  at  the  date  of  the  contract":  3  Pom- 
eroy's  Equity  Jurisprudence,  sec.  1236.  So  in  Mitchell  v.  Win- 
slow,  2  Story,  630,  Fed.  Cas.  No.  9673,  it  is  said  by  Judge 
Story,  "that  whenever  parties,  by  their  contract,  intend  to  cre- 
ate a  positive  lien  or  charge  either  upon  real  or  personal  prop- 
erty, whether  then  owned  by  tlie  assignor  or  contractor  or  not, 
or  if  personal  property,  whether  it  is  then  m  esse  or  not,  it 
nttaehes  in  equity  as  a  lien  or  charge  upon  the  particular 
propoi'ty  as  soon  as  the  assignor  or  contractor  acquires  a  title 
thereto,  against  the  latter  and  all  persons  asserting  a  claim 
thereto  inider  him,  either  voluntarily  or  with  notice  or  in 
hankrupt(;y. " 

In  Griffith  v.  Douglass,  73  Me.  532,  40  Am.  Rep.  395,  relied 
upon  by  the  defendant  as  an  authority  to  support  his  conten- 
tion, this  doctrine  of  e(|uitable  lien  is  recognized  by  our  court. 
In  the  opinion  the  court  say:  "While  at  common  law  the  mort- 
gage covers  the  existent  ])roperty  of  the  mortgagor  and  does 
not  transfer  an}--  right  to  after-acciuirod  ])roperty,  it  is  other- 
wise in  e(|uity.  Tho\igh  that  coui't  recognizes  the  rule  of  the 
common  law,  yet  it  holds  such  conveyance  operative  as  an  ex- 
ecutory agreement   binding  on  tlie  proj>erty  when   acquired. 

The  mortgagor  holds  the  property  as  trustee  and  e(|uity  en- 
forces the  trust.  In  some  cases  the  decision  rests  upon 
grounds  of  an  equitable  lien";  and  Mitchell  v.  AVinsjow.  2 
Story,  630,  Fed.  (las.  No.  9673  is  cited  in  support  of  this  prin- 
ciple. 
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In  Griffith  v.  Douglass,  73  Me.  532,  40  Am.  Rep.  395,  the 
mortgaged  property  consisted  of  hotel  furniture  and  the  mort- 
gage contained  a  provision  that  it  should  be  lawful  for  the 
mortgagors  to  continue  in  the  possession  of  the  property 
"without  denial  or  interruption"  by  the  mortgagee  until  con- 
dition broken.  There  was  a  formal  delivery  of  the  subse- 
quently purchased  goods  to  the  mortgagee  but  possession  of 
them  was  not  retained  by  him.  The  mortgagee's  possession 
was  only  instantaneous.  It  was  immediately  resumed  by  the 
mortgagor.  This  was  the  decisive  fact  in  that  case.  The  court 
say:  "The  authorities  are  uniform  -'^^  in  requiring  not  merely 
delivery,  but  retention,  of  the  property  delivered  as  indis- 
pensable to  the  perfection  of  the  mortgagee's  title." 

The  question  now  before  the  court  was  not  raised  by  the 
facts  disclosed  in  that  case,  and  consequently  it  was  not  there 
adjudicated.  The  elaborate  discussion  in  the  opinion  of  the 
rights  of  mortgagees  in  chattel  mortgages  covering  after-ac- 
quired property  must  be  understood  to  apply  only  to  the  facts 
of  that  case.  The  early  cases  of  Head  v.  Goodwin,  37  Me.  181, 
and  Jones  v.  Richardson,  10  Met.  481,  cited  by  the  defendant, 
are  there  adopted  by  the  court  as  leading  authorities  upon  the 
question  discussed  in  the  opinion.  In  Jones  v.  Richardson, 
it  is  true,  evidence  that  the  mortgagee  had  taken  possession  of 
after-acquired  property  for  the  purpose  of  foreclosure  was 
said  to  be  immaterial  and  some  new  act  on  the  part  of  the 
mortgagor  was  held  to  be  necessary,  thus  apparently  support- 
ing the  defendant's  contention.  But  in  that  case  the  mort- 
gage contained  no  express  agreement  that  the  mortgagee 
should  take  possession.  Furthermore,  the  doctrine  in  that 
case  has  been  repudiated  in  four  subsequent  cases  in  that 
state,  and  thus  the  authority  upon  which  the  decision  in  Head 
V.  Goodwin,  37  ]\Ie.  181,  is  founded,  is  seen  to  ha/e  been  denied 
by  the  court  from  which  it  emanated.  Besides,  the  facts  in 
Head  v.  Goodwin  dift'er  toto  coelo  from  those  in  the  case  at  bar 
and  the  decision  is  in  no  respect  an  authority  for  the  defend- 
ant. There  a  vendor  sold  one-half  of  a  chaise  to  which  he  had 
no  title,  and  afterward  purchased  the  chaise  and  delivered  it 
at  a  certain  stable  into  the  custody  of  the  person  to  whom  he 
had  sold  one-half  of  it;  but  the  court  found  no  satisfactory 
evidence  that  this  delivery  was  made  for  the  purpose  of  effec- 
tuating the  former  sale,  and  held  that  it  was  not  such  a  new 
act  as  to  transfer  the  property. 
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In  Sawyer  v.  Loiij^,  86  Me.  541,  30  Atl.  Ill,  possession  of 
the  stock  was  not  taken  by  tlie  mortgagee,  but  was  retained  by 
the  mortgagor,  and  the  property  passed  to  the  assignee,  who 
transferred  it  to  the  defendant  as  purchaser  of  the  assignee's 
interest.  In  Dexter  v.  Curtis,  91  Me,  505,  64  Am.  St.  Rep. 
266,  40  Atl.  549,  it  was  held  that  while  the  mortgagor  by  the 
terms  of  the  mortgage  had  the  right  to  sell  or  exchange  any 
portion  of  his  stock,  he  did  not  have  the  right  to  sell  those 
goods  to  his  creditors  in  ^^^  payment  of  past  indebtedness. 
The  question  now  before  the  court  was  not  involved  in  either 
of  these  cases. 

On  the  other  hand,  in  Deering  v.  Cobb,  74  Me.  332,  43  Am. 
Rep.  596,  the  facts  more  clearly  resemble  those  in  the  case  at 
bar,  except  that  the  rights  of  an  attaching  creditor  were  not 
involved.  In  the  opinion  the  court  say:  **It  .seems,  also,  that 
when,  as  in  this  case,  a  mortgage  is  effective  between  the 
parties  as  a  transfer  of  title  to  property  to  be  subsequently 
acquired  by  the  use  of  the  proceeds  of  the  original  stock,  and 
the  mortgage  contains  a  power  to  the  mortgagee  to  enter  and 
take  possession  of  such  future  property  when  acquired,  pos- 
.session  taken  and  retained  in  the  exercise  of  that  power 
makes  the  mortgage  effective,  without  any  new  act  of  the 
mortgngor,  against  third  persons  claiming  under  him  by  later 
attachment  or  conveyance." 

"A  proposition  at  least  as  strong  as  this  is  sustained  in 
Jones  on  Chattel  Mortgages,  sections  160,  167,  by  a  full  cita- 
tion of  authorities,  P^nglish  and  American,  which  there  is  no 
occasion  here  to  examine  more  minutely:  Hope  v.  Ilaylry.  5 
El.  &  B.  830;  Moody  v.  Wright,  13  Met.  17,  46  Am.  1^(^'.  706; 
Cook  V.  Corthell,  11  R.  I.  482,  23  Am.  Rep.  518;  Walk.;r  v. 
Vaughn,  33  Conn.  577. 

"But  in  a  more  recent  case  in  jMassachusetts,  which  has 
been  one  of  the  states  to  hold  most  closely  to  common-law 
doctrines  in  regard  to  mortgages  of  this  kind,  it  has  been 
held  that  'if  the  after-acquirod  property  is  taken  by  the 
mortgagee  into  his  possession  before  the  intervention  of  any 
rights  of  third  persons,  he  holds  it  under  a  valid  lien  by  the 
operation  of  the  provision  of  the  mortgage  in  regard  to  it. 
....  Such  taking  of  possession,  though  elVeeted  immediately 
before  insolvency  proceedings  were  instituted,  and  with  full 
knowledge  of  the  insolvency  of  the  mortgagor,  would  not  lie 
the  acceptance  of  a  preference,  but  the  as-sertion  of  a  right 
which  had  boon  previously  acquired  by  the  mortgagee  un'Ier 
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ao  instrument  in  writing  made  when  the  parties  to  it  were 
both  competent  to  contract,  and  when  there  was  no  qualifi- 
cation of  the  right  of  either  to  deal  with  the  other":  Chase 
V.  Denny,  130  Mass.  566. 

In  this  case  our  court  plainly  recognizes  the  progressive  de- 
velopment of  the  law  upon  this  subject,  although  the  precise 
question  ^^*  under  discussion  was  not  then  presented  for  de- 
cision. It  shows  a  strong  tendency  to  reject  the  narrow  inter- 
pretation of  the  common-law  rule  found  in  some  of  the  earlier 
decisions,  and  a  readiness  to  adopt  the  more  reasonable  and 
equitable  doctrine  which  simply  requires  the  mortgagor  to 
observe  the  obligation  of  his  express  agreement  in  the  mort- 
gage. The  common-law  dogma  which  is  said  to  require  some 
new  act  on  the  part  of  the  mortgagor  to  protect  the  mort- 
gagee's lien  appears  to  have  been  founded  mainly  upon  one 
of  Lord  Bacon's  Latin  maxims,  which  declares  that  "though 
the  grant  of  a  future  interest  is  invalid,  yet  a  declaration  may 
be  made  which  will  take  effect  on  the  intervention  of  some  new 
act" — " interveniente  novo  actu. "  As  one  of  the  first  in- 
stances stated  by  Lord  Bacon  to  illustrate  the  maxim  had  ref- 
erence to  a  "new  act"  on  the  part  of  a  grantor,  it  appears 
to  have  been  assumed  by  some  of  the  courts  that  no  other 
act  would  suffice  to  effectuate  the  prior  agreement.  But  such 
a  restricted  meaning  was  not  required  by  the  text  of  the 
maxim,  and  it  was  explicitly  repudiated  in  Congreve  v.  Evetts, 
10  Ex.  298.  In  the  bill  of  sale  in  that  ease  it  was  agreed  that 
the  plaintiff  might  take  possession  of  the  crops  and  other 
ett'ects  which  might  from  time  to  time  be  substituted  in  lieu 
of  the  crops,  or  which  shoidd  be  found  on  the  farm.  The 
plaintiff'  seized  and  took  possession  of  some  of  the  crops  which 
had  been  sown  after  the  indenture  was  made.  In  delivering 
the  judgment  of  the  court  Parke,  B.,  said:  "If  the  authority 
given  by  the  bill  of  sale  had  not  been  executed,  it  would  have 
been  of  no  avail  against  the  execution;  ....  but  when  exe- 
cuted to  the  extent  of  taking  possession  of  the  growing  crops, 
it  is  the  same,  in  our  judgment,  as  if  the  debtor  himself  had 
put  the  plaintiff'  in  actual  possession  of  those  crops":  See. 
also,  Carr  v.  Allatt,  3  Hurl.  &  N.  964. 

But  it  is  suggested  that  by  section  1  of  chapter  93  of  the 
Revised  Statutes:  "No  mortgage  of  personal  property  is  valid 
against  any  other  person  than  the  parties  thereto,  unless  pos- 
session of  such  property  is  delivered  to  and  retained  by  the 
mortgagee,  or  the  mortgage  is  recorded,  etc."     In  this  ease 
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it  has  been  seen  the  mortprage  was  duly  recorded,  and  pos- 
session of  the  proods  therein  described,  including  the  after- 
ac(|uired  property,  was  rightfully  taken  and  retained  by  the 
mortgngee  by  virtue  of  the  consent  of  the  mortgagor  previ- 
ously granted  on  the  ^^  stipulation  of  the  mortgage.  It  is 
univpi-sally  conceded,  as  before  stated,  that  possession  taken 
by  the  mortgagee,  by  virtue  of  the  mortgagor's  consent  given 
after  the  property  is  acquired,  is  to  be  deemed  eq\iivalent  to 
a  voluntary  delivery  by  the  mortgagor,  and  sueh  a  "new  act" 
as  will  effectuate  the  previous  agreement.  It  has  now  been 
shown  by  a  uniform  current  of  modern  decisions  that  the 
law  has  advanced  another  step,  and  now  holds  that  actual 
possession  of  such  property  taken  by  the  mortgagee  in  the 
exercise  of  an  authority  expressly  granted  in  the  mortgage,  is 
also  equivalent  to  a  voluntary  delivery  by  the  mortgagor,  and 
if  such  possession  is  retained,  it  makes  good  the  mortgagee's 
lien  as  against  an  attaching  creditor.  Statutory  provisions 
for  the  registration  of  chattel  mortgages  in  ert'ect  precisely  like 
our  own  existed  in  all  the  states  from  which  the  foregoing 
decisions  have  been  cited,  but  in  no  case  directly  involving 
the  question  now  before  the  court  have  they  been  held  to  be 
in  conflict  with  the  equitable  doctrine  above  stated. 

It  is  uniformly  conceded  that  if  the  mortgagee  takes  pos- 
session of  after-acquired  property,  in  accordance  with  an  ex- 
press agreement  in  the  mortgage,  with  the  conscTit  of  the  mort- 
'jragor  given  after  he  aeciuired  title,  it  will  be  sufficient  to  per- 
fect the  mortgagee's  lien.  But  a  stipulation  in  the  mortgage 
authorizing  the  mortgagee  to  take  possession  at  any  time  is 
not  a  mere  license  revocable  at  the  pleasure  of  the  mortgagor, 
but  a  valid  and  binding  contract  which  continues  in  force 
until  i>err()rined.  It  is  therefore  difiiciilt  to  understand  ui>on 
what  i)rin('i|)le  of  justice  or  conception  ot"  connnon  right  a 
mortgagor  can  be  permitted  to  defeat  the  acknowledged  equi- 
tal)le  rights  of  the  mortgagee  by  simi)ly  withholding  his  con- 
sent in  violation  of  his  express  stipulation  in  the  mortgage. 
According  to  this  doctrine,  if  the  mortgagee  seeks  to  exercise 
his  right  to  take  ])()ssessioii  of  the  })r{)perty  under  the  mort- 
gage, and  the  mortuagor  gives  an  express  assent  not  re(|uire(l 
by  the  terms  of  the  nun'tgage,  the  mortgagee's  e(|uital)le  rights 
are  preserved.  On  the  other  hand,  if  the  mortgagor  objects, 
in  violation  of  his  agreonient,  or  stands  mute,  the  mortLragee's 
possession,  though  expres.sly  authorized  by  the  contract  of  the 
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parties,  will  not  suffice  and  his  rights  are  lost.  Such  a  rule 
cannot  be  founded  on  principles  of  right  and  justice. 

2"**  And  it  will  now  be  seen  that  such  a  rule  has  no  stronger 
support  in  authority  than  it  has  in  reason  and  equity. 

In  Moody  v.  Wright,  13  Met.  17,  46  Am.  Dec.  706,  the  rea- 
sons for  the  contrary  rule  are  thus  stated:  "A  stipulation  that 
future-acquired  property  shall  be  holden  as  security  for  some 
present  engagement  is  an  executory  agreement  of  such  a  char- 
acter, that  the  creditor  with  whom  it  is  made  may,  under  it, 
take  the  property  into  his  possession,  when  it  comes  into  ex- 
istence, and  is  the  subject  of  transfer  by  his  debtor,  and  hold 
it  for  his  security;  and  whenever  he  does  so  take  it  into  his 
possession  before  any  attachment  has  been  made  of  the  same,. 
or  any  alienation  thereof,  such  creditor,  under  his  executory 
agreement,  may  hold  the  same ;  but,  until  such  an  act  done  by 
him,  he  has  no  title  to  the  same;  and  that  such  act  being  done 
and  the  possession  thus  acquired,  the  executory  agreement  of 
the  debtor  authorizing  it,  it  will  then  become  holden  by  virtue 
of  a  valid  lien  or  pledge.  The  executory  agreement  of  the 
owner,  in  such  ease,  is  a  continuing  agreement,  so  that  when 
the  creditor  does  take  possession  under  it,  he  acts  lawfully 
under  the  agreement  of  one  then  having  the  disposing  power, 
and  this  makes  the  lien  good." 

Although  the  reasoning  was  not  essential  to  the  conclusion 
in  that  case,  it  has  been  accepted  by  that  court  as  the  law  of 
that  state  and  applied  in  all  subsequent  cases.  A  copious 
extract  from  the  opinion  in  Chase  v.  Denny,  130  Mass.  566, 
was  made  by  this  court  in  Deering  v.  Cobb,  74  Me.  332,  43 
Am.  Rep.  596. 

In  Blanchard  v.  Cooke,  144  Mass.  207,  11  N.  E.  83,  the 
court  say:  "The  only  apparent  change  in  our  decisions  is, 
tiuit  by  the  recent  cases  possession  of  after-acquired  chattels 
rightfully  taken  by  a  mortgagee  under  the  power  contained 
in  the  mortgage,  if  the  possession  is  retained,  vests  the  title 
in  the  mortgagee  as  against  third  persons,  and  a  delivery  by 
the  mortgagor  is  no  longer  held  to  be  essential Our  re- 
cent decisions  have  therefore  proceeded  upon  the  theory,  which 
by  a  dictum  in  Jones  v.  Richardson,  10  Met.  481,  was  denied, 
that  when  the  chattels  are  acquired  and  are  identified  by  the 
terms  of  the  mortgage,  the  title  passes  as  between  the  parties, 
and  a  possession  rightfully  obtained  by  the  mortgagee,  and 
retained  by  him,  vests  the  title  in  him  as  against  third  per- 
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sons  whose  rijrhts  have  not  attached  ^^"^  before  the  possession 
is  taken,  and  tliat  delivery  by  the  mortgafror  is  not  necessary. 

In  Bennett  v.  Bailey,  150  Mass.  259,  22  N.  E.  916,  it  was 
rtded  at  the  trial  that  the  takinfr  of  possession  of  such  after- 
aeqnirefl  property  by  the  defendant  without  any  delivery  to 
him  by  the  plaintiff  was  insnflRcient,  but  exceptions  to  this  rul- 
inj;  were  sustained.  In  the  opinion  the  court  say:  "It  was 
settled  in  Blanchard  v.  Cooke,  144  :^rass.  207,  11  N.  E.  83. 
after  a  careful  review  and  a  full  consideration  of  the  au- 
thorities, that  possession  of  after-acquired  personal  property, 
rightfully  taken  and  maintained  by  a  mortgagee,  under  a 
mortgage  purporting  to  cover  it,  gives  him  a  title  good  not 
only  against  the  mortgagor,  but  even  against  an  assignee  in 
insolvency  or  an  attaching  creditor.  That  principle  is  ap- 
plicable to  the  present  case." 

In  Rowan  v.  Sharps'  Rifle  Mfg.  Co.,  29  Conn.  282,  where  a 
mortgage  of  a  factory  and  its  equipments  embraced  in  its 
terms  such  machinery  and  stock  as  should  be  afterward  pur- 
chased and  placed  upon  the  premises,  and  the  mortgagee  had 
afterward  taken  possession  of  the  factory  with  such  after- 
acquired  property,  it  was  held  that  whatever  effect  was  to  be 
given  to  the  provision  in  itself,  it  became  operative  upon  pos- 
session being  taken  by  the  mortgasree.  This  was  reaffirmed 
in  Walker  v.  YauG:hn,  33  Conn.  577.  See,  also,  Williams  v. 
r.ritr^s.  n  R.  I.  476.  23  Am.  Hep.  518;  l\rcTiOud  v.  Wakefield. 
70  Vt.  558,  43  Atl.  179;  McCaffrey  v.  Woodin,  65  N.  Y.  459, 
22  Am.  Rep.  644;  Lamson  v.  I\Ioffatt,  61  Wis.  153,  21  N.  W. 
62:  Fisher  v.  Syfers,  109  Iiid.  514,  10  N.  E.  306. 

It  ma}'  be  deemed  worthy  of  observation  that  the  rights 
of  attaching  creditors  were  not  directly  involved  in  any  of  the 
cases  hereinbefore  cited  from  other  states;  but  if  any  author- 
ity is  rerpiired  to  establish  the  proposition  that  an  attaching 
creditor  cannot  acquire  any  rights,  eitlier  statutory  or  equi- 
table, superior  to  those  of  a  mortgagee  who  has  taken  and  re- 
tained ]>ossession  of  the  property  by  virtue  of  an  express  con- 
trnet  in  the  mortgage  authorizing  him  so  to  do,  it  will  be 
furnished  by  the  following  well-reasoned  decisions  from  courts 
of  eminent  respcftjihility. 

In  Francisco  v.  Ryan,  54  Ohio  St.  307,  56  Am.  St.  Rep.  711. 
43  N.  E.  1045,  the  mortgage  contained  a  stipulation  like  that 
in  the  case  at  bar  anthori/.in<:r  the  mortcragee  to  take  possession 
of  the  property,  and  the  court  thus  discussed  the  ^^**  question 
in  the  opinion:  "The  eont'^'ntion  of  the  plaintiffs  in  error  on 
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this  point  is,  that  it  is  essential  to  the  acquisition  of  a  valid 
lien  on  the  after-acquired  i)roperty  under  such  a  mortgage 
that  the  mortgagor  voluntarily  deliver  the  property  to  the 
mortgagee,  or  give  his  consent  to  the  mortgagee's  possession 
when  taken ;  and  that  the  lien  does  not  arise  if,  as  in  this  case, 

the  mortgagee  of  his  own  accord  take  the  possession 

Acting  under  this  contractual  authority  in  obtaining  posses- 
sion of  the  property,  the  consent  of  the  mortgagor  thereto  at 
the  time  can  neither  be  necessary  to  the  legality  of  the  pos- 
session, nor  can  it  in  any  way  add  to  the  rights  of  the  mort- 
gagee. Certainly,  after  possession  so  taken,  the  mortgagor 
could  not  successfully  assert  any  claim  to  the  property,  for 
his  contract  would  prevent  him;  and  as  whatever  title  he 
theretofore  had  to  the  property  is  thereby  extinguished,  noth- 
ing remains  to  be  reached  bj  his  attaching  or  other  creditors, 
unless  it  be  such  surplus  as  should  remain  after  satisfying  the 
mortgagee's  debt." 

In  Barton  v.  Sitlington,  128  Mo.  164,  30  S.  W.  514,  a  chattel 
mortgage  contained  an  agreement  that  it  should  cover  all  mer- 
chandise that  might  subsequently  be  added  to  the  mortgagor's 
stock,  and  it  was  held  thdt  the  mortgagee  acquired  a  valid 
lien  by  taking  possession  under  the  mortgage  before  the  rights 
of  other  creditors  intervened.  In  the  opinion,  the  court  say: 
■'By  the  express  terms  of  the  mortgages  it  was  provided  that 
if  the  mortgagees  should  consider  themselves  insecure,  they 
might  take  possession  of  any  part  or  all  of  said  merchandise, 
and  the  taking  possession  under  an  order  of  delivery,  issued 
in  the  action  of  replevin  instituted  by  the  plaintiffs  to  obtain 
possession  under  the  mortgages,  was  but  a  taking  by  and  with 
an  agreement  entered  into  by  the  mortgagor,  and  was  all  that 

was  necessary The  taking  possession  of  such  property 

by  the  mortgagees  under  the  authority  given  in  the  mortgages 
before  the  rights  of  other  creditors  had  intervened  created  a 
valid  lien  on  such  property :  Jones  on  Chattel  Mortgages,  sees. 
164-168 ;  Keating  v.  Hannenkamp,  100  Mo.  161,  13  S.  W.  89 ; 
Moody  V.  Wright,  13  Met.  17,  46  Am.  Dec.  706." 

So,  also,  in  Tennis  v.  Midkiff,  55  111.  App.  642,  and  Quiria- 
que  V.  Dennis,  24  Cal.  154,  it  was  held  "that  where  a  mortgage 
provides  that  it  shall  cover  after-acquired  property,  and  the 
mortgagee  takes  ^^^  possession  of  such  property,  his  claim  is 
prior  to  that  of  a  subsequent  attaching  creditor." 

In  6  Cyclopedia  of  Law  and  Procedure,  1051,  the  result  of 
all  the  authorities  is  stated  as  a  settled  and  unquestioned  rule 
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that,  with  respect  to  after-acquired  property,  "an  actual 
transfer  of  possession  to  the  niortgaj^ee,  either  by  voluntary  de- 
livery fnmi  tlie  niort,i,'aj4or;  or  by  the  exercise  of  a  jxivver  U) 
take  possession  contained  in  the  niortjraj!;e,  is  such  a  new  act 
as  will  constitute  a  ratification  of  the  mort<;a{?e. "  To  the  san>e 
efl'ect  is  the  rule  formulated  in  5  American  and  En^^lish  En- 
cyclopedia of  Law,  980. 

Nor  is  it  apparent  that  such  a  contract  respectinj^  after- 
acquired  property  is  in  contiavention  of  any  established  rules 
of  puldic  policy.  Indeed,  it  would  seem  to  be  more  in  obe<li- 
ence  to  the  j)rinciples  of  sound  morality  and  consideration  of 
public  duty  to  sanction  the  act  of  the  mortgagee  in  taking  and 
holding  the  property  in  accordance  with  the  express  terms  ot 
the  contract,  rather  than  the  act  of  the  mortgagor  or  an  at- 
taching creditor  in  taking  it  away  from  him  in  violation  of 
the  agreement. 

It  is  accordingly  the  opinion  of  the  court  that  the  action 
is  maintainable  and  that  the  entry  must  be  exceptions  sus- 
tained. 


MORTGAGE  OF  PROPERTY  TO  BE  AFTERWARD  ACQUIRED. 
I.  At  Law. 

a.  The  General  Rule,  510. 

b.  As  Against  Creditors,  511. 

c.  iis  iiuiwecu  tne  irarties,  611. 

d.  On  Property  to  Take  the  Place  of  that  Owned  by  the  Mort- 

gagor, 512. 
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g.  Property    Acquired    by    Conditional    Sale,    513. 
h.  Subordination  of  Mortgagee's  Rights  to  Pre-existing  Liens 
and  Interests,  513. 
n.  In  Equity. 

a.  General  Validity  of,  514. 

b.  Mode  of  Construing  and  Giving  Effect  to,  514. 
III.  Effect  of  Tailing  Possession,  516. 

IV.  Altcr-ac(iUircd  Stocls  of  Goods. 

a.  General  Rule,  518. 

b.  Modiitcatioii  or  Limitations  of  the  General  Rule,  518. 

c.  Denial  as  Against  Creditors,  519. 

V.  Unplautcd  Crops. 

a.  Validity  and  Operation  of  Mortgages  When,  520. 

b.  Potential  Existence  of  Property  is  Essential,  522. 

VI.  Animals  and  Their  Iucrea.se,  523. 
VII.  Real  Estate  Mortgages,  524. 

I.     At  Law. 
a.     The  General  Rule. — At   coininon   law   a  mortgngo   could   operat.- 
i.nlv    on    property    actunlly    in    existence    at    the    tune    of    giving    tlir 
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mortgage,  then  actually  or  potentially  belonging  to  the  mortgagor 
as  an  incident  of  other  property  then  in  existence.  Under  the  com- 
mon-law rule  a  mortgage  of  chattels  which  the  mortgagor  does  not 
own  at  the  time  of  the  execution  of  the  mortgage,  though  he  may 
afterward  acquire  them,  is  void  in  respect  to  the  after-acquired  goods 
as  against  his  subsequent  purchaser  or  attaching  or  judgment  cred- 
itor. Nearly  all  of  the  early  cases  and  quite  a  number  of  the  late 
decisions  maintain  this  rule,  although  the  cases  upon  this  topic 
of  the  law  cannot  be  reconciled  by  any  process  of  reasoning  or  on 
any  principle  of  law.  Among  the  many  cases  which  maintain  that 
a  mortgage  of  property  to  be  acquired  in  the  future,  and  which  at 
the  time  does  not  belong  to  the  mortgagor  and  is  not  coupled  with 
any  interest  in  or  growing  out  of  property  then  belonging  to  him, 
is  not  the  subject  of  a  mortgage,  and  that  a  mortgage  thereof  is 
void  per  se  as  to  attaching  creditors  of,  or  subsequent  purchasers 
from,  the  mortgagor,  may  be  cited  the  following  cases:  Purcell's 
Admr.  v.  Mather,  35  Ala.  570,  76  Am.  Dec.  307;  Burns  v.  Campbell, 
71  Ala.  271;  Hunt  v.  Bullock,  23  111.  320;  Christian  &  Craft  G. 
Co.  V.  Michael,  121  Ala.  84,  77  Am.  St.  Eep.  30.  23  South. 
571;  Ross  v.  Wilson,  7  Bush,  29;  Long  v.  Hines,  40  Kan.  220,  10 
Am.  St.  Eep.  192,  19  Pac.  796;  Griffith  v.  Douglass,  73  Me.  532,  40 
Am.  Rep.  395;  Jones  v.  Richardson,  10  Met.  481;  Pettis  v.  Kellogg. 
7  Cush.  456;  Chesley  v.  Josselyn,  7  Gray,  489;  Ferguson  v.  Wilson, 
122  Mich.  97,  80  Am.  St.  Rep.  543,  80  N.  W.  1006;  Steele  v.  Ashen - 
felter,  40  Neb.  770,  42  Am.  St.  Rep.  694,  59  N.  W.  361;  Smithurst 
V.  Edmunds,  14  N.  J.  Eq.  408;  Otis  v.  Sill,  8  Barb.  102;  Farmers' 
Loan  #tc.  Co.  v.  Long  Beach  etc.  Co.,  27  Hun,  89;  Beebe  v.  Richmond 
etc.  Co.,  13  Misc.  Rep.  737,  35  N.  Y.  Supp.  1;  Williams  v.  Briggs,  11 
R.  L  476,  23  Am.  Rep.  518;  Phelps  v.  Murray,  2  Tenn.  Ch.  746; 
Single  v.  Phelps,  20  Wis.  39S;  Mowry  v.  White,  21  Wis.  417;  Hunter 
V.  Bostworth,  43   Wis.  583;   Case   v.  Fish,  58  Wis.  56,  15  N.  W'.   SOS. 

b.  As  Against  Creditors. — Under  the  common-law  rule  a  mortgage 
of  property  to  be  acquired  in  the  future  is  constructively  fraudulent 
as  to  the  creditors  of  the  mortgagor  other  than  the  mortgagee,  and 
while  it  has  been  said  that  such  a  mortgage  is  good  against  creditors 
until  attacked  for  fraud,  it  is  sufficient,  in  order  to  constitute  such 
an  attack,  to  state  that  the  property  sought  to  be  subjected  was  ob- 
tained subsequently  to  the  giving  of  the  mortgage,  and  is  only  em- 
braced in  it  by  a  clause  attempting  to  cover  after-acquired  property: 
Loth  V.  Carty,  85  Ky.  591,  4  S.  W.  314.  Thus  a  stipulation  in  a 
mortgage  of  personal  property  that  property  subsequently  purchased 
by  the  mortgagor  shall  be  subject  to  the  same  lien  does  not,  with- 
out any  other  or  further  act,  bind  such  after-acquired  property,  but 
it  does  not  vitiate  the  mortgage  as  to  property  to  which  it  attached 
at  the  time  of  its  execution :  Codman  v.  Freeman,  3  Cush.  306, 

c.  As  Between  the  Parties. — Of  course  a  mortgage  of  after-ac- 
quired property  is  valid  as  to  the  immediate  parties;  at  least  this  is 
the  result   of   cases   examined:   Ludwig  v.  Kipp,  20   Hun,  265;   Ken- 
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nedy  v.  National  Union  Bank,  23  Hnn,  494;  Perry  v.  White,  111 
N.  C.  197.  16  S.  E.  172.  A  number  of  cases  are  also  found  which 
maintain  that  even  at  law  a  recorded  mortgage  of  chattels  may  be 
made  to  cover  future  acquis.'tions,  and  that  the  rights  of  the  mort- 
gagee' therein  will  be  enforced  against  all  persons  having  notice, 
oven  though  they  be  attaching  creditors  of  the  mortgagor:  Scharfen- 
Inirg  V.  Bishop,  35  Iowa,  60;  and  that  a  chattel  mortgage  may  law- 
fully cover  after-acquired  property  and  is  not  void  as  against  the 
mortgagor's  creditors  simply  because  it  contains  a  clause  covering 
sucli   property:   Louden  v.  Vinton,  108   Mich.   313,  66  N.   W.  222. 

d.  On  Property  to  Take  the  Place  of  that  Owned  by  the  Mortgagor. 
In  Ptabody  v.  Laudon,  61  Vt.  318,  15  Am.  St.  Eep.  903,  17  Atl. 
781,  the  court  decided  that  a  chattel  mortgage,  duly  recorded,  de- 
claring that  the  mortgagor  may  remain  in  possession,  and  sell  the 
mortgaged  property  as  opportunity  presents,  the  property  as  sold 
to  be  added  to  and  replaced  with  other  o .  like  kind  and  of  sufli- 
cicnt  value  to  keep  the  security  of  the  mortgagee  good,  but  not 
providing  that  the  avails  of  sales  shall  be  accounted  for  by  the  mort- 
gagor, is  prima  facie  valid,  as  against  an  attaching  creditor  of  the 
mortgagor.  A  mortgage  making  such  after-acquired  and  substituted 
property  subject  to  its  terms  is  valid:  Peabody  v.  Landou,  01  Vt. 
;>18,  15  Am.  St.  Kep.  903,  17  Atl.  781.  See  the  note  appended  to 
this  case  as  reported  in  15  Am.  St.  liep.  912-917.  It  was  also  decided 
ill  an  early  case  in  Missouri  that  a  mortgage  of  property  with  a 
elause  covering  after-acquired  goods,  and  giving  the  mortgagor  the 
right  to  possession  and  to  sell  in  the  regular  course  of  business,  was 
not  void  on  its  face  by  reason  of  such  provision  as  against  the 
mortgagee  and  in  favor  of  creditors  of  the  mortgagor:  State  v. 
Tasker,  31  Mo.  445;  and  -this  rule  has  been  uniformly  followed 
in  that  state:  Wright  v.  Birchcr's  Exr.,  72  Mo.  179,  37  Am.  Kep. 
433;  Thompson  v.  Focrstel,  10  Mo.  App  290;  Smith- Wallace  Shoe  Co. 
V.   Wilson,  G3  Mo.  App.  326.     See,  also,  post,  subd.  IV. 

e.  Cases  Affirming  the  General  Validitj'  of. — Authority  is  not 
wanting  to  sustain  the  proposition  that  independent  of  any  equitable 
consideration  or  principle  a  chattel  mortgage  may  validly  cover 
after-acquired  property:  Washington  Trust  Lo.  v.  Morse  Iron  Works, 
lOG  N.  Y.  App.  Div.  195,  94  N.  Y.  Supp.  495  Thus  some  of  the  cases 
maintain  that  where  persons  by  their  contract  in  clear  terms  ex- 
press an  intention  to  create  a  mortgage  lien  upon  personal  property 
not  then  owned,  but  to  be  subsequently  acquired  by  the  mortgagor, 
wlietlier  then  in  being  or  not,  the  mortgage  attaches  as  a  lien  on 
the  property  as  soon  as  the  inorlgagor  acquires  it,  as  against  him 
and  all  claiming  under  him  with  notice  or  by  voluntary  conveyance, 
the  same  as  if  the  property  had  belonged  to  him  when  the  mortgage 
was  executed:  Morton  v.  Williamson,  72  Ark.  39U,  81  S.  \V.  2;J5; 
Ludlum  V.  Kothchild,  41  Minn.  218;  Sillers  v.  Lester,  48  Miss.  513, 
43  N.  W.  137;  Brown  v.  Dail,  117  N.  C.  41,  23  S.  E.  45.  In  Judge 
V.   .lones,  09  Tenn.   2U,  42   S.   W.  4,  the   court   said:    "It  is  now  well 
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settled  that  a  valid  mortgage  may  be  made  of  property  not  in  ex- 
istence at  the  date  of  the  mortgage,  so  as  to  operate  and  attach 
to  it  as  soon  as  it  comes  into  existence,  and  make  it  an  effective 
security  for  the  debt  provided  for  in  the  mortgage."  Under  this 
rule  a  mortgage  of  all  future  book  accounts  is  valid  and  includes 
all  unpaid  accounts  which  are  the  proper  subject  of  a  book  entry 
whether  or  not  such  entry  has  been  made:  Dunn  v.  Michigan  Club, 
115  Mich.  409,  73  N.  W.  386.  Or  a  chattel  mortgage  of  personal 
property  covering  additions  to  maintain  its  condition  and  efficienoy, 
is  valid  as  against  the  mortgagor,  and  will  be  enforced  as  to  the 
additions  made  for  the  purpose  named,  by  a  purchaser  from  the 
mortgagor  who  assumes  his  obligations  under  the  mortgage,  as  against 
judgment  creditors  subsequently  levying  on  the  property:  Stoll  v. 
Silson,  65  N.  J.  Eq.  552,  56  Atl.  710;  In  re  Sentenne  &  Greene  Co., 
120  Fed.  436. 

f.  Expression  of  Intention  to  Cover  Subsequently  Acctuired  Prop- 
erty.— The  intention  of  the  parties  that  the  mortgage  shall  take  ef- 
fect upon  and  include  property  not  then  owned  by  the  mortgagor,  but 
to  be  subsequently  acquired  by  him,  must  be  expressed  by  the  mort- 
gage itself  in  words  suliicient  to  carry  the  intention  into  effect: 
Montgomery  v.  Chase,  30  Minn.  132,  14  N.  W.  586;  Van  Vechten 
V,  McKoue,  69  Hun,  510,  23  N.  Y.  Supp.  428.  A  chattel  mortgage 
will  not  cover  after-acquired  property  unless  the  intention  that  it 
shall  do  so  is  fully  and  clearly  expressed:  Letouruo  v.  Einggold,  3 
Cranch  C.  C.  103,  Fed.  Cas.  No.  8282.  Thus  a  mortgage  conveying 
a  stock  of  goods  and  all  bocks  of  account  and  rights  of  credit  aris- 
ing out  of  the  business  will  not  cover  accounts  subsequently  accruing 
upon  the  sale  of  the  goods  by  the  mortgagor  with  the  consent  of  the 
mortgagee,  in  the  regular  course  of  trade:  Lormer  v.  Allyn,  64  Iowa, 
725,  kli  N.  W.  149. 

g.  Property  Acquired  by  Conditional  Sale. — A  mortgage  of  after- 
acquired  chattels  of  the  mortgagor  does  not  include  such  property 
delivered  to  him  under  a  conditional  contract  of  sale:  General  Elec- 
tric Co.  V.  Transit  Equipment  Co.,  57  N.  J.  Eq.  460,  42  Atl.  101. 
And  if  it  comes  under  the  mortgage  at  all,  it  comes  under  the  terms 
of  such  sale:  Washington  Trust  Co.  v.  Morse  Iron  Works,  106  N.  Y. 
App.  i)iv.  195,  94  N.  Y.  ISupp.  495. 

h.  Subordination  of  Mortgagee's  Eights  to  Pre-existing  Liens  and 
Interests. — A  mortgage  covering  all  after-acquired  property  attaches 
only  to  such  interest  therein  as  the  mortgagor  acquires,  subject  to 
any  liens  under  which  it  comes  into  the  mjrtgagor's  possession.  Thus 
if  the  mortgagor  purchases  property  subject  to  a  lieu  for  the  purchase 
price,  such  lien  is  not  displaced  by  the  general  mortgage:  United 
States  V.  New  Orleans  E.  11.,  12  Wall.  362,  20  L.  ed.  434.  An  after- 
acquired  property  clause  in  a  mortgage  attaches  to  property  tc  which 
the  mortgagor  subsequently  acquires  either  the  legal  or  equitable 
titk.  but  subject  to  the  limitation  that  the  mortgagee  is  not  a  pur- 
Am.   St.  Rep.,  Vol.   109  —33 
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fhaser  for  value  as  to  such  property,  and  can  take  by  way  of  lien 
no  greater  interest  thar  that  acquired  by  the  mortgagor,  and  the 
mortgagee's  lien  is  subject  to  all  known  liens  or  equities,  valid 
against  the  mortgagor,  which  arise  in  the  act  of  purchase  or  acquisi- 
tion, and  which  qualify  the  scope  and  extent  of  the  ownership: 
Harris  v.  Youngstown  Bridge  Co.,  33  C.  C.  A.  69,  90  Fed.  322.  The 
after-acquired  property  clause  in  a  mo-tgagc  can  only  take  effeet  an 
to  such  property  subject  to  the  vendor's  lien  thereon,  unless  there 
arfc  reasons  which  render  the  enforcement  of  such  lien  inequitable 
as  between  the  vendor  and  the  mortgagee:  Venner  v.  Farmers'  Loan 
etc.  Co.,  33  C.  C.  A.  95,  90  Fed.  348. 

II.    In  Equity. 

a.  General  Validity  of. — Many  of  the  cases,  while  they  hold  that 
under  the  doctrine  of  the  common  law  a  mortgage  covers  only  the 
existent  property  of  the  mortgagor,  no  matter  what  its  terms,  and 
does  not  transfer  any  right  to  after-acquired  property,  yet  admit 
that  it  is  otherwise  in  equity,  and  that  though  that  court  recognizes 
the  rule  of  the  common  law,  yet  it  holds  such  conveyance  operative 
as  an  executory  agreement  binding  on  the  property  when  acquired, 
the  mortgagor  holding  the  property  and  equity  enforcing  the  trust, 
and  in  some  of  the  decisions  the  adjudications  rest  upon  the  ground 
of  an  equitable  lien:  Griffith  v.  Douglass,  73  Me.  532,  40  Am.  Rep. 
."^95;  Sillers  v.  Lester,  48  Miss.  513;  ("ayce  v,  Stovall,  50  Miss.  39;i; 
Keating  v.  Hannenkamp,  100  Mo.  161,  13  S.  W.  89;  National  Sav. 
etc.  Bank  v.  Small,  7  Fed.  837.  "At  common  law  no  mortgacje  was 
valid  except  upon  property  in  existence  and  actually  or  potent iully 
the  property  of  the  mortgagor  when  the  mortgage  is  given.  This 
doctrine  has  been  modified  to  a  varying  extent  in  different  juris- 
dictions. We  need  not  consider  the  much  discussed  question  whether 
a  mortgage  upon  subsequently  acquired  property  is  valid  as  to  thiid 
persons  who  have  acquired  rights  by  attachment  or  levy  of  an  exe- 
cution. The  decisions  on  that  point  are  diametrically  opposed,  and 
by  courts  of  the  highest  dignity.  In  the  present  instance,  the 
controversy  is  between  the  mortgagor  and  the  assignee  of  the  pur 
chaser  at  the  mortgage  sale.  No  rights  of  third  persons  have  inter- 
vened. In  such  cases  the  great  weight  of  authority  now  is  in  favor 
of  the  validity  of  such  contract  in  equity  between  the  parties'": 
Perry  v.  White,  111  N.  C.  197,  16  S.  E.  172. 

b.  Mode  of  Construing  and  Giving  Effect  to. — The  rule  in  equity 
as  to  after  acquired  property,  when  the  innrtgageo  has  not  taken 
possession,  and  wlicn  the  mortgagor  has  done  no  act  to  eondnn 
the  mortgage,  is  that,  while  such  mortgage  does  not  pass  the  title  :is 
to  such  property,  it  is  o[><  rative  as  an  executory  agreement,  wliicii 
attaches  to  the  property,  and  in  equity  transfers  the  beneficial  in 
tercst  to  the  mortg:i;j;(M',  the  inorfgngor  being  regarded  as  a  tnintee 
for  him.  In  equity  the  estate  attaches  as  soon  as  the  property  is 
acquired  by  the  debtor.  At  law  pr  perty  not  existing,  but  to  be 
acquired    at    a    future    time,    is    not    assignalile;    in    equity    it    is    traus- 
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ferable.  When  the  property  is  acquired  by  the  mortgagor,  equity 
will  transfer  it,  and  when,  after  such  acquisition,  it  is  taken  into 
possession  by  the  mortgagee,  it  is  good  at  law  against  all  persons, 
creditors,  with  liens  attaching  after  such  change  of  possession  in- 
cluded: Tennis  v.  Midkiflf,  55  111.  App.  642.  This  rule  was  applied 
in  Perkins  v.  Loan  etc.  Bank,  43  S.  C.  39,  20  S.  E.  759,  where  the 
court  said  that  ' '  it  seems  to  us  that  the  true  rule  is  stated  and  the 
proper  distinction  is  drawn  in  the  following  quotation  from  Parker 
V.  Jacobs,  14  S.  C.  112,  37  Am.  Rep,  724:  'Thero  can  be  no  doubt 
that  the  rule  at  law  is  that  it  is  necessary  to  the  validity  of  the 
mortgage  that  the  mortgagor  should  have  a  present  property,  either 
actual  or  potential,  in  the  thing  mortgaged,  but  in  equity  the  rule 
is  different.'  As  is  said  by  Judge  Story  in  Mitchell  v.  Winslow,  2 
Story,  630:  'It  seems  to  be  the  clear  result  of  all  of  the  authorities 
that  wherever  the  parties,  by  their  contract,  intended  to  create  a 
positive  lien  or  charge,  either  upon  real  or  personal  property,  whether 
then  owned  by  the  assignor  or  not,  or,  if  personal  property,  whether 
it  is  then  in  esse  or  not,  it  attaches  in  equity  as  a  lien  or  charge  upon 
the  particular  property,  as  soon  as  the  assignor  or  contractor  ac- 
quires a  title  thereto,  against  the  latter  and  all  persons  asserting  a 
claim  thereto  under  him,  either  voluntarily  or  with  notice,  or  in 
bankruptcy.'  This  doctrine  is  fully  established  by  the  case  of 
Holroyd  v.  Marshall,  10  H.  L.  Cas.  191,  i.nd  is  recognized  in  Mc- 
Caffrey v.  Woodin,  65  N.  Y.  459,  22  Am.  Rep.  644.  We  take  it, 
therefore,  that  a  mortgage  on  personal  property,  in  which  the  mort- 
gagor has  no  present  interest,  either  actual  or  potential,  is  ineffectual 
to  transfer  the  legal  title  to  such  property  when  subsequently  ac- 
quired by  the  mortgagor,  unless,  when  acquired,  possession  thereof 
is  given  to  the  mortgagee,  or  taken  by  him  under  the  mortgage:  Moody 
V.  Wright,  13  Met.  17,  4G  Am.  Dec.  706;  Williams  v.  Briggs,  11  R.  1. 
476,  23  Am.  Rep.  518,  and  many  cases  there  cited;  but  that  in  equity 
such  a  mortgage  is  effectual  to  charge  the  property  as  soon  as  it  is 
acquired  by  the  mortgagor,  and  before  possession  is  obtained  by  the 
mortgagee,  with  an  equitable  lien  which  will  prevail  against  a  sub- 
sequent judgment  or  attaching  creditor":  Perkins  v.  Loan  etc.  Bank, 
43  S.  C.  39,  20  S.  E.  759.  Mortgages  of  future  acquisitions  of  prop- 
erty are  upheld  in  equity  and  liberally  construed.  Equity  treats  a 
mortgage  of  property  to  be  subsequently  acquired  as  a  contract  bind- 
ing in  conscience  to  execute  a  mortgage  upon  it  the  instant  it  comes 
into  being  and  will  enforce  specific  performance.  It  does  more,  and 
considers  it  as  already  done,  if  no  specific  performance  is  requested, 
and  then  binds  everybody  to  respect  the  equitable  lien  who  knows 
of  it,  or,  without  knowing  of  it,  has  got  the  property  without  valuable 
consideration:  Little  Rock  etc.  Ry.  Co.  v.  Page,  35  Ark.  304.  At 
common  law  things  not  having  an  existence,  actual  or  potential,  were 
not  the  subject  of  sale,  assignment,  or  mortgage,  but  in  a  court  of 
equity,  such  mortgage  creates  an  equitable  lien  or  interest  which 
attaches  to  the  property  when  it  comes  into  existence,  or  is  ac- 
quired, and  wliich  the  court  will  protect  and  enforce  against  all  otl'fr 
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persons  than  bona  fide  purchasers  without  notice:  Hurst  v.  Bell,  72 
Ala.  3.36;  Cunimings  v.  Consolidated  ete.  Water  Co.,  27  R.  I.  195, 
<>1  All.  a.W;  Beall  v.  White,  94  U.  S.  382,  24  L.  ed.  173.  A  mort- 
gage of  personal  property  to  be  subsequently  acquired  creates  a  lien 
on  such  property  when  acquired,  which  is  valid  in  equity  against 
the  mortgagor  or  his  voluntary  assignee:  Williams  v.  Winsor,  12 
R.  I.  9.  ISuch  equitable  lien  is  valid  as  against  the  mortgagor  and 
;vlso  as  against  a  subsequent  mortgagee  with  notice:  Keating  v. 
Hannenkamp,  100  Mo.  161,  13  S.  W.  89.  Some  of  the  cases  decide 
that  as  a  general  rule  at  law  a  mortgage  ot  property  to  be  acquired 
iu  future  is  void,  and  that  if  it  can  be  upheld  in  equity,  it  is  only 
valid  as  a  contract  to  assign  when  the  property  shall  be  acquired, 
and  not  as  an  assignment  of  a  present  interest,  and  that  if  enforce- 
able in  equity  at  all,  it  can  only  be  enforced  as  a  right  under  a 
contract,  and  not  as  a  trust  attached  to  the  property:  Ross  ▼.  Wil- 
son, 7  Bush,  29;  Otis  v.  Sill,  8  Barb.  102.  The  true  rule  and  the  bet- 
ter doctrine  is  perhaps  the  best  stated  and  most  fully  expounded  in 
Everman  v.  Robb,  52  Miss.  653,  24  Am.  Rep.  682,  to  the  effect  that 
at  common  law  a  chattel  mortgage  could  only  operate  upon  property 
in  actual  existence  at  the  time,  and  was  not  valid  as  to  goods  not 
then  iu  esse  or  which  did  not  belong  to  the  mortgagor  actually  or 
potentially.  The  legal  consequence  of  the  forfeiture  of  the  condi- 
tion of  a  chattel  mortgage  is  to  vest  in  the  mortgagee  the  right  to 
possession  and  an  absolute  right  to  the  property.  He  may  sell  and 
pass  the  title  without  foreclosure,  especially  after  notice  to  the 
mortgagor  to  redeem.  But  iu  modern  times  courts  of  equity,  to  give 
effect  to  contracts  where  public  policy  would  not  be  contravened  or 
fraud  perpetrated,  have  imparted  tlie  virtue  of  securities  by  way  of 
liens  to  many  instruments  which  courts  of  law  would  not  regard 
■IS  ojx  rating  as  a  grant  or  assignment  of  the  thing.  When  it  is 
said  that  a  mortgage  of  a  thing  not  in  esst  is  void  at  law  nothing 
more  is  meant  than  that  the  instrument  does  not  pass  the  title  to 
the  after-acquired  property. 

III.  Effect  of  Taking  Possession. 
In  many  jurisdictions  a  mortgage  of  personal  property  to  be  snb- 
sequcntly  acquiriMl  is,  of  itself,  inefToetual  to  vest  in  the  mortgagee 
u  legal  title  to  the  property,  even  after  its  acquisition  without  some 
further  act  on  his  part,  and  still  in  all  of  such  jurisdictions  it  is 
•  lei-iilcd  that  if  after  tiie  acquisition  of  such  after-acquired  property, 
the  iiKirtgagce  by  deli  very  from,  or  by  consent  of,  the  mortgagor, 
takes  posHt  ssion  of  the  jiropcrty  uiuler  the  mortgage  conveyance,  the 
title  thereto  both  in  law  and  in  equity  vests  in  the  mortgagee  with 
out  'urtlur  ?<>iivcvaiuc:  Biirl'nrd  v.  I  ir.st  Nat.  Bank,  .TO  Ind.  App. 
:584,  (]()  N.  K.  78;  Cook  v.  Cnrtlicli,  11  K.  1.  482,  23  Am.  Kep.  518. 
This  is  the  rule  in  those  .stales  where  it  is  squarely  maintained  thai 
a  mortgage  of  personal  ])roperty  to  be  aftcr-acqiiire(l  conveys  no 
title  to  such  property  when  accjuired,  which  is  valid  at  law  as 
.igainst    the    mortgagor,    liiri   assignee   in    insolvenc}',   or    his   creditor-. 
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unless  after  such  acquisition  possession  of  such  property  is  given 
to  or  taken  by  the  mortgagee  under  the  mortgage:  Harriman  v. 
Woburii  Electric  Light  Co.,  163  Mass.  85,  39  N.  E.  1004;  Moody  v. 
Wright,  13  Met.  17,  46  Am.  Dec.  706;  Chapman  v.  Weimer,  4  Ohio 
St.  481;  Williams  v.  Briggs,  11  E.  I.  476,  23  Am.  Rep.  518;  Farmers' 
Loan  etc.  Co.  v.  Commercial  Bank,  11  Wis.  207.  The  theory  upon 
which  these  cases  are  decided  is  that  a  stipulation  in  a  mortgage 
that  it  shall  constitute  a  lien  on  property  subsequently  acquired  by 
the  mortgagor,  while  not  creating  a  present  lien,  nor  a  lien  when 
and  as  the  goods  are  acquired  by  the  mortgagor,  yet  constitutes  a 
valid  contract  for  a  lien  on  such  after-acquired  property,  and  pos- 
session thereof  lawfully  taken  by  the  mortgagee  has  the  same  effect 
of  protecting  it  in  his  hands  from  the  claims  of  the  mortgagor's 
creditors,  as  has  possession  taken  of  the  property  owned  by  the 
mortgagor  at  the  time  of  the  execution  of  the  mortgage:  Griffith 
V.  Douglass,  73  Me.  532,  40  Am.  Eep.  495;  Francisco  v.  Ryan,  54 
Ohio  St.  307,  56  Am.  St.  Rep.  711,  43  N.  E.  1045,  A  stipulation  in 
a  chattel  mortgage  that  it  shall  include  subsequently  acquired  prop- 
erty is  an  executory  agreement  of  such  a  character  that  the  mort- 
gagee may  under  it  take  the  property  into  his  possession  when  it 
comes  into  existence  and  hold  it  for  his  security,  and  if  he  reduces 
it  to  his  possession  before  any  other  lien  has  attached,  he  will  hold 
it  clear  of  after-attaching  liens:  Pinkstaff  v.  Cochran,  58  111.  App. 
72.  After-acquired  property  may  be  mortgaged,  and  it  will  be  sub- 
ject to  the  mortgage  lien  if  the  mortgage  is  properly  executed,  ac- 
knowledged, and  recorded,  and  if  possession  is  taken  of  the  property 
before  any  other  lien  has  attached:  Gregg  v.  Sanford,  24  111.  17,  76 
Am.  Dec.  719,  and  extended  note,  pp.  723-732.  A  clause  in  a  chat- 
tel mortgage  that  it  shall  cover  all  after-acquired  personalty  of  the 
same  nature  as  that  mortgaged  is  valid,  and  the  mortgagee  acquires 
a  valid  lien  by  taking  possession  under  the  mortgage  before  the  rights 
of  other  creditors  intervene:  Petring  v.  Chrisler,  90  Mo.  049,  3  S. 
W,  405,  Peabody  v.  Landon,  61  Vt.  318,  15  Am.  St.  Rep.  903,  17 
Atl.  781;  Barton  v.  Sitlington,  128  Mo.  164,  30  S.  W.  514;  Moore  v. 
Byrum,  10  S.  C.  452,  30  Am.  Rep.  58.  A  mortgage  of  personal  prop- 
erty not  yet  acquired  by  the  mortgagor  will  take  effect  as  against 
him,  and  others  not  having  acquired  precedent  rights,  on  the  titli' 
becoming  vested  in  the  mortgagee  by  his  having  taken  possession  of 
such  after-acquired  property:  Walker  v.  Vaughn,  33  Conn.  577.  A 
mortgage  upon  chattels  thereafter  to  be  acquired  by  the  mortgagor 
does  not  give  title  to  those  chattels  to  the  mortgagee  when  they  are 
acquired  by  the  mortgagor,  but  if  they  are  taken  by  the  mortgagee 
into  his  possession  before  the  intervention  of  any  rights  of  third 
persons,  he  will  hold  them  under  a  valid  lien  by  operation  of  the 
provisions  of  the  mortgage  in  regard  to  them:  Tennis  v.  Midkiff, 
55  111.  App.  642.  If  a  mortgage  of  a  factory  and  its  equipments 
embraces  in  its  terms  such  machinery  and  stock  as  shall  be  after- 
ward purchased  and  placed  upon  the  premises,  and  the  mortgagee 
afterward   takes   possession   of   the   factory,   together   with   such   sub- 
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sequently  acquired  property,  no  matter  what  effect  is  to  be  given 
to  the  provLsion  as  to  after-acquired  property,  in  itself,  it  becomes 
operative  upon  possession  being  taken  by  the  mortgagee  so  as  to 
make  him  chargeable  with  the  property  in  favor  of  later  encum- 
brances, as  to  the  surplus  part  of  the  mortgage  fund:  Eowan  v. 
Sharps'  Rifle  Mfg.  Co.,  29  Conn.  282.  A  chattel  mortgage  on  after- 
acquired  property,  under  which  the  mortgagee  has  taken  possession 
with  the  mortgagor's  consent,  is  valid  against  the  mortgagor's  trus- 
tee in  bankruptcy,  in  the  absence  of  an  express  finding  that  such 
possession  was  taken  for  the  purpose  of  affording  a  preference  to 
Borae  creditor  or  creditors,  although  such  possession  was  acquired 
within  four  months  prior  to  the  date  of  the  mortgagor's  petition 
in  bankruptcy  and  with  knowledge  that  the  mortgagor  was  insol- 
vent and  contemplating  bankruptcy  proceedings.  Nor  is  this  result 
prevented  by  the  fact  that  when  the  mortgagee  took  possession  of 
the  property  it  was  subject  to  an  attachment  which  was  invalidated 
by  the  bankruptcy  proceedings:  Thompson  v.  Fairbanks,  75  Vt.  .'ttjl, 
104  Am.  St.  Rep.  899,  56  Atl.  11.  To  the  same  effect:  McLoua  v, 
Wakefield,  70  Vt.  558.  43  Atl.  179. 

IV.    After-acquired   Stock   of   Goods. 

a.  General  Rule. — Although  the  authorities  are  conflicting  and 
irreconcilable,  the  greater  number  of  cases  maintain  that  a  mortgage 
of  a  stock  of  goods,  together  with  any  additions  made  thereto,  or 
other  goods  purchased  and  placed  with  the  original  stock  by  way 
of  replenishing  it,  is  valid  not  only  as  between  the  j)arlies  but 
also  as  to  attaching  or  judgment  creditors  of  the  mortgagor.  The 
ruling  of  these  cases  is  that  a  chattel  mortgage  of  all  the  goods 
or  stock  of  merchandise  then  in  a  store  or  storehouse,  including  all 
additions  thereto,  and  all  that  may  at  any  time  during  the  continu- 
ance of  the  mortgage  be  purchased  or  obtained  to  replenish  or  re- 
place such  stock,  shows  the  intention  of  the  parties  to  mortgage  as 
after-acquired  property  the  additiojis  to,  or  stock  pureliastd  to 
replenish,  the  original  stock  on  hand  at  the  date  of  the  mortgage,  and 
tliat  such  mortgage  is  valid  as  between  the  parties  and  against  at- 
taching or  judgment  creditors  of  the  mortgagor:  McKay  v.  8hot- 
well,  G  Dak.  124,  50  M.  W.  622;  Wardlavv  v.  Mayer,  77  Ua.  O-'U; 
Scharfcuburg  v.  Bishop,  35  Iowa,  6U;  blepheus  v.  I'euce,  5U  iuwa, 
257,  9  JSi.  W.  215;  American  Cigar  Co.  v.  i'oster,  oG  ^iich.  oGS;  Cad- 
well  V.  Pray,  41  Mich.  3U7,  2  N.  W.  52;  Hudson  v.  Mcivale,  10  7  xMich. 
22,  Gl  Am.  St.  Rep.  olO,  G4  X.  \V.  72  7;  State  v.  Byrne,  u.j  Mo.  J  t,'; 
I'agr  V.  iveudig  (N.  J.  i^q.),  7  Atl.  S7b;  liusukind  v.  Israel,  IS  t).  C. 
15*;  Akers  v.  Rowan,  oo  6.  C.  451,  12  S.  E.  1G5,  10  L.  R.  A.  7().3; 
Brett  V.  Carter,  2  Low.  C.  C.  458,  i'ed.  Cas.  No.  1844.  A  chalLel 
mortgage  upon  alter  acquired  goods,  it  has  been  decided,  is  valid  as 
against  a  bona  lide  purchaser  Irom  the  mortgagor  with  notice:  Rob- 
sou  V.  Michigan  Cent.  R.  ii.  Co.,  3  7  JMich.   70. 

b.  Modiiications  or  Linutations  of  the  General  Rule. — Other  case.s 
Ibuit  tlic  rule  by  providing  that  a  stipulation  in  a  chattel  mortgage 
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that  it  shall  constitute  a  lien  on  any  goods  that  the  mortgagor  may 
thereafter  purchase,  and  place  in  stock  as  an  addition  thereto,  and 
to  supply  the  place  of  those  sold,  while  not  creating  a  present  lien, 
nor  a  lien  when  and  as  the  goods  are  purchased,  constitutes  a  valid 
contract  for  a  lien  on  such  after-acquired  property,  and  possession 
thereof  lawfully  taken  by  the  mortgagee  has  the  same  eifect  of  pro- 
tecting it  in  his  hands  from  the  claims  of  the  mortgagor's  creditors, 
as  has  possession  taken  of  the  property  owned  by  the  mortgagor  at 
the  time  of  the  execution  of  the  mortgage:  Simmons  v.  Jenkins,  7(5 
III.  479;  Pinkstaff  v.  Cochran,  58  111.  App.  72;  Barton  v.  Sitlington, 
128  Mo.  164,  30  S.  W.  514;  Gregory  v.  Tavenner,  38  Mo.  App.  627; 
Chapman  v.  Weimer,  4  Ohio  St.  481;  Francisco  v.  Eyan,  54  Ohio  St. 
.307,  56  Am.  St.  Kep.  711,  43  N.  E,  1045.  The  possession  of  after- 
acquired  property,  rightfully  taken  and  maintained  by  a  mortgagee 
under  a  mortgage  purporting  to  cover  it,  gives  him  a  title  good,  not 
only  against  the  mortgagor,  but  even  against  an  assignee  in  insol- 
vency or  an  attaching  creditor:  Bennett  v.  Bailey,  150  Mass.  257,  22 
N".  E.  916.  A  provision  in  a  chattel  mortgage  of  a  stock  of  goods 
that  the  mortgagee  shall  replenish  the  stock  and  that  the  lien  of 
the  mortgage  shall  extend  to  the  after-acquired  property  is  valid 
and  effectual  to  vt?st  in  the  mortgagee  both  a  legal  and  equitable 
right  in  such  after-acquired  property,  if  possession  is  obtained  before 
the  liens  of  third  persons  attach:  Burforcl  v.  First  Nat.  Bank,  30 
Ind.  App.  384,  66  X.  E.  78.  If  a  chattel  mortgage  is  given  upon 
d  stock  of  goods  providing  for  the  payment  of  the  mortgage  indebt- 
edness out  of  the  proceeds  of  the  sale  of  goods,  and  the  mortgagee 
enters  into  possession  of  the  stock  for  the  purpose  of  controlling  the 
application  of  the  proceeds,  the  lien  of  the  mortgage  will  apply  to 
goods  subsequently  purchased  and  mingled  with  the  stock  for  sale, 
although  the  mortgage  does  not  in  terms  cover  such  after-acquired 
goods:   Armstrong  v.  Ford,  10  Wash.  64,  38  Pac.   866. 

c.  Denial  as  Against  Creditors. — On  the  other  hand,  a  number  of 
cases  maintain  the  doctrine  that  a  chattel  mortgage  of  a  stock  of 
gooda,  purporting  to  embrace  all  other  such  property  which  may  after- 
ward, during  the  life  of  the  mortgage,  be  substituted  therefor  or 
added  thereto,  is  void  as  against  creditors,  as  to  the  after-acquired 
property,  although  valid  as  to  the  stock  of  goods  as  it  existed  at 
the  time  of  the  execution  of  the  mortgage.  These  cases  hold  that 
)i0  lien  on  after-acquired  goods  is  created  by  a  provision  in  a  mort- 
gage of  a  stock  of  goods  that  all  stock  replaced  after  the  sale  of 
any  stock  shall  be  substituted  for  the  stock  originally  covered  there- 
by. Such  a  provision  is  at  law  a  nullity,  though  it  does  not,  of  it- 
self, render  the  mortgage  void  as  fraudulent-  Chisolm  v.  Chittenden, 
45  Ga.  213;  Goodrich  v.  Williams,  50  Ga.  425;  Hamilton  v.  Rogers, 
S  Md.  301;  Rose  v.  Be  van,  10  Md.  466,  69  Am.  Dec.  170;  First  Nat. 
Bank  v.  Lindenstruth,  79  Md.  136,  47  Am.  St.  Rep.  366,  28  Atl. 
807;  Clary  v.  Lowry,  51  Miss.  879;  Gardner  v.  McEwen,  19  N.  Y. 
123;  Levy  v.  Welsh,  2  Edw.  Ch.  438;  Carpenter  v.  Simmons,  1  Robt. 
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360,  28  How.  Pr.  12;  Yates  v.  Olmstead,  56  N.  Y.  632.  A  mortgaj;.- 
of  the  whole  of  a  stock  of  goods  in  the  possession  of  the  mortgafjor. 
and  also  such  additions  thereto  as  might  thereafter  be  made  from 
time  to  time,  it  has  been  held,  conveys  only  the  stock  on  hand  at 
the  time  of  the  execution  of  the  mortgage:  Wagner  v.  Watts,  2 
Cranch  C.  C.  169,  Fed.  Cas.  No.  17,040.  It  has  also  been  held  that 
a  mortgage  of  a  stock  of  goods,  containing  a  clause  that  goods  which 
might  be  purchased  thereafter  by  the  mortgagor,  to  replace  those 
enumerated,  as  also  all  additions  to  the  stock  should  be  held  for 
the  payment  of  the  notes  recited,  will  not  transfer  to  the  mortgagee 
goods  afterward  purchased,  and  put  in  stock  by  the  mortgagor: 
Chapin  v.  Cram,  40  Me,  501.  Some  of  the  cases  also  hold  that  a 
mortgage  upon  a  stock  of  merchandise,  under  a  general  description, 
attaches  only  to  such  merchandise  as  was  in  the  stock  when  the  mort- 
gage was  executed,  and  not  to  any  afterward  purchased:  Eockford 
Watch  Co.  V.  Manifold,  36  Neb.  801,  55  N.  W.  236;  Rhodes  r.  Ste- 
phens, 61  Wis.  388,  21  N.  W,  239. 

V.    Unplanted  Crops. 

a.  Validity  and  Operation  of  Mortgages  When. — Although  there 
is  some  conflict,  the  rule  as  established  by  an  overwhelming  weight 
of  authority  is  that  a  chattel  mortgage  of  unplanted  crops  to  be 
grown  by  the  mortgagor  on  land  owned  by  him  or  rightfully  in  his 
possession,  as  tenant  or  otherwise,  is  valid,  and  takes  effect  as  a 
lien  when  the  crop  comes  into  existence,  not  only  as  between  the 
parties  to  the  mortgage,  but  also  as  against  creditors  of  the  mort- 
gagor, or  his  subsequent  mortgagee:  Cobb  v.  Daniel,  105  Ala.  33.'. 
16  South.  882;  Jarrctt  v.  McDaniel,  32  Ark.  598;  Bell  v.  Radcliff, 
32  Ark.  645;  Argues  v.  Wasson,  51  Cal.  620,  21  Am.  Rep.  718;  Wilk- 
crson  v.  Thorp,  128  Cal.  221,  00  Pac.  679;  Ileadrick  v.  Brattain,  6:! 
Ind.  438;  Wheeler  v.  Becker,  68  Iowa,  723,  28  N.  W.  40;  Norris  v. 
Ilix,  74  Iowa,  524,  38  N.  W.  395;  Wade  v.  Strachan,  71  Mich.  459, 
39  N.  W.  582;  Minnesota  Linseed  Oil  Co.  v.  Maginnis,  32  Minn.  193, 
20  N.  W.  85;  Miller  v.  McCormick  etc.  Co.,  35  Minn.  399.  29  N.  W. 
52;  Ambuehl  v.  Matthews,  41  Minn.  537,  43  N.  W.  477;  Simmons  v. 
Anderson,  44  Minn,  487,  47  N.  W,  52;  Piano  Mfg.  Co.  v.  Hallberg, 
01  Minn.  528,  63  N.  W.  1114;  Everman  v.  Rohb,  52  Miss.  653,  24 
Am.  Rep.  682;  McX'onn  v,  Mayer,  65  Miss.  537,  5  South.  9S;  Stadcker 
v.  Locb,  07  :Mio3.  200,  6  South.  87;  Cotten  v.  Wilh.ugliliy,  83  N.  C. 
75,  35  Am.  Rep.  564;  Harris  v.  .Tones,  S3  N.  C.  317;  Rjtwliiigs  v.  Ilinit. 
90  N.  C.  270;  Rountree  v.  Britt,  94  N.  C.  104;  Watkins  v.  Wy.itt.  i» 
P.axl.  25!),  40  Am.  Rep.  90. 

A  <-li;ittcl  mort^'age  covering  a  crop  not  yet  planted  may  be  lilfd 
in  the  ullicn  of  tlie  re(:order  of  the  county  where  the  land  (Icsciil.i 'I 
in  tlie  m(irtf;a;^e  is  situated,  and  such  filing  is  construrti\'e  7uil  ii'( 
to  tliird  persons  of  the  rights  of  the  mortgagee.  In  sucli  <'ase  thr 
ii\\i\^  gives  priority,  and  the  lien  will  attach  as  soon  as  ttie  croji 
rninis  into  existence  by  tlie  agency  of  tlic  mortgagor:  llostcttcr  v. 
J.i-.Ox-^    Kl-vator  Co.,   1    N.   Dak.   357,  01   N.   W    49.     If  the  vendor  r>f 
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land  retains  a  chattel  mortgage  on  the  future  crop  for  the  payment 
of  the  purchase  money,  and  the  title  to  the  crop  is  to  be  absolute 
only  when  the  conditions  of  the  sale  have  been  complied  with,  the 
mortgagee's  right  to  the  crop,  until  the  purchase  money  is  paid,  is 
superior  to  that  of  beneficiaries  under  a  trust  deed,  made  subse- 
quently to  the  registration  of  the  mortgage,  to  secure  them  in  the 
advancement  of  money  to  his  vendee:  Polk  v.  Foster,  7  Baxt.  98. 
A  subsequent  mortgage  on  the  crop  to  secure  advancements  of  sup- 
plies, there  being  nothing  to  show  for  what  purpose  the  supplies 
were  furnished,  does  not  create  a  prior  lien;  Brown  v.  Miller,  108 
N.  C.  395,  13  S.  E.  167. 

The  doctrine  of  the  national  courts  is  that  although  an  instru- 
ment which  purports  to  mortgage  a  crop,  the  seed  of  which  has  not 
yet  been  sown,  cannot  at  the  time  operate  as  a  mortgage  of  the 
crop,  yet  when  the  seed  of  the  crop  intended  to  be  mortgaged  has 
been  sown  and  the  crop  grows,  a  lien  attaches:  Butt  v.  Ellett,  19 
Wall.  544,  22  L.  ed.  183;  Senter  v.  Mitchell,  5  McCrary,  147,  16  Fed. 

2on. 

The  rule  of  some  of  the  cases  is  that  a  mortgage  in  advance  of 
a  crop  to  be  sown  and  raised  on  the  land  in  possession  of  the  mort- 
gagor is  valid  and  will  be  treated  as  an  executory  agreement  to 
mortgage,  which  will  take  effect,  if  duly  recorded,  when  the  crop  is 
sown  and  comes  into  existence,  as  against  creditors  and  subse- 
quent purchasers  from  the  mortgagor:  Grand  Forks  Nat.  Bank  v. 
Minneapolis  etc.  Co.,  6  Dak.  357,  43  N.  W.  806;  Wood  etc.  Co.  v. 
Minneapolis  etc.  Co.,  48  Minn.  404,  51  N.  W,  378. 

It  is  one  of  the  essentials  to  the  validity  of  such  a  mortgage  that 
the  place  where  the  crop  is  to  be  planted  and  produced  be  desig- 
nated with  sufficient  certainty  to  identify  it-  Wade  v.  Strachan,  71 
Mich.  459,  39  N.  W.  5S2;  Wood  etc.  Co.  v.  Minneapolis  etc.  Co.,  48 
Minn.  404,  51  N.  W.  378;  Eonntroe  v.  Britt,  94  N.  C.  104;  Brown  v. 
Miller,  108  N.  C.  395,  13  S.  E.  167. 

Even  in  some  states  where  a  mortgage  of  an  unplanted  crop  is 
deemed  void  at  law,  it  is  maintained  that  a  lien  attaches  in  equity 
under  such  a  mortgage  as  soon  as  the  crop  comes  into  existence,  and 
in  a  proceeding  to  foreclose  will  be  enforced  against  the  mortgagor 
and  those  holding  under  him  with  record  notice:  Apperson  v.  Moore, 
30  Ark.  56,  21  Am.  Eep.  170;  Driver  v.  Jenkins,  30  Ark.  120;  Rob- 
erts V.  Jacks,  31  Ark.  597,  25  Am.  Rep.  584. 

The  rule  in  Alabama  is  that  at  common  law  unplanted  crops,  not 
having  an  existence,  actual  or  potential,  are  not  the  subject  of  a 
mortgage,  but  in  a  court  of  equity  such  mortgage  creates  an  equita- 
ble interest,  which  attaches  to  the  crop  when  it  comes  into  existence, 
which  such  court  will  protect  and  enforce  against  all  other  persons 
than  bona  fide  purchasers  without  notice,  and  for  the  conversion  or 
illegal  disposition  of  such  property,  with  notice  of  the  lien  created 
by  the  mortgage,  an  actioa  on  the  case  may  be  maintained:  Ilnrsl 
v.  Bell,  72  Ala.  3.HG.  Under  sucli  rule  a  mortgage  of  a  crop  which 
has  not  been  plautdl,  though   valid   as  between   the  parties,  does  not 
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convey  the  legal  title  so  as  to  enable  the  mortgagoo.  without  having 
acquired  possession  of  the  crop,  to  maintain  detinue  or  trover  against 
third  persons  without  notice:  Rees  v.  Coats,  65  Ala.  256;  Wilkinson 
V.  Ketler,  69  Ala.  435. 

b.  Potential  Existence  of  Property  is  Essential. — Under  the  prin- 
ciple of  the  common  law  that  a  chattel  mortgage  can  only  operate 
upon  property  having  an  actual  or  potential  existence  at  the  time 
of  its  execution,  such  mortgage  can  have  no  valid  operation  upon  a 
i-rop  given  before,  at,  or  about  the  time  of  planting  it,  and  before 
it  is  up,  or  has  any  appearance  of  a  growing  crop.  The  property  at- 
tempted to  be  mortgaged  in  such  case  cannot  be  said  to  be  in  exist- 
ence, and  not  being  in  esse,  there  is  nothing  for  the  mortgage  to  oper- 
ate upon,  and  it  is  void:  Humlett  v.  Tallman  30  Ark,  505;  Koberts 
v.  Jacks,  31  Ark.  597,  25  Am.  Rep.  584;  Tomlinson  v.  Greenfield,  31 
Ark.  557;  Redd  v.  Burrus,  58  Ga.  574;  Stowell  v.  Bair,  5  III.  App. 
104;  Roy  v.  Goings,  6  111.  App.  162;  Hutchinson  v.  Ford,  9  Bush. 
:U8,  15  Am.  Rep.  711;  Vinson  v.  Hallowell,  10  Bush,  538;  Cud  worth 
V.  Scott,  41  N.  H.  456;  Milliman  v.  Neher,  20  Barb.  37;  Rochester 
Distilling  Co.  v.  Rasey,  142  N.  Y.  570,  40  Am  St.  Rop.  0:55,  37  N.  E. 
i).'!2;  Comstock  v.  Scales,  7  Wis.  159;  Merchants*  etc.  Bank  v.  Love- 
joy,  84  Wis.  001,  55  N".  \V.  108. 

In  the  application  of  the  rule,  as  announced  by  the  above-cited 
cases,  it  has  been  decided  that  a  mortgage  of  a  crop  to  be  raised 
on  a  farm  during  a  certain  term,  but  which  is  not  yet  sown,  passes 
no  title,  and  the  mortgagee  has  no  claim  agaihst  the  purchaser  of  the 
crop  for  it  or  its  value:  Hutchinson  v.  Ford.  9  Bush,  318,  15  Am. 
Rep.  711.  Nor  can  the  landlord's  lien  for  rent  secured  by  such  a 
mortgage  avail  against  the  exemption  rifjhts  in  favor  of  the  tenant's 
family:  Vinson  v.  Hallowell,  10  Bush,  538.  Such  a  mortgage  ia  void 
at  law,  but  may,  as  between  the  parties,  be  regarded  in  equity  as 
an  executory  agreement  to  give  a  lien  when  the  property  comes  into 
existence,  provided  some  further  act  is  thereafter  done  to  make  the 
mortgage  an  actual  and  effectual  lien  as  against  creditors:  Rochester 
Distilling  Co.  v.  Rasey,  142  N.  Y.  570,  40  Am.  St.  Rep.  635,  37  N.  E. 
()32.  A  mortgaj,^!  of  an  unplanted  crop,  though  it  conveys  no  legal 
title,  is  a  valid  executory  contract  as  between  the  parties,  and 
conveys  an  equity,  and  when  consummatr<l  by  delivery  of  the  prop- 
erty, the  legal  title  becomes  vested  in  the  mortgagee:  Marks  v. 
Robinson,  82  Ala.  69,  2  South.  292;  citing  Rees  v.  Coates,  65  Ala. 
256.  Unplanted  crops  to  be  raised  in  the  future  have  no  potential 
existence  and  do  not  pass  under  a  mortgage  thereof,  and  the  mort- 
gagee, without  taking  possession,  cannot  hold  them  as  against  an 
execution  creditor  of  the  mortgagor:  Stowell  v.  Bair,  5  111.  App.  104; 
but  if  the  mortgagee  obtains  jiossession  throttgh  the  act  or  assent  of 
the  mortgagor  or  under  the  terms  of  the  mortgage,  before  the  rights 
of  others  have  intervened,  his  title  is  perfect  against  them:  Roy  v. 
Goings.  6  HI.  App.  162;  Moore  v.  Bvnim,  10  S.  C.  452,  30  Am.  Rep. 
58.  A  mortgage  of  a  crop  thenafter  to  be  raised  has  lieen  said  to  be 
void    as   against  a  subsequent   purchaser   from   the    mortgagor,   unless 
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before   such  purchase   the  mortgagee   takes   actual  possession   of  the 
property:  Lamson  v.  Moffat,  61  Wis.  153,  21  N.  W.  62. 

In  our  judgment,  however,  it  is  not  indispensable  that  a  crop 
should  be  already  planted  before  it  can  be  subjected  to  a  chattel 
mortgage.  If  the  mortgagor  is  the  owner  or  the  lessee  of  the  land 
upon  which  the  crop  is  to  be  grown,  it,  as  ti  him,  may  be  regarded 
as  having  already  a  potential  existence  enabling  him  to  subject  it 
to  the  lien  ot  the  mortgage:  Adams  v.  Tanner,  5  Ala.  740;  Eob- 
inson  v.  Mauldin,  11  Ala.  977;  Brown  v.  Coats  56  Ala.  439;  Eobinson 
V.  Kruse,  29  Ark.  575;  Quiriaque  v.  Dennis.  24  Cal.  154;  Arques  v. 
Wasson,  51  Cal.  620,  21  Am.  Eep,  718;  Headrick  v.  Brattain,  63  Ind. 
438;  Smith  v.  Atkins,  18  Vt.  461;  Fetch  v.  Tutin,  15  Mees.  &  W.  110. 

VI.  Animals  and  Their  Increase. 
Undoubtedly  a  chattel  mortgage  in  terms  covering  the  increase  of 
domestic  livestock  mortgaged  is  valid  as  to  such  increase:  Thompson 
V.  Anderson,  94  Iowa,  554,  63  N.  W.  355;  Hopkins  Fine  Stock  Co. 
V.  Eeid,  106  Iowa,  78,  75  N,  W.  656;  Corbin  v.  Kincaid,  33  Kan. 
649,  7  Pac.  145;  Cleveland  v.  Koch,  108  Mich.  514,  66  N.  W.  376; 
Cox  V.  Beck,  83  Fed.  269.  And  as  a  general  rule  under  the  doctrine 
that  the  incident  covers  the  principal,  a  mortgage  of  domestic  ani- 
mals covers  the  increase  of  such  animals  and  vests  the  title  thereto 
in  the  mortgagee,  though  the  mortgage  is  silent  as  to  such  increase; 
Dyer  v.  State,  88  Ala.  225,  7  South.  267;  Gundy  v.  Biteler,  6  111.  App. 
510;  Forman  v.  Proctor,  9  B.  Mon.  124;  Cahoon  v.  Miers,  67  Md.  573, 
11  Atl.  278;  First  Nat.  Bank  v.  Western  Mortgage  etc.  Co.,  6  Tex. 
Civ.  App.  59,  24  S.  W.  691.  86  Tex.  636,  26  S,  W.  488;  Gannaway  v. 
Tate,  98  Va.  789,  37  S.  E.  768;  Northwestern  Bank  v.  Freeman, 
171  U.  S.  620,  19  Sup.  Ct.  Rep.  36,  43  L.  ed.  307;  Pyeatt  v.  Powell, 
2  C.  C.  A.  367,  51  Fed.  551.  This  rule  has  often  been  applied  to 
mares  in  foal,  to  the  effect  that  if  the  owner  of  a  marc  gives  a 
mortgage  on  her  during  the  period  of  gestation,  the  mortgagee  will, 
against  the  mortgagor,  be  entitled  to  the  offspring  when  born: 
Edmondston  v.  Wilson,  49  Mo.  App.  491;  Ellis  v.  Eeaves,  94  Tenn. 
210,  28  S.  W.  1089;  Latta  v.  Fowlkes,  94  Tenn.  219,  29  S.  W.  124. 
And  as  against  attaching  creditors  a  mortgage  of  a  mare  covers  her 
colts  subsequently  foaled  until  they  are  weantd:  Eogers  v.  Highland, 
69  Iowa,  504,  58  Am.  Rep.  230,  29  N.  W.  429;  Darling  v.  Wilson, 
GO  N.  H.  59,  49  Am.  Rep.  S05.  And  it  has  been  maintained  that  a 
t'olt  brought  forth  while  its  dam  is  under  mortgage  passes  immedi- 
ately under  the  mortgage,  and  that  the  title  of  the  mortgagee  does 
not  cease  when  the  colt,  increasing  in  strength  and  maturity,  ceases 
to  follow  the  dam:  Meyer  v.  Cook,  85  Ala.  417,  5  South.  147.  This, 
however,  we  believe  to  be  opposed  to  reason  and  what  appears  to  be 
the  better  rule,  that  as  against  innocent  third  persons,  such  as  a 
bona  fide  purchaser  or  encumbrancer,  a  mortgage  of  a  mare  gives 
a  lien  upon  her  colt  with  which  she  is  with  foal  only  so  long  as  is 
necessary  for  its  suitable  nurture:  Darling  v.  Wilson,  60  N.  H.  59,  49 
Am,  Rep.  305;   Enright  v.  Dodge,  64  Vt.  502,  24  Atl.   768;   Funk  v. 
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Paul,  64  Wis.  :}."),  54  Am.  Rep.  576,  24  N.  W.  419.  If  a  mortgage 
of  domestic  animals  says  nothing  of  the  increase,  a  subsequent  mort- 
gage covering  the  increase  of  the  animals  described  in  the  former 
mortgage  will  hold  the  increase  as  against  the  prior  mortgagee  it" 
the  animals  named  in  the  subsequent  mortgage  have  passed  beyond 
the  period  of  nurture  by  their  mothers:  Rogers  v.  Gage,  59  Mo.  A  pp. 
107.  In  order  that  a  mortgage  of  domestic  animals  shall  cover  the 
increase  thereof,  it  is  incumbent  upon  the  mortgagee  to  establish 
the  fact  that  such  increase  were  conceived  prior  to  the  date  of  the 
jnortgage-  Thorp  v.  Cowles,  55  Iowa,  40S,  7  N.  \V.  677.  In  California 
the  doctrine  has  been  laid  down  that  the  rule  that  a  chattel  mortgage 
of  domestic  animals  extends  to  the  increase  of  the  animals  during  the 
life  of  the  mortgage,  whether  the  terms  of  the  mortgage  includes 
such  increase  or  not,  can  only  apply  where  the  mortgage  j)asses  titli- 
to  the  property  mortgaged.  It  does  not  apply  under  a  statute  which 
provides  that  the  mortgagor  is  not  devested  of  the  title  to  the  morl 
gaged  property  by  the  execution  of  the  chattel  mortgage,  but  thai 
lie  still  remains  the  owner,  while  the  mortgagee  has  only  a  lien  thcri 
on,  and  the  mortgagor  who  retains  possession  remains  the  owner  of 
the  increase  or  offspring  of  the  animals  mortgaged  which  are  begottiii 
and  born  after  the  execution  of  the  mortgage  and  before  its  fon^- 
closure:  Shoobert  v.  De  Motta,  112  Cal.  215,  53  Am.  St.  Rep.  207,  44 
Pac.  487. 

A  chattel  mortgage  of  animals  may  be  so  drawn  as  to  cover,  as 
against  subsequent  purchasers  from  tlie  mortgagor,  animals  acquired 
after  the  execution  of  the  mortgage.  Thus  wIktc  the  mortgagor 
includes  in  his  mortgage  "also  all  the  stock  I  may  own  during  the 
existence  of  this  mortgage"':  Hughes  v.  Wheeler,  66  Iowa,  641,  24 
N.  W.  251.  But  a  chattel  mortgage  upon  a  horse  providing,  "This 
mortgage  to  cover  all  earnings  of  the  horse,  whether  by  premiums 
or  otherwise,"  does  not  include  premiums  earned  after  the  exeeutioii 
of  the  mortgage:  McArthur  v.  Gannan,  71  Iowa,  34,  32  N.  W.  14.  A 
chattel  mortgage  ujjon  cattle  described  as  owned  by  the  mortgagor  at 
the  time  the  mortgage  was  given,  and  as  being  on  a  certain  farm, 
does  not  cover  cattle  acquiied  by  the  mortgagor  two  months  after 
ward,  as  against  a  subsequent  bona  fide  mortgagee  of  the  latter:  Iow;i 
State  Nat.  Bank  v.  Taylor,  98  Iowa,  031,  67  N.  W.  677, 

"Vll.     Real  Estate  Mortgages. 
Courts  of  equity  extend   the   lien   of   a   mortgage   to   after-acquired 
property   upon   the   theory  that,   though    ineffectual   as   a   conveyance, 
it  operates  as  an  executory  agreement  attaching  to  the  property  when 
ac<piir«Ml.     Hence  a  mortgage  purj)orting  to  convey  all  after-acquired 
lands,   and    containing   covenants    for    furtli'^r   conveyance    and    assur 
ance  of  such  after-acquired  ])rop(rty  is  sullicient  to  cover  the  latter: 
<!rape  Creek  Coal  Co.  v.    I'arincrs'  etc.  Co.,   12  C.  C.   A.  350,   (;.{    r(>(i. 
891.     An   express  stateriuiit,   in   a  trust   deed,  following  a  description 
of   the   property  convcycil   ♦'»   th(>   ilVccL   tliat    it   conveys  also   all   prop 
<rtv  of  I'ke  kind,  .'iml  cliar.-K'tt'r  to  that  thereinhet'nr<^  described.  wliicK 
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should  thereafter  be  acquired,  the  deed  covering  both  real  and  per- 
sonal property,  is  sufficient  to  bring  under  the  deed  real  estate  sub- 
sequently acquired,  and,  although  but  an  equitable  mortgage,  it  will 
take  precedence  over  subsequent  judgment  and  execution  liens  as 
to  such  after-acquired  property:  Hicks  v.  Frank,  4  Wyo.  502,  35 
Pac.  475,  1025.  A  mortgage  of  land  with  the  after-acquired  property 
clause  in  it  embraces  and  creates  a  charge  upon  all  property  subse- 
quently acquired  by  a  corporation  mortgagor  which  comes  within 
the  description  of  the  mortgage,  and  this,  not  only  as  to  the  property 
to  which  the  mortgagor  acquires  the  legal  title,  but  also  as  to  that 
to  which  it  acquires  only  an  equitable  title.  The  mortgage  lien, 
however,  upon  the  subsequently  acquired  property,  only  attaches  from 
the  time  of  the  acquisition  by  the  mortgagor  and  subject  to  all  pre- 
existing liens  thereon:  Brady  v.  Johnson,  75  Md.  445,  26  Atl.  49,  20 
L.  E.  A.  737;  Monmouth  etc.  Co.  v.  McKenna  (N.  J.  Eq.),  60  Atl. 
32.  Such  a  mortgage  of  real  property  to  be  thereafter  acquired  takes 
effect  as  a  valid  lien  immediately  when  the  property  is  acquired  by 
the  mortgagor,  and  as  between  successive  mortgages  of  after-acquired 
property,  priority  of  lieu  is  determined  by  priority  of  time  of  the 
execution  of  the  mortgages:  Boston  etc.  Co.  v.  Bankers'  etc.  ('o.. 
36  Fed.  288;  Willink  v.  Morris  Canal  etc.  Co.,  4  N.  J.  Eq.  377.  A 
mortgage  of  after-acquired  property  can  only  attach  itself  to  such 
property  in  the  condition  in  which  it  comes  to  the  mortgagor's  hands. 
If  it  is  already  subject  to  mortgage  or  other  liens,  the  general  mort- 
gage does  not  displace  them,  though  they  may  be  junior  in  point  of 
time.  The  mortgage  only  attaches  to  such  interest  as  the  mortgagor 
acquires:  "Williamson  v.  New  Jersey  etc.  E.  E.  Co.,  28  N.  J.  Eq.  277, 
29  N.  J.  Eq.  311.  And  when  the  legal  title  is  in  another,  and  the 
property  is  made  subject  to  such  a  mortgage  by  a  decree  in  chancery, 
by  reason  of  equities  of  the  mortgagor  in  the  premises,  the  mortgagee 
takes  subject  to  the  rights  of  third  persons,  acquired  before  the  prop- 
erty was  subjected  by  such  decree  to  the  lien  of  the  mortgage:  Will- 
iamson V.  New  Jersey  etc.  E.  E.  Co.,  29  N.  J.  Eq.  311.  If  by  the 
terms  of  a  mortgage  of  a  mill  and  the  land  on  which  it  is  situated, 
the  mortgage  is  made  a  lien  on  the  mill  and  the  machinery  therein 
until  the  payment  of  the  mortgage  notes,  the  mortgage  will  cover 
and  embrace  machinery  placed  in  the  building  after  the  mortgage 
was  given  and  before  the  notes  were  paid:  Johnston  v.  Morrow,  60 
Mo.  339;  Eason  v.  Miller,  25  S.  C.  555.  A  mortgage  of  laud  which 
includes  "all  the  machinery  now  or  hereafter  to  be  placed"  on  the 
mortgaged  premises  covers  subsequently  acquired  machinery  under  a 
contract  of  sale  and  placed  on  the  premises  as  against  a  lease  subse- 
quently executed  by  the  seller  to  the  mortgagor,  for  the  purpose  of 
reserving  title  to  the  machinery  until  the  purchase  price  was  paid: 
Knowies  Loom  Works  v.  Kyle,  38  C.  C.  A.  494,  97  Fed.  730.  But  a 
provision  in  a  trust  deed  that  all  machinery  now  upon,  or  wiiich 
may  thereafter  be  put  upon  said  premises,  whether  attached  or  not. 
sliall  be  covered  by  the  deed,  does  not  apply  to  machinery  afterwnrd 
fxit  upon  the  land  by  a  tonnnt:  Eolle  v.  Rouse,  73  Miss.  713,  19  South. 
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481.  If  a  mortgage  of  real  estate  and  personalty  provitles  that  it 
shall  embrace  all  property  "now  owned  or  hereafter  to  he  af.quired 
by  the  mortgagor,"  and  no  possession  is  taken  by  the  mortgagee  of 
any  personal  property  a(<iiiired  by  the  mortgagor  after  making  the 
mortgage,  the  title  to  such  after-acquired  property  passes  to  the  as- 
signee of  the  mortgagor  in  insolvency,  and  docs  not  pass  to  the  mort- 
gagee: Harriman  v.  Woburn  Electric  Light  Co.,  163  Mass.  85,  39 
N.  E.  1004. 


BROWN  V.  GERALD. 

[100  Me.  351,  61  At).  785.] 

EMINENT  DOMAIN — Power  of  the  IiCgislature  and  the  Conrts. 
It  is  for  the  legislature,  and  not  for  the  courts,  to  say  whether  there 
is  any  such  demand  or  exigency  in  a  locality  for  electric  lights  as 
will  justify  the  exercise  of  the  right  of  eminent  domain,     (p.  530.) 

EMINENT  DOMAIN. — When  a  corporation  is  authorized  by 
the  legislature  to  exercise  the  right  of  eminent  domain  for  several 
puri)oscs,  some  of  which  are  constitutional  and  others  not,  with  a 
discretion  in  the  grantee  to  exercise  the  right  when  and  where  it 
chooses  within  a  large  territory,  it  must  use  its  discretion  in  good 
faith.  Its  actual  purpose  is  open  to  inquiry,  and  if  it  is  not  one  of 
the  constitutional  purposes,  the  exercise  of  the  right  by  it  must  be 
denied  by  the  courts,      (pp.  531,  532.) 

EMINENT  DOMAIN,  Purposes  for  Which  the  Exercise  of  the 
Right  of  is  Sought — Power  of  the  Courts  to  Inquire  into. —  When  a 
corporation  stM^ks  to  exorcise  the  right  of  eminent  domain,  it  is  within 
the  power  of  the  courts  to  inquire  the  purpose  for  which  the  right 
is  actually  sought,  and  to  dotonnine  from  evidence  aliunde  the  actual 
business  proposed  to  be  conducted,  and  to  deny  the  right  if  such  busi- 
ness is  not  found  to  be  one  I'or  which  the  power  of  eminent  domain 
may  be  exrreised.      (p.  532.) 

EMINENT  DOMAIN,  Exercise  of  Power  of,  when  not  Songht 
for  Lighting  Purposes. — A  corporation  which,  though  willing  to  fur 
nish  electricity  for  ligliting  purposes,  has  but  one  customer,  and  few 
or  none  in  prospect,  and  which  has  contracted  to  deliver,  to  be  used 
for  power  purposes,  all  the  other  electricity  generated  by  its  plant, 
jnust  be  held  to  l)e  engaged  in  generating  and  distributing  electricit\ 
for  power  purposes,  and  not  for  ligliting,  and  hence  is  not  entitled 
to  exercise  the  power  of  eminent  domain  for  lighting  purposes,     (pp. 

.-,:;2,  r.;!;;.) 

EMINENT  DOMAIN,  Public  Use,  What  is  not.— A  public  use 

such  as  justifies  the  taking  of  jirivale  (iroporty  against  the  will  nl 
the  owner  may  not  rest  merely  on  public  benefit,  or  public  interest, 
or  great  ])ublic  utility,      (p.  54.'!.) 

EMINENT  DOMAIN — Public  Use — ^Manufacturing  Purposes. — 
There  is  nothing  in  the  creation  and  distribution  of  power  for  wianu 
facturing  pur|)()srs,  no  matter  how  great  their  general  utility,  which 
makes  it  alike  proper,  useful,  and  needful  for  the  government  to  pro 
vide  it,  and  hopce  it  ilocs  not  justify  the  exercise  of  the  power 
of  eminent  domain.      (]i.  ."((.) 

EMINENT  DOMAIN  and  Governmental  Regulation. — When 
the  legislature  grants  to  a  i-orporation  the  right  of  eminent  domain, 
and   the   corporation   accepts   and   exerci.ses   the   grant,  it   thereby   im- 
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pliedly  comes  under  obligation  to  the  public  to  perform  all  those 
duties  in  which  the  public  are  interested  and  to  aid  in  the  perform- 
ance of  which  the  right  of  eminent  domain  was  granted.  It  can  be 
compelled  to  perform  them  and  at  reasonable  rates,  and  subjects 
itself  to  public  regulation  and  control,  and  to  the  forfeiture  of  its 
charter  for  the  failure  to  perform,     (p.  545.) 

EMINENT  DOMAIN. — A  Use  is  not  Public  Unless  everyone 
who  has  occasion  has  the  right  to   use.     (p.   54G.) 

EMINENT  DOMAIN. — ^Electric  Lighting  for  the  Public  is  a 
public  use,  and  a  corporation  engaged  in  that  business  may  properly 
bo  granted  the  right  of  eminent  domain  for  that  use.      (p.  546.) 

EMINENT  DOMAIN. — ^A  Use  is  not  Necessarily  Made  a  Pub- 
lic Use  ty  Multiplying  the  Number  of  Persons  \yho  may  Have  Occa- 
sion to  Use. — Thus,  if  the  business  of  generating,  conducting,  and  sell- 
ing electricity  is  carried  on  to  promote  manufacturing  or  mechanical 
purposes,  it  cannot  be  regarded  as  a  public  use  because  a  large  number 
of  persons  may  desire  to  use  such  electricity  for  such  purposes,  (p. 
547.) 

EMINENT  DOMAIN — Corporation  for  Generating  Electricity, 
When  not  Entitled  to  Exercise  Power  of. — A  corporation  authorizoil 
by  its  charter  to  manufacture,  generate,  sell,  distril^ute,  and  supply 
electricity  for  lighting,  heat,  railway,  manufacturing,  or  mechanical 
purposes  in  specified  towns,  but  which  in  fact  is  only  engaged  in  the 
business  specified  in  so  far  as  it  relates  to  manufacturiug  and  mechan- 
ical purposes  is  not  entitled  to  exercise  the  right  of  eminent  domain, 
though  the  statute  purports  to  grant  it  that  right,  and  it  has  by  its 
vote  recognized  itself  as  a  quasi  public  corporation  and  pledged  itself 
to  the  performance  of  its  duties  as  such  in  furnishing  the  public 
with  elrf+ric  Jif^ht  and  pownr  pnd  to  make  all  extrn«inns  necessary 
to  meet  the  public  demand  for  light  and  power,     (p.  551.) 

Brown  &  Brown,  for  the  plaintiff. 

Heath  &  Andrews,  for  the  defendants, 

^^^  SAVAGE,  J.  Bill  in  equity  praying  for  an  injunction 
to  restrain  the  defendants  from  erecting  a  line  of  poles  and 
wires  across  the  plaintiff's  farm  in  Benton.  The  case  comes 
up  on  report.  The  defendants  admit  an  intention  to  erect  the 
line  of  poles  and  wires,  but  claim  they  have  a  right  to  do  so 
under  the  charter  of  the  Sebasticook  Manufacturing  and 
Power  Company,  one  of  the  defendants,  of  which  Mr.  Gerald, 
the  other  defendant,  is  the  president  and  general  manager. 
It  is  therefore  necessary  to  examine  the  charter  of  the  defend- 
ant corporation,  chapter  86  of  the  private  and  special  laws 
of  1899,  as  amended  by  chapter  271  of  the  private  and  special 
laws  of  1903,  in  order  to  ascertain  its  powers.  Some  question 
having  been  raised  in  regard  to  the  proper  construction  of 
this  charter,  we  will  state,  without  much  discussion,  the  con- 
struction we  place  upon  so  much  of  it  as  is  involved  in  the 
(Consideration  of  the  case  before  us.  And  this  we  do,  at  pres- 
(-nt,  without  any  reference  to  the  constitutionality  of  any  of  its 
])rovisions. 
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"■*  By  the  original  charter  the  company  was  empowered 
to  manufacture,  generate,  sell,  distribute  and  supply  electric- 
ity for  li,s;htin<;,  lieating,  traction,  manufacturing  or  mechan- 
ical purposes  in  the  towns  of  Clinton,  Benton  and  Albion,  or 
for  any  or  either  of  such  purposes.  The  company  therefore 
might  generate,  sell,  distribute  and  supply  electricity  to  others 
for  electric  lighting,  or  electric  heating,  or  traction  power  for 
an  electric  railway,  or  for  electric  power  for  manufacturing 
or  mechanical  purposes,  or  for  all  of  these  purposes.  But 
it  is  conceded  tha,t  it  could  not  use  the  electricity  for  these 
purpo.ses  on  its  own  account.  For  instance,  to  suit  the  illus- 
tration to  this  case,  it  could  not  itself  engage  in  manufactur- 
ing by  electric  power.  It  might  sell  such  power  to  others. 
By  the  amendment  of  1903  the  right  to  manufacture,  etc., 
electricity  for  lighting  purposes  in  the  town  of  Clinton  was 
withdrawn.  To  accomplish  its  chartered  purposes  it  was  au- 
thorized to  build  and  maintain  a  dam  or  dams  on  the  Sebas- 
ticook  river,  in  the  town  of  Benton.  By  the  original  act  the 
company  was  also  authorized  to  take  as  for  public  uses— that 
is,  by  the  exercise  of  the  right  of  eminent  domain — any  water 
rights  or  land,  and  to  flow  any  lands  or  other  privileges,  for 
the  purpose  of  constructing  and  maintaining  its  dams,  and 
the  establishment  of  its  plant,  which  includes,  we  think,  its 
pole  and  wire  lines.  But  by  the  amendment  it  was  provided 
that  it  should  have  "no  right  to  flow  any  mill  privilege  upon 
which  a  dam  is  now  built  without  the  consent  of  the  owners 
thereof."  Tlie  company  therefore  might  take  land  for  the 
erection  of  its  lines  of  ])oIes  and  wires.  Certain  street  rights 
in  Benton  were  given  by  the  charter,  by  which  poles  could  be 
set  and  wires  extended  for  the  purpose  of  electric  lighting, 
in  the  towns  named,  subject  to  the  permission  of  the  munici- 
pal officers,  and  subject  to  the  general  laws  regulating  the  erec- 
tion of  poles  and  wires  for  electrical  purposes.  And  the  com- 
pany was  also  empowered  specitieally  to  transmit  electric 
power  within  said  towns,  for  lease  or  sale,  "in  such  manner  as 
may  be  expedient,"  and,  subject  to  the  general  laws,  to  erect 
poles  and  wires  for  that  purj)()se.  The  towns  and  tlie  corpora- 
tion were  authorized  to  make  contracts  for  public  ligliting. 

Prior  to  the  bringing  of  this  bill,  the  company  had  con- 
structed a  •'•"■"  dam  on  the  Sebasticook  river  in  Benton,  capa- 
ble of  devi'loping  twelve  lumdred  and  fifty-eight  horse-power 
of  water-power.  It  had  ei-eeted  a  station  and  was  installing 
,ui  electrical  i)hint,  to  be  <;oiHieete(l  witli  the  water-wheels.     U 
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had  contracted  to  deliver  to  the  Hollingsworth  &  Whitney 
Company,  of  Winslow,  the  entire  electrical  current  or  energy 
developed  by  water-power  on  the  dam  for  a  period  of  ten 
years.  The  electrical  current  was  agreed  to  be  delivered  at 
a  point  in  Benton,  near  the  Winslow  line,  where  the  Hollings- 
worth &  Whitney  Company  was  to  take  it  and  transmit  it  by 
lines  of  its  own  to  its  mill  in  Winslow  for  use  as  power  in 
manufacturing  pulp  and  paper.  By  a  supplemental  agree- 
ment made  after  this  controversy  arose,  the  defendant  com- 
pany reserved  the  right  to  take  from  the  wires  so  much  elec- 
tricity as  might  be  required  to  enable  it  to  perform  its  duties 
as  an  electric  light  company.  To  transmit  the  current  from 
the  station  to  the  point  of  delivery  at  or  near  the  Winslow 
line  required  a  line  of  poles  and  wires  nearly  six  miles  long. 
This  had  nearly  all  been  erected.  The  line  was  practically 
straight.  It  did  not  follow  the  roads  in  any  place,  but  crossed 
twenty- four  farms,  including  the  plaintiff's.  It  did  not  pass 
in  proximity  to  many  buildings.  The  testimony  of  the  de- 
fendant Gerald  shows  clearly  that  there  is  now  no  demand 
for  public  or  municipal  lighting  in  Benton,  that  there  are  no 
large  villages  which  require  lighting,  that  one  man,  and  one 
only,  had  agreed  to  take  domestic  lights,  though  he  (Gerald) 
had  talked  frequently  with  people  about  it,  and  that  between 
plaintiff's  farm  and  the  end  of  the  line,  about  two  miles, 
with  the  exception  of  the  last  house  in  Benton,  there  is  no 
call  for  lights  whatever.  Mr.  Gerald  said  that  he  did  "not 
know  of  a  thing  from  the  power  station  to  the  end  of  the  line 
that  would  call  for  power."  Being  asked  about  the  develop- 
ment of  electricity  for  people  that  live  along  the  line,  he  an- 
swered, "I  don't  know  anyone  that  lives  along  the  line  that 
wants  it."  Of  course  these  things  are  quite  collateral  in  some 
aspects  of  the  case,  as  will  appear  when  we  discuss  what  consti- 
tutes a  public  use.  But  in  other  aspects  they  seem  to  us  to  be 
material  and  important,  as  we  shall  attempt  to  show  presently. 
It  is  contended  that  the  defendant  company,  under  its  char- 
ter, has  the  power  to  exercise  constitutionally  the  right  of 
eminent  domain  for  ^''*^  each  of  its  four  chartered  purposes — 
furnishing  an  electrical  current  for  lighting,  for  heating,  for 
traction,  and  for  power  for  manufacturing  or  mechanical  uses. 
But  it  makes  the  point  that  if  for  any  reason  this  power  can- 
not be  exercised  within  constitutional  limits  for  all  of  these 
purposes,  it  can  certainly  l)e  used  so  far  as  electric  lighting 
Am.   St.  Kep.,  Vol.   109  —34 
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is  concerned,  and  perhaps  for  other  uses,  and  therefore  that 
if  the  company  had  the  right  of  eminent  domain  for  lighting 
purposes,  and  exercised  it  in  this  instance  for  those  purposes 
among  others,  the  taking  would  be  valid,  even  if  it  could  not 
be  sustained  were  it  dependent  upon  power  purposes  alone. 
It  says  it  had  a  right  to  take  the  plaintiff's  land  and  erect 
pole  lines  upon  it  for  the  purpose  of  furni.shing  an  electric 
current  for  lights,  and  that  that  affords  a  complete  justifica- 
tion, whether  it  could  exercise  the  eminent  domain  for  sup- 
plying power  for  manufacturing  or  not:  Cole  v.  County 
Commrs.,  78  Me.  532,  7  Atl.  397.  It  says,  and  justly  in  this 
aspect,  that  it  is  for  the  legislature,  and  not  the  court,  to  say 
whether  there  is  any  such  demand  or  exigency  in  that  locality 
for  electric  lights  as  to  justify  the  exercise  of  the  right  of 
eminent  domain. 

We  assume  in  this  case  that  the  taking  of  the  defendants 
was  in  form  for  all  of  its  chartered  purposes.  We  also  as- 
sume, but  do  not  decide,  that,  under  the  authority  of  Cole 
V.  County  Commrs.,  a  taking  may  be  sustained,  even  if  some 
of  the  uses  are  extra-constitutional,  that  the  bad  may  be  re- 
jected, and  the  good  may  stand.  Some  courts  have  held  to 
the  contrary:  Gaylord  v.  Sanitary  Dist.,  204  111.  576,  98  Am. 
St.  Rep.  235,  68  N.  E.  522,  63  L.  R.  A.  582 ;  Attorney  General 
V.  City  of  Eau  Claire,  37  Wis.  400.  But  see  15  Cyc.  579. 
We  think  it  should  be  conceded  that  the  taking  of  land  for 
the  purpose  of  supplying  the  public,  or  so  much  of  the  public 
as  wishes  it,  w'ith  electric  lighting  is  for  a  public  use.  But 
even  so,  it  does  not  necessarily  follow  that  this  taking  can  be 
sustained  as  a  taking  for  that  purpose.  The  charter  unques- 
tionably gives  the  company  the  right  of  eminent  domain  for 
the  purpose  of  supplying  a  current  for  electric  lighting.  It 
places  no  limitations  or  restrictions  upon  the  exercise  of  this 
right.  The  company  may  go  when  and  where  it  chooses.  It 
may  take  whose  land  it  chooses.  It  may  use  its  discretion  as 
to  these  things.  But  if  the  company  seeks  to  justify  on  the 
ground  that  the  taking  was  for  lighting  purposas,  it  mu.^t 
''^'''  ai)pear  that  it  exercised  the  right  actually  for  lighting 
purposes.  If  it  did  so,  it  might  also  u.se  the  property  thus  ob- 
tain(?d  for  other  incidental  i)urposes,  as  has  many  times  been 
held:  See  Attorney  (iener.il  v.  City  of  Eau  Claire,  37  Wis. 
400.  But  to  support  the  taking  under  the  lighting  feature  of 
the  charter,  it  is  necessary  that  it  slioubl  actually  have  been 
made  for  that  purpose.     U"  the  legislature  had  authorized  the 
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taking  of  this  particular  land  for  lighting  purposes,  and  noth- 
ing else,  it  would  probably  have  been  a  conclusive  determina- 
tion of  the  use  for  which  it  is  intended  to  be  taken.  But  when 
the  legislature  grants  the  right  of  eminent  domain  for  several 
purposes,  for  some  of  which  the  grant  would  be  constitutional, 
and  for  others  not,  with  the  discretion  in  the  grantee  to  exer- 
cise the  right  when  and  where  it  chooses,  within  the  confines 
of  a  large  territory,  we  think  it  must  use  that  discretion  in 
good  faith,  and  the  taking  must  actually  be  for  the  consti- 
tutional purpose  in  order  to  be  valid.  And  we  think,  further, 
that  the  actual  purpose  is  open  to  judicial  inquiry :  Randolph 
on  Eminent  Domain,  47,  Suppose  a  company  were  chartered 
to  do  an  electric  light  and  a  banking  business,  and  had  given 
to  it  generally  the  right  of  eminent  domain.  Could  it  con- 
demn a  lot  for  a  banking-house  under  guise  of  its  right  to 
condemn  for  lighting  purposes?  And  if  it  should  in  terms 
condemn  land  for  lighting  purposes,  when  the  real  and  only 
purpose  was  to  secure  a  lot  for  a  banking-house,  would  the 
public,  or  the  owner  of  the  land  taken,  be  concluded?  We 
think  not.  And  if  it  did,  under  its  general  powers,  condemn 
land  for  lighting  purposes,  and  use  it  solely  for  a  banking- 
house,  would  not  the  presumption  be  strong  that  it  was  not 
actually  condemned  for  lighting  purposes?  Certainly  it 
would.  The  condemnation  proceedings  afford,  of  course, 
prima  facie  evidence  of  the  purposes  of  the  taking,  but  we 
think  this  ought  not  to  be,  and  is  not,  conclusive.  "The  ex- 
istence of  the  power  to  take  private  property  for  public  use 
by  right  of  eminent  domain  excludes  the  idea  that  it  may 
be  taken  for  private  use,  or  under  semblance  of  a  public 
use  and  immediately  or  ultimately  be  converted  and  appro- 
priated to  private  uses":  Dunham  v.  Williams,  36  Barb.  136. 
"In  determining  the  question  of  public  use,  courts  are  not 
confined  to,  and  it  is  not  to  be  tested  exclusively  by,  the  de- 
scription of  those  objects  and  purposes  as  are  set  forth  in  the 
^^*  articles  of  association,  but  evidence  aliunde  showing  the 
actual  business  proposed  to  be  conducted  may  be  considered ' ' : 
In  re  Niagara  Falls  Ry.  Co.,  108  N.  Y.  375,  15  N.  E.  429. 
And  we  think  it  equally  so  when  a  company  attempts  to  exer- 
cise the  right  of  eminent  domain  for  several  purposes,  some  of 
which  are  for  public  uses  and  some  not.  The  law  seeks  the 
truth.  It  finds  it  sometimes  under  many  disguises.  It  is  par- 
ticularly necessary  to  administer  it  in  a  proceeding  by  which 
one  person  seeks  to  obtain  the  property  of  another  by  eminent 
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domain,  which  has  often  been  said  to  be  in  deroi»ation  of  com- 
mon riizht:  Chicaj^o  etc.  R.  R.  Co.  v.  Wiltse,  116  111.  449,  6 
N.  E.  49;  P.an.^or  etc.  R.  R.  Co.  v.  McComb,  60  Me.  290;  15 
Cyc.  567.  It  is  not  necessary  to  say,  and  it  may  not  be  tnie, 
that  the  provision  in  this  charter  for  supplying  currents  for 
electric  lighting  were  purely  colorable  and  were  never  in- 
tended to  be  used :  In  re  Eureka  Basin  Warehouse  etc.  Co., 
96  N.  Y.  42.  But  in  view  of  the  surrounding  situation,  in  the 
sparsely  settled  town  of  Benton,  in  view  of  the  absence  of  any 
call  for  electric  lighting  in  that  town,  and  of  the  large  ex- 
pense of  installing  an  electric  plant,  if  the  promoters  had  any 
real  intention  of  doing  anything  toward  electric  lighting  in 
the  lifetime  of  their  charter,  their  hopes  were  highly  iliusion- 
ary. 

But  when  we  come  to  consider  this  particular  case,  we  can- 
not doubt.  We  start  with  a  dam  and  station  erected,  and 
electrical  apparatus  installed,  all  at  a  co.st  of  eighty  thousand 
dollars,  with  one  electric  light  customer  for  twelve  lights 
secured,  with  one  at  the  Winslow  end  of  the  line  who  "sug- 
gests" that  he  may  take  lights,  with  no  other  takers  of  light, 
actual  or  prospective,  between  plaintiff's  land  and  the  Wins- 
low  line,  two  miles,  with  no  knowledge  otherwise  of  anyone 
along  the  line  who  wants  or  will  take  light  or  power,  but,  on 
the  other  hand,  with  a  contract  to  deliver  the  entire  electrical 
power  product  of  the  dam  to  a  manufacturing  company  for 
its  own  purposes  for  ten  years,  at  a  gross  rental  of  about 
twenty  thousand  dollars  a  year.  Under  these  conditions  the 
conij)any  .starts  to  locate  its  line  of  poles  and  wires.  Meta- 
phorically speaking,  and  practically  so,  in  fact,  it  goes  straight 
as  an  arrow  to  the  point  of  delivery  to  the  manufacturing 
company.  When  it  reaches  the  plaintiff's  land,  it  has  seem- 
ingly gone  beyond  the  area  of  possible  electric  lighting. 
Whatever  •*•'''*  reasons  there  may  have  b(^en  for  taking  other 
lands  l)ol'ore  that,  we  must  now  iiKjuire  for  what  was  the  in- 
tended taking  of  llic  {)laintirr's  land/  Can  a  reasonable  man 
doul)t?  AVe  think  not.  I']verything  in  the  CJise  shows  that 
the  j)laintin"s  land  was  beiitu'  taken  to  enable  the  coiiipany  to 
deliver  electrical  ])ower  to  tlie  llollingsworth  &  Whitney  Co.ii- 
pany,  according  to  contraet.  A  ])urpo.se  to  use  the  line  lor 
electric  lighting  was  wanting.  It  is  not  discoverable.  "The 
i;se  of  a  franehise  trranted  for  pnl)lic  ]>nri)oses  as  a  mere  cover 
for  a  private  enterprise  is  contrary  to  ])ul)lic  i^olicy,"  said 
the  court  in  Fanning  v.  Osborne,  102  N.  Y.  441,  7  X.  E.  3»07. 
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It  is,  however,  suggested  that  this  conclusion  of  fact  ought 
not  to  be  reached,  because  the  company  should  not  be  judged 
by  its  beginnings,  and  because  it  is  ready  to  furnish  electricity 
for  lighting  to  all  along  the  line  who  wish  it  and  are  desirous 
of  using  it,  and  that  the  future  may  develop  a  call  for  light- 
ing. We  do  not  think  this  is  a  sufficient  answer  in  this  ease. 
We  are  satisfied  from  the  whole  case  that  the  company,  how- 
ever willing  it  might  be,  did  not  expect  or  contemplate  trans- 
mitting a  current  for  electric  lighting  along  the  line  on  land 
taken  from  the  plaintiff.  The  possibility  of  such  a  use  for 
the  public  is  too  remote  for  consideration.  We  think  it  must 
be  held  that  the  land  of  the  plaintiff  was  actually  and  pri- 
marily taken  for  the  purposes  of  the  Hollingsworth  &  Whit- 
ney Company  contract. 

We  are  therefore  brought  to  inquire  whether  a  taking  for 
that  purpose  can  be  sustained.  In  other  words,  can  lands  be 
taken  by  the  eminent  domain  for  a  line  of  poles  and  wires  on 
which  is  to  be  transmitted  an  electric  current  for  manufac- 
turing or  power  purposes?  The  charter  of  the  defendant 
company  confers  authority  as  broad  as  that,  if  it  can  be  held 
to  be  constitutional.  It  should  be  borne  in  mind  that  the  de- 
fendant corporation  has  no  authority  by  its  charter  to  use 
the  electric  current  generated  bj''  it  for  manufacturing  pur- 
poses on  its  own  account.  It  does  not  propose  to  do  so.  It 
merely  intends  to  generate  and  sell  an  electric  current,  and 
it  claims  the  right  of  eminent  domain  to  enable  it  to  do  such 
a  business,  irrespective  of  the  use  to  which  the  current  is  ulti- 
mately put.  Of  this  we  shall  speak  later.  The  ultimate  uses 
to  which  the  electric  current  is  to  be  put  must,  however,  affect 
the  application  of  the  right  •'*"*'  of  eminent  domain,  and  we 
must  consider  the  question  witii  those  uses  in  mind. 

The  constitution  of  this  state,  article  1,.  section  21,  in  the 
Declaration  of  Rights,  provides  "that  private  property  shall 
not  be  taken  for  public  uses,  without  just  compensation,  nor 
unless  the  public  exigencies  require  it."  And  it  is  held  to  be 
necessarily  implied  that  private  property  cannot  be  taken  for 
private  uses,  without  the  consent  of  the  owner,  with  or  without 
compensation.  And  it  is  objected  here  that  where  one  man 
is  permitted  to  take  another's  property  for  the  purpose  of 
thereby  transmitting  an  electric  current  for  maiuifaeturing  or 
mechanical  purposes,  it  is  subjecting  the  property  to  a  mere 
private  use. 
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All  property  is  held  subject  to  that  sovereign  power  which 
is  called  the  eminent  domain,  or  superior  dominion  :  Cottrill 
V.  ]\ryric'k,  12  'Me.  222.  It  is  derived  from  the  ancient  jus 
publicum  by  which  all  property  was  held  subject  to  the  will 
of  the  sovereign.  The  constitutional  provision  referred  to 
did  not  create  the  power,  but  is  a  limitation  upon  its  exercise. 
Private  property  can  be  taken  only  for  jniblic  uses,  and  then 
only  in  case  of  public  exigency.  Whether  there  is  such  an 
exigency — whether  it  is  wi.se  and  expedient  or  necessary,  that 
the  right  of  eminent  domain  should  be  exercised,  in  ca.se  the 
use  is  public — is  .solely  for  the  determination  of  the  legis- 
lature. The  legislature,  however,  cannot  make  a  private  use 
public  by  calling  it  so :  15  Cyc.  580.  "Whether  the  use  for 
which  it  is  granted  is  a  public  one  mu.st  in  the  end  be  deter- 
mined by  the  court :  Kennebec  Water  Dist.  v.  City  of  Water- 
ville,  96' Me.  234,  52  Atl.  774.  The  right  of  the  state  to  con- 
demn property  for  public  uses  may  of  course  be  exercised 
through  the  agency  of  private  corporations,  formed  for  pri- 
vate gain:  Riche  v.  Bar  Harbor  Water  Co.,  75  Me.  91.  So 
that  the  real  question  before  the  court  now  is  this:  Is  manu- 
facturing, generating,  selling,  distributing  and  supplying  elec- 
tricity for  manufacturing  or  mechanical  purposes  a  public 
u.se  for  which  private  property  may  be  taken  by  the  strong 
hand  of  the  state?  It  has  been  pressed  upon  us  with  great 
force  and  ability  that  the  great  public  benefit  and  utility  of 
manufacturing  enterprises  in  this  state  are  such  as  of  them- 
selves to  give  to  the  creation  or  development  of  •****^  power  for 
their  benefit  the  character  of  a  public  use.  We  must  there- 
fore inquire  to  what  extent  public  benefit  and  utility  may  bo 
regarded  as  controlling  in  determining  what  is  a  public  u.se. 
The  term  "public  u.se"  is  difiicult  of  exact  definition,  and 
most  courts  liave  avoided  giving  one.  Public  benefit  is,  liow- 
ever,  one  of  the  essential  charaeferisties  of  a  public  use.  There 
is  no  doubt  lliat  the  concei)tion  of  public  benefit  and  public 
ufility,  and  tlie  general  welfare  of  the  state,  even  indireetiy 
])roinote(l.  has  liad  niueh  to  do  in  fein]iering  the  oi)inions  of 
the  eonrts.  Tlie  term  is  a  J!exil)le  one,  antl  necessarily  has 
been  of  constant  growth  as  ne\v  public  uses  liave  develoi)ed  : 
Raiuloli)])  on  J'iniinent  Domain,  oo.  And  it  lias  jteen  said 
that  what  is  a  ])nlilic  use  under  eminent  domain  statutes  ]ii.i\- 
depend  somewhat  ni)on  the  nature  and  wants  of  the  eom- 
nnmity  for  tlie  titne  liein'j":  ScnddtM'  v.  Trenton  I").>hn\ar"  b'a'ls 
To.,  ]  X.  J.  Kfj.  f^Ol,  2.5  .\m.  Div.  ir>6.     It  is  beyond  question 
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that  any  instrumentality  which  tends  to  promote  the  manu- 
facturing industries  of  a  state,  to  furnish  labor  for  its  mechan- 
ics, to  create  the  need  of  markets  for  its  products,  and  to  de- 
velop and  utilize  its  natural  advantages,  is  of  great  public 
benefit.  And  our  attention  has  been  called  to  many  cases 
where  this  court,  in  discussing  the  doctrine  of  public  use,  has 
used  expressions  similar  to  those  which  we  have  used  above: 
Spring  V.  Russell,  7  Me.  273 ;  Lawler  v.  Baring  Boom  Co.,  56 
Me.  443;  Riche  v.  Water  Co.,  75  Me.  91;  Hamor  v.  Bar  Harbor 
Water  Co.,  78  Me.  127,  3  Atl.  40;  Farnsworth  v.  Lime  Rock 
R.  R.  Co.,  83  Me.  440,  22  Atl.  373 ;  Ulmer  v.  Lime  Rock  R.  R. 
Co.,  98  Me.  579,  57  Atl.  1001,  66  L.  R.  A.  387.  But  it  is 
to  be  observed  that  in  none  of  these  cases  was  any  question 
like  the  precise  one  before  us  under  consideration.  In  each 
the  question  concerned  a  use  which  was  public  even  by  the 
narrowest  definition  of  a  public  use — a  use  in  which  the  public 
had  not  only  an  indirect  benefit,  but  in  which  the  public  had 
a  right  to  participate  directly.  These  cases  relate  to  railroads, 
water  companies,  boom  companies,  canals,  and  the  improve- 
ment of  public  streams.  As  to  such  cases  there  is  now  no 
doubt.  Their  uses  are  rightly  deemed  public.  The  public, 
or  such  part  of  the  public  as  has  occasion  to,  may  directly  en- 
joy them.     Such  uses  are  of  great  public  benefit. 

3G2  "When,  however,  we  leave  those  classes  of  cases  which 
are  universally  regarded  as  public,  and  come  to  those  which 
stand  on  debatable  ground,  we  find  that  the  doctrine  that 
public  benefit  and  utility  is  a  justification  for  the  exercise  of 
the  right  of  eminent  domain  has  been  asserted  more  especially 
in  four  classes  of  cases:  those  relating  to  the  development  of 
water-power  for  mills  under  general  or  special  mill  or  flowage 
acts;  those  arising  under  drainage  acts  for  the  reclamation  of 
wet  and  marshy  lands;  those  relating  to  the  irrigation  of  arid 
lands,  and  those  relating  to  the  promotion  of  mining.  Of 
the  mining  acts,  outside  of  states  whose  constitutions  in  terms 
recognize  mining  as  a  public  use,  it  may  be  said  that  the  au- 
thorities differ  as  to  the  etit'ect  of  the  mere  public  benefit: 
Overman  Silver  Min.  Co.  v.  Corcoran,  15  Nev.  147;  Consoli- 
dated Channel  Co.  v.  Central  Pac.  R.  R.  Co.,  51  Cal.  269.  And 
it  was  held  in  Fallbrook  Irr.  Dist.  v.  Bradley,  164  U.  S.  112, 
17  Sup.  Ct.  Rep.  56,  41  L.  ed.  369,  that  the  irrigation  acts  of 
the  western  states  are  sustainable  on  the  ground  of  a  regula- 
tion of  the  common  interests  of  the  o\\ners,  a  doctrine  applied 
elsewhere  to  drainage  acts. 
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It  is  in  the  early  eases  in  Massachusetts  that  we  find  that 
mill  acts,  giving  the  rijrht  to  flow  the  lands  of  others  for  the 
purpose  of  creating  a  water-power  for  mills,  and  drainage  acts 
for  the  reclamation  of  waste  lands,  were  first  sustained  under 
the  eminent  domain  clause  of  the  Bill  of  Rights.  And  it 
would  seem  that  the  doctrine  has  been  accepted  in  most  of 
the  states  where  it  is  now  in  vogue  on  the  authority  of  the 
Massachusetts  decisions.  The  historj'^  of  those  decisions  is  in- 
structive. In  Fiske  v.  Framingham  Mfg.  Co.  (1831),  12  Pick. 
68,  it  was  declared  that  the  mill  acts,  by  which  the  owner  of 
a  mill  privilege  was  authorized  to  build  a  dam  on  his  own 
land  for  the  purpose  of  creating  a  water-power,  and  thereby 
flow  the  water  of  the  stream  back  upon  the  land  of  an  upper 
proprietor,  rest  only  j>artly  for  their  justification  upon  the 
interest  which  the  community  at  large  has  in  the  use  and  em- 
ployment of  mills,  and  partly  upon  the  nature  of  the  proji- 
erty  which  is  often  so  situated  that  it  could  not  be  beneficially 
used  without  the  aid  of  this  power:  See  Veazie  v.  Dwinel,  50 
Me.  479.  In  Boston  etc.  Corp.  v.  Ne^^^nan  (1832),  12  Pick. 
467,  23  Am.  Dec.  622,  it  was  held  that  the  construction  under 
legislative  authority  of  a  dam  across  a  navigable  arm  of  the 
sea  for  the  purpose  of  obtaining  '"^^^  a  head  and  fall  of  water, 
whereby  to  work  grist-mills,  run  manufactories,  and  other 
mills  for  other  useful  purposes,  and  also  to  make  an  avenue 
or  hiiihway  over  tlie  dam,  was  an  appropriation  to  public  uses 
within  tlie  provision  of  the  tenth  article  of  the  Bill  of  Rights. 
The  court,  arguendo,  said:  ''Here  was  a  creation  of  an  im- 
mense perpetual  mill-power,  as  well  as  a  safe  and  commodious 

avenue We  should  be  at  a  loss  to  imagine  any  uiuhn-- 

taking  ....  in  which  the  public  had  a  more  certain  and  di- 
rect int(M-ost  and  benefit."  The  court  cited  the  mill  acts  as 
analogous,  on  the  ground  that  they  were  "greatly  beneficial 
to  11i(>  public."  In  Ha/en  v.  Essex  Co.  (1853),  12  Cush.  475. 
llic  declared  purposes  of  the  defendant  corporation  were  to 
improve  Ihe  navigation  of  1h<^  ^Merrimack  river,  and  to  con- 
struct a  dam  aci-oss  it  for  the  purpose  of  creating  a  water- 
po\\('r  lo  l)e  usimI  for  nu'ehauical  antl  manufacturiiig  purl■>o■■;o^. 
The  I'ourt,  speaking  of  the  latter  purjxtse,  said:  "The  establisb- 
nieut  of  a  great  mili-])Ower  for  manufacturing  jmrposes  as 
an  ol)ject  of  great  ])ut)lic  int<M'est,  especially  sinc(>  nianufai'tui'- 
iiig  has  come  to  be  one  of  the  great  i>ublic  intlustrial  ])ursuits 
of  tlii^  fommonwealtli.  sorms  to  have  ]>een  regarded  liy  the  leg- 
islature aiuJ  sanctioned  l)y  tlie  jurisprudence  of  the  coninion- 
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wealth,  and  in  our  judgment  rightly  so,  in  determining  what 
is  a  public  use,  justifying  the  right  of  eminent  domain." 
This  was  afiSrmed  in  Commonwealth  v.  Essex  Co.  (1859),  13 
Gray,  239.  In  Talbot  v.  Hudson  (18G0),  16  Gray,  417,  a 
large  area  of  land  in  different  towns  and  owned  by  many 
owners  was  overflowed  by  water  raised  by  a  dam,  which  it 
was  sought,  under  legislative  authority,  to  remove,  for  the 
purpose  of  reclaiming  the  land.  It  was  held  that  the  dam 
could  be  taken  as  for  a  public  use.  This  language  was  used : 
"  In  a  broad  and  comprehensive  view,  such  as  has  been  hereto- 
fore taken  of  the  construction  of  this  clause  of  the  Declaration 
of  Rights,  everything  which  tends  to  enlarge  the  resources, 
increase  the  industrial  energies,  and  promote  the  productive 
power  of  any  considerable  number  of  the  inhabitants  of  a 
section  of  the  state,  or  which  leads  to  the  growth  of  towns  and 
the  creation  of  new  sources  for  the  employment  of  capital  and 
labor,  indirectly  contributes  to  the  general  welfare  and  to  the 
prosperity  of  the  whole  community."  The  mill  acts  were 
cited  as  examples  of  a  ^^"*  public  use,  and  it  was  declared 
that  "if  it  is  lawful  and  constitutional  to  advance  the  manu- 
facturing or  mechanical  interests  of  a  section  of  the  state,  by 
allowing  individuals  acting  primarily  for  their  own  profit  to 
take  private  property,  there  would  seem  to  be  but  little,  if 
any,  room  for  doubt  as  to  the  authority  of  the  legislature, 
acting  as  the  representatives  of  the  whole  people,  to  make  a 
similar  appropriation  by  their  own  immediate  agents  in  order 
to  promote  the  agricultural  interests  of  a  large  territory." 
The  general  drainage  act  for  the  improvement  of  meadows 
was  also  cited  as  providing  for  an  analogous  public  use.  But 
in  Murdock  v.  Stickney  (1851),  8  Cush.  113.  and  Bates  v. 
Weym.outh  Iron  Co.,  8  Cush.  5-18,  it  was  held  that  the  prin- 
ciple on  which  the  mill  acts  "are  founded  is  not,  as  has  some- 
times been  supposed,  the  right  of  eminent  domain,  the  sov- 
ereign right  of  taking  private  property  for  public  use."  The 
mill  acts  were  said  to  be  only  a  slight  modification  of  the  rule 
of  the  common  law  for  regulating  the  rights  of  proprietors  on 
one  and  the  same  stream,  from  its  rise  to  its  outlet,  in  a  man- 
ner best  calculated,  on  the  whole,  to  promote  and  secure  their 
common  rights  in  it.  "AVhether, "  the  court  say  in  jMurdock 
v.  Stickney,  8  Cush.  113,  "if  this  were  an  original  question, 
this  legislation  [a  mill  act]  would  be  considered  as  trenching 
too  closely  upon  the  great  principle  which  gives  security  to 
private  rights,  it  seems  now  too  late  to  inquire." 
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Later  the  ^Massachusetts  court,  in  Lowell  v.  City  of  Boston 
(1873),  111  Mass.  454,  15  Am.  Rep.  39,  said  that  the  doctrine 
of  public  use  asserted  in  Ilazen  v.  Essex  Co.,  12  Cush.  475, 
rested  upon  the  improvement  of  navigation  provided  for,  and 
not  upon  the  general  benefit  flowing  from  the  establishment  of 
mills.  And  the  court  in  that  case  said  that  the  mill  acts 
and  drainage  acts,  as  in  Talbot  v.  Hudson,  16  Gray,  417,  were 
not  to  be  justified  under  the  right  of  eminent  domain,  and 
that  they  involved  no  other  governmental  power  than  that 
"to  make,  ordain,  and  establish  all  manner  of  wholesome  and 
rea.sonable  orders,  laws,  statutes  and  ordinances,"  as  the  gen- 
eral court  "shall  judge  to  be  for  the  good  and  welfare  of  this 
commonwealth,  and  for  the  government  and  ordering  thereof, 
and  of  the  subjects  of  the  same":  Mass.  Const.,  art.  4,  c.  1, 
sec.  1.  In  the  same  case,  speaking  of  Dorgan  v.  Boston,  12 
Allen,  223,  and  Dingley  v.  City  of  Boston,  100  Mass.  544,  in 
which  ^®^  the  right  of  eminent  domain  for  certain  public  im- 
provements was  cont&sted,  the  court  used  this  significant  lan- 
guage: "This  benefit  [the  promotion  of  the  general  prosperity 
and  public  welfare]  was  anticipated,  and  doubtless  was  one 
of  the  influential  inducements  to  the  adoption  of  the  statutes 
giving  authority  for  the  improvements.  It  was  not  in  this 
general  advantage,  however,  that  the  justification,  under  the 
constitution,  for  such  an  exercise  of  power  was  found,  but  in 
the  direct  and  special  public  service."  And  finally  in  Turner 
v.  Nye  (189]),  154  Mass.  579,  28  N.  E.  1048,  14  L.  R.  A.  487, 
where  the  court  sustained  the  constitutionality  of  an  act  au- 
thorizing the  flowing  of  flats  for  the  raising  of  a  pond  for  the 
culture  of  fishes,  but  expressly  on  the  "good  and  welfare" 
clause  of  the  constitution  cited  by  us,  and  not  on  the  right 
of  eminent  domain,  the  court  said:  "It  is  upon  this  provision 
[the  "good  and  welfare"  clause]  that  tlie  mill  acts  have  beon 
])laeed  nnally  in  this  state,  ;ifter  what  appear  at  tinu^s  to 
have  been  somewhat  conflicting  views.  It  may  be  doul)li'd 
whether,  as  new  legislation,  they  could  be  sustained  as  an  ex- 
ercise of  the  right  of  emirient  domain."  If  we  uiiderstaiul 
tlie  i)urp()rt  of  the  laler  .M;i.s-;;n-liu.sclts  decisions,  it  is  to  Die 
elTect  that  the  earlier  cases  of  Boston  etc.  Corp.  v.  Newnian,  12 
Bick.  407,  23  Am.  Dec  G22,  Ilazen  v.  Essex  Co.,  12  Cush.  -17."), 
;ind  T.ilbot  V.  IIu<l  on.  IH  Oniy,  417,  are  no  longer  aiitliorily 
for  the  (loc'triiie  that  citlicr  the  goneral  mill  acts,  or  special 
Icu'islation  for  t;ikiiig  privatf"  property  for  the  pui'pose  of 
creating  a  water-power  lor  manufacturing  purposes  can   be 
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sustained  as  involving  public  uses,  on  the  ground  of  great 
public  benefit  or  utility.  We  have  no  such  broad  and  com- 
prehensive "good  and  welfare"  provision  in  our  constitution 
as  the  one  referred  to  in  the  constitution  of  Massachusetts,  and 
if  we  had,  it  is  difficult  to  see  why  such  a  legislative  authority 
would  not  be  limited  by  the  necessarily  implied  provision  that 
private  property  shall  be  taken  only  for  public  uses.  Besides, 
it  is  held,  and  we  think  properly,  that  the  term  "public  use" 
cannot  be  construed  to  be  the  equivalent  of  general  welfare  or 
public  good.  It  must  receive  a  more  restricted  definition: 
Kinnie  v.  Bare,  68  Mich.  625,  36  N.  W.  672 ;  1  Lewis  on  Emi- 
nent Domain,  sec.  163. 

But  following  the  earlier  Massachusetts  cases,  in  time,  at 
least,  it  was  held  in  Great  Falls  Mfg.  Co.  v.  Fernald  (1867), 
47  N.  H.  444,  ^*^*^  that  the  legislature  had  power  to  authorize 
a  corporation  established  for  manufacturing  purposes,  to  flow 
back  water  onto  the  land  of  another,  without  his  consent,  in 
order  to  create  the  water  power  used  in  carrying  on  their 
works.  This  was  held  to  be  a  public  use,  on  the  ground  that 
it  was  for  general  public  utility,  and  Boston  etc.  Corp.  v. 
Newman,  12  Pick.  467,  23  Am.  Dec.  622,  and  Hazen  v.  Essex 
Co.,  12  Cush.  475,  were  cited  as  authorities  to  that  effect.  The 
court  also  cited  the  "general  welfare"  clause  in  the  New 
Hampshire  Bill  of  Rights,  similar  to  that  in  Massachusetts. 
The  court  in  New  Hampshire  did  not  waver  from  this  public 
use  doctrine  (Ash  v.  Cummings,  50  N.  H.  591 ;  Amoskeag  Mfg. 
Co.  V.  Head,  56  N.  H.  386 ;  Amoskeag  Mfg.  Co.  v.  Worcester, 
60  N.  H.  522),  except  to  say  that  the  flowage  act  went  to  the 
verge  of  constitutional  power  (Salisbury  Mills  v.  Forsaith,  57 
N.  H.  124),  until  Rockingham  County  Light  etc  Co.  v.  Hobbs, 
72  N.  H.  531,  58  Atl.  46,  66  L.  R.  A.  581,  in  which  case  the 
court  said  of  Great  Falls  Mfg.  Co.  v.  Fernald,  47  N.  H.  44 : 
"That  case  is  sui  generis,  and  is  limited  to  flowage  rights. 
That  and  other  cases  cannot  be  regarded  as  deciding  the  'pub- 
lic use'  in  the  Bill  of  Rights  is  synonymous  with  public  ben- 
efit, public  advantage,  or  any  use  that  is  for  the  benefit  and 
welfare  of  the  state."  Nevertheless  the  court  said  that  the 
conclusion  that  the  use  of  land  for  the  production  and  dis- 
tribution of  power  may  be  a  public  use  is  shown  by  the  mill 
acts  and  the  decisions  respecting  them,  citing  the  Fernald  case 
in  ^Massachusetts,  and  its  own  case  of  x\moskeag  Co.  v.  Head. 

In  Vermont  the  ruling  has  been  the  other  way.  The  court 
there  declined  to  follow  Massachusetts  and  New^  Hampshire, 
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and  held  tliat  under  a  mill  flowage  act,  the  exercise  of  flowage 
rights  for  the  l)e)ieHt  of  mills,  even  of  gri.st-mills,  was  not  for 
a  public  use:  Tyler  v.  P.eacher,  44  Vt.  648,  8  Am.  Rep.  398. 
In  Re  Barre  Water  Co.,  62  Vt.  27,  20  Atl.  109,  9  L.  R.  A.  195, 
it  was  held  that  a  water  company  having  authority  to  take 
private  waters  for  the  extinguishment  of  fires  and  for  domes- 
tic, sanitary  and  other  purposes  cannot  use  the  water  of  a 
private  stream  for  private  manufacturing  purposes.  And  in 
Avery  v.  Vermont  Electric  Co.  (1903),  75  Vt.  235,  98  Am. 
St.  Rep.  818,  54  Atl.  179,  59  L.  R.  A.  817,  it  was  held  that  the 
generation  of  electricity  by  an  individual  for  the  purpose  of 
supplying  a  railroad  company  with  power  to  operate  its  road 
is  not  a  public  use.  The  court  in  Rhode  Island,  we  ^"'^  think, 
inclines  the  same  way:  In  re  Rhode  Island  Suburban  Ry.  Co., 
22  R.  I.  457,  48  Atl.  591 ,  52  L.  R.  A.  879.  On  the  other  hand 
the  court  in  Connecticut,  in  Olmstead  v.  Camp  (1866),  33 
Conn.  532,  89  Am.  Dec.  221,  holding  a  liowage  act  for  the  bene- 
fit of  mills  constitutional,  as  authorizing  a  taking  for  public 
use,  declared  that  it  is  the  settled  law  of  the  country  that  the 
flowing  of  lands  for  mill  purposes  is  a  taking  for  a  public  use. 
The  court  defined  pu'olic  use  to  be  public  usefulness,  utility 
or  advantage,  or  what  is  productive  of  general  benefit,  and 
said  that  any  taking  ly  the  state  for  purposes  of  great  advan- 
tage to  the  community  is  a  taking  for  a  public  use,  citing 
Fiske  v.  Framinghani  Mfg.  Co.,  12  Pick.  (jS:  Boston  etc.  Corp. 
V.  Newman,  12  Pick.  467,  23  Am.  Dec.  622;  Talbot  v.  Hudson, 
16  (iray,  417.  In  ^Miller  v.  Troost  (1869),  14  .Minn.  365,  the 
court  felt  constrained  to  hold  a  luill  act  constitutional,  i)urely 
on  the  autliority  of  the  cases  decided  elsewhere;  citing  Olm- 
stead V.  Camp,  83  Conn.  532,  89  Am.  Dec.  221,  and  Fiske  v. 
Framingham  Co.,  12  Pick.  68.  But  the  court  said:  "It  is 
difticult  to  re(;oncile  these  statutes,  upon  principle,  with  the 
constitutional  rights  of  the  citi/.(Mi."  In  Xowcomb  v.  Smith 
(1819  I,  1  Chand.  71,  a  majority  of  tlir  court  held  a  mill  dain 
and  a  ilowage  act  constitutional  on  the  authority  chielly  of  llic 
prior  decisions  in  Alassacinisctts  and  .\ew  liaiiip^hiiv.  The 
same  court,  in  Fisher  v.  lloricon  Iron  &  .Mfg  Co.  ^186()j,  10 
Wis.  351,  said:  "We  are  free  to  confess  that  if  the  (piestioii 
as  to  the  coustitiilioi:alily  of  tlie  mill  dam  act  was  now  for  the 
lii'st  time  presented  to  this  court,  and  we  were  not  embarrassed 
by  ioianei-  adjudications  upon  it,  we  shonlil  doubtless  come  to 
a  different  conclusion  ni>on  the  cjiK^stion  I'rom  that  arrived  at 
by  the  majority  of  the  court  in  Newcomb  v.  .Smith."     Tliat  a 
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great  pii])lic  benefit  justifies  the  exercise  of  the  right  of  emi- 
nent domain,  as  for  a  public  use,  in  creating  or  improving 
water  power  for  manufacturing  purposes,  is  supported  on  the 
ground  of  public  benefits,  in  Scudder  v.  Trenton  Delaware 
Falls  Co.,  1  N.  J.  Eq.  694,  23  Am.  Dec.  756,  Hankins  v.  Law- 
rence, 8  Blackf.  (Ind.)  266,  and  perhaps  in  other  states.  It 
is  noticeable  that  the  mill  acts  generally,  when  sustained,  have 
been  sustained  under  protest :  See  note  to  Turner  v.  Nye,  14 
L.  R.  A.  487. 

In  Varick  v.  Smith,  5  Paige,  137,  it  was  held  that  water 
could  not  be  diverted  for  the  purpose  of  creating  water-power 
to  ^^*^  lease,  because  it  was  not  a  public  use.  In  Hay  v. 
Cohoes  Co.,  3  Barb.  42,  it  was  denied  that  the  legislature  could 
exercise  the  right  of  eminent  domain  for  mills  of  any  kind : 
See  In  re  Eureka  Basin  Warehouse  etc.  Co.,  96  N.  Y.  42.  See, 
also,  In  re  Tuthill,  163  N.  Y.  133,  79  Am.  St.  Rep.  574,  57 
N.  E.  303,  49  L.  R.  A.  781,  holding  a  drainage  act  unconstitu- 
tional. In.Gaylord  v.  Sanitary  Dist,  204  111.  576,  98  Am. 
St.  Rep.  235,  68  N.  E.  522,  63  L.  R.  A.  582,  the  court  held  that 
a  mill  act  with  accompanying  right  of  eminent  domain  could 
be  sustained  for  public  grist-mills,  but  not  for  other  mills. 
The  same  doctrine  is  supported  in  Harding  v.  Goodlet,  3  Yerg. 
(Tenn.)  41,  24  Am.  Dec.  546.  A  mill  act  was  held  unconsti- 
tutional as  not  being  for  public  uses  in  Ryerson  v.  Brown,  35 
Mich.  333,  24  Am.  Rep.  564,  in  an  able  and  exhaustive  opinion 
prepared  by  Judge  Cooley,  in  which  he  analyzed  nearly  all  the 
authorities:  See  Southwest  Missouri  Light  Co.  v.  Scheurick, 
174  Mo.  235,  73  S.  W.  496.  When  the  case  of  Amoskeag  Mfg. 
Co.  V.  Head,  56  N.  II.  386,  was  before  the  supreme  court  of 
the  United  States  on  error,  that  court  declined  to  express  any 
opinion  as  to  whether  the  creation  of  water  power  for  manu- 
facturing purposes  was  a  public  use,  but  rested  its  decision, 
sustaining  the  judgment  of  the  supreme  court  of  New  Hamp- 
shire, on  the  ground  that  a  statute  that  authorized  the  build- 
ing of  dams  and  the  raising  of  water,  thereby  causing  it  to 
flow  back  upon  lands  of  another,  might  be  considered  as  regu- 
lating the  manner  in  which  the  rights  of  proprietors  of  lands 
adjacent  to  a  stream  may  be  asserted  and  enjoyed,  with  due 
regard  to  the  interests  of  all  and  to  the  public  good:  Head  v, 
Amoskeag  Co.,  113  U.  S.  9,  5  Sup.  Ct.  Rep.  441,  28  L.  ed.  889. 
See  Wurts  v.  Hoagland,  114  U.  S.  606,  5  Sup.  Ct.  Rep.  1086, 
29  L.  ed.  229.  This  is  the  doctrine,  as  we  have  pointed  out, 
of  the  later  Massachusetts  cases.     In  Kaukauna  Water  Power 
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Co.  V.  Green  Bay  Co.,  142  U.  S.  254,  12  Sup.  Ct.  Rep.  173, 
35  L.  ed.  1004,  the  court  sustained  the  taking  in  that  case, 
on  the  ground  that  it  was  for  the  improvement  of  the  naviga- 
tion of  a  river,  but  said  also:  "It  is  probably  true  that  it  is 
beyond  the  competency  of  the  state  to  appropriate  to  itself  the 
property  of  individuals  for  the  sole  purpose  of  creating  a 
water  power  to  be  leased  for  manufacturing  purposes.  This 
would  be  a  ease  of  taking  the  property  of  one  man  for  the 
benefit  of  another,  which  is  not  a  constitutional  exercise  of  the 
right  of  eminent  domain." 

It  is  suggested  by  counsel  that  in  this  state  the  court  has 
already,  by  implication  at  least,  sustained  the  doctrine  that 
the  creation  of  ^®"  power  for  manufacturing,  either  as  elec- 
trical-power or  water-power,  may  be  regarded  as  a  public  use. 
But  that  position  cannot  be  sustained.  Two  ca-ses  are  cited. 
In  Edison  Co.  v.  Farmington  Electric  Light  etc.  Co.,  82  ]\Ie. 
464,  19  Atl.  859,  although  the  word  "power"  appeared  in  the 
corporate  name  of  the  defendant,  the  case  does  not  show  what 
authority  it  had  or  claimed  as  to  the  creation  or  distribution 
of  electric  power.  That  question  was  not  discussed  in  the 
opinion  of  the  court.  The  defendant  was  treated  as  an  elec- 
tric light  company.  In  Rockland  Water  Co.  v.  Camden  etc. 
Water  Co.,  80  Me.  544,  15  Atl.  785,  1  L.  R.  A.  388,  the  right 
to  the  exercise  of  eminent  domain  for  creating  water-power 
was  not  under  consideration. 

But  Jordan  v.  Woodward  (1855),  40  Me.  317,  was  a  case 
arising  under  our  mill  act.  Its  constitutionality  was  sus- 
tained, but  only  on  the  ground  of  its  great  antiquity  and  the 
long  acquiescence  of  our  citizens  in  its  provisions.  The  court 
said  that  it  pushed  the  power  of  eminent  domain  to  the  very 
verge  of  constitutional  inhibition,  and  added:  "But  the  rea- 
sons in  which  this  policy  originated  have  long  since  ceased  to 
e.xist.  Private  capital  has  largely  accumulated,  and  now  seeks 
investment  in  mills  of  various  descriptions,  or  in  other  enter- 
prises for  private  gain.  That  the  existence  of  water-mills  is 
a  matter  of  public  convenience  at  this  day  is  undeniable;  so 
too  is  the  existence  of  the  shop  of  the  smith,  the  store  of  the 
grocer,  the  house  of  the  innholder,  and  a  great  variety  of  busi- 
ness enterprises  in  which  our  citizens  employ  their  labor  and 
capital.  In  fact,  there  is  no  branch  of  lawful  business  which 
may  not  contribute  to  the  pul)lic  good,  and  for  which  there 
may.  to  a  certain  extent,  exist  a  ])ublic  necessity.  \'('t  to  au- 
thorize the  appropriation   of  private  property  for  all   these 
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various  purposes  would  be  destructive  of  private  rights  and 
unsettle  the  tenure  by  which  property  is  holden."  These  gen- 
eral views  were  emphasized  in  Allen  v.  Inhabitants  of  Jay, 
60  Me.  124,  11  Am.  Rep.  185,  and  they  have  continued  to  ex- 
press the  law  of  this  state  until  the  present  time.  The  doc- 
trine of  Jordan  v.  Woodward,  40  Me.  317,  basing  the  consti- 
tutionality of  the  mill  act  upon  "great  antiquity  and  long 
acquiescence"  and  not  upon  "public  benefit,"  has  never  been 
extended,  and  we  think  it  should  not  be.  Mr.  Lewis  in  his 
work  on  Eminent  Domain,  after  reviewing  the  cases,  says 
(section  181)  :  "Sawmills  and  grist-mills,  ^'**  carding-mills 
and  fulling-mills,  cotton-gins  and  other  mills  which  are  regu- 
lated by  law,  and  obliged  to  serve  the  public,  are  undoubtedly 
a  public  use.  But,  as  respects  all  other  kinds  of  mills,  al- 
though they  may  be  a  public  benefit,  they  are  not  a  public 
use.  within  the  meaning  of  the  constitution":  State  v.  Ed- 
wards, 86  Me.  102,  41  Am.  St.  Rep.  528,  29  Atl.  947,  25  L.  R. 
A.  504. 

Taking  the  decided  cases  generally,  we  think  that  the  weight 
of  authority  does  not  sustain  the  doctrine  that  a  public  use 
such  as  justifies  the  taking  of  private  property  again.st  the  will 
of  the  owner  may  rest  merely  upon  public  benefit,  or  public 
interest,  or  great  public  utility.  This  was,  no  doubt,  the  early 
doctrine  in  Massachusetts,  as  applied  to  mill  acts  and  drainage 
acts,  and  we  think  the  cases  show  that  the  doctrine  was 
adopted  in  other  states  largely  on  the  authority  of  the  Massa- 
chusetts decisions.  But,  plainly,  it  has  since  been  repudiated 
by  Massachusetts  herself.  Something  more  than  mere  public 
benefit  must  flow  from  the  contemplated  use :  Gaylord  v.  Sani- 
tary Dist.,  204  111.  576,  98  Am.  St.  Rep.  235,  68  N.  E.  522.  68 
L.  R.  A.  582.  Public  benefit  or  interest  are  not  synonymous 
with  public  use :  In  re  Niagara  Falls  Ry.  Co.,  lOo  N.  Y.  375, 
15  N.  E.  429 ;  Avery  v.  Vermont  Electric  Co.,  75  Vt.  235,  98 
Am.  St.  Rep.  818,  54  Atl.  179,  59  L.  R.  A.  817.  Neither  mere 
public  convenience  nor  mere  public  welfare  will  justify  the 
exercise  of  the  right  of  eminent  domain:  Kinnie  v.  Barr,  69i 
Mich.  625,  36  N.  W.  672.  If  the  doctrine  of  public  utility 
were  adopted  in  its  fullest  extent,  there  would  practically  bo 
no  limit  upon  the  exercise  of  this  power:  See  Beekman  v. 
Saratoga  etc.  R.  R.  Co.,  22  Am.  Dec.  688,  704,  note. 

Judge  Cooley,  in  his  work  on  Constitutional  Limitations, 
sixth  edition,  653,  says:  "Nor  could  it  be  of  importance  that 
the  public  would  receive  incidental  benefits,  such  as  usually 
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spring  from  the  improvement  of  lands  or  the  e.stablishment 
of  prosperous  private  enterprises.  The  public  use  implies  a 
possession,  occupation  and  enjoyment  of  the  land  by  the  pub- 
lie  at  large,  or  by  public  agencies;  and  a  due  protection  to 
the  rights  of  private  property  will  preclude  the  government 
from  seizing  it  in  the  hands  of  the  owner  and  turning  it  over 
to  another  on  vague  grounds  of  public  benefit  to  spring  from 
the  more  profitable  use  to  which  the  latter  may  devote  it." 
And  again  on  page  655:  "That  only  can  be  considered  a  pub- 
lic use  where  the  government  is  supplying  its  own  needs,  or 
is  furnishing  facilities  for  its  citizens  in  regard  to  those  mat- 
ters of  public  necessity,  convenience  "'^  or  welfare  which, 
on  account  of  their  peculiar  character  and  the  difficulty — per- 
haps impossibility — of  making  provisions  for  them  otherwise, 
is  alike  proper,  useful  and  needful  for  the  government, to  pro- 
vide." There  is  perhaps  no  general  definition  more  satisfac- 
tory than  this  one.  And  we  think  there  is  nothing  in  the  crea- 
tion and  distribution  of  power  for  manufacturing  enterprises, 
no  matter  how  great  their  general  utility,  which  makes  it 
"alike  proper,  useful  and  needful"  for  the  government  to  pro- 
vide for  it.  They  are  clearly  private  enterprises,  built  up  by 
private  capital,  for  private  gain.  They  are  not  subject  to  gov- 
ernmental regulation  as  public  enterprises.  Their  promoters 
and  owners  manage  them  to  suit  themselves,  so  long  as  they 
do  not  interfere  with  the  rights  of  others.  The  history  of 
Avater-power  development  in  this  state  shows  that  private  en- 
terprise has  been  amply  able  to  overcome  all  obstacles.  It  is 
not  enough  to  say  that  by  converting  water-power  into  elec- 
tric-power it  can  be  carried  great  distances,  and  applied  more 
economically  and  profitably.  In  that  way  the  use  of  power 
may  l)e  made  more  convenient.  It  may  tend  to  the  building 
of  more  mills,  or  larger  ones.  It  may  be  incidentally  a  i)ublic 
benefit.  But  it  is  nevertheless,  in  its  legal  aspect,  merely  an 
aid  to  i)rivate  enterprise.  To  enable  the  right  of  eminent  do- 
main to  be  exercised  in  such  ])eluiir  would  be  taking  the  i)r()p- 
erly  of  one  i)rivate  person  for  the  use  of  another  private  |)er- 
son,  and  tiiis  has  been  denuioinaled  "not  legislation,  hut  rol)- 
btu'v":  Custer  v.  Ti(U3\\aler  Co.,  18  N.  J.  Va[.  54.  We  think  it 
cannot  l)e  done  without  an  eiitii'e  tlisregai'd  of  the  constitu- 
tional jiniitation:  Allen  v.  Inhabitants  of  Jay,  60  ^le.  124,  11 
Am.   Kep.   185. 

So  far  we  liave  considered  the  general  question  wliether  the 
develoi)nient  of  power  for  manufacturing  purposes  is  a  public 
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use,  because  we  have  deemed  it  essential  to  the  correct  consid- 
eration of  the  remaining  position  of  the  defendants.  It  is 
contended  that,  granting  that  the  manufacturing  uses  of  the 
current  of  electricity  proposed  to  be  developed  are  private, 
nevertheless  the  powers  granted  to  this  corporation  are  for 
public  uses.  The  defendant  corporation  claims  that  it  is  a 
quasi  public  corporation,  charged  with  the  performance  of 
public  duties,  and  subject  to  governmental  regulation,  and 
that  it  possesses  the  rights  of  quasi  public  corporations,  among 
which  may  be,  if  a  ^''^  statute  authorizes  it,  the  right  of  emi- 
nent domain.  It  says  the  uses  of  property  taken  by  it  under 
the  right  of  eminent  domain  for  the  purpose  of  performing 
its  public  duties  are  public  uses. 

It  is  generally  well  settled  now  that  when  the  legislature 
grants  to  a  corporation  the  right  of  eminent  domain,  or  public 
rights,  like  street  rights,  for  public  uses,  and  the  corporation 
accepts  and  exercises  the  grant,  it  thereby  impliedly  comes  un- 
der obligation  to  the  public  to  perform  all  those  duties  in 
which  the  public  are  interested,  and  to  aid  in  the  performance 
of  which  the  right  of  eminent  domain  was  granted.  It  can  be 
compelled  to  perform  them,  and  at  reasonable  rates.  It  sub- 
jects itself  to  public  regulation  and  control,  and  to  forfeiture 
of  its  charter  for  failure  to  perform.  It  devotes  its  property 
to  public  use,  and  in  a  way  the  public  have  acquired  an  in- 
terest in  the  use  of  the  property:  Munn  v.  Illinois,  94  U.  S 
113,  24  L.  ed.  77 ;  Kennebec  Water  Dist.  v.  Waterville,  97  'Me. 
185,  54  Atl.  6,  60  L.  R.  A.  856.  The  public  has  a  definite 
and  fixed  right  to  the  use  of  the  property,  independent  of  the 
will  of  the  owner :  In  re  :\Iayor  of  New  York,  135  N.  Y.  253, 
31  Am.  St.  Rep.  825,  31  N.  E.  1043;  Varner  v.  Martin,  21  W. 
Va.  -534 ;  15  Cyc.  583 ;  Jordan  v.  Woodward,  40  Me.  317. 
"Property  is  devoted  to  a  public  use  when,  and  only  when, 
the  use  is  one  which  the  public  in  its  organized  capacity — to 
wit,  the  state — has  a  right  to  create  and  maintain,  and  there- 
fore one  which  all  the  public  has  a  right  to  demand  and  share 
in":  Budd  v.  New  York,  143  U.  S.  517,  12  Sup.  Ct.  Rep.  468, 
36  L.  ed.  247.  In  a  broad  sense  it  is  the  right  in  the  public 
to  an  actual  use,  and  not  to  an  incidental  benefit.  If  it  be  a 
railroad  company,  the  public  have  a  right  to  be  transported, 
and  to  have  their  goods  carried  from  place  to  place,  upon  pay- 
ment of  reasonable  tolls.  The  company  must  accommodate 
them,  whether  it  will  or  no.  If  it  be  a  canal  or  turnpike  or 
Am.  St.  Rep.,  Vol.  109  —35 
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brid{?e,  all  may  travel  thereon.  If  it  be  a  boom  company,  all 
who  have  logs  in  the  river  are  entitled  of  right  to  have  the 
booms  used  for  them.  If  it  be  a  telephone  or  telegraph  com- 
pany, its  privileges  are  open  to,  and  compellable  by,  all.  If 
it  be  a  water  company,  the  entire  public  has,  and  must  have, 
a  right  to  the  use  of  the  water.  These  are  the  more  ordin- 
ary kinds  of  quasi  public  corporations,  and  they  illustrate  bet- 
ter perhaps  than  any  definition  can  express,  the  particular 
personal  quality  of  the  use  which  the  public  as  individuals 
have  by  right  in  the  ^^^  property  of  such  corporations.  It  is 
the  right  of  the  public  as  individuals  to  use  when  occasion 
arises.  The  use  must  be  for  the  general  public,  or  some  por- 
tion of  it,  and  not  a  use  by  or  for  particular  individuals :  ^le- 
Qaillen  v.  Hatton,  42  Ohio  St.  202;  Coster  v.  Tidewater  Co.. 
18  N.  J.  Eq.  54;  O'Reiley  v.  Kankakee  Valley  Draining  Co., 
32  Ind.  169;  Pocantico  Waterworks  Co.  v.  Bird,  130  N.  Y. 
249,  29  N.  E.  246 ;  15  Cyc.  581.  It  is  not  necessary  that  all  of 
the  public  should  have  occasion  to  use.  It  may  suffice  if  very 
few  have,  or  may  ever  have,  occasion :  Riche  v.  Bar  Harbor 
Water  Co.,  75  Me.  91.  It  is  necessary  that  everyone,  if  he  ha.s 
occasion,  shall  have  the  right  to  use:  Ulmer  v.  Lime  Rock  R. 
R.  Co.,  98  Me.  579,  57  Atl.  1001,  66  L.  R.  A.  387.  It  must  be 
more  than  a  mere  theoretical  right  to  use.  It  must  be  an 
actual,  effectual  right  to  use :  15  Cyc.  581. 

But  this  public  character  of  a  corporation  does  not  follow 
merely  because  it  has  accepted  a  grant  of  the  right  of  eminent 
domain,  unless  it  was  granted  for  public  uses.  For  unless  the 
grant  was  for  public  uses,  it  was  unconstitutional  and  void, 
and  the  company  by  accepting  it  obtained  no  rights  as  a  pub 
lie  instrumentality,  and  came,  thereby,  under  no  obligations 
to  the  public.  Because  the  legislature  assumed  to  grai\t  the 
right  of  eminent  domain,  and  the  grant  was  accepted,  it  docs 
not  follow  that  the  corporation  is  a  ((nasi  public  cori)oration. 
As  we  have  said,  the  legislature  could  not  make  a  use  public 
by  declaring  it  such.  The  question,  after  all  analyses,  nuist 
conic  back  to  the  inquiry  whether  tlie  declared  uses  are  in 
law  public  uses. 

Now,  we  have  taken  it  for  granted  that  some  of  the  ultiniali' 
purjwses  expressed  in  the  defendant  corporation's  charter  arc 
public  ones.  We  repeat  that  we  think  that  no  one  would  now 
deny  that  electric  lighting  for  the  public  is  a  i)ul)lic  us(\  and 
that  a  corporation  engaged  in  that  business  may  properly  be 
gr;iiited  the  right  of  eminent  domain  for  that  use.     And  we 
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have  no  occasion  at  this  time  to  deny  that  the  right  of  eminent 
domain  might  properly  be  granted  to  a  corporation  to  enable 
it  to  generate,  sell  and  distribute  electricity  for  public  light- 
ing, though  not  a  lighting  company  itself.  We  are  now  con- 
cerned with  the  right,  under  eminent  domain,  to  generate,  sell 
and  distribute  electricity  for  power  for  manufacturing  pur- 
poses. We  sup}>ose  that  a  corporation  may  be  a  quasi  public 
one  as  to  ^''*  electric  lighting  for  instance,  and  not  as  to  other, 
though  chartered,  purposes,  just  as,  to  use  a  former  illustra- 
tion, a  company  may  be  chartered  to  build  and  operate  an 
electric  light  plant,  and  to  run  a  bank,  or  cotton-mill,  or  shoe 
factory.  The  question  now  is,  Was  this  defendant  a  quasi 
public  corporation,  as  respects  creating,  selling  and  distribut- 
ing electric-power  for  manufacturing  or  mechanical  pur- 
poses? Because,  as  we  have  found,  that  is  the  use  for  which 
this  taking  is  to  be  made,  if  at  all.  We  think  that  the  ulti- 
mate use  of  the  power  is  an  important  consideration.  If  that 
use  is  essentially  a  private  use,  in  a  private  business,  will  it 
become  a  public  use  by  merely  multiplying  the  number  of  per- 
sons who  may  have  occasion  to  use  the  power  ?  If  it  would  not 
be  a  public  use  to  supply  power  for  one  mill,  would  it  be  such 
to  supply  for  two  mills,  or  for  six  or  twelve?  We  think  not. 
In  each  individual  case  it  would  be  supplying  the  power  for 
a  private  use.  If  the  state  cannot  take  the  property  of  one 
and  give  the  use  of  it  to  another  for  private  use,  can  it  give 
the  use  to  that  other  in  order  that  in  the  form  of  electric-power 
he  may  distribute  the  use  to  a  dozen  others  for  their  private 
business  purposes?  We  think  not.  There  is  no  underlying 
necessity  or  peculiarity  in  the  business  of  distributing  elec- 
tric-power which  requires  any  sueli  enlargement  of  the  power 
of  eminent  domain.  There  seems  to  be  such  a  necessity  in  the 
cases  of  all  the  quasi  public  corporations  which  we  have  men- 
tioned. Railroads,  telegraphs,  telephone  and  water  companies 
cannot  be  built  and  maintained  by  individuals  for  their  sev- 
eral use,  each  one  for  himself.  There  is  an  "impossibility," 
to  use  Judge  Cooley's  words,  "of  making  provisions  for  them 
otherwise"  than  through  the  power  of  eminent  domain.  But 
every  man  can,  if  he  wishes,  have  a  mechanical  power  of  his 
own,  either  steam,  or  water,  or  electric.  He  can  serve  him- 
self, without  the  intervention  of  the  state.  Not  so  conven- 
iently or  advantageously  perhaps,  as  it  would  be  to  be  served 
by  others.  But  mere  convenience  and  advantage  in  private 
business  must  yield  to  the  property  rights  of  citizens  sacredly 
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guarded  by  the  constitution.  We  cannot  find  any  frround  for 
sustainin*,'  the  defendant's  contention,  except  that  of  "public 
benefit,"  or  general  utility,  and  we  think  that  is  not  sufficient. 

;i75  There  is,  however,  one  other  consideration  which  we 
deem  to  l)e  of  weight,  though  perhaps  not  conclusive,  in  de- 
termining whether  the  creation  and  distribution  of  electric- 
])ower  is  a  public  use.  In  all  the  other  public  u.ses  which  have 
l)een  referred  to,  the  supplying  of  them  to  some  does  not  dis- 
enable the  company  to  supply  to  others.  The  use  is  not  ex- 
hausted by  using.  If  the  railroad  carries  one,  it  is  not  thereby 
made  less  able  to  carry  others.  It  is  simply  a  matter  of  more 
trains.  In  a  telegraphic  or  telephonic  service  it  is  simply  a 
matter  of  more  posts  and  wires.  The  capacity  is  practically 
unlimited.  In  water  services,  the  calls  in  those  public  services 
for  which  the  right  of  eminent  domain  is  given  is  usually  in- 
finitesimal, in  comparison  with  the  supply.  It  is  practically 
the  same  in  electric  lighting.  The  units  of  service  are  small 
ordinarily  in  comparison  with  the  total  capacity  for  service. 
It  is  practicable  to  serve  all  the  public. 

But  a  power  service  is  entirely  difYerent.  By  every  unit 
used  the  capacity  to  serve  others  is  by  so  much  exhausted.  It 
cannot  be  used  again.  To  be  useful,  power  must  be  constant 
and  steady  during  all  the  working  hours  of  the  day.  Unless 
the  purchaser  can  be  assured  of  a  definite  and  stable  power, 
it  is  of  little  value.  What  he  contracts  for  another  cannot 
have.  iVIoreover,  it  is  said  that  the  larger  the  unit,  the  more 
economical  and  profitable.  Counsel  for  the  defendants  argu<>s 
that  the  ])Ost  and  cheapest  service  is  obtained  with  the  largest 
})i)ssible  units.  And  further  that  all  j)ower  contracts  nuist 
])c  time  contracts.  Suppose,  as  in  this  case,  the  first  customer 
agrees  to  take  it  all;  what  is  the  next  customer  to  do?  There 
is  nothing  left  for  him.  But  has  not  the  company  the  right  lo 
sell  it  all?  And  may  it  not  sell  it  all  to  the  only  customer  in 
sight  at  that  time?  Must  it  reserve  a  part  of  its  product  for 
contingent  later  customers?  And  may  it  not  contract  for  long 
periods  of  time?  Purchasers  will  not  buy,  ordinarily,  if  they 
are  sul)ject  to  the  necessity  of  dividing  the  power  with  later 
{•ustomers,  unless  the  danger  is  as  remotely  contingent  as  elec- 
tric lighting  seems  to  be  in  this  case.  AVhen  a  purcha-s<M^ 
contracts  for  power,  he  is  likely  to  expend  large  amounts  to 
enable  himself  to  use  it.  It  is  said  in  argument  that  the  llol- 
lingsworth  &  Whitney  Coiii]>any  have  so  spent  one  luindrcd 
thousand  dollars  in  this  instance.     The  sum  of  it  is  that  eloc- 


June,  1905.]  Brown  v.  Gerald.  549 

trie-power,  generated  for  sale  for  manufacturing  ^'^  pur- 
poses, is  not  ordinarily  adaptable  to  public  uses,  as  legally  de- 
fined. This  company  expects  to  have  it  for  sale,  and  when  it 
is  sold  it  is  gone.    It  is  no  longer  for  public  use. 

But  the  defendant  company  says  it  can  generate  more 
power  for  the  public,  and  that  it  must  do  so  if  the  public  calls 
for  power.  No  doubt  its  public  duty,  if  any,  is  coextensive 
with  those  means  which  the  state  has  given  to  it  to  enable  it 
to  perform  those  duties.  The  state  has  given  to  it  the  use  of 
the  water  in  the  Sebasticook  river  within  certain  limits  to 
create  power.  That  is  the  scope  of  the  charter  so  far  as  the 
creation  of  power  by  means  of  the  right  of  eminent  domain  is 
concerned.  And  if  it  be  a  quasi  public  corporation,  for  the 
production  of  power,  when  it  has  fully  used  the  supplies  given 
to  it,  it  can  be  under  no  further  public  duty.  No  trust  is  im- 
pressed upon  the  property  for  any  further  use,  and  that  is 
one  of  the  tests  of  a  public  use:  Twelfth  St.  Market  Co.  v. 
Philadelphia  etc.  R.  R.,  142  Pa.  St.  580,  21  Atl.  902,  989.  But 
suppose  it  does  create  more  power,  the  old  customer  or  the  first 
new  one  may  take  it  all.  Really  the  right  of  the  public  to  be 
served,  under  such  conditions,  in  any  event  is  purely  theo- 
retical, and  not  effectual.  "A  particular  improvement  pal- 
pably for  private  advantage  only  will  not  become  a  public 
use  because  of  the  theoretical  right  of  the  public  to  use  it" :  De 
Camp  V.  Hibernia  R.  R.  Co.,  47  N.  J.  L.  43.  "A  use  is  not 
made  public  by  the  fact  that  the  public  has  a  theoretical 
right  to  use  it,  or  that  the  public  will  receive  incidental  or 
prospective  benefit  therefrom":  15  Cyc.  581.  The  case  at 
bar  lacks  one  of  the  essential  conditions  of  a  public  service  by 
a  quasi  public  corporation — namely,  the  right  of  the  public, 
or  so  much  of  it  as  has  occasion,  to  be  served  as  a  matter  of 
right,  and  not  of  grace:  Olmstead  v.  Morris  Aqueduct,  47  N. 
J.  L.  311 ;  Gaylord  v.  Sanitary  Dist.,  204  111.  576,  98  xVm.  St. 
Rep.  235,  68  N.  E.  522,  63  L.  R.  A.  582.  *'A  use  which  may 
be  monopolized  or  absorbed  by  the  few,  and  from  which  the 
general  public  may  and  must  ultimately  be  excluded,  is  in  no 
sense  a  public  use" :  Board  of  Health  v.  Van  Hoesen,  87  Mich. 
533,  49  N.  W.  894,  14  L.  R  A.  114. 

The  recent  case  of  Fallsburg  Power  etc.  Co.  v.  Alexander, 
101  Va.  98,  99  Am.  St.  Rep.  855,  43  S.  E.  194,  61  L.  R.  A. 
129,  holds  that  the  development  of  water-power  by  a  corpora- 
tion for  the  purpose  of  generating  electrie-power,  light  and 
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^"^  heat  for  its  own  use,  or  for  the  use  of  other  ndividuals  and 
corporation,  except  so  far  as  directly  imposed  by  statute,  arise 

Our  attention  has  been  called  to  the  recent  ca.se  of  Rocking- 
ham Lijjht  etc.  Co.  v.  Ilobbs,  72  N.  H.  531,  58  Atl.  46,  66  L. 
R.  A.  581,  as  an  authority  directly  in  point,  and  fully  sustain- 
ing the  defendant's  contentions.  In  that  case  che  company 
was  organized  for  the  purpose  of  creating,  furnishing  and  sell- 
ing electricity,  among  other  things,  for  the  propulsion  of  cars, 
and  for  all  mechanical,  commercial  and  business  purposes. 
The  right  of  eminent  domain  was  granted  to  it.  Under  this 
it  took  pole  and  wire  rights  on  the  defendant's  land.  The  real 
purpose  of  the  taking  was  to  furnish  power  for  the  operation 
of  lines  of  electric  railway,  and  also,  if  it  had  occasion,  to 
furnish  power  for  any  of  the  purposes  authorized  by  its 
charter.  It  may  be  observed  that  one  of  the  ultimate  purposes 
of  the  taking  was  to  furnish  power  to  corporations  engaged 
in  a  quasi  public  business,  but  the  court  does  not  rest  its  de- 
cision upon  that  ground :  And  see  Avery  v.  Vermont  Electric 
Co.,  75  Vt.  235,  98  Am.  St.  Rep.  818,  54  Atl.  179,  59  L.  R.  A. 
817.  It  likens  the  purposes  of  the  power  company  to  those  of 
an  aqueduct  company,  and  reaffirms  the  doctrine  of  Great 
Falls  Mfg.  Co.  V.  Fernald,  47  N.  II.  444,  that  the  use  of  land 
for  the  production  and  distribution  of  power  may  be  a  public 
use.  This  latter  doctrine  has  never  been  accepted  as  the  law 
in  INIaine,  and  we  think  that  there  are  vital  distinctions  be- 
tween power  companies  and  water  companies. 

The  New  Hampshire  court  uses  this  language:  "The  de- 
mand for  power  ....  is  of  a  public  character.  Like  water, 
electricity  exists  in  nature,  in  some  form  or  state,  and  becomes 
useful  as  an  agency  of  man's  industry  cnly  when  collected  and 
controlled.  It  requires  a  large  capital  to  collect,  store  and  dis- 
tribute it  for  general  use It  may  happen  that  the  busi- 
ness cannot  be  inaugurated  without  the  aid  of  the  power  of 
eminent  domain  for  the  acquisition  of  the  necessary  land,  or 
rights  in  land.  All  these  considerations  tend  to  show  that  the 
use  of  land  for  collecting,  storing  and  distril)uting  electricity, 
for  the  purpose  of  supi>lying  jxiwer  and  heat  to  all  wlio  may 
desire  it,  is  a  public  use,  similar  in  character  to  the  use  of  land 
for  collecting,  storing  and  distril)uting  water  for  public  needs, 
a  use  that  is  so  manifestly  public  that  it  has  seldom  boon 
'^'^**  questioned  and  never  denied."  It  is,  perhaps.  suflicicMit 
to  say  thfit  we  are  unable  to  concur  in  the  reasoning  of  the 
N'(nv  llaini)shire  court,  for  reasons  already  fully  stated.     The 


June,  1905.]  Brown  v.  Gerau).  551 

defendants  also  cite  Salt  Lake  City  v.  Salt  Lake  City  Water 
etc.  Co.,  25  Utah,  456,  71  Pac.  1069.  That  case  involved  an 
appropriation  of  water  by  a  power  company,  which  was  a  ri- 
parian proprietor,  and  the  questions  considered  in  the  case  at 
bar  were  not  discussed. 

The  record  of  the  case  before  us  shows  a  vote  of  the  corpora- 
tion whereby,  "in  view  of  the  litigation  now  pendin":,"  it  rec- 
ognized itself  as  a  quasi  public  corporation,  and  pledged  itself 
to  the  performance  of  its  duties  as  such  in  furnishing  the  pub- 
lic with  electric  light  and  power,  and  to  make  all  extensions 
necessary  to  meet  the  public  demand  for  light  and  power.  We 
do  not  think  this  vote  can  make  any  difference.  In  a  constitu- 
tional sense,  a  use  cannot  be  enlarged ;  it  cannot  be  made  any 
more  public  by  a  vote.  The  public  duties  of  a  quasi  public 
corporations,  is  a  private  and  not  a  public  use. 
by  implication  of  law.  If  a  corporation  is  not  a  quasi  public 
one,  it  cannot  make  itself  such  by  voting  to  perform  the  duties 
of  a  quasi  public  corporation. 

Our  conclusion  is  that  the  acts  threatened  by  the  defend- 
ants will  be  an  invasion  of  the  plaintiff's  constitutional  rights, 
and  that  he  is  entitled  to  a  perpetual  injunction  as  prayed 
for.    A  decree  to  that  effect  will  be  signed  by  a  single  justice. 

Bill  sustained  with  costs.  Decree  for  a  perpetual  injunc- 
tion to  issue. 


For  Becent  Authorities  Bearing  jpon  the  decision  in  the  principal 
case,  se--  Avery  v.  Vermont  Elec.  Co.,  75  Vt.  235,  98  Am.  St.  Eep. 
818;  Fallsburg  Power  etc.  Co.  v.  Alexander,  101  Va.  98,  99  Am.  St. 
Rep.  855;  Gaylord  v.  Sanitary  Dist.,  204  111.  576,  98  Am.  St.  Rep.  235; 
i^errien  etc.  Power  Co.  v.  Berrien  Circuit  .Judge,  133  Mich.  48,  102 
Am.  St.  Rep.  438.  The  whole  question  of  uses  for  which  the  power 
of  eminent  domain  cannot  be  exercised  is  discussed  at  length  in  the 
monographic  note  to  Zircle  v.  Southern  Ry.  Co.,  102  Am.  St.  Rep. 
809-839. 

In  Harmony  with  the  Decision  in  the  principal  case  is  that  of  State 
V.  White  River  Power  Co.,  39  Wash.  648,  82  Pac.  159,  in  which  it 
«pas  held  that  the  right  of  eminent  domain  cannot  be  exercised  in 
favor  of  an  electric  light  and  power  company  organized  for  *he  pur- 
pose of  diverting  water  power  to  generate  electricity  to  be  sold  com- 
mercially to  manufacturers,  railways,  and  cities,  in  the  absence  of 
statutory  regulation  and  guaranties  of  the  public  use  and  enjoyment 
of  the  property,  because  such  corporation  is  not  a  public  service  cor- 
poration, nor  does  public  necessity  require  it. 
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KICIIARDSON  V.  SMITH. 

[101  Md.  15,  60  Atl.  612.] 

STATUTE  OF  FRAUDS — ^Acceptance  of  Sample. — A  verbal 
sale  is  not  removed  from  the  operation  of  the  statute  of  frauds  by 
the  purchaser  receiving  and  taking  away  a  sample  which  is  not  a 
part  or  portion  of  the  goods  sold.     (p.  557.) 

John  S.  Young  and  Boarman  &  Lindsay,  for  the  appellant. 

D.  G.  Mcintosh  and  Thomas  H  Robinson,  for  the  appellees. 

^^  BOYD,  J.  The  appellant  sued  the  appellees  to  recover 
a  balance  which  was  wlleged  to  be  due  him  for  six  hundred  and 
thirty-three  cases  of  tomatoes  purchased  of  him  by  them. 
The  declaration  contains  most  of  the  common  counts,  a  bill  of 
particulars  was  demanded  and  filed,  and  issue  was  joined  on 
the  general  issue  pleas.  At  the  conclusion  of  the  plaintiff's 
testimony  th^  court  below  granted  two  prayers  taking  the 
case  from  the  consideration  of  the  jury.  One  of  them  in- 
structed the  jury  that  ^*^  the  plaintiff  had  offered  no  legally 
sufficient  evidence  entitling  him  to  recover,  and  the  other 
that  there  wns  no  legally  sufficient  evidence  of  a  sale  and  de- 
livery of  the  goods  sued  for  to  gratify  the  statute  of  frauds. 
Judgment  having  been  entered  on  the  verdict,  rendered  in 
accordance   vrith  the  instructions,  this  appeal  was  taken. 

The  principal  question  is  whether  there  was  such  an  accept- 
ance and  receipt  of  part  of  the  goods  sold  as  to  take  the  con- 
tract of  sale  out  of  tli(>  operation  of  the  seventeenth  section 
of  the  statute  of  frauds.  It  is  conceded  that  nothing  was 
given  in  earnest  to  biiul  the  liargain  or  in  part  payment,  and 
that  no  note  or  nioinorandum  in  writing  of  the  barirain  was 
made.  It  must,  of  course,  be  adniittc(l  ttiat  if  there  was  any 
legally  sufficient  evidciiee  of  the  acccplauee  and  receipt  of 
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part  of  the  goods  sold,  it  should  have  been  submitted  to  the 
jury,  and  it  must  likewise  be  conceded  that  ordinarily  that 
is  the  tribunal  to  pass  upon  such  questions. 

For  a  compliance  with  this  requirement  of  the  statute,  the 
appellant  relies  upon  the  delivery  to,  and  the  acceptance  by, 
Mr.  Smith,  one  of  the  appellees,  of  two  or  three  cans  of  toma- 
toes given  to  him  by  the  appellant  at  the  store  of  the  latter, 
at  the  time  the  alleged  sale  was  made;  while  the  appellees 
contend  that  those  cans  were  only  samples  of  the  tomatoes  to 
be  sold,  and  were  not  in  fact,  or  intended  to  be,  included  in 
the  sale.  Mr.  Richardson  owned  a  farm,  on  M'hich  he  had  a 
cannery,  a  short  distance  from  Churchville,  Harford  county, 
Maryland.  He  also  carried  on  a  general  merchandise  busi- 
ness at  Churchville.  On  the  day  of  sale  he  had  between  three 
and  four  hundred  cases  of  tomatoes  at  Aberdeen,  a  station  on 
the  P.  B.  &  W.  R.  R.,  about  seven  miles  from  his  store,  and 
had  several  hundred  more  cases  at  his  cannery  on  his  farm — 
there  being  altogether  six  hundred  and  thirty-three  cases  of 
the  kind  sold.  After  some  communication  by  telephone,  ]\Ir. 
Smith  went  from  Belair  to  see  Mr.  Richardson  at  Churchville 
with  reference  to  the  tomatoes.  The  latter  testified :  ' '  He 
came  in  and  I  got  some  tomatoes  I  just  took  out  of  the  ware- 
house, and  got  them  down  for  him  to  sample;  he  said,  *I  will 
take  these  with  me  and  I  will  see  *''  about  them,'  and  I  said, 
'You  are  a  member  of  the  firm  and  know  what  a  good  can  of 
tomatoes  are.  Sample  it  here  and  if  they  are  all  right  say 
so';  he  hemmed  and  hawed  awhile  and  did  open  the  can  and 
said  they  were  a  good  sample  of  goods."  Mr.  Smith  endeav- 
ored to  get  him  to  give  an  option  until  the  next  morning, 
but  he  declined  and  finally  Mr.  Smith  said  he  would  take 
them.  ]\Ir.  Richardson  then  said,  "Understand  it  is  a  dollar 
and  forty  cents  a  dozen  f.  o.  b.  Aberdeen  sight  draft  bill  of 
lading  attached,  because  I  won't  ship  them  any  other  way; 
and  he  said  'All  right,  you  will  ship  them  out  all  right,'  and 
I  said  if  I  could  get  a  car  to  Aberdeen  I  will  ship  them." 
He  then  ascertained  that  there  was  a  car  there  and  com- 
menced the  next  morning  to  load  those  at  Aberdeen  and  to 
haul  the  others  there  from  his  cannery. 

Mr.  Richardson  was  afterward  asked,  "Did  you  deliver  to 
him  any  goods?  If  so  state  what  they  were."  To  which  he 
replied,  "He  took  two  cans  with  him;  yes,  sir."  Again: 
"You  delivered  to  him  two  cans?"  and  he  replied,  "Yes,  sir." 
He  also  said  the  samples  ]\Ir.  Smith  got  came  ofi;  the  slieli'  at 
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his  store.  Mr.  Hawkins,  a  clerk  at  appellant's  store,  then 
^'ave  his  version  of  what  took  place  between  them  at  the 
time  of  the  purchase.  He  said,  "Mr.  Smith  came  in  the  store 
and  there  were  three  cans  of  tomatoes  taken  down  as  sam- 
ples." He  was  afterward  asked,  "Now,  were  the  goods  after 
that  delivered  to  Mr.  Smith?"  to  which  he  replied,  "Two 
cans  he  took  with  him,"  and  again:  "Did  he  take  them  away 
with  him?"  to  which  he  replied,  "Yes,  sir." 

His  cross-examination  was  as  follows  on  that  subject:  "Q. 
Mr.  Hawkins,  I  think  it  was  stated  yesterday  substantially 
that  Mr.  Richardson  was  expecting  Mr.  Smith,  and  as  soon 
as  he  arrived  he  went  in  and  got  these  two  cans,  or  rather 
the  samples  off  his  shelf  and  put  them  down;  is  that  correct? 
A.  Three  cans;  yes,  sir;  that  is  right.  Q.  That  is  correct, 
then,  that  he  went  and  got  them  off  his  shelf  himself  and 
put  them  down?  A.  Yes,  sir.  Q.  He  got  them  as  samples, 
did  he?  A.  Yes,  sir,  I  suppose.  Q.  That  was  the  first  thing 
that  was  done,  was  it?  A.  Yes,  sir.  Q.  When  he  got  these 
two  or  three  cans  down  off  the  ^*  shelf  they  were  examined 
before  there  was  any  contract  as  you  think  made?  A.  Yes, 
sir.  Q.  Now,  when  you  say  he  got  them  down  as  samples, 
I\rr.  Hawkins,  of  course  he  got  them  down  to  see  what  sort  of 
goods  they  were,  you  could  not  tell  them  from  the  outside 
of  the  cans,  could  you?  A.  Of  course  not.  Q.  When  a  man 
buys  tomatoes  in  cans  he  can't  judge  them  until  he  opens 
a  can,  that  is  the  universal  way  of  judging  the  goods?  A.  I 
suppose  so ;  I  have  not  had  much  experience  in  that.  Q.  You 
said  a  moment  ago  that  Mr.  Smith  said  he  wanted  to  take 
these  samples  to  Belair?     A.  Yes,  sir." 

The  testimony  also  shows  that  the  appellant  knew  the  ap- 
pellees were  brokers  in  canned  goods,  and  INIr.  IMorgan,  a 
broker  called  by  the  plaintiff,  said  on  cross-examination  that 
it  was  the  universal  rule  in  the  sale  of  canned  goods  to  have 
samples ;  that  the  seller  always  furnishes  the  broker  with  sam- 
ples and  the  broker  often  forwards  them  to  the  buyer.  The 
(lay  after  the  conversation  referred  to  >Mr.  Smith  telephoned 
to  the  appellant  that  the  party  would  not  take  the  goods  with 
a  sij^iit  draft  attached  to  the  bill  of  lading.  He  replied  that 
he  had  sold  tlicm  to  him  (Smith)  and  knew  no  one  else  in  the 
transaction.  The  appellant  then  continued  to  load  the  car 
with  the  goods,  and  the  appellees  having  refused  to  take  them, 
he  sold  them  to  different  persons  at  what  he  claims  to  have 
been  the  market  prices  at  the  time  of  sale.     In  the  bill  of  par- 
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ticulars  filed  he  charges  the  appellees  with  six  hundred  and 
thirty-three  cases  sold  to  them  on  June  24,  1902,  and  credits 
them  with  proceeds  of  sales,  at  different  times  between  July 
2d  and  September  12th,  of  six  hundred  and  thirty-three  cases, 
leaving  a  balance  of  three  hundred  and  eighty-seven  dollars 
and  ten  cents,  which  he  claims  with  interest — thus  showing 
that  he  did  not  include  the  two  sample  cans,  even  in  his  bill 
of  particulars  filed  in  this  case. 

Without  quoting  further  from  the  evidence,  it  is  perfectly 
manifest  that  the  samples  were  not  a  part  of  the  six  hundred 
and  thirty-three  cases.  Although  the  appellant  and  his  clerk 
said,  in  answer  to  the  questions  whether  he  had  delivered  any 
part  of  the  goods,  that  Mr.  Smith  took  two  of  the  cans  with 
^®  him,  the  testimony  of  both  of  them  shows  conclusively  that 
they  were  the  samples,  and  there  is  not  a  particle  of  evidence 
to  show  that  they  were  intended  to  be  or  were  treated  by  either 
party  (much  less  both)  as  any  part  of  the  goods  sold.  Mr. 
Hawkins  testified  that  Mr.  Smith  said  he  wanted  to  take  the 
samples  to  Belair,  while  the  goods  sold  in  this  transaction  were 
to  be  delivered  f.  o.  b.  Aberdeen,  and,  according  to  the  appel- 
lant, were  delivered  there. 

We  have  thus  stated  at  some  length  the  material  parts  of 
the  testimony  because  it  is  mainly  a  question  of  fact,  and  we 
will  now  briefly  refer  to  the  authorities  on  the  subject.  In  29 
American  and  English  Encyclopedia  of  Law,  second  edition, 
993,  it  is  said:  '*The  receipt  and  acceptance  of  the  buyer  of 
samples  of  the  goods  are  held  to  be  a  compliance  with  the  stat- 
ute when  the  samples  are  considered  and  treated  hy  both  par- 
ties as  constituting  a  part  of  the  goods  sold  and  as  diminishing 
the  quantity  or  weight  of  such  goods  to  the  extent  of  their  own 
hulk,  otherwise  the  talcing  of  samples  has  no  effect  upon  the 
validity  of  the  contract."  (Italics  are  ours.)  That  is  a  plain, 
reasonable  and  just  statement  of  what  the  law  should  be,  and 
is  amply  supported  by  the  authorities  cited  in  that  volume. 
The  distinction  is  clearly  made  in  some  of  the  early  English 
cases:  Klinitz  v.  Surry,  5  Esp.  267;  Hinde  v.  Whitehouse,  7 
East,  558 ;  Gardner  v.  Grout,  2  Com.  B.,  N.  S.,  340,  89  Eng. 
Com.  L.  340.  Cockburn,  C.  J.,  likewise  pointed  it  out.  The 
same  principle  is  announced  in  Browne  on  Statute  of  Frauds, 
fourth  edition,  section  334.  See,  also,  McCormick  Harvesting 
Co.  V.  Cusack,  116  Mich.  647,  74  N.  W.  1005 ;  Remick  v.  Sand- 
ford,  120  Mass.  309 ;  Dierson  v.  Petersmeyer,  109  Iowa,  233, 
80  N.  W.  389,  and  cases  cited  in  them. 
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While  this  precise  question  has  not  been  heretofore  deter- 
mined in  this  state,  the  principles  applicable  have  often  been 
announced.  As  early  as  Belt  v.  Marriott,  9  Gill,  331,  our  pre- 
decessors quoted  with  approval  from  2  Starkie  on  Evidence, 
490,  that,  "In  order  to  satisfy  the  statute,  there  must  be  a 
delivery  of  the  poods  with  intent  to  vest  the  rijrht  of  posses- 
sion in  the  vendee,  and  there  must  be  an  actual  acceptance  by 
the  latter,  with  intent  to  take  possession  as  owner."  In  Jones 
-<*  V.  Mechanics'  Bank,  29  Md.  287,  96  Am.  Dec.  533,  we  re- 
peated that,  and  said  that  "while  there  can  be  no  acceptance 
under  the  statute  without  delivery  by  the  seller,  yet  there 
must  be  both  delivery  and  acceptance  in  order  to  sustain  an 
action  upon  the  contract."  It  was  held  in  that  case  "that 
the  mere  designation  of  a  carrier  by  the  vendee,  and  delivery 
of  the  floods  to,  and  receipt  of  them  by,  him  as  carrier,  does 
not  operate  such  acceptance  and  receipt  as  the  statute  re- 
quires," and  that  the  fact  that  the  purcha.ser  sold,  or  offered 
to  sell,  the  goods  in  anticipation  of  their  arrival  did  not 
amount  to  such  a.ssumption  of  authority,  or  assertion  of  own- 
ership over  them,  as  to  constitute  an  acceptance  and  receipt 
within  the  requirements  of  the  statute.  Judge  IMiller  said 
that,  "in  the  earlier  decisions  slight  acts  were  considered  as 
sufficiently  evidencing  acceptance  and  receipt,  but  later  cases 
are  much  more  strict,  evincing  a  commendable  determination 
l)y  the  courts  to  give  full  effect  to  the  design  and  spirit  as 
well  as  the  letter  of  the  statute."  The  court  also  held  in  that 
case,  as  was  done  in  this,  that  as  there  was  no  evidence  from 
which  a  jury  could  properly  draw  the  inference  of  such  ac- 
ceptance and  receipt  of  the  goods  as  the  statute  requires,  a 
prayer  was  properly  granted  taking  the  case  from  the  jury. 
In  Ilewes  v.  Jordan,  39  Md.  472,  17  Am.  Rep.  578,  we  held 
there  was  sufficient  evidence  on  the  subject  to  go  to  the  jury, 
but  there  the  purchasers  not  only  had  the  opportunity  to  in- 
spect the  grease  purchased,  l)ut  gave  a  written  order  to  the 
vendor  to  deliver  it  to  a  drayman  ])y  whom  it  was  tak(!n  to 
the  store  of  the  purchasers  and  there  received.  In  that  case 
Judge  Alvey  pointed  out  with  his  usual  clearness  the  distinc- 
tion between  an  acceptance  and  a  receipt,  and  showed  that 
both  were  neces.sary,  "with  the  intention  of  the  {)artics  lliaL 
the  vendee  shall  take  possession  of  the  goods  under  tlic  cimi- 
tract  as  owiioi-."  Tlie  same  doctrine  was  ainioiinctMl  in  {'itnw^-v 
v.  Ilax.  02  Md.  l.'U.  18  Atl.  58,  and  Corbett  v.  \V.)lloid,  SI 
^Id.  I  I'd.  :55  Atl.  loss. 
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It  will  he  seen  that  there  is  not  only  nothing  in  this  state 
^yhieh  in  any  way  conflicts  with  the  doctrine  announced  by 
other  courts,  as  above  stated,  but,  on  the  contrary,  our  de- 
cisions ^*  are  in  exact  accord  with  it.  For  after  all  the  ques- 
tion is,  whether  anything  has  been  done  which  shows,  or  from 
which  it  can  be  fairly  inferred,  that  the  parties  intended  to 
vest  the  right  of  possession  in  the  vendee,  and  that  he  re- 
ceived and  accepted  the  goods  with  intent  to  take  possession 
as  owner- — that  is  to  say,  either  all  or  some  portion  of  the 
goods  purchased,  not  some  other  goods  which  were  not  in- 
cluded in  the  sale.  The  statute  itself  says  "part  of  the  goods 
so  sold,"  and  does  not  mean  a  sample  which  is  merely  used 
for  the  purpose  of  showing  the  quality,  etc.,  of  the  goods  which 
are  offered  for  sale,  but  which  is  not  itself  to  be  sold. 

Another  reason  assigned  by  the  appellees  strengthens  their 
position.  The  appellant  was  very  emphatic  in  his  statement 
that  he  refused  to  ship  the  tomatoes  in  any  way  other  than 
what  we  have  stated — ' '  f .  o.  b.  Aberdeen  sight  draft  bill  of  lad- 
ing attached,"  and  that  Mr.  Smith  agreed  to  that.  The  ap- 
pellant refused  to  deviate  from  these  terms  the  next  day,  and 
that  was  the  cause  of  the  refusal  of  the  appellees  to  finally 
complete  the  bargain.  He  knew,  as  he  testified,  that  the  goods 
could  not  be  delivered  when  shipped  in  that  way  until  the 
draft  was  paid,  and  yet  it  is  contended  for  him  that  Mr. 
Smith's  taking  the  two  cans  given  him  as  samples  was  an 
acceptance  by  and  delivery  to  him  of  the  whole.  While  it 
is  true  that  there  may  be  such  an  acceptance  and  receipt  of  a 
part  as  will  be  a  compliance  with  the  statute  of  frauds  as  to 
the  whole  of  the  goods,  it  is  difficult  to  understand  how  it 
can  be  said  that  these  samples  are  to  be  taken  as  a  symbolical 
delivery,  acceptance  and  receipt  of  the  goods  bargained  for, 
when  the  appellant  announced  as  his  ultimatum  that  he  would 
sell  the  tomatoes  on  no  other  terms  than  that  they  should 
be  paid  for  before  delivery  by  taking  up  the  draft  with  the 
bill  of  lading.  The  property  in  goods  shipped  as  these  were 
to  be  not  only  does  not  pass  to  the  buyer  until  the  draft  is 
paid  (Hopkins  v.  Cowen,  90  Md.  152,  44  Atl.  10G2,  47  L.  R. 
A.  124),  but  when  so  shipped  there  is  no  such  delivery  as  is 
necessary  to  comply  with  the  statute  of  frauds,  as  was  ex- 
pressly decided  in  Fort  Worth  Co.  v.  Consumers'  IMeat  Co., 
86  Md.  635,  39  Atl.  746.  If,  therefore,  it  be  conceded  that 
there  may  be  ^-  cases  in  which  it  may  be  a  compliance  with 
the  statute  of  frauds  for  the  vendor  to  deliver,  and  the  pur- 
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chaser  to  accept  and  receive  a  sample,  although  all  the  rest 
of  the  good.s  are  shipped  with  a  draft  attached  to  the  bill  of 
lading,  which  is  only  to  be  surrendered  on  payment  of  draft, 
there  mn.st  at  least  be  some  evidence  of  an  intention  on  the 
part  of  both  vendor  and  vendee  that  the  sample  shall  have 
such  effect.  There  is  no  such  evidence  in  this  case,  and  hence 
we  do  not  deem  it  necessary  to  pursue  that  question  further, 
or  to  determine  what  the  law  should  be,  if  there  was. 

So  without  extending  this  decision  further,  we  are  of  the 
opinion  that  the  appellant  was  not  entitled  to  recover,  and 
the  judgment  will  be  aflfirmed. 

Judgment  aflBrmed,  the  appellant  to  pay  the  costs. 


The  Delivery  and  Acceptance  of  goods  sold,  as  satisfying  the  statute 
of  frauds,  are  discussed  at  length  iu  the  mouographic  note  to  Devine 
V.  Warner,  96  Am.  St.  Kep.  215-229. 


HANDY  v.  STATE. 

[101  Md.  39,  60  Atl.  452.] 

JURORS — ^Examination  with  View  to  Peremptory  Challenge. — 
After  a  juror  in  a  criminal  case  has  been  sworn  on  his  voir  dire 
and  declared  competent  by  the  court,  counsol  for  the  defense  cannot, 
as  a  matter  of  right,  interrogate  him  in  order  to  determine  the  ex- 
pediency of  making  a  peremptory  challenge,      (p.  561.) 

HOMICIDE — Condition  of  Defendant's  Mind. — If  a  homicide 
is  admitted  to  have  been  premeditated,  and  the  defense  of  insanity 
is  not  set  up,  evidence  of  the  defendant's  feelings  and  condition  of 
mind  on  the  day  of  the  killing  is  not  admissible  in  evidence  on  his 
trial  for  murder,     (p.  563.) 

James* E.  Ellegood,  Clarence  P  Lankford  and  H.  B.  Freeny, 
for  the  appellant. 

AVilliam  S.  Brjan,  Jr.,  attorney  general,  Joseph  L.  Bailey, 
state's  attorney,  and  John  11.  Handy,  for  the  appellee. 

-*»  PEAIU'E,  J.  Henry  J.  Handy  sliot  and  killed  his  wife 
under  eircuinstanees.  di.sclosed  in  the  record,  of  extraordinary 
dclil»eration  and  set  purpose,  and  being  convicted  of  niurder 
in  tlie  first  degree  by  a  jury  in  the  circuit  court  for  AViconiico 
county,  and  being  sentenced  to  death,  has  brought  this  apjjcal 
from  nilings  of  the  court  made  in  the  course  of  the  trial. 

The  first  exception  arose  in  this  way,  as  stated  in  the  record  : 
"J.  Cleveland  White,  being  called  and  ex;miined  by  the  court 
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and  sworn  on  his  voir  dire,  and  after  the  usual  questions 
were  propounded  by  the  court,  declared  by  the  court  to  be  a 
qualified  juror,  the  prisoner's  counsel  then  proposed  to  ask 
the  juror  questions,  but  the  court  declined  to  allow  them  to  do 
so,  but  ruled  that  the  questions  could  be  propounded  to  the 
court  for  the  court  to  repeat  to  the  respective  jurors,  to  which 
ruling  the  prisoner  excepted." 

The  second  exception  was  taken  to  the  refusal  of  the  court 
to  propound  to  Charles  Workman,  also  sworn  on  his  voir 
dire,  a  question  proposed  by  the  prisoner's  counsel,  viz., 
whether  the  juror  was  a  married  man,  the  counsel  stating  that 
they  desired  to  enlighten  themselves  as  to  the  propriety  of 
exercising  the  right  of  peremptory  challenge. 

These  two  exceptions  will  be  considered  together. 

The  right  claimed  under  the  first  exception  is  the  absolute 
and  unqualified  right  of  the  prisoner's  counsel,  after  a  juror 
upon  his  voir  dire  has  been  by  the  court  declared  to  be  com- 
petent, to  interrogate  him  at  pleasure,  and  without  the  inter- 
vention of  the  court,  for  the  purpose  of  determining  whether 
the  right  of  peremptory  challenge  shall  be  exercised;  while 
under  the  second  exception  the  claim  is  that  the  court  is 
bound  to  put  to  the  juror  any  question  which  counsel  may 
request  the  court  to  put,  under  the  ruling  on  the  first  excep- 
tion. 

There  is  no  statute  in  this  state  upon  the  subject,  and  we 
"**  have  been  referred  to  no  case  in  this  state  in  which  either 
of  these  questions  has  been  decided  or  presented.  The  de- 
cisions in  other  states  are  conflicting,  but  in  12  American  and 
English  Encyclopedia  of  Law,  first  edition,  page  358,  it  is 
said:  "In  the  absence  of  statute,  the  true  conclusion  in  regard 
to  such  questions  seems  to  be  that  it  lies  in  the  discretion  of  the 
court  either  to  put  the  questions  or  to  allow  the  counsel  to 
examine."  And  on  page  359:  "The  control  of  the  trial  of 
challenges,  and  of  all  the  proceedings  by  which  a  jury  is 
finally  selected  from  those  summoned  and  from  the  bystand- 
ers, is  committed  to  a  wide  discretion  of  the  court."  The 
same  doctrine  is  stated  in  Thompson  and  Merriam  on  Juries, 
sections  241-243.  The  practice  in  the  courts  of  England  is 
well  settled.  In  Rex  v.  Edmonds,  4  Bam.  &  Aid.  490,  one 
of  the  motions  for  a  new  trial  was  made  on  the  ground  of 
opinions  supposed  to  have  been  expressed  by  jurors  hostile 
to  the  defendant's  cause.  Chief  Justice  Abbott  said:  "There 
was  no  offer  to  prove  such  an  expression  by  any  extrinsic 
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evidence,  but  it  was  proposed  to  obtain  the  proof  by  questions 
put  to  the  jurymen  themselves.  The  lord  chief  baron  re- 
fused to  allow  such  questions  to  be  answered,  and  in  our 
opinion  he  was  right  in  his  refusal." 

In  Regina  v.  Stewart,  1  Cox  C.  C.  174,  the  headnote  is  as 
follows:  "Where  a  party  has  the  rij^ht  of  challenge,  he  is  not 
entitled  to  ask  a  juryman  questions  for  the  purpose  of  eliciting 
whether  it  would  be  expedient  to  exercise  such  right."  The 
defendants  were  indicted  for  larceny  of  goods  from  trades- 
men; the  prisoner's  counsel,  as  each  juryman  came  to  the 
box,  asked  him  whether  he  was  a  member  of  an  association 
for  the  prosecution  of  parties  committing  frauds  on  trades- 
men. Baron  Alderson  said:  "It  is  quite  a  new  course  to 
catechise  a  jury  in  this  way."  Counsel  said:  "I  have  a  right, 
my  Lord,  to  challenge;  and  I  submit  that  I  am  entitled  to 
ask  for  information  that  is  necessary  for  the  effective  exer- 
cise of  that  right";  to  which  Baron  Alderson  replied:  "I 
cannot  allow  you  to  cross-examine  the  jury.  If  you  like  to 
challenge  absolutely,  you  may  do  so." 

^2  In  Regina  v.  Dowling,  3  Cox  C.  C.  509,  "the  prisoner's 
counsel,  upon  a  juror  being  called  to  the  box,  required  him  to 
he  sworn  on  the  voir  dire  in  order  that  he  might  examine 
him  with  a  view  to  a  challenge,  if  necessar>^"  Erie,  J.,  said: 
"You  cannot  do  that  without  first  stating  some  ground  for 
the  proceeding";  to  which  counsel  replied,  "I  cannot  say  I 
have  any  instructions  with  regard  to  this  particular  indi- 
vidual," and  the  judge  said,  "Then  I  must  refuse  your  appli- 
cation unless  indeed  you  can  quote  .some  authority  upon 
the  subject.  I  think  it  a  very  unreasonable  thing  that  a  jury- 
man should  be  cross-examined  without  your  having  received 
any  iiil'orniation  respecting  him." 

From  the  courts  of  this  country'  the  following  cases  may 
be  cited. 

In  Bales  v.  State,  (53  Ala.  30,  Chief  Justice  Brickell  said: 
"The  pr()i)osed  examination  ol"  Smith.  Tucker  and  Strange,  to 
as(!ortain  wlu'thcr  they  w(m-(>  sul)ject  to  a  challenge  for  cause, 
after  they  had  been  cxninined  by  the  court,  was  properly  re- 
fused. We  know  of  no  authority,  and  we  perceive  no  reason 
for  any  such  spt'ciilalivo,  in(|uisitorial  practice,  eonsuming 
needlessly  the  time  ot"  tlie  court,  and  olfensive  to  the  persons 
subjected  to  it." 

In  State  v.  Creaseman.  10  Ired.  395,  a  juror  tendered  was 
challenged  by  the  prisoner  for  favor,  and  the  state  admitlcd 
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the  cause,  and  the  court  allowed  it,  but  the  prisoner  insisted 
he  still  had  a  right  to  examine  him  on  oath,  and  if  he  appeared 
indifferent,  to  elect  to  take  him;  but  the  court  refused  to 
allow  the  examination,  Chief  Justice  Ruffin  saying :  *  *  A  party 
has  no  right  to  examine  the  juror,  or  any  other  person,  by  way 
of  fishing  for  some  ground  of  exception.  A  specific  cause 
must  be  assigned,  and  that  cause  be  denied  on  the  other  side, 
before  evidence  can  be  heard,  for  until  that  be  done  there 
is  no  issue  for  the  decision  of  triers,  or  of  the  court  in  their 
stead." 

In  Powers  v.  Presgroves,  38  Miss.  227,  the  court  said :  *  *  The 
court  may  propound  to  the  jurors  returned  not  only  such  in- 
terrogatories as  are  required  to  ascertain  their  competency, 
^®  but  also  in  its  discretion  may  ask  such  other  questions, 
not  tending  to  degrade  or  render  the  juror  infamous,  as  may 
test  their  impartiality,  prejudice,  or  bias.  In  this  mode  of 
investigation  counsel  have  no  right  to  interpose  and  interro- 
gate jurors  themselves,  except  by  direction  of  the  court,  but 
the  whole  matter  must  be  left  to  the  sound  judgment  and 
judicial  discretion  of  the  presiding  judge." 

In  State  v.  Zellers,  7  N.  J.  L.  220,  the  same  ruling  was 
made,  based  upon  Rex  v.  Edmonds,  and  in  Matilda  v.  Mason, 
2  Cranch  C.  C.  343,  it  was  held  that  in  suits  for  freedom  the 
court  will  not  question  jurors  as  they  are  called  up  to  be 
sworn  as  to  their  prejudices  or  prepossessions  in  favor  of 
freedom,  but  leave  the  parties  to  their  challenge.  We  are 
aware  that  there  are  decisions  to  the  contrary  in  other  courts 
of  equal  authority  and  reputation  but  such  knowledge  as 
we  possess  of  the  experience  in  practice  under  those  decisions 
does  not  commend  them  to  our  adoption.  We  agree  with  the 
view  expressed  by  the  Texas  court  of  appeals  in  Stagner  v. 
State,  9  Tex.  App.  440,  where  it  is  said:  "The  judge  should 
either  himself  conduct  the  examination,  or  at  least  so  far  con- 
duct it  as  to  confine  it  to  the  point  under  examination,  and 
not  permit  it  to  take  so  wide  a  range  as  to  entrap  an  unwary 
juror  into  letting  fall  some  expression  not  seriously  and  un- 
derstandingly  made,  and  from  which  it  may  be  afterward  ar- 
gued that  he  was  not  an  impartial  juror  in  the  case.  The 
juror  should  be  treated  with  the  utmost  fairness  in  the  exam- 
ination, and  not  be  subjected  to  the  rigid  cross-questioning 
sometimes  indulged  in  in  cross-examining  a  witness  who  is 
testifying  in  the  ease."  If  the  whole  course  of  such  exam- 
Am.  St.  Rep.,  Vol.  109—36 
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ication  is  in  the  discretion  of  the  court,  there  would,  of 
course,  in  no  event  be  any  appeal  from  rulings  made  theniin, 
but  apart  from  that  view,  it  would  be  sufficient  upon  the  first 
exception  to  say  that  as  no  specific  question  was  propounded, 
and  as  counsel  failed  to  declare  the  character  and  purpose  of 
♦he  undisclosed  questions  which  they  wished  to  ask,  there 
could  be  no  error  in  the  ruling,  unless  it  were  in  requiring  all 
questions  to  be  addressed  to  the  court,  and  by  them  put  to 
'*'*  the  juror,  and  we  have  already  said  we  are  of  opinion  this 
was  clearly  in  the  discretion  of  the  court.  If.  however,  this 
exception  was  intended  to  raise  the  same  question  as  the 
second,  viz.,  the  right  to  cross-examine  the  juror  in  order  to 
determine  the  expediency  of  a  peremptory  challenge,  the  views 
we  have  expressed  upon  that  question  are  applicable  to  both 
exceptions.  But  as  to  the  second  exception,  there  was  another 
all-sufficient  reason  for  the  ruling.  It  was  susceptible  of  only 
two  answers — either  that  he  was,  or  was  not,  a  married  man — 
and  in  either  event  the  answer  is  clearly  immaterial:  Gillespie 
v.  State,  92  Md.  171,  48  Atl.  32.  The  record  shows  that  the 
traverser  killed  his  wife  because  he  believed  she  jillowed  and 
encouraged  improper  attentions  from  one  Thomas,  but  neither 
in  law  nor  in  common  sense  can  it  be  supposed  that  compe- 
tency to  judge  of  the  effect  of  such  provocation  is  found 
exclusively  in  married  men,  and  if  we  may  indulge  in  specu- 
lation as  to  the  reason  behind  this  question,  imagination  can 
suggest  none  more  substantial  than  that  we  have  hazarded. 

We  have  examined  all  the  Maryland  cases  referred  to  in  the 
appellant's  brief  in  connection  with  these  exceptions,  and  we 
find  in  them  nothing  decided  in  conflict  with  the  views  we 
have  here  expressed. 

The  third  exception  was  taken  to  the  refusal  of  the  court 
to  allow  Captain  Hoffman,  who  had  known  the  prisoner  ten 
years  intimately,  and  was  with  him  on  the  prisoner's  boat 
when  he  went  ashore  declaring  lliat  he  was  going  to  kill  his 
wife,  to  state  what  was  the  condition  of  his  mind  at  tliat  time, 
counsel  saying  that  they  did  not  intend  to  set  up  insjinity. 
but  only  to  show  a  condition  of  the  mind. 

Certain  letters  which  were  found  by  the  prisoner  in  his 
wife's  trunk,  and  which  he  testitied  he  knew  were  written  to 
her  l)y  Thomas,  were  read  to  the  jury  while  he  was  on  the 
.stand,  and  he  was  asked.  "What  were  your  f-'eliiius  and  the 
condition  of  your  mind  that  morning?"  meaning  the  day  he 
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killed  his  wife.  The  court  refused  to  allow  an  answer  to  this 
question,  and  the  fourth  exception  was  taken  to  this  ruling. 

Another  witness,  Carl  Hoffman,  after  testifying  that  he  was 
'*'*  on  the  prisoner's  boat  the  Friday  morning  before  the  shoot- 
ing, and  took  him  ashore,  was  asked,  "What  was  the  manner 
and  conduct  of  the  prisoner  at  that  time?"  and  the  fifth  ex- 
ception was  taken  to  the  refusal  to  allow  this  to  be  answered. 
These  three  exceptions  are  not  distinguishable.  None  of  the 
testimony  thus  excluded  tended  to  show  insanity  or  any  de- 
gree of  irresponsibility  for  the  prisoner's  act,  nor  was  it 
offered  for  that  purpose. 

In  Garlitz  v.  State,  71  Md.  293,  18  Atl.  39,  4  L.  R.  A.  601, 
it  was  proposed  to  ask  a  witness  the  following  questions:  "1. 
What  was  the  demeanor,  appearance,  conduct  and  bearing  of 
the  prisoner  on  that  evening";  "2.  What  was  the  tempera- 
ment and  disposition  of  the  prisoner";  both  of  which  were  re- 
fused by  the  court,  and  in  affirming  the  judgment  in  that  case 
this  court  said:  "It  would  be  difficult  to  suggest  any  object 
for  which  such  evidence  would  be  admissible." 

In  Spencer  v.  State,  69  Md.  28,  13  Atl.  809,  where  thero 
was  evidence  of  deliberation  and  premeditation  in  the  killing, 
and  where  the  prisoner  charged  that  the  murdered  man  had 
committed  a  felonious  assault  upon  his  wife,  causing  her  death, 
his  counsel  asked  him  when  on  the  stand  as  a  witness  whether 
tliere  was  any  change  in  his  mental  condition  after  the  death 
of  his  wife,  and  if  so,  what  the  change  was  and  how  it  affected 
him,  but  refused  to  follow  this  up  with  other  proof  tending 
to  show  that  he  was  insane  or  irresponsible  at  the  time  of  the 
killing.  The  court  refused  this  question,  and  that  ruling  was 
affirmed,  this  court  saying  it  was  neither  admissible  to  prove 
insanity,  nor,  in  the  face  of  the  undisputed  evidence  of  de- 
liberation and  premeditation,  to  affect  the  degree  of  crime. 
These  cases  are  quite  conclusive  upon  these  exceptions. 

Judgment  affirmed. 


EIGHT   OF   COUlSrSEL   TO   EXAMINE  A   JCTROR   ON   HIS   VOIR 
DIRE   FOR   THE   PURPOSE    OF   DETERMINING   WHETHER 
TO  EXERCISE  THE  RIGHT  OF  PEREMPTORY  CHALIiENGE. 
L  Absolute  Character  of  the  Right. 

a.  In  Criminal  Prosecutions,   564. 

b.  I     Civil  Actions,   566. 

n.  Extent  and  Scope  of  the  Examination. 

a.  In  Ge-eral,  56b. 

b.  In  Criminal  Prosecutions,  567. 

c.  In  Civil  Actions,  567. 


564  American  State  Reports,  Vol.  109.     [Maryland, 

I.    Absolute  Character  of  the  Bight. 

a.  In  Criminal  Prosecutions. — The  right  to  interrogate  a  juror  on 
his  voir  dire  in  order  to  determine  whether  it  is  expedient  to  chal- 
lenge him  peremptorily,  and  the  proper  scope  and  limits  of  such  an 
interrogation,  if  demandable  at  all,  are  questions  upon  which  widely 
varying  opinions  have  been  entertained.  8oine  courts  have  reaciM-.l 
the  conclusion  that  counsel  for  the  defendant  in  a  criminal  prose- 
cution cannot  insist,  as  a  matter  of  right,  upon  interrogating  a  juror 
on  his  voir  dire,  or  upon  having  the  judge  interrogate  him,  for  the 
purpose  of  ascertaining  the  advisability  of  interposing  a  peremp- 
tory challenge,  but  that  the  court  may  or  may  not,  in  its  discre- 
tion, permit  or  conduct  such  an  examination.  This,  it  will  be  noted, 
is  the  doctrine  announced  by  the  Maryland  court  in  the  i)riiicipal 
case.  The  courts  of  Alabama  and  New  Jersey  have  laid  down  a 
similar  doctrine:  Lundy  v.  State,  91  Ala.  100,  9  South.  189;  Jarvis  v. 
State,  138  Ala.  17,  34  South.  1025;  Parrish  v.  State,  139  Ala.  16,  36 
South.  1012;  Cliflford  v.  State,  61  N.  J.  L.  217,  39  Atl.  721. 

The  theory  upon  which  these  decisions  proceed  appears  to  be,  that 
the  jury  system,  with  the  right  of  peremptory  challenge  and  chal- 
lenges for  cause,  the  necessity  of  a  unanimous  verdict  for  a  con- 
viction, and  the  like,  affords  adequate  protection  to  persons  on  trial 
for  the  commission  of  a  crime;  that  jurors  are  entitled  to  some  con- 
sideration, and  should  not  be  liable  to  an  inquisition  without  any 
ground  or  reason  therefor  being  first  assigned;  and  that  the  time  of 
the  court  should  be  economized. 

Most  of  the  authorities,  however,  so  far  at  least  as  they  have 
come  under  our  observation,  take  a  different  view  of  this  question, 
and  declare  that  the  defendant  in  a  criminal  prosecution  is  entitled 
to  make  reasonable  and  pertinent  inquiries  of  a  juror  on  his  voir 
dire,  so  that  he  may  exercise  intelligently  and  wisely  his  right  of 
peremntory  challenge:  Donovan  v.  People,  130  1)1.  412,  2H  N.  E. 
964;  State  v.  Mann,  83  Mo.  589;  Territory  v.  Campbell,  9  Mont.  16, 
22  Pac.  121;  Basye  v.  State.  45  Neb.  2<)l.  (53  N.  W.  Sil;  Sintc  v. 
Steeves,  29  Or.  85,  43  Pac.  947;  Commonwealth  v.  Brown,  23  Pa.  Super. 
<:t.  470;  State  v.  Morgan,  23  Utah,  212,  64  Pac.  256;  State  v.  God- 
frey, Brayt.  (Vt.)  170.  The  state,  too,  may  make  pertinent  inquiries 
for  a  like  purpose:  State  v.  Dooley,  89  Iowa,  584,  57  N.  W.  414; 
State  V.  Foster,  91  Iowa,  164,  59  N.  W.  8. 

"By  the  laws  of  this  state,"  sai*!  .Justice  Shoj)e,  in  Donovan  v. 
People,  139  111.  412,  28  N.  E.  964,  "the  right  of  peremptory  chal- 
lenge in  criminal  cases  is  given  to  the  people,  equally  with  the  de- 
fendant; and  its  exercise  by  the  people  is  frequently  as  important 
and  quite  as  necessary  to  the  due  administration  of  justice  as  it  is 
to  the  defendant  for  his  protection.  In  either  case  it  is  often  i.i- 
dispcnsablc  to  an  intelligent  selection  of  a  fair  and  impurtial  jury 
that  the  occupation,  habits,  associations,  and  predisposition  of  the 
juror  should  be  known,  so  far  as  they  might  tend  to  bins  or  per- 
vert   his   judgiiM'tit.      To    deprive    a    party,    wiu-tlier    the    pcojilr    or    the 
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defendant,  of  an  intelligent  exercise  of  the  right,  is  practically  to 
take  away  the  right;  and  every  lawyer  experienced  in  the  trial  of 
causes  knows  that  to  its  intelligent  exercis*^  a  reasonable  examin- 
ation of  the  juror  is  absolutely  necessary.  If  this  may  not  be  done, 
people  and  the  defendant  alike  must  take  all  who  are  not  subject  to 
challenge  for  cause,  or  resort  to  peremptoiy  challenge  indiscrim- 
inately, and  without  that  knowledge,  easily  within  reach  if  reason- 
able examination  is  permitted,  which  would  enable  them  to  exer- 
cise   the    right   intelligently Such   reasonable    examination    by 

coiBisel  should  always  be  allowed  as  will  enable  the  court  to  see 
that  the  jurors  stand  indifferently  between  the  parties,  and  are 
possessed  of  the  requisite  qualifications,  and  also  to  enable  counsel 
to  challenge  for  cause,  if  cause  exists,  or  to  exercise  the  right  of 
peremptory  challenge  when  in  their  judgment  it  is  deemed  necessary 
or   advisable. ' ' 

And  in  Hale  v.  State,  72  Miss.  140,  16  South.  387,  Justice  Woods 
said:  "We  are  clear  that  when  the  full  panel  had  been  procured, 
pronounced  competent,  passed  upon  by  the  state,  and  presented  to 
the  defendant  for  acceptance  or  peremptory  challenge,  he  was  en- 
titled to  all  fair  and  reasonable  means  of  ascertaining  who,  and 
what  character  of  men,  he  was  thus  called  upon  to  accept  or  chal- 
lenge. It  was  his  right  to  make  such  examination  as  would  enable 
him  to  decide  if  there  was  ground  for  exercising  his  great  right 
to  peremptory  challenge.  This  right,  conferred  upon  him  by  law, 
could  be  intelligently  exercised  only  after  a  full  and  fair  inquiry 
of  each  juror  as  to  the  exact  state  of  his  mind  and  feeling,  not  only  as 
affecting  the  defendant  personally  and  primarily,  but  as  likely  to 
affect  his  action  as  a  juror  even,  and  perhaps  unconsciously  to  him- 
self. The  oflSce  of  the  peremptory  challenge  is  to  protect  the  de- 
fendant against  those  legally  competent,  but  morally  or  otherwise 
unfit  or  unreliable,  to  try  the  particular  case;  and  to  deny  a  full 
and  fair  examination  of  a  juror  in  order  to  wisely  exercise  the  per- 
emptory challenge  would  be  practically  to  nullify  the  right,  for  of 
what  avail  would  a  peremptory  challenge  be  if  exercised  at  random 
or  blindly  and  without  reason?  The  right  to  peremptory  challenge 
is  the  last  precious  safeguard  of  a  fair  trial  left  to  one  capitally 
charged,  before  he  puts  his  life  and  liberty  in  the  keeping  of  his 
sworn  triers.     It  is  not  enough  that  a  court,  honest,  able,  impartial, 

has  pronounced  the   twelve  competent  and   qualified It   is  not 

enough,  even  after  this,  that  the  defendant  may  further  challenge 
any  of  the  competent  twelve  for  cause.  It  is  enough  only  when  he 
has  been  permitted  to  challenge  peremptorily  within  the  limits  of 
the  law,  when,  in  his  judgment,  it  is  admissible  or  expedient  to  do 
so.  And  that  his  right  to  challenge  peremptorily  may  be  a  real 
instrumentality  in  his  hands  for  securing  a  fair  and  impartial  jury, 
he  must  not  be  required  to  exercise  it  blindly,  and  without  due  op- 
portunity for  (leterniiniug  upon  what  juror  wisdom  indieates  he 
should  em])loy  it." 
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In  California,  the  language  of  the  earlier  decisions  is  to  the  effect 
that  questions  may  be  put  to  a  juror  to  determine,  not  only  that  there 
exist  proper  grounds  for  a  challenge  for  cause,  but  to  elicit  facts  to 
onable  a  party  to  decide  whether  he  will  make  a  peremptory  challenge: 
Watson  V.  Whitney,  23  Cal.  375;  People  v.  Car  Soy,  57  Cal.  102.  But 
the  doctrine  of  these  cases  seems  somewhat  limited  by  later  de- 
cisions: People  V.  Plyler,  126  Cal.  379,  58  Pac.  904.  "It  has  never 
been  declared,"  to  quote  from  People  v.  Hamilton,  62  Cal.  377,  "in 
any  case  where  such  declaration  was  necessary  to  the  decision,  that 
a  person  summoned  as  a  juror  may  be  questioned  for  the  mere  pur 
pose    of    ascertaining    whether    the    questioner    shall    determine     to 

challenge     him     peremptorily While,     therefore,     a     defendant 

may,  when  the  opportunity  to  interpose  a  peremptory  challenge 
arises,  have  the  benefit  of  any  information  acquired  during  the  trial 
of  a  challenge  for  implied  or  actual  bias,  he  cannot  embark  in  a  gen- 
eral exploration  for  the  sole  purpose  of  satisfying  himself  whether  it 
will  be  safe  to  be  tried  by  a  juror  against  whom  no  legal  objections 
can  be  raised":  See,  in  this  connection.  State  v.  Bresland,  59  Minn. 
281,  61   N.  W.  450. 

b.  In  Civil  Actions. — Our  research  has  disclosed  a  number  of  au- 
thorities recognizing,  and  none  denying,  the  right  of  either  party  in 
a  civil  action  to  question  jurors,  within  reasonable  limits,  on  their 
voir  dire  for  the  purpose  of  determining  whether  or  not  he  will 
interpose  a  peremptory  challenge:  Watson  v.  Whitney,  23  Cal.  375; 
Chicago  etc.  R,  E.  Co.  v.  Buttolf,  66  111.  347;  American  Bridge 
Works  v.  Pcreira,  79  111.  App.  90;  Iroquois  Furnace  Co.  v.  McCrea. 
91  111.  App.  337;  Chicago  City  Ry.  Co.  v.  Fetzcr,  113  111.  App.  280; 
.Spoonick  v.  Backus-Brooks  Co.,  89  Minn.  35^,  94  N.  W.  1079;  Tarpey 
\.  Madsen,  26  Utah,  294,  73  Pac.  411.  "A  party  has  a  right  to  a  cer- 
tain number  of  peremptory  challenges,  and  in  order  to  exercise  this 
right  understandingly,  it  is  proper  for  him  to  ascertain,  as  nearly  as 
practicable,  the  disposition  of  the  juror  toward  him,  and  toward  the 
subject  matter  in  controversy;  and  any  inquiry  within  reasonable 
limits  which  tends  to  bring  to  light  any  bias  or  prejudice  entertained 
by  a  juror  is  proper":  Monaghan  v.  Agricultural  Fire  Ina.  Co.,  53 
Mich.    245,    18   N.   W.    797. 

n.  Extent  and  Scope  of  the  Examination. 
a.  In  General. — Considerable  latitude  is  allowed  in  the  examination 
of  jurors  on  their  voir  dire  with  a  view  of  eliciting  facts  to  enable  a 
party  to  decide  whether  ho  will  make  a  peremptory  challenge.  The 
examination,  however,  should  be  by  pertinent  questions  and  within 
roiuionable  bounds.  Irrelevant  questions,  or  questions  the  answers  to 
which  will  introduce  extraneous  matter  of  a  character  that  may  im- 
properly influence  the  verdict  or  tend   to  disgrace  or  incriminate  the 

juror,  slioultl  not  be  allowed:  City  of  Vundalia  v.  S(  ibcrt,  47  111.  Apji. 

;77;   Swift  v.    ri-ittc,  (i8   Kan.    1,  72   Pac.   271,   71    I'ac.   (■•',:,;    State    v. 

Mrnm.   sn    Mo.   r>X9:   Statr   v.   Kin^',    174    Mo.   G47.   7)    S.    W.    C'JT.      S;;.! 
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Justice  Hamersley  in  State  v.  Cross,  72  Conn.  722,  46  Atl.  148: 
''Undoubtedly  a  party  may  question  jurors  for  the  purpose  of  obtain- 
ing information  necessary  to  the  intelligent  use  of  his  right  of  per- 
emptory challenge;  but  the  questions  must  be  pertinent,  and  proper 
for  testing  their  capacity  and  competency,  and  the  trial  court  has 
some  control  over  the  character  and  extent  of  such  examinations. ' ' 
Whenever  there  is  a  fair  doubt  as  to  the  propriety  of  a  question,  it 
is  better  to  allow  it:  State  v.  Tighe,  27  Mont.  327,  71  Pae.  3. 

b.  In  Criminal  Prosecutions. — In  a  prosecution  for  murder,  counsel 
for  the  defendant  should  be  permitted  to  ask  a  juror  when  sworn  on 
his  voir  dire,  whether  he  is  a  member  of  certain  secret  societies,  for 
the  purpose  of  determining  the  propriety  of  a  peremptory  challenge, 
counsel  first  having  stated  that  the  deceased  had  probably  been  a 
member  of  them:  State  v.  Tighe,  27  Mont.  327,  71  Pac.  3.  So,  in  a 
prosecution  for  unlawfully  selling  liquor,  the  defendant  may  ask  the 
jurors  whether  they  are  members  of  a  society  organized  to  prosecute 
offenders  under  the  temperance  laws  of  the  state:  Lavin  v.  People,  69 
ni.  303.  And  in  a  murder  trial,  it  seems  that  the  accused  has  a  right 
to  ask  jurors  on  their  voir  dire  if  they  belong  to  an  association  hav- 
ing for  its  object  the  prosecution  of  crimes  or  to  aid  the  authorities 
in  enforcing  the  criminal  laws:  State  v.  Mann,  83  Mo.  589;  but  he 
has  no  right,  either  for  the  purpose  of  showing  actual  bias  or  for  the 
purpose  of  determining  whether  to  challenge  peremptorily,  to  ask 
a  juror  how  many  murder  cases  he  has  sat  on  as  a  juror  (People  v. 
Brittan,  118  Cal.  409,  50  Pac.  664),  or  whether  he  is  a  married  man: 
See  the  principal  case,  ante,  p.  558.  In  a  murder  trial  the  state  has 
a  right,  with  a  view  of  exercising  its  right  to  make  a  peremptory 
challenge,  to  examine  a  juror  as  to  his  preconceived  opinion  on 
capital  punishment:  State  v.  Foster,  91  Iowa,  164,  59  N.  W.  8. 

c.  In  Civil  Actions. — ^In  a  civil  action  it  has  been  held  that  a  party 
may  ask  a  juror  on  his  voir  dire,  in  order  to  determine  whether  to 
exercise  the  right  of  peremptory  challenge,  whether  he  is  a  man  of 
family:  Union  Pac.  Ey.  Co.  v,  Jones,  21  Colo.  340,  40  Pac.  891;  or 
whether  he  has  prejudices  against  the  defense  of  the  statute  of  limita- 
tions: Towl  V.  Bradley,  108  Mich.  409,  66  N.  W.  347.  In  an  action  for 
damages  sustained  from  an  explosiou  of  adulterated  kerosene  sold  by 
the  defendant,  the  court  has  a  discretion  to  allow  the  plaintiff  to 
ask  a  juror  if  he  would  consider  it  negligence  to  extinguish  a  lamp 
by  blowing  down  the  chimney:  Stowell  v.  Standard  Oil  Co.  (Mich.), 
102  N.  W.  227.  In  a  will  contest  the  proponent  may  ask  jurors  if, 
without  reference  to  other  facts,  the  fact  that  a  testatrix  gives  noth- 
ing to  some  of  her  children  would  influence  their  verdict:  In  re  Gold- 
thorp's  Estate,  115  Iowa,  430,  88  N.  W.  944.  In  an  action  by  an 
employe  for  personal  injuries,  it  is  proper  for  the  court  to  allow  the 
plaintiff  to  inquire  of  the  jurors  on  their  voir  dire  if  they  are  in  any 
way  connected  with  insurance  companies  which  indemnify  employers 
against  liability  for  personal  injuries  to  their  employes,  and,  in  case 
suck  indemnity   exista,  if  it   would   influence   tiicir   verdict:   Foley   v. 
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Cudahy  P.  Co.,  119  Iowa,  246,  93  N.  W.  284;  Swift  &  Co.  v.  Piatt,  68 
Kan.  1,  72  Pac.  271,  74  Pac.  635;  Spoonick  v.  Backus-Brooks  Co.. 
89  Minn.  354,  94  N.  W.  1079.  In  Michigan,  counsel  may  ask  a  juror 
on  his  voir  dire  which  side  he  would  be  inclined  to  favor  if  the  evi- 
dence were  evenly  balanced  between  the  parties:  Monaghan  v. 
Agricultural  Fire  Ins.  Co.,  53  Mich.  238,  18  N.  AV.  797;  Township  of 
Otsego  Lake  v.  Kirsten,  72  Mich.  1,  16  Am.  St.  Rop.  524,  40  N.  W.  26. 
This  view  of  the  law  at  one  time  prevailed  in  Illinois:  Chicago  etc. 
B.  R.  Co.  V.  Buttolf,  66  111.  347.  But  it  appears  to  have  been  re- 
pudiated in  Chicago  etc.  E.  E.  Co.  v.  Fisher,  141  III.  614,  31  N.  E.  406. 


EVANS     MARBLE     COMPANY    v.     INTERNATIONAL 
TRUST  COMPANY. 

[101  Md.  210,  60  Atl.  667.] 

MECHANIC'S  LIEN— Labor  and  Materials — ^Entire  Con- 
tract.— Under  a  statute  allowing  a  mechanic's  lien  for  work  done 
upon  a  building,  but  not  for  materials  furnished,  a  person  who  does 
work  on  a  building  and  also  furnishes  materials  under  an  entire  eon- 
tract,  the  consideration  being  a  lump  sum  for  both,  is  not  entitled  to 
a   lien.      (p.   574.) 

MECHANIC'S  LIEN. — A  Subcontractor  Who  has  Work  done 
on  a  building  for  the  contractor,  although  he  does  not  perform  thf 
work  personally,  is  entitled  to  a  mechanic's  lien,  under  a  statute 
providing  that  buildings  shall  be  subject  to  liens  for  the  payment  of 
all  debts  contracteu  lor  work   done   on   them.      (p.    'u~.) 

MECHANIC'S  LIEN— Work  not  Done  on  Premises. — One  who 
does  work  in  his  shop  on  materials  to  be  used  in  the  construction  of 
a  building,  and  so  used,  is  entitled  to  a  mechanic  s  lien.     (p.  578.) 

George  R.  Willis,  E.  A.  Sauerwein,  Charles  W.  Heiiisler, 
Richard  Bernard  &  Son  and  Ferdinand  C.  Dugan,  for  the 
appellants. 

Edgar  H.  Gans  and  W.  C.  Chestnut,  for  the  appellee. 

***  JONES,  J.  There  are  four  appeals  brought  up  in  this 
record.  The  appellants  are  asserting  mechanics'  lien  claims 
against  a  certain  building  located  in  the  city  of  Baltimore 
constructed  for  the  defendant  corporation,  the  International 
Tru.st  Company.  Edgar  M.  Noel  was  the  contractor  with  this 
defendant  for  the  construction  of  the  building  and  the  appel- 
lants all  had  with  him  subcontracts  with  reference  to  its  con- 
struction. The  proceedings  below  were  begun  by  a  bill  filed 
by  George  T.  Rosensteel,  in  circuit  court  No.  2,  of  Baltimore 
City,  to  enforce  a  claim  for  work  done  by  him  in  connection 
with  the  erection  of  the  l)uilding  in  question  in  pursuance  of 
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his  subcontract  ^*^  with  Noel.  The  executrix  of  Rosensteel, 
he  having  died  since  the  institution  of  his  suit,  is  the  appellant 
here  in  such  suit.  Others  of  the  appellants  were  made  parties 
defendant  in  the  proceeding  instituted  by  Rosensteel — all  of 
these  having  at  the  time  filed  claims  for  lien  against  the  build- 
ing in  question  based  upon  their  several  contracts.  The  court 
below,  after  testimony  and  hearing,  denied  the  relief  sought 
in  this  proceeding  and  decreed  that  the  liens  asserted  by  the 
appellants  were  invalid  and  that  their  claims  did  not  attach  as 
liens  against  the  building  in  question  under  the  mechanics' 
lien  law  as  applicable  to  the  city  of  Baltimore.  From  that 
decree  these  appeals  were  taken. 

The  questions  decided  by  the  court  below  and  presented  for 
our  consideration  here  arise  out  of  the  defenses  set  up  against 
the  enforcement  of  the  claims  of  lien  in  question  by  the  an- 
swer of  the  International  Trust  Company.  The  ground  of 
defense  which  will  be  first  noticed  is  one  which  is  urged  as  ap- 
plicable alike  to  all  of  the  lien  claims  here  in  controversy,  and 
is  that  they  all  arose  out  of  "entire  and  indivisible"  contracts 
between  the  claimants  and  the  said  Noel  for  furnishing  labor 
and  materials  for  one  entire  consideration — that  is,  one  lump 
siun  to  be  paid  as  the  price  of  both  labor  and  materials.  The 
contention  as  to  this  is  that,  inasmuch  as  the  mechanics'  lien 
law  in  its  application  to  the  city  of  Baltimore  provides  no  lien 
for  materials  furnished  for  the  erection  of  buildings  therein, 
but  only  for  ''debts  contracted  for  work  done  on  or  about  the 
same,"  the  contracts  in  question  embrace  for  one  entire  con- 
sideration both  lienable  and  nonlienable  items,  and  as  a  con- 
sequence no  lien  attaches  under  them. 

The  law  providing  for  mechanics'  liens  and  regulating  their 
enforcement  as  to  the  city  of  Baltimore,  which  was  in  force 
at  the  time  of  the  erection  of  the  building  here  in  question  and 
the  making  of  the  contracts  in  connection  therewith,  is  the 
act  of  1898,  chapter  502,  the  first  section  of  which  reads  as 
follows:  "Every  building  erected  and  every  building  repaired. 
rebuilt  or  improved  to  the  extent  of  one-fourth  its  value  shall 
be  subject  to  a  lien  for  the  payment  of  all  debts  contracted 
for  ^*'*  work  done  on  or  about  the  same. ' '  l*rior  to  this  act 
our  statute  law  had  provided  for  a  lien  for  materials  furnished 
for  any  of  the  purposes  indicated  in  this  section  of  the  stat- 
ute of  1898  as  well  as  for  work  and  labor  done,  etc.  The  pur- 
pose of  the  last-mentioned  statute  was,  on  account  of  possible 
and  actual  abase  of  the  right,  to  eliminate  from  the  mechanics' 
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lien  law  all  ri<?ht  id  lien  for  materials  furnished  for  any  of 
the  said  purpo.ses,  as  respected  its  operation  in  the  city  of 
lialtimore. 

The  (juestion  raised  by  the  contention  of  the  appellee  cor- 
l)oration  now  under  consideration  has  never  before  been  pre- 
sented for  adjudication  in  this  court.  It  has,  however,  been 
so  presented  in  other  jurisdictions;  and  courts  of  the  hig:hest 
repute  have  maintained  the  proposition  asserted  in  such  con- 
tention. There  is  also  an  agreement  in  the  text-books  as  to 
the  principle  involved.  In  2  Jones  on  Liens,  section  lo2:?,  it 
is  said:  "When  matters  for  Avhich  there  may  be  a  lien  are 
mingled  with  others  for  which  no  lien  is  given,  they  cannot 
be  separated  by  a  jury  in  accordance  with  oral  evidence.  It 
is  not  sufficient  that  the  amount  of  the  lien  can  be  a.scertained 
by  extrinsic  evidence,  but  the  owner  of  the  property  is  entitled 
to  be  informed  of  that  fact  from  the  account  or  statement  of 
the  lien  filed  in  accordance  with  the  statute.  If  a  contract 
be  made  to  do  the  carpenter's  work  on  certain  houses  and  to 
superintend  such  work  for  a  sum  named,  and  there  be  no 
specification  of  the  sum  to  be  paid  for  work  or  of  the  sum  to 
be  paid  for  superintending  the  work,  no  lien  can  be  acquired 
under  the  contract.  The  objection  is  not  obviated  by  filin;.r 
an  account  for  work  alone  without  mentioning  the  matter  of 
superintendence,  for  when  the  contract  is  put  in  evidence  it 
will  appear  that  the  entire  charge  was  not  for  work  but  a  part 
i)f  it  for  superintendence,  and  that  there  is  no  means  of  de- 
termining how  much  is  due  for  work  for  which  there  might 
be  a  lien  and  how  much  is  due  for  superintendence  for  which 
there  can  be  no  lien."  In  Phillips  on  Mechanics'  Liens,  third 
edition,  section  296,  the  same  doctrine  is  expressed  in  the 
following:  "When  the  contract  is  for  an  entire  sum  to  be 
paid   for  various  services,   some  of   which   are   not  -^^  lien- 

Ml)le.  no  lien  can  be  maintained  for  any  of  the  work 

I'nder  a  statute  which  gave  a  lien  for  the  performance  of 
labor  or  furnishing  of  materials  actually  used  'by  virtue  of 
;uiy  agreement  with  or  consent  of  the  owner  thereof,'  etc., 
.  .  .  .  'provided  that  no  lien  for  material  furnished  shall  at- 
tach unless  the  person  furnishing  the  same  shall  before  so 
doing  give  notice  to  the  owner  of  the  land,  if  such  owner  he 
not  the  purchaser  of  the  materials,  that  he  intends  to  claim 
such  liens,'  ....  if  labor  and  materials  have  been  furnished 
])y  a  sulicontractoi-  mimI  \\^(h\  in  llic  orectio))  of  ;i  buiidin'r 
under  an  entire  contract,  with  no  stipulation  for  any  separate 
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price  for  either,  and  it  was  impossible  to  determine  what  part 
of  the  contract  price  was  to  be  applied  to  either,  and  there  was 
no  mechanics'  lien  for  the  whole,  for  want  of  notice  to  the 
owner,  it  was  held  there  could  be  no  lien  for  any  part."  In 
20  American  and  English  Encyclopedia  of  Law,  second  edi- 
tion, 359,  it  is  said:  "When  lienable  and  nonlienable  items 
nre  included  in  one  entire  contract  for  a  specific  sum,  and  the 
value  of  the  lienable  and  nonlienable  items  is  not  apportioned, 
but  is  made  the  basis  of  a  lumping  charge,  no  lien  can  be  en- 
forced."  The  authors  support  the  text  by  the  citation  of 
authorities  illustrating  the  application  of  the  doctrine  there 
enunciated.  These  are  reproduced  in  the  brief  of  the  ap- 
pellees. 

Of  the  cases  to  which  reference  is  thus  made  none,  perhaps, 
more  distinctly  affirm  the  proposition  for  which  the  appellees 
contend  than  those  of  Morrison  v.  Minot,  5  Allen,  403,  and 
Graves  v.  Bemis,  8  Allen,  573.  A  statute  of  Massachusetts, 
under  which  these  cases  arose,  provided  that  no  lien  should 
attach  under  the  law  for  materials  furnished  for  any  building 
when  the  same  were  not  purchased  by  the  owner  of  the  land, 
unless,  before  they  were  furnished,  notice  was  given  to  such 
owner  that  the  person  furnishing  them  intended  to  claim  a 
lien  therefor.  In  the  case  of  Morrison  v.  Minot,  5  Allen,  403, 
certain  subcontractors  agreed  with  the  principal  contractor, 
who  had  made  a  written  contract  to  build  a  block  of  stores 
for  the  defendant,  to  do  the  carpenter  and  plumbing  work  on 
the  same.  Their  contract  was  a  verbal  one  to  do  the  whole 
work  and  furnish  the  materials  for  the  lump  sum  of  six 
thousand  seven  hundred  dollars.  ^^*^  They  proceeded  to  per- 
form their  contract  and  had  partly  performed  the  same  and 
received  pajTuents  on  account  when  they  gave  notice  to  the 
defendant  that  they  intended  to  claim  a  mechanics'  lien  for 
iill  labor  and  materials  which  they  should  thereafter  furnish. 
No  account  was  kept  of  the  amount  or  value  of  materials  or 
labor  furnished  before  notice  was  so  given  so  as  to  distin- 
guish these  from  such  as  had  been  furnished  after  the  notice 
except  by  way  of  "estimate  and  approximation."  The  trial 
<M3urt  held  upon  these  facts  that  the  claimants  were  not  enti- 
tled to  a  lien,  and  they  excepted  to  this  ruling.  The  excep- 
tions were  overruled  in  the  supreme  court,  which  said  that 
the  facts  showed  coiiclusively  that  the  "petitioners"  (claim- 
;ints)  could  not  maintain  their  suit:  that  Hie  claimants  had 
uo  lieu  for  materials  furnished  prior  to  the  notice  given  to 
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the  owner;  that  "the  debt  due  to  them  was  for  an  entire 
sum,  on  the  completion  of  their  contract";  that  the  "contract 
included  materials  for  which  there  never  was  any  lien;  and 
it  was  an  entire  contract";  that  there  had  "therefore  never 
been  any  debt  due  to  them  for  labor  or  materials  for  which 
they  could  have  a  lien,  unless  the  lisn  extended  to  the  whole 
contract";  that  no  sum  whatever  had  been  or  was  then  due 
to  them  for  labor,  or  for  materials  furnished  since  the  notice 
to  the  owner;  that  no  such  separate  demand  could  be  ascer- 
tained or  otated. 

This  case  was  followed  by  that  of  Graves  v.  Bemis,  8  Allen, 
573,  in  which  a  contractor  agreed  in  writing  to  build  a  house 
for  the  defendant  according  to  specifications  for  which  defend- 
ant agreed  to  pay  him  the  sum  of  six  thousand  four  hundred 
dollars — of  which  one  thousand  dollars  was  to  be  paid  when 
the  brick  work  was  done;  one  thousand  dollars  when  the 
building  was  ready  to  plaster ;  and  the  balance  on  the  comple- 
tion of  the  contract.  A  lien  claim  was  set  up  by  a  subcon- 
tractor who  had  agreed  with  the  principal  contractor  to  do 
all  mason  work  for  the  house  for  two  thousand  five  hundred 
and  fifty  dollars — to  be  paid  one  thousand  dollars  when  the 
plastering  was  done,  and  the  balance  on  the  1st  of  July,  1863 : 
and  who  fulfilled  his  contract — performing  certain  work  de- 
scribed in  his  bill  of  particulars  and  furnishing  certain  ma- 
terials for  which  he  was  not  entitled  to  a  lien.  It  ^^"^  was 
agreed  in  the  case,  provided  evidence  to  prove  the  same  would 
be  competent,  that  the  contract  was  a  profitable  one;  thai 
the  profit  consisted  in  the  furnishing  of  the  labor;  that 
the  bricks  furnished  had  a  definite  market  value;  and  that  the 
prices  named  in  the  lien  claimant's  bill  of  particulars  fairly 
denoted  the  value  of  the  labor  over  and  above  the  market 
value  of  the  materials  furnished  at  the  price  fixed  by  the  con- 
tract. The  trial  court  gave  judgment  for  the  defendant. 
Upon  exceptions  alleged,  the  supreme  court  sustained  the 
judgment  below;  and  said  "the  petitioner  [the  lien  claimant] 
has  never  been  entitled  to  any  payment  for  labor  either  by  ex- 
press contract  or  by  an  implied  contract  on  quantum  meruit. 
The  contract  was  entire  for  labor  and  materials,  and  then' 
being  no  lien  for  the  materials,  there  is  none  for  the  whole  or 
any  part." 

The  contracts  involved  in  this  controversy  need  not  be  hei-e 
set  out.  They  will  sufTiciently  appear  in  the  report  of  the 
cases  in  this  record  and  will  l)e  found,  as  respects  the  features 
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which  affect  our  in<iuiry  here  (with  the  exception  of  that  in 
No.  16  of  these  appeals,  to  which  more  particular  reference 
will  be  made) ,  to  be  identical  with  those  dealt  with  in  the  cases 
just  reviewed.  These  have  been  cited  and  approved  in  later 
cases  in  the  same  jurisdiction ,  and  elsewhere  as  well.  There 
are  a  number  of  authorities  that  maintain  the  propositions 
they  lay  down,  and  none  have  been  cited  nor  have  any  been 
found  that  go  to  deny  the  principle  that  controlled  their  de- 
cision. Some  of  the  cases  in  point  are  INIulrey  v.  Barrow,  11 
Allen,  152 ;  Angier  v.  Bay  State  Distilling  Co.,  178  Mass.  163, 
59  N.  E.  630;  Baker  v.  Fessenden,  71  Me.  292;  Kelley  v. 
Kelley,  77  Me.  135;  Adler  v.  World's  Pastime  Exposition  Co., 
126  111.  373,  18  N.  E.  809;  Allen  v.  Elwert,  29  Or.  428,  44 
Pac.  823,  48  Pac.  54;  Rinzel  v.  Stumpf,  116  Wis.  287,  93 
N.  W.  36 ;  Peatman  v.  Centervilk  Light  etc.  Co ,  105  Iowa, 
1,  67  Am.  St.  Rep.  276,  74  N.  W.  689 ;  Nelson  v.  Withrow,  14 
Mo.  App.  270. 

The  contention  of  the  appellees  which  has  been  under  con- 
sideration seems  to  have  the  support  of  the  authorities,  where 
the  question  thereby  raised  has  come  up  for  adjudication. 
We  think  it  is  also  supported  by  reason  and  a  proper  con- 
struction 2^*  of  the  statute  of  this  state  under  which  the 
ciises  at  bar  arise.  The  lien  which  the  statute  gives  is  of  itself 
"a  peculiar,  particular  and  special  remedy,"  and  is  "bounded 
and  circumscribed  by  the  terms  of  its  own  creation " :  13 
Ency.  of  PI.  &  Pr.,  942.  In  the  case  of  Sod;ni  v.  Winter,  32 
Md.  130,  it  is  said  "this  peculiar  lien  does  not  originate  in 
contract;  it  is  purely  a  creature  of  positive  statutory  enact- 
ment, to  be  maintained  and  enforced  to  the  extent  and  in  the 
mode  which  the  statute  prescribes."  This  was  again  affirmed 
in  McLaughlin  v.  Reinhart,  54  Md.  71,  Wehr  v.  Shryock,  55 
Md.  334,  and  Wilson  v.  Simon,  91  Md.  16,  80  Am.  St.  Rep. 
427,  45  Atl.  1022.  In  McLaughlin  v  Reinhart,  it  is  also  said : 
• '  It  is  a  purely  statutory  lien.  It  presupposes  a  contract,  ex- 
press or  implied,  which  existing,  the  law  affixes  a  lien  to 
secure  the  payment  of  the  mechanic  or  materialman,  for  what 
is  done  and  furnished.  The  right  to  compensation  must  exist 
or  there  can  be  no  lien."  The  plain  interpretation  of  the 
foregoing  expressions  of  views  by  this  court  is  that  to  create 
a  right  to  the  lien  there  must  be  a  contract  for  the  doing  of 
that  for  which  the  statute  gives  the  lien,  and  that  what  the  lien 
is  designed  to  secure  is  the  compensation  provided  in  the 
I'ontract  for  the  doing  of  that  for  which  the  lien  is  provided. 
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As  the  right  to  the  lien  depends  entirely  on  the  statute,  logi- 
cally there  can  be  no  lien  for  what  does  not  fall  within  the 
statutory  provision.  Now,  the  statute  here  in  question  gives 
a  lien  to  secure  compensation  for  labor  only.  The  contraiits 
in  the  cases  at  bar,  with  the  exception  mentioned,  are  for  the 
furnishing  of  both  labor  and  materials.  The  compensation  to 
he  paid  therefor  is  one  entire  price  or  lump  sum  for  both  labor 
and  material  so  as  to  make  it  indistinguishable  what  is  in- 
tended to  be  paid  for  labor  and  what  for  materials.  In  a  con- 
tract of  this  nature  the  profits  arise  out  of  the  whole  contract. 
No  specific  or  definite  part  of  the  compensation  is  earned  by 
the  performance  of  labor  alone;  nor  by  the  furnishing  of  ma- 
terials alone.  In  the  contemplation  of  the  parties  it  is  the 
in.separable  intermingling  of  both  that  earns  the  compensation. 
Each  dollar  of  the  compensation  provided  for  is  to  be  paid, 
and  when  ^***  paid,  is  for  labor  and  materials  so  intermingled. 
How  can  such  a  contract  be  said  to  fall  within  the  scope  and 
meaning  of  a  statute  giving  a  lien  for  labor  only,  and  it  may 
be  said,  one  passed  with  that  specific  design?  It  seems  clear 
that  such  a  contract  does  not  gratify  the  terms  of  a  statute 
which  provides  only  for  ''a  lien  for  the  payment  of  all  debts 
contracted  for  work  done."  For  the  courts  to  enforce  a  lien 
upon  such  a  contract  by  undertaking,  by  extrinsic  evidence, 
to  fix  a  definite  price  for  labor  performed  thereunder,  apart 
from  its  connection  with  the  materials  provided  for,  would 
be  for  them  to  mtike  a  contract  for  the  parties  which  they  had 
not  made  for  themselves;  or  would  be  to  allow  one  of  the 
parties  to  the  contract,  by  undertaking  to  assign  by  "estimate 
and  approximation,"  a  definite  price  for  the  labor  discon- 
nected with  the  obligation  to  furnish  materials  in  connection 
with  it,  to  enforce  a  contract  which  he  had  not  made  and  to 
which  the  other  party  never  assented.  In  consequence  of  the 
views  expressed,  the  action  of  the  trial  court  will  be  affirmed 
in  the  appeals  Nos.  14,  15  and  17 — being  those  of  the  Evans 
Marble  Company,  RosensteeL,  executrix,  and  Culver  and  Fitz- 
patrick,  copartners. 

What  has  been  said  does  not  apply  to  the  lien  claim  of 
Bevan  &  Son,  appellants  in  No.  16  of  these  appeals.  The 
claim  in  this  case  seems  to  bo  within  the  statute  and  it  is  not 
obnoxious  to  any  of  tiie  oljjeetions  which  the  ai^pellees  have 
urged  against  it.  This  claini  arose  in  this  way:  Noel,  the  con- 
tractor  for  the  erection   of  the   building   against   which   the 
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liens  here  in  question  were  filed,  made  with  the  Atlanta  Mar- 
ble Company,  a  corporation,  a  contract  by  which  the  said 
company  was  to  furnish  the  material  and  labor  for  doing: 
the  exterior  marble  work  of  the  building.  This  was  an  en- 
tire contract  for  both  labor  and  materials.  The  marble  com- 
pany then  made  with  Bevan  a  contract  which  provided  that 
Bevan  should  "cut,  carve,  furnish  the  models  and  completely 
erect  in  place  and  finish  all  the  exterior  marble  work"  for  the 
said  building — the  marble  company  "to  deliver  all  the  stock. 
sawed  to  dimensions,  as  directed  by"  Bevan  at  "his  switch,  at 
*^**  Waverly,  Baltimore."  Then,  after  other  provisions  not 
material  to  be  mentioned  here,  the  contract  provided  that  "for 
the  faithful  performance  of  the  foregoing  agreements,  the 
party  of  the  first  part  (the  marble  company)  agrees  to  pay  to 
the  party  of  the  second  part  (Bevan)  the  sum  of  fifteen  thou- 
sand dollars  ($15,000)" — seventy-five  per  cent  of  this  to  be 
paid  monthly,  etc.,  and  the  balance  "within  thirty  (30)  days 
after  the  completion"  and  acceptance  of  the  work. 

It  appears  from  the  evidence  that  this  contract  was  not  car- 
ried out  by  Bevan  with  the  marble  company,  because  "within 
a  few  weeks  after  the  beginning  of  the  contract  the  marble 
company  failed  to  deliver  the  stone,"  and  Noel  "undertook  to 
furnish  the  stone  to  be  cut  for  the  building  and  then  agreed 
with"  Bevan  "to  continue  the  work  at  the  price  originally 
agreed  with"  the  said  company.  Bevan  then  performed  the 
work,  for  which  the  contract  provided,  in  pursuance  of  the 
agreement  with  Noel  and  received  from  the  latter  certain  pay- 
ments on  account.  As  one  of  the  defenses  to  the  claim  of 
Bevan  it  is  urged  that  he  was  a  subcontractor  of  a  su1)coii- 
tractor  and  therefore  not  entitled  to  a  lien.  We  pass  over, 
without  discussion,  the  proposition  of  law  asserted  in  this  con- 
tention because  the  basis  of  fact  assumed  therein  is  shown  by 
the  evidence  in  the  case  not  to  exist.  When  the  Atlanta  Mar- 
ble Company,  which  had  the  contract  with  Noel  which  has  been 
referred  to,  failed,  and  could  not  or  did  not  go  on  with  the 
performance  of  the  contract,  it,  in  effect  if  not  formally,  aban- 
doned it;  and  both  Noel  and  Bevan  treated  the  contract  as 
rescinded  and  not  existing,  as  they  had  a  right  to  do;  and  in 
legal  effect  entered  into  a  contract  between  themselves  to  be 
performed  according  to  the  terms  and  stipulations  contained 
in  the  contract  which  Bevan  had  made  with  the  Atlanta  com- 
pany.   In  substance  and  effect,  and  in  law  as  well,  Bevan  had 


576  American  State  Reports,  Vol.  109.     [Maryland, 

the  contract,  under  which  he  here  makes  his  claim  for  a  lien, 
with  Noel  and  performed  the  work  for  which  he  claims  the 
lien  upon  the  faith  of  such  contract. 

It  is  also  claimed  that  the  contract  of  Bevan  embraced  ma- 
terials as  well  as  work  to  be  furnished,  in  that  it  provided  that 
*****  he  should  furni.sh  models  for  the  work  to  be  done  there- 
under. The  furnishing  of  these  models,  however,  was  not  a 
furnishing  of  materials  for  the  building.  These  were  not  ma- 
terial to  go,  or  to  be  incorporated,  therein.  They  were  in- 
tended as  a  means  of  guiding  and  fashioning  the  work  to  be 
done  and  as  an  aid  to  the  proper  execution  of  the  work;  and 
could  therefore  be  properly  taken  into  account  in  fixing  a  suit- 
able price  for  the  same.  The  contract  was  for  work  only.  The 
models  were  but  an  instrumentality  for  its  accomplishment. 

Again,  it  is  insisted  that  under  the  act  of  1898  a  subcon- 
tractor who  furnishes  work  but  does  not  personally  do  the 
work  is  not  entitled  to  a  lien.  The  cases  which  have  been 
oited  in  support  of  this  view,  as  far  as  they  have  been  brought 
to  the  attention  of  the  court,  construe  laws  which  in  terms 
define  who  are  to  be  entitled  to  the  lien  and  have,  of  course, 
excluded  from  the  benefit  of  the  lien  those  who  did  not  fall 
within  the  descriptions  contained  in  the  statute.  The  case  of 
Winder  v.  Caldwell,  14  How.  434,  14  L.  ed.  487  is  an  illustra- 
tion of  this.  It  has  been  held  that  "where  statutes  provide  for 
a  mechanic's  lien  in  favor  of  persons  furnishing  materials 
or  performing  labor  in  the  construction  of  buildings  without 
qualifications  with  regard  to  the  persons  to  or  for  whom  the 
materials  are  furnished  or  the  labor  performed,  ,  .  .  .  a  per- 
son furnishing  materials  to  or  performing  labor  for  a  con- 
tractor was  entitled  to  a  lien":  20  Am.  &  Eng.  Ency.  of  Law, 
332.  While  this  is  not  directly  to  the  point  made  by  the  ap- 
l)ellee's  contention  now  under  consideration,  it  declares  a  prin- 
ciple of  construction  which  may  be  applied  here.  That  is,  that 
the  law  may  be  held  to  give  a  lien  in  a  case  falling  within  its 
general  scope  and  reason  where  there  is  no  attempt  to  define 
specifically  the  persons  entitled  to  a  lien.  The  act  of  1898  in 
its  sections  11  and  14  employs  the  term  "furnishing"  work; 
and  in  section  11  expressly  recognizes  the  right  of  a  person 
"furnishing"  work  under  a  "contract  with  any  architect  or 
builder  or  any  other  person  except  the  owner"  to  a  lien  upon 
compliance  with  the  provisions  of  that  section.  Bevan  was 
not  a  mere  procurer  of  labor,  nor  a  Tnerc  snporiiiteiident  or 
---  manager  of  laborers.    He  was  employed  for  the  work  si)cci- 
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iied  in  his  contract  because  of  his  skill  and  knowledge  in  that 
class  of  work;  and  he  did  the  work  in  the  sense  of  giving  it 
intelligent  direction  and  being  responsible  for  its  due  execu- 
tion. His  contract  of  employment  brings  him  within  the  terms 
and  the  reason  of  the  statute  as  one  furnishing  work. 

It  is  also  objected  against  this  claim  for  lien  that  a  large 
part  of  the  work  to  be  done  under  the  Bevan  contract  was  to 
be  done  on  materials  and  not  on  or  about  the  building.  This 
is  answered  by  a  simple  reference  to  the  contract  and  to  the 
evidence  showing  how  the  work  was  performed  and  its  con- 
nection with  tl.e  actual  construction  of  the  building.  The 
contract  provided  that  Bevan  should  "cut,  carve,  furnish  the 
modelB  and  completely  erect  in  place  and  finish  all  the  exterior 
marble  work  for"  the  building.  What  was  done  in  carrying 
out  this  contract  and  the  process  in  executing  the  work  is  de- 
scribed by  Bevan  in  his  testimony  as  follows:  "The  cars 
would  be  placed  on  the  switch  in  my  yard,  they  would  be 
unloaded,  the  men  hoist  them  out  of  the  cars  and  unload 
them  in  the  yard,  if  they  came  to  the  proper  size  there  would 
be  no  sawing  on  them  but  they  would  be  lifted  by  the  der- 
ricks or  by  hand,  as  the  case  required,  into  the  workshops, 
there  the  stonecutters  would  be  put  to  work  on  them  shaping 
them  for  the  special  place  and  into  the  specific  form  required, 
aiU.T  finished  by  the  stonecutters  they  would  be  loaded  on  the 
cars  and  transported  to  the  side  of  the  building  for  erection, 
there  they  would  be  handled  by  the  setter  and  his  helpers  and 
hoisted  from  the  sidewalk  or  unloaded  from  the  wagon  first 
an  ^  then  hoisted  from  the  sidewalk  into  the  building  in  proper 
place. ' ' 

This  needs  no  comment ;  it  was  as  much  work  for  the  build- 
ing and  about  its  erection  to  thus  prepare  the  marble  and 
adjust  it  to  its  proper  place,  as  in  the  carpenter's  work  to  aw 
the  plank  and  timbers  to  the  requisite  lengths  and  sizes  and 
adjust  them  to  the  proper  place  and  position  in  the  course  of 
building. 

The  last  ground  of  objection  to  the  claim  under  considera- 
tion ^^^  to  be  noticed  is  no  more  tenable  than  those  to  which 
reference  has  already  been  made.  This  is  that  there  can  be  no 
lien  by  Bevan  for  work  done  at  his  shops  as  described  in  his 
evidence  and  not  done  at  or  on  the  building  or  premises. 
There  can  be  no  good  reason  for  this  contention.  It  will  often 
contribute  to  economy  as  well  as  convenience  in  the  construc- 
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tioii  of  a  building  that  necessary  work  in  the  preparation  of 
materials  for  use  in  the  course  of  such  construction  be  done 
away  from  the  premises.  This  would  be  especially  so  as  to  a 
building  of  the  size  and  character  of  the  one  here  in  question. 

The  authorities  are  in  accord  with  this  view.  In  2  Jones  on 
Liens,  section  1324,  it  is  said :  "  A  lien  may  sometimes  be  estab- 
lisliod  for  work  done  away  from  the  premises,  if  it  be  done 
upon  articles  which  are  intended  for  use  in  the  building  and 
are  actually  used  in  its  construction  and  repair."  In  20  Am- 
erican and  Engli.sh  Encyclopedia  of  Law,  340,  there  is  this 
statement  of  what  the  authorities  hold:  "It  is  not  essential 
that  the  work  or  labor  for  which  the  lien  is  claimed  should 
have  been  performed  at  the  site  of  the  buildine:  upon  which  the 
lien  is  claimed.  Thus  work  done  in  the  workshop  of  the  con- 
tractor in  fitting  materials  for  use  in  the  building  is  labor  or 
work  performed  in  the  erection  of  the  building":  See,  also, 
Wilson  V.  Sleeper,  131  Mass.  177 ;  Dewing  v.  Congregational 
Soc,  13  Gray,  414;  Jones  v.  Keen,  115  Mass.  170. 

In  this  connection  it  is  suggested  there  is  significance  in  the 
use  of  the  word  "on"  in  the  act  of  1898,  section  1,  in  the  pro- 
vision that  there  shall  be  a  lien  for  "debts  contracted  for  work 
done  on  or  about"  a  building.  The  effect  suggested  ought 
not  to  be  given  to  the  use  of  this  word.  It  would  be  against 
reason  ;  but  aside  from  this  if  the  word  be  used  in  the  statute 
in  the  sense  of  contract  or  propinquity^  the  words  immediately 
following  "or  about"  give  a  less  restricted  operation  to  the 
statute  in  the  view  in  which  we  are  now  considering  it.  Among 
tile  meanings  of  the  word  "about"  as  given  in  Webster  are 
"concerning;  with  regard  to;  on  account  of;  touching." 
Whatever  is  to  be  the  signification,  therefore,  to  be  attached  to 
the  word  "on"  as  used  in  the  statute,  the  use  of  the  word 
-^■*  "about"  in  immediate  connection  with  jt  relieves  the  stat- 
ute of  the  restricted  operation  contended  for  in  the  last-men- 
tioned objection  urged  to  the  validity  of  the  Bevan  lien.  The 
evidence  shows  that  the  Bevan  claim  is  not  entitled  to  the  item 
of  two  hundred  and  forty-six  dollars  and  sixty-three  cents, 
but  after  allowing  credit  generally  on  the  account  for  what  are 
shown  to  be  proper  credits  he  is  entitled  to  a  lien  for  the  bal- 
ance of  the  price  of  the  labor  performed  under  his  contract 
as  provided  for  therein.  The  decree  below  in  No.  16  of  these 
appeals  must,  therefore,  be  reversed. 

Decree  below  reversed  in  part  and  alTirmed  in  part,  costs  to 
Iw  ]»ai(l  in  ecpial  (portions  by  appellants  in  appeals  Nos.  14.  l") 
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and  17,  and  by  the  appellee  in  No.  16,  the  International  Trust 
Company,  and  the  cause  remanded. 


The  Benefit  of  a  Mechanic's  Lien  is  lost  where  lienable  and  non- 
lienable  items  are  included  in  one  contract  for  a  specified  sum,  or 
are  made  the  basis  of  a  lumping  charge,  so  that  it  cannot  be  seen  from 
the  contract  or  account  what  properly  is  charged  to  each:  Getty  v. 
Ames,  30  Or.  573,  60  Am.  St.  Rep.  835;  Wharton  v.  Real  Estate  Inv. 
Co.,  180  Pa.  St.  168,  57  Am.  St.  Rep.  629;  Peatman  v.  Centerville  Light 
etc.  Co.,  105  Iowa,  1,  67  Am.  St.  Rep.  276;  Williams  v.  Toledo  Coal 
Co.,  25  Or.  426,  42  Am.  St.  Rep.  799. 


STATE  V.  WILLIA]MS. 

[101  Md.  529,  61  Atl.  297.] 

STATE — Claim  for  Insurance — Priority. — A  state's  claim 
under  fire  insurance  policies,  sought  to  be  enforced  against  an  in- 
solvent insurance  company  in  the  hands  of  a  receiver,  is  not  entitled 
to  priority  over  the  claims  of  other  creditors,     (p.  583.) 

STATE. — Costs  cannot  be  Awarded  against  a  state  in  a  civil 
action,  in  the  absence  of  express  statutory  authority,     (p.  583.) 

William  S.  Bryan,  attorney  general,  for  the  appellant. 

Charles  Heuisler  and  E.  A.  Sauerwein,  Jr.,  for  the  appellee. 

530  PEARCE,  J.  As  a  result  of  the  great  fire  in  the  city 
of  Baltimore  on  February  7  and  8,  1904,  the  Home  Fire  Insur- 
ance Company  of  Baltimore  became  insolvent,  and  upon  a  bill 
filed  in  circuit  court  No.  2  of  Baltimore  City  by  Bernard  Wie- 
senfeld,  a  stockholder,  and  Lloyd  Wilkinson,  state  insurance 
commissioner  of  Maryland,  G.  Harlan  Williams  was,  with  the 
consent  of  said  company,  appointed  receiver  to  settle  and  close 
up  its  business. 

Subsequently,  the  state  of  Maryland  by  its  attorney  gen- 
eral, Honorable  William  S.  Bryan,  Jr.,  filed  a  petition  in  that 
cause  showing  that  on  April  4,  1902,  said  insurance  company 
issued  a  policy  of  insurance  to  the  state  of  Maryland,  insuring 
certain  public  buildings  described  in  said  policy,  in  the 
amounts  specified  therein,  from  noon  of  April  9,  1902,  to  noon 
of  April  9,  1907,  in  consideration  of  a  premium  of  one  thou- 
sand and  fifty-two  dollars  and  eighty-two  cents  paid  by  said 
state  to  said  company;  that  among  the  public  buildings  so  in- 
sured were  three  of  the  State    Tobacco    Warehouses,    all    of 
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which  were  destroyed  in  said  fire,  and  upon  which  the  agere- 
•jfate  insurance  under  said  policy  was  seventeen  thousand  Hve 
hundred  dollars,  that  the  state  had  furnished  due  proof  of  loss 
to  said  receiver,  who  had  accepted  the  same,  that  upon  the  ap- 
pointment of  said  receiver,  on  the  ground  of  admitted  insol- 
vency, all  the  outstanding  policies  of  insurance  issued  by  said 
company  were  rescinded  and  annulled,  and  the  state  of  Mary- 
land became  entitled  to  the  return  to  it  by  said  receiver  of  the 
unearned  premium  paid  by  it  upon  the  policy  upon  said  State 
Tobacco  Warehouses,  and  that  the  amount  of  said  unearned 
premium  was  the  sum  of  six  hundred  and  sixty -one  dollars  and 
ten  cents;  that  there  was  due  the  state  of  Maryland  from  the 
said  company  in  addition  to  the  above  unearned  premium,  the 
sum  of  seventeen  thousand  five  hundred  dollars,  being  the 
amount  insured,  aggregating  eighteen  thousand  one  hundred 
and  sixty-one  dollars  and  ten  cents,  with  interest  until  paid, 
for  which  amount  the  state  was  entitled  to  a  preference  over 
any  and  all  creditors  of  said  company ;  and  the  prayer  of  the 
petition  was  that  the  receiver  be  ordered  to  pay  the  same  out 
of  the  first  funds  coming  into  his  hands  as  such  receiver. 

The  receiver  answered  this  petition,  admitting  all  the  alle- 
gations ^'^^  of  fact  therein,  except  that  he  alleged  the  correct 
amount  of  the  unearned  premium  was  seven  hundred  and 
forty-seven  dollars  and  sixty-three  cents,  but  did  not  admit 
that  the  indebtedness  carried  interest  until  paid,  or  that  the 
state  was  entitled  to  a  preference  over  any  creditor  of  said 
company,  but  submitted  these  questions  to  the  court. 

The  court,  upon  consideration,  dismissed  this  petition  with 
cx>sts,  and  this  appeal  is  taken  from  that  order.  An  auditor's 
account  was  subsequently  stated,  in  which  the  state  was  al- 
lowed only  a  pro  rata  dividend  on  this  claim  with  other  credi- 
tors, to  the  ratification  of  which  account  the  state  excepted, 
and  said  account  was  ratified  except  as  to  this  dividend  al- 
lowed the  .state,  the  question  of  the  state's  priority  being  re- 
served by  the  order  of  ratification,  and  the  receiver  having  in 
his  hands  sufficient  funds  to  pay  said  claim  in  full,  if  finally 
allowed  as  a  preferred  claim.  Two  questions  arise  upon  this 
appeal:  1.  Is  the  state  entitled  to  the  preference  claimed? 
2.  If  not  so  entitled,  was  it  error  to  award  costs  against  the 
state? 

We  think  the  case  of  State  v.  Bank  of  Marj-land,  6  Gill  & 
J  205,  26  Am.  l")ec.  561,  is  decisive  against  the  j)reference  of 
the  state.     In  that  case  the  general  principles  upon  whicli  the 
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preference  or  priority  of  the  state  over  other  creditors,  as 
against  the  property  of  a  common  debtor,  were  very  carefully 
considered  in  an  elaborate  opinion  by  Chief  Justice  Buchanan. 
The  Bank  of  Maryland,  being  insolvent,  conveyed  all  its  prop- 
erty, funds,  rights  and  credits  to  trustees  for  the  benefit  of  its 
creditors.  Before,  and  on  the  date  of  this  conveyance,  the 
treasurer  of  the  Western  Shore  of  the  state  of  ^Maryland  had 
on  deposit  in  said  bank  the  sum  of  fifty  thousand  and  eighty- 
nine  dollars  and  ninety-six  cents  of  the  public  moneys  of  the 
state,  and  after  the  date  of  said  conveyance  filed  a  bill  in  equity 
against  the  bank  and  its  said  trustees,  claiming  to  be  preferred 
in  payment  of  said  sum  out  of  the  funds  in  the  trustee's  hands, 
but  this  preference  was  denied  and  the  bill  was  dismissed. 
The  court  said :  ''In  State  v.  Rogers,  2  Har.  &  McH.  198,  Mur- 
ray V.  Ridley,  3  Har.  &  McH.  171,  and  Contee  v.  Chew's  Exr., 
1  Har.  &  J.  417,  it  was  held  that  at  common  law  the  state  had 
a  preference,  and  a  right  to  ^^^  be  first  paid  out  of  the  estates 
of  deceased  persons,  where  no  liens  stood  in  the  way.  These 
cases  were  decided  in  the  late  general  court  and  were  not  ap- 
pealed from,  but  acquiesced  in  by  the  parties  contesting  the 
right.  And  in  State  v.  Buchanan,  5  Har.  &  J.  317,  9  Am.  Dec. 
534,  and  Dashiel  v.  Attorney  General,  5  Har.  &  J  392,  9  Am. 
Dec.  572,  it  was  decided  by  this  court  that  the  common  law  was 
adopted  by  the  third  article  of  the  Bill  of  Rights  'so  far  at  least 
as  it  was  not  inconsistent  with  the  principles  of  that  instrument 
and  the  nature  of  our  political  institutions.'  It  is  too  late, 
therefore,  at  this  day,  to  deny  the  state's  right,  at  common  law, 
to  have  its  debt  first  paid  out  of  the  property  of  its  debtor  re- 
maining in  his  hands,  and  no  lien  standing  in  the  way.  For 
notwithstanding  all  that  has  been  said  in  disparagement  of 
this  right  of  priority,  it  is  not  perceived  to  be  inconsistent  with 
the  principles  or  spirit  of  our  political  institutions.  It  does 
not  indeed  exist  here  with  all  the  incidents  to  the  royal  pre- 
rogative right  in  England.  We  have  not  the  writ  of  protec- 
tion nor  the  extent  in  chief,  or  in  aid.  And  the  priority  of 
the  state  is  a  rule  only  in  the  distribution  of  the  property  of 
the  debtor,  requiring  the  debt  due  to  the  state  to  be  first  paid, 
where  the  individual  creditor  has  no  antecedent  lien  over- 
reaching it."  Judge  Buchanan  then  proceeded  to  inquire 
whether  that  was  a  case  in  which  the  state's  priority  attached, 
or  whether  it  had  been  defeated  by  the  act  of  the  bank,  and 
in  considering  that  question  said:  "The  debt  due  from  the 
bank  to  the  state  is  a  debt  on  simple  contract  only  and  not  a 
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lien,  as  must  be  conceded.  The  state,  therefore,  having  no 
lien  on  the  property  covered  by  the  deed  of  trust,  but  a  prior- 
ity only  in  the  payment  of  its  claim,  if  that  priority  has  not 
been  lost,  it  is  subject,  claiming  under  the  common  law,  to 
the  same  common-law  rule  applicable  to  the  royal  prerogative 
right  of  priority  in  England,  of  the  same  description.  That 
right  in  England  is  enforced  by  the  process  in  the  writ  of  ex- 
tent in  chief,  or  in  aid,  according  to  circumstances,  and  may 
be  here  by  proceedings  known  to  our  courts.  But  in  either 
case  to  make  it  available,  the  proceeding  must  be  resorted 
to,  before  other  vested  rights  to  the  property  sought  to  be 
'^^^  subjected  to  the  claim  are  acquired."  In  support  of  this 
statement  of  the  law  he  cites  2  Tidd's  Practice,  1098,  1099, 
where  it  is  said  :  "When  goods  are  bona  fide  sold,  or  fairly  as- 
signed by  the  king's  debtor  to  trustees  for  the  benefit  of  his 
creditors,  before  the  teste  of  the  extent,  they  cannot  be  taken 
under  it,  even  though  in  the  latter  case  the  debtor  was  a  trader 
within  the  bankrupt  laws,  and  the  assignment  was  an  act  of 
bankruptcy."  And  Mr.  Tidd  is  sustained  by  the  cases  of 
Braddock  v.  Watson,  2  Ex.  6,  and  Giles  v.  Grover  (H.  L.  Cas.) 
1  Clark  &  F.  72,  cited  and  commented  on  by  Justice  Buchanan. 
In  the  latter  case  Lord  Chief  Justice  Tindal  states  the  con- 
trolling principle  thus:  "The  actual  sale  of  the  property  seized 
under  the  writ  issued  at  the  suit  of  the  subject  forms  the  di- 
viding line,  so  that  where  the  sale  is  complete  before  the 
awarding  of  the  crown  process,  the  property  is  protected 
therefrom,  but  where  it  is  not  completed,  the  property  may  be 
seized  thereunder." 

This  language  is  in  exact  accord  with  the  careful  and  ac- 
curate expression  of  Judge  Buchanan  when  in  the  passage 
above  quoted  he  limits  the  state's  priority  to  "the  property  of 
its  debtor  remaining  in  his  hands,"  and  where  in  a  later 
passage  in  the  same  opinion,  he  says: "If  the  property  be  fairly 
and  bona  fide  changed,  or  the  right  of  the  indivirlual  creditor 
be  completed  before  the  extent,  either  by  sale  under  a  fi.  fa 
or  a  valid  conveyance  to  him,  or  to  a  trustee  for  his  benefit,  the 
extent  coming  afterward  will  be  unavailing,  there  being  no 
point  of  time  at  which  the  two  rights  were  in  conflict,  and 
nothing  for  the  extent  to  act  upon,  after  the  property  ceases 
to  be  the  property  of  the  debtor." 

There  is  no  conflict  or  inconsistency  between  that  ca.se  and 
any  of  the  cii'^c-!  cilf^d  by  the  learned  attorney  general  in  his 
argument  in  this  case. 
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The  case  of  Davidson  v.  Clayland,  1  Har.  &  J.  546,  was  not 
a  case  of  preference  or  priority  generally,  but  of  a  statutory 
lien,  and  that  lien  restricted  to  the  debtor's  lands,  and  not  ex- 
tended to  his  personal  property  as  well. 

In  State  v.  Bank  of  Maryland,  6  Gill  &  J.  205,  26  Am.  Dec. 
561,  the  court  '*^*  points  out  the  futility  of  attempting  to  as- 
similate the  condition  of  the  bank  in  that  case,  after  the  exe- 
cution of  the  deed,  to  that  of  a  deceased  debtor,  where  the  ex- 
ecutor or  administrator  takes  the  funds  of  the  deceased  to  be 
distributed  according  to  law,  subject  to  such  preferences  as 
the  law  allows. 

Nor  is  there  any  conflict  with  the  law  as  stated  by  Mr. 
Alexander  in  his  note  on  page  13  of  Alexander's  British  Stat- 
utes, in  which  he  says:  "It  was  an  established  rule  of  the  com- 
mon law  that  where  the  king's  right  and  that  of  a  private  sub- 
ject met  at  one  and  the  same  time,  the  king's  should  be  pre- 
ferred"; nor  with  'he  case  of  Green's  Estate,  4  Md.  Ch.  349, 
in  which  two  judgments  were  rendered  against  Green  in  his 
lifetime  on  April  17,  1837,  one  at  the  suit  of  the  state,  the 
other  at  the  suit  of  Nicholas  Watkins,  and  the  state  was  held 
entitled  to  priority  of  payment  out  of  the  proceeds  of  sale  of 
his  real  estate.  The  entry  of  these  two  judgments  on  the  same 
day  and  while  the  property  remained  the  property  of  the  com- 
mon debtor  clearly  illustrates  wiiat  is  meant  by  the  meeting  of 
two  conflicting  rights  at  the  same  time. 

We  do  not  perceive  any  reason  why  any  distinction  should 
be  made  between  the  eff'ect  of  such  a  conveyance  as  was  made 
in  the  case  of  State  v.  Bank  of  Maryland,  6  Gill  &  J.  205,  26 
Am.  Dec.  561,  and  the  decree  in  this  case,  passed  upon  a  bill 
praying  the  dissolution  of  an  insolvent  corporation,  in  which 
cases  the  receivers  appointed  by  a  court  under  section  382 
of  article  23  of  the  Code  are  vested  with  all  the  estate  and  as- 
sets of  every  kind  belonging  to  such  corporation  from  the  time 
of  their  qualifying  as  receivers,  and  shall  be  trustees  thereof 
for  the  benefit  of  the  creditors  of  such  corporation  and  its 
stockholders.  For  the  reasons  given  we  are  of  opinion  the 
priority  of  the  state  was  properly  denied. 

An  examination  of  the  authorities  has  satisfied  us  that  costs 
cannot  properly  be  ^warded  against  the  state  in  civil  actions, 
in  the  absence  of  a  statute  giving  express  authority  to  render 
such  a  judgment:  State  v.  Greenwall,  4  Gill  &  J.  407:  United 
States  V.  Barker,  2  Wheat.  395,  4  L.  ed.  271 ;  The  Antelope.  12 
Wheat.  546,  6  L.  ed.  723 ;  Stanley  v.  Schwalby,  162  U.  S.  255, 
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16  Sup.  Ct  Rep.  7r4  40  L.  ed.  960;  Sandberg  v.  State,  li;? 
Wis.  578,  89  N.  W.  504,  declaring  that  the  doubt  expressed  in 
Noyes  v.  »^  State,  46  Wis.  250,  32  Am.  Rep.  710,  1  N.  W.  1 . 
as  to  civil  actions  to  be  unfounded.  We  have  been  referred  to 
State  V.  Maryland  Agricultural  Assn.,  98  Md.  216,  56  Atl.  484. 
as  authority  for  the  allowance  of  costs  against  the  state.  The 
bill  in  that  case  was  dismissed  by  the  circuit  court  without 
giving  costs  against  the  state,  and  their  allowance  in  this  court 
upon  aflfirming  the  decree  was  through  inadvertence.  This 
opinion,  however,  will  remove  any  question  as  to  the  pro- 
priety of  such  allowance  in  future  cases. 

The  order  appealed  from  is  modified  by  striking  therefrom 
the  award  of  costs,  and  as  so  modified  is  affirmed. 


The  Priority  of  a  Claim  of  a  state  or  of  the  United  States  over  the 
claims  of  other  creditors  is  considered  in  Lenoir  v.  Winn,  4  Desaus.  65, 
6  Am.  Dec.  597;  State  v.  Bank  of  Maryland,  6  Gill  &  J.  205,  26  Am. 
Dec.  561;  Jones  v.  Jones,  1  Bland.  Ch.  443,  18  Am.  Dec.  327;  Farmers' 
Bank  v.  Beaaton,  7  Gill  &  J.  321,  28  Am.  Dec.  226. 


CONSOLIDATED    GAS    CO^^PANY    v.    MAYOR    AND 
COUNCIL  OP  BALTIMORE. 

[101  Md.  541,  61  Atl.  532.] 

FRANCHISE — Nature  and  Definition. — A  franchise  is  a  special 
privilege  conferred  by  the  government  on  individuals;  it  is  not  real 
estate  nor  an  interest  in  land.     (p.  587.) 

EASEMENT. — An  Easement  is  an  Interest  in  land;  it  is  an 
estate — a  dominant  estate  imposed  upon  a  servient  tenement,  (p. 
587.) 

rEANCHISE — Easement. — The  Right  of  a  Gas  Company  to 
occupy  the  public  streets  with  its  pipes  and  mains  is  a  franchise;  the 
actual  occupation  of  the  thoroughfare  in  that  manner,  pursuant  to 
the  franchise,  is  the  acquisition  of  :iii  casemont.      (p.  588.) 

TAXATION — Franchise  and  Easement. — The  use  to  which  a 
franchise  permits  an  easement  to  be  put  is  an  essential  element  to  be 
considered  in  placing  a  valuation  on  the  easement  for  purpo.ses  of 
taxation,     (p.  5iM).) 

TAXATION. — The  Value  of  the  Easement  of  a  Gas  Company 
in  the  public  streets  is  rightly  included  as  an  element  in  lixing  au 
assessment  on  the  tangible  property  employed  in  availing  of  that 
easeuuut.      (p.  590.) 

TAXATION. — The  Easement  Acquired  by  a  Gas  Company  in  its 
occupancy  oi  tlie  public  streets  with  its  pipes  ami  iu;iius  may  be 
properly  assess<(l  as  it  al   (state,      (p.   '>9\.) 

TAXATION — Bonded  Indebtedness  of  Corporation. — Under 
the  slatntfs  of   .\1  arylninl,  ass*  s<ora  are  not  authorized   to  measure  the 
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valnation  of  a  corporation's  property  for  purposes  of  taxation,  by 
adding  thereto  and  including  therein  the  bonded  indebtedness  due 
by  the  company,     (p.  597.) 

TAXATION — ^Appeal  from  Arbitrary  Assessment. — The  su- 
preme court  cannot  be  required  to  sit  as  a  board  of  review  to  revise 
the  valuation  placed  by  assessors  on  property  for  purposes  of  taxa- 
tion; but  when  the  record  shows  that  a  valuation  has  been  imposed  on 
property  in  a  capricious,  whimsical,  or  unwarrantable  manner,  in- 
stead of  by  the  exercise  of  judgment,  then  such  valuation  is  not  an 
assessment  at  all.     (p.  598.) 

TAXATION — Validity  of  Assessment — ^Presumption. — While 
there  is  generally  a  presumption  in  favor  of  the  correctness  of  an 
assessment,  this  is  not  true  of  an  assessment  which  is  arbitrarily 
made,  and  which  is  therefore  really  no  assessment,     (p.  599.) 

Edgar  H.  Gans  and  W.  C.  Chestnut,  for  the  appellant. 

W.  C.  Bruce  and  Sylvan  H.  Lauehheimer,  for  the  appellee. 

«^3  McSHERRY,  C.  J.  The  Consolidated  Gas  Company  of 
Baltimore  is  a  corporation  duly  formed  under  the  laws  of 
Maryland.  In  the  year  1904  it  was  assessed  by  the  appeal 
tax  court  of  Baltimore  City,  for  the  purposes  of  taxation,  with 
sundry  parcels  of  real  estate  valued  at  $2.697,791 ;  with 
seventy-nine  thousand  services  at  $158;  and  with  four  hun- 
dred and  fifty-five  and  a  half  miles  of  gas  mains  at  $1,131,640; 
making  a  total  of  $3,987,431.  This  total  was  increased  for 
1905  to  $4,026,997.  On  September  23,  1904,  the  following  no- 
tice was  sent  to  the  company  by  the  appeal  tax  court :  * '  This 
is  to  notify  you  that  it  is  the  purpose  of  the  appeal  tax  court 
to  increase  the  assessment  on  your  mains,  pipes  and  other 
construction  located  in,  on,  under  or  over  the  public  highways 
of  Baltimore  City,  so  as  to  include  the  value  of  the  easement 
enjoyed  by  you  in  said  highways,  and  that  on  Thursday,  Sep- 
tember 29,  1904,  at  12  o'clock,  you  will  be  given  an  opportun- 
ity to  make  such  statements  and  present  such  proofs  as  you  may 
desire,  to  show  why  an  additional  assessment  of  $6,000,000 
should  not  be  placed  on  said  real  property.  Thereafter  the 
court  may  enter  an  increased  assessment  thereof,  according 
to  its  best  judgment  and  information  in  the  premises."  The 
company  appeared  oy  its  counsel,  ho  evidence  was  adduced  by 
either  side,  but  the  company's  counsel  insisted  that  the  contem- 
plated or  projected  assessment  of  six  millions  of  dollars  could 
not  be  legally  made  "u  the  form  or  by  the  method  proposed.  On 
the  day  following,  the  appeal  tax  court  entered  its  conclusions 
in  these  words:  "Additional  assessment  on  mains,  pipes,  and 
other  construction  located  in,  on,  or  over  public  highways  of 
Baltimore  Citv,  so  as  to  include  the  valuation  of  the  easements 
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enjoyed  by  said  company  in  said  highways  $6,000,000." 
From  that  action  or  determination  the  gas  company  appealed 
to  the  Baltimore  City  '^^**  court.  Upon  the  trial  of  that  appeal 
evidence  was  offered  with  respect  to  the  method  pursued  by 
the  appeal  tax  court  in  arriving  at  the  sum  of  $6,000,000  as 
"the  valuation  of  the  easements  enjoyed  by  said  company  in 
said  highways";  and  propositions  of  law,  embodied  in  prayers, 
were  presented,  with  a  view  of  raising  the  question  as  to  the 
right  and  authority  of  the  city  to  tax  the  particular  easement 
involved;  and  the  further  question  as  to  the  regularity  of  the 
mode  adopted  by  the  appeal  tax  court  in  reaching  the  result 
to  which  it  came.  The  Baltimore  City  court  rejected  all  the 
prayers  of  the  gas  company,  but  granted  four  out  of  the  eight 
prayers  presented  by  the  city.  The  court,  sitting  without  a 
jury,  passed  an  order  sustaining  the  action  of  the  appeal  tax 
court;  and  from  that  order  this  appeal  was  taken. 

There  are  two  questions  in  the  case:  1.  Had  the  city  the 
j)ower  to  increase  the  prior  assessment  on  the  mains,  etc.,  by 
the  addition  of  $6,000,000  so  as  to  include  by  that  addition 
the  taxable  value  of  what  the  appeal  tax  court  describes  as  the 
easements  enjoyed  by  the  company  in  the  highways;  and  2.  If 
it  did  have  that  power,  has  it  properly  and  lawfully  exerted 
it? 

It  is  not  denied  by  the  appellant  that  the  legislature  could 
make  provision  for  an  independent  assessment  of  the  intangi- 
ble, incorporeal  right  called  by  the  company  a  franchise,  but 
claimed  by  the  cit>.  in  view  of  the  facts,  to  be  an  easement — 
the  right  to  occupy  a  certain  space  beneath  the  surface  of  the 
streets  with  gas  mains  and  service  pipes;  but  it  is  maintained 
on  behalf  of  the  appellant  that  the  general  assembly  did  not 
intend  by  existing  enactments  to  allow  the  appeal  tax  court 
to  assess  as  real  property  the  right,  privilege  or  franchise  to  oc- 
(tupy  the  streets  with  gas  mains;  because  that  right,  by  what- 
ever name  you  call  it,  like  the  franchise  to  carry  on  business, 
forms  ])art  of  the  value  of  the  company's  capital  and  is  tax- 
able only  through  its  shares  of  stock.  It  is  obvious,  when 
these  two  contentions  are  brought  into  juxtaposition,  that,  in 
order  to  determine  the  first  inquiry  with  which  we  have  to 
deal,  the  exact  nature  of  the  right  in  question,  under  existing 
''»•*•"''  conditions,  must  be  definitely  ascertained.  It  must  be  as- 
certained, however,  not  as  a  mere  abstraction  nor  purely  from 
a  philosophical  standpoint,  but  especially  and  specifically  witli 
reference  to,  and  in  the  li'jfht  of.  previous  nd.jinlicatioiis  by  this 
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court  as  applied  to  the  actual  facts  in  evidence.  It  is  a  ques- 
tion of  taxation  which  is  before  us. 

"An  easement  is  a  liberty,  privilege  or  advantage  without 
profit  which  the  owner  of  one  parcel  of  land  may  have  in  the 
lands  of  another An  easement,  although  only  an  incor- 
poreal right  and  appurtenant  to  another,  the  dominant,  tene- 
ment, is  yet  properly  denominated  an  interest  in  land  which 
constitutes  the  servient  tenement,  and  the  expression,  'es- 
tate or  interest  in  lands,'  when  used  in  a  statute  is  broad 
jnough  to  include  such  rights,  for  an  easement  must  be  an 
interest  in  or  over  the  soil":  14  Cyc.  1139.  In  every  instance 
of  a  private  easement — that  is,  an  easement  not  enjoyed  by 
the  public — there  exists  the  characteristic  feature  of  two  dis- 
dnct  tenements — one  dominant  and  the  other  servient.  On 
the  other  hand,  a  franchise  is  a  special  privilege  conferred  by 
government  on  indi"^  iduals,  which  does  not  belong  to  the  citi- 
zens of  the  country  generally  by  common  right :  2  Washburn 
on  Real  Property,  303.  A  franchise  does  not  involve  an  inter- 
est in  land — it  is  not  real  estate,  but  a  privilege  which  may  be 
owned  without  the  acquisition  of  real  property  at  all.  The 
use  of  a  franchise  may  require  the  occupancy,  or  even  the 
ownership,  of  land;  but  that  circumstance  does  not  make  the 
franchise  itself  an  interest  in  land.  To  define  the  nature  of  a 
thing  by  the  accidents  which  are  employed  in  its  use  is  to  con- 
found the  thing  itself  with  the  agencies  applied  in  its  adapta- 
tion. Because  land  may  be  required  in  putting  a  franchise 
into  effective  operation,  it  does  not  follow  that  the  franchise 
is  land,  or  an  interest  in  land.  But  an  easement  is  quite  a 
different  thing.  It  is  essentially  and  inherently  an  interest  in 
land.  It  is  an  estate — a  dominant  estate  imposed  upon  a  ser- 
vient tenement.  To  which  of  these  two  distinct  and  dissimilar 
classes  does  the  right  of  the  gas  company  to  occupy  with  its 
mains  the  subsurface  ^^*^  of  the  streets  belong  in  the  contem- 
plation of  the  revenue  and  tax  laws  of  Maryland  ? 

It  will  be  found  upon  examining  some  of  the  cases  that 
there  is  occasionally,  in  the  arguments  of  counsel,  a  want  of 
exactness  in  the  use  of  terms,  and  now  and  then  the  right  to 
do  a  particular  thing — which  is  the  franchise — is  confused 
with  the  results  achieved  in  the  exercise  of  the  right,  and  those 
results  are  inaccurately  spoken  of  as  the  franchise.  The  right 
to  occupy  the  streets  with  gas  mains  is  a  franchise — the  actual 
occupation  of  them  in  that  way  pursuant  to  the  franchise  is 
Ihe  acquisition  of  an  easement.    You  must  distinguish  between 
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the  right  to  do  the  thing,  and  the  interest  acquired  in  the  soil 
by  the  exercise  of  ihat  right.  The  right  of  a  railroad  com- 
pany to  be  and  to  build  a  road  is  a  franchise  from  the  state  t 
the  roadbed  acquired  by  purchase  or  condemnation  is  an 
easement  altogether  distinct  therefrom,  though  obtained  as  a 
result  of  the  exercise  of  that  pre-existing  franchise.  It  is 
strictly  accurate  to  say:  "The  right  of  a  gas  company  to  lay 
its  pipes  and  to  use  the  streets  of  a  city  for  the  purposes  of 
laying  pipes  to  convey  gas  is  a  franchise,  and  can  only  be  con- 
ferred upon  a  corporation  by  the  legislature":  State  v,  Cin- 
cinnati etc.  Co.,  18  Ohio  St.  262.  It  is  equally  correct  to  de- 
clare, "The  right  to  use  the  public  streets  of  a  city  for  the 
purpose  of  laying  gas  pipes  therein  is,  in  my  opinion,  a  fran- 
chise which  alone  the  state  can  confer":  Jersey  City  Gas  Co. 
V.  Dwight,  29  N.  J.  Eq.  242.  In  each  of  these  cases,  and  in 
many  more  that  might  be  cited,  the  right  to  do  the  thing 
spoken  of  is  the  franchise.  And  so  in  Tuckahoe  Canal  Co.  v. 
Tuckahoe  etc.  R.  Co.,  11  Leigh  (Va.),  42,  36  Am.  Dec.  374,  it 
was  said:  "Now,  I  take  a  franchise  to  be  (1)  an  incorporeal 
hereditament;  and  (2)  a  privilege  or  authority  vested  in  cer- 
tain persons  by  grant  of  the  sovereign  (with  us,  by  special 
statute)  to  exercise  powers  or  to  do  and  perform  acts  which 
without  such  grant  they  could  not  do  or  perform.  Thus,  it 
is  a  franchise  to  be  a  corporation,  with  power  tt  sue  and  be 
sued,  and  to  hold  property  as  a  corporate  body.  So  it  is  a 
franchise  to  be  empowered  to  build  a  bridge  or  keep  a  ferry 
over  a  public  stream,  with  a  ^'*'^  right  to  demand  tolls  or  ferri- 
age; or  to  build  a  mill  upon  a  public  river,  and  receive  tolls 
for  grinding,  etc.  But  the  franchise  consists  in  the  incorporeal 
right;  the  property  acquired  is  not  the  franchise.  A  bank 
has  a  right  to  purchase  a  banking-house;  when  purchased  is 
the  house  a  franchise?  Surely  not,  for  it  is  corporeal,  whereas 
a  franchise  is  incorporeal."  In  City  of  Bridgeport  v.  New 
York  etc.  R.  Co.,  36  Conn.  255,  4  Am.  Rep.  63,  it  was  held  that 
a  franchise  does  not  include  property  gained  by  the  exerci.se 
thereof. 

The  distinction  is  clear  between  a  franchise,  as  such,  and 
the  property  acquired  for  the  use  of  the  franchise.  The  naked, 
unused,  slumbering  franchi.se  is  property,  but  it  is  property 
concerning  the  assessment  of  which  in  that  condition  for  pur- 
poses of  taxation  the  statutes  do  not  make  provision,  other- 
wise than  by  including  it  as  an  element  wliieh  enhances  the 
value  of  the  shares  of  tlie  capital  stock.     But  when  the  fran- 


June,  1905.]       Consolidated  Gas   Co.  v.  Mayoe  etc.        589 

chise  is  brought  into  activity  and  is  availed  of  to  accomplish 
the  ends  it  was  designed  to  effect,  the  property  acquired  under 
it  becomes  amenable  to  the  tax  laws  apart  from  the  tax  on  the 
stock  and  its  value,  as  an  easement,  if  an  easement  it  be,  may 
be  largely  augmented  by  the  use  to  which  the  franchise  en- 
ables that  property  or  easement  to  be  put.  "They,"  said  the 
court  of  appeals  of  New  York  in  People  v.  Tax  Commrs.,  174 
N.  Y.  417,  67  N.  E.  69,  "they  [tangible  chattels  in  the  public 
highway]  have  no  assessable  value  worthy  of  notice  except 
through  the  actual  and  constant  use  made  of  them  as  inci- 
dental to  the  special  franchises.  The  value  of  either  resides  in 
the  union  of  both,  and  can  be  practically  ascertained  only  by 
treating  them  as  a  unit.  .  Unless  assessed  together,  both  cannot 
be  adequately  assessed.  A  man  of  judgment  in  valuing  a 
wagon,  and  especially  in  estimating  its  earning  capacity,  does 
not  pass  upon  the  body,  wheels,  top  and  tongue  separately.  We 
regard  the  tangible  property  as  an  inseparable  part  of  the  spe- 
cial franchises  mentioned  in  the  statute,  constituting  with  them 
a  new  entity,  which  as  a  going  concern  can  neither  be  assessed 
nor  sold  to  advantage  except  as  one  thing,  single  and  entire." 
We  cite  this  to  show,  if  precedent  be  needed  to  support  such 
•'^^^  a  self-evident  proposition,  that  the  use  to  which  a  franchise 
permits  an  easement  to  be  put  is  an  essential  element  to  be 
considered  in  placing  a  valuation  on  that  easement  for  pur- 
poses of  taxation. 

What,  then,  is  the  thing  assessed  and  taxed  in  this  case? 
Is  it  the  mere  right  to  occupy  the  streets  below  the  surface 
with  mains  and  pipes — which  is  the  franchise,  or,  is  it  the  ease- 
ment acquired,  thiuugh  the  franchise,  by  the  actual  occu- 
pancy of  the  highways  in  that  manner?  Ostensibly  it  is  the 
latter ;  and  the  right  to  include  the  value  of  that  easement  as 
an  element  in  fixing  an  assessment  on  the  tangible  property 
employed  in  availing  of  that  easement  is,  we  think,  no  longer 
an  open  question  in  this  state  since  the  decision  in  Appeal 
Tax  Court  v.  Union  R.  Co.,  50  Md.  274.  In  that  case  it  ap- 
peared that  the  tracks  of  the  Union  Railroad  Company,  within 
the  city  of  Baltimore  were,  to  a  considerable  extent,  con- 
structed in  a  tunnel  under  the  bed  of  Hoffman  street,  a  public 
highway  of  the  city,  and  another  portion  of  the  road  within 
the  city,  not  in  a  tunnel,  was  also  to  a  considerable  extent, 
within  the  limits  of  public  highways.  The  company  asked 
that  the  assessments  of  the  roadbed  in  the  tunnels  be  stricken 
t'rojri   the  property  valued  to  it.     The  court  below  granted 
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the  relief  asked,  and  the  appeal  tax  court  appealed.  The 
.specilie  contention  was  made  in  the  argument  here  as  to  the 
tracks  located  in  the  tunnel  and  on  the  streets  that  the  rail- 
road company  did  not  own  the  property — that  is,  the  road- 
bed— and  ought  not  to  be  assessed  for  it,  as  though  it  was 
seised  of  it.  It  had  only  the  right  to  make  use  of  the  streets 
and  the  soil  beneath  the  streets,  and  to  receive  the  tolls  au- 
thorized by  its  charter.  But  in  disposing  of  that  contention 
our  predecessors  said :  ' '  We  do  not  concur  in  the  position 
of  the  appellee  that  it  should  only  be  assessed  with  the  super- 
structures on  the  bed  of  the  road,  irrespective  of  the  roadbed 
itself,  or  any  right  or  interest  therein,  because  the  road  occu- 
pies a  tunnel  under  a  public  street,  or  runs  along  the  high- 
ways of  the  city.  The  appellee  has  an  easement  in  the  way 
occupied  by  its  road,  and  whether  that  easement  be  under 
or  over  the  public  street  it  is  **^**  an  element  of  value  to  the 
road,  and,  as  such,  should  be  included  in  the  valuation  of  the 
road  itself.  But  few  of  the  railroad  companies  of  the  country 
have  anything  more  than  a  mere  easement  in  the  ways  occu- 
pied by  their  roads,  and  we  are  not  aware  that  it  has  ever 
been  held  that,  because  the  company  did  not  own  the  free- 
hold estate  in  the  bed  of  the  road,  nothing  but  the  mere  super- 
structures thereon  could  be  assessed  to  the  company.  The 
rule  would  seem  to  be  clearly  otherwise,  and  that  an  easement 
enjoyed  in  the  bed  of  a  public  street  may  be  assessed  and  taxed 
as  real  estate:  People  v.  Cassity,  46  N.  Y.  46;  Appeal  of  N.  B. 
etc.  R.  R.  Co.,  32  Cal.  499;  Providence  Gas  Co.  v.  Thurber. 
2  R.  I.  15,  55  Am.  Dec.  621."  The  last  case  cited  (Providence 
Gas  Co.  V.  Thurber,  2  R.  I.  15,  55  Am.  Dec.  621)  is  peculiarly 
apposite.  '1  lie  supreme  eourt  of  Rhode  Island  tiiere  said: 
"\Vhat,  then,  is  the  nature  of  the  right  which  the  plaintiffs, 
tlie  gas  company,  take  under  their  charter?  We  think,  when 
exercised,  it  is  an  easement — an  incorporeal  hereditament — 
like  the  right  of  a  railroad  company  to  build  and  occupy 
their  road,  or  a  canal  company  their  canal,  under  the  pro- 
visions in  their  charter  which  grant  the  power  to  take  the 
land  upon  rendering  eompensation  to  the  owners."  Here  is  a 
specific  decision  that  the  right  conferred  by  the  charter — 
the  franchise — becomes,  "when  exercised,"  an  easement. 

Bui  it  is  not  neeessar>'  to  go  beyond  ^laryland  in  search  of 
adjudged  cases  to  sui)i)()rt  the  proposition  that  the  easement 
possessed  by  a  corporation  in  a  public  thoroughfare  may  be 
ass(\sse(l  and  taxed  as  real   estate  owned  by  the  enrporatinn. 
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Appeal  Tax  Court  v.  Union  R.  R.  Co.,  50  Md.  274,  expressly 
so  rules,  as  already  indicated,  and  that  ease,  though  referred 
to  as  supporting  various  propositions,  in  eight  subsequent  de- 
cisions has  never  been  doubted,  questioned  or  even  distin- 
guished in  any  particular:  Swan  v  Kemp,  97  Md.  686,  55 
Atl.  441;  Dundalk  etc.  Ry.  Co.  v.  Smith,  97  Md.  177,  54  Atl. 
628;  United  Ry.  Co.  v.  City  of  Baltimore,  93  Md.  630,  49 
Atl.  655,  52  L.  R.  A.  772 ;  State  v.  Northern  Cent.  Ry.  Co., 
90  Md.  447,  45  Atl.  469 ;  Smith  v.  School  Commrs.,  81  Md. 
513,  32  Atl.  193 ;  State  v.  Falkenham,  73  Md.  463,  21  Atl.  370 ; 
State  V.  Yewell,  63  Md.  120;  Philadelphia  etc.  R.  R.  Co.  v. 
Appeal  Tax  Court,  50  Md.  397.  It  is  true  that  in  only 
^^**  one  of  the  above  eight  cases  was  the  inquiry  with  which 
we  are  now  concerned  under  discussion ;  but  the  frequent  re- 
affirmance  of  the  judgment  in  Union  R.  Co  v.  Appeal  Tax 
Court,  50  Md.  274,  as  to  other  propositions  covered  by  it, 
so  thoroughly  engrafts  it,  in  its  entirety,  on  the  Maryland 
system  of  taxation,  that  nothing  short  of  a  legislative  enact- 
ment can  now  disturb  or  qualify  it. 

Can  anyone  doubt  that  if  the  Consolidated  Gas  Company, 
by  purchase  or  condemnation,  had  secured  the  right  to  lay  its 
mains  through  private  property,  instead  of  under  the  streets, 
lanes  and  alleys  of  the  city,  it  would  have  acquired  an  ease- 
ment— an  interest  or  estate  in  land — with  which  it  could  have 
been  properly  assessed  as  an  owner  of  real  estate  ?  Surely,  no 
one  would  seriously  contend  that  such  a  right  of  way  through 
private  property  was  a  mere  franchise  to  be  considered,  in 
fixing  the  company's  taxable  basis,  as  included  in  the  value  of 
its  capital  stock.  In  what  respect,  looking  alone  to  its  legal 
attributes,  would  an  easement  of  the  kind  supposed  differ 
from  the  one  actually  enjoyed  by  the  company?  The  fact  that 
the  pipes  are  laid  in  the  bed  of  the  street  without  compensa- 
tion having  been  paid  for  the  use  of  the  ground  occupied 
cannot  change  the  nature  of  the  estate  held  by  the  company, 
nor  convert  the  thing  done — which  is  an  easement — into  a 
mere  right  to  do  the  thing — which  is  the  franchise. 

From  the  views  thus  far  expressed  it  follows,  we  think,  that 
the  property  or  estate  which  the  gas  company  has  in  the  high- 
ways of  Baltimore  is  an  easement  which  may  be  properly  as- 
sessed to  the  company  as  real  estate;  and  hence  there  was  no 
error  committed  by  the  city  court  in  rejecting  the  appellant's 
first  prayer,  nor  in  granting  the  appellee's  first  and  second 
instructions. 
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We  come  next  to  the  second  inquiry,  namely:  Did  the  ap- 
peal tax  court  properly  and  lawfully  exert  the  power  which 
we  hold  that  it  po.ssessed,  to  tax  the  easement  in  question? 
Before  that  question  can  be  intelligently  answered  the  method 
actually  pursued  must  be  closey  and  critically  examined. 
Now,  what  did  the  appeal  tax  court  do? 

**^*  First,  as  will  be  remembered,  the  appeal  tax  court  sent 
the  notice  of  September  23,  1904,  giving  the  company  an  op- 
portunity "to  show  why  an  additional  assessment  of  $6,000,000 
.should  not  be  placed"  on  its  real  property.  So,  in  advance 
of  any  hearing,  the  appeal  tax  court  apparently  fixed  upon  a 
sum  to  be  added  to  the  company's  assessment  unless  the  com- 
pany could  show  that  such  an  increase  would  be  wrong.  The 
amount  of  $6,000,000  was  arrived  at  by  the  following  pro- 
cess :  The  appeal  tax  court  acted  on  the  theory  that  the  entire 
asvsets  and  propert>  of  the  company  and  its  securities,  cap- 
ital stock  and  obligations  on  which  it  was  able  to  earn  a 
dividend  and  to  pay  interest  respectively,  constituted  the  value 
of  its  total  holdings.  The  stock  was  then  selling  at  eighty 
dollars  a  share — the  par  being  one  hundred — but  in  the  cal- 
culation it  was  put  at  seventy  dollars.  There  are  one  hundred 
and  seven  thousand  shares.  At  seventy  dollars  a  share  the 
appeal  tax  court  carried  out  the  aggregate  as  $7,500,000.  In 
addition  the  company  owed  several  millions  of  dollars,  repre- 
sented by  outstanding  bonds  which  were  valued  at  $7,700,000. 
Then  the  company  owed  a  million  and  a  half  in  certificates 
which  were  put  down  at  $1,350,000.  Still  another  item  was 
a  million  of  dollars  of  four  and  a  half  per  cent  general 
mortgage  bond.s,  which  were  included  at  par.  The  aggregatt^ 
of  all  these  items  footed  up  $17,550,000,  of  which  $10,050,000 
represented  debts  due  by  the  company  on  bonds  and  certifi- 
cates held  by  creditors  of  the  company.  Then  from  this  total 
aggregate  the  appeal  tax  court  deducted  the  assessed  value 
of  the  company's  real  estate,  namely  $4,300,000,  and  there 
remained  the  sum  of  .$13,250,000.  The  company  was  assessed 
with  $150,000  of  personal  property,  but  in  deducting  that 
personal  property  from  the  above-mentioned  sum  total  the 
appeal  tax  court  increased  the  valuation  of  the  same  person 
alty  ^'*''^  to  $1,500,000,  from  which  they  at  once  subtracted 
.$250,000  and  fook  flic  remainder— $1,250,000— from  the  $13,- 
250,000;  leaving  e  .ctly  $12,000,000.  which  sum,  it  is  insi.sted, 
represents  the  value  of  the  company's  franchise  derived  from 
the  sf;tto:  and  also  tlic  incroascd  value  of  it.s  mains  ])v  ronson 
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of  the  enjoyment  of  the  easements  in  the  streets.  This  result 
was  then  divided  by  two,  and  $6,000,000  were  added  to  the 
assessed  value  of  the  mains  and  pipes  to  include  the  value  of 
the  easement  enjoyed  by  the  company  in  the  highways.  Was 
that  process  a  lawful  method,  under  existing  statutes,  to  reach 
a  valuation  of  the  street  easements  for  taxation  purposes? 
The  city  contends  that  it  is,  and  relies  in  support  of  that  con- 
tention on  the  case  of  Simpson  v.  Hopkins,  82  Md.  478,  33 
Atl.  714. 

It  must  be  borne  in  mind  that  there  are  two  distinct  ele- 
ments which  enter  into  the  question  as  to  whether  the  method 
pursued  by  the  appeal  tax  court  in  making  the  assessment 
now  under  review  was  lawful;  and  they  are,  first,  the  right  of 
the  assessors,  under  the  Marj^and  statutes,  to  measure  the 
value  of  a  corporation 's  property  for  the  purposes  of  taxation, 
by  adding  thereto  and  including  therein  and  charging  against 
the  company  the  bonded  indebtedness  due  by  the  corporation ; 
and  secondly,  the  peculiar,  and  apparently  arbitrary,  as  dis- 
tinguished from  juridical,  ascertainment  of  the  values  appor- 
tioned amongst  the  component  factors  reckoned  and  comprised 
in  the  sum  total  of  the  assessment.  The  case  of  Simpson  v. 
Hopkins  does  not  deal  with  or  pass  upon  either  of  these  two 
elements,  because  neither  of  them  was  then  before  the  court 
for  decision.  These  are  the  facts:  Hopkins,  the  collector  of 
state  and  city  taxes,  sued  Mrs.  Simpson  and  her  husband 
to  recover  the  amount  of  taxes  levied  for  the  years  1891,  1892 
and  1893  upon  twelve  bonds  of  the  Consolidated  Gas  Company 
owned  by  Mrs.  Simpson.  Three  grounds  of  defense  were  re- 
lied on,  namely:  1.  That  section  88  of  article  81  of  the  Code, 
as  then  in  force,  and  under  which  the  tax  was  levied,  was  in 
conflict  with  article  15  of  the  Declaration  of  Rights,  and 
"^^  unconstitutional,  because  it  subjected  to  taxation  in  the 
hands  of  the  holders  all  bonds  of  a  corporation^  even  though 
the  bonds  were  secured  by  a  mortgage  on  real  property  wholly 
within  the  state,  whilst  section  4  of  the  same  article  of  the 
code  exempted  from  taxation  similar  mortgages  and  mort- 
gage debts  due  by  individuals ;  2.  That  by  reason  of  the  facts 
just  stated,  section  88  of  article  81  was  void  under  the  four- 
teenth amendment  to  the  federal  constitution ;  and  3.  That  by 
the  above-named  section  88,  bonds  of  the  description  held  by 
Mrs.  Simpson  were  declared  to  be  liable  to  assessment  and 
taxation  to  the  owners  thereof  in  the  same  manner  as  like 
Am.  St.  Eep.,  Vol.   109—38 
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bonds  secured  by  a  mortfija^e  on  land  partly  in  this  state  and 
partly  beyond  it,  and  that  as  there  was  no  provision  for  the 
a-ssessment  of  the  last-named  class  of  bonds  there  eould  be  no 
taxation  on  those  owned  by  Mrs.  Simpson.  There  was  no 
question  raised  as  to  whether  the  pas  company  should  have 
been  assessed  with  the  bonds.  Dealing?  with  the  first  and 
second  of  the  three  defenses,  and  with  a  view  of  showing?  that 
there  was  no  unreasonable  discrimination  made  between  the 
bonds  issued  by  a  corporation  and  the  mortgage  debt  created 
by  an  individual,  this  court  said:  "An  individual's  true 
worth  for  the  purposes  of  taxation  consists  of  his  real  and 
personal  property;  but  in  the  case  of  a  corporation  its  fran- 
chise, its  borrowing?  power,  its  earnin*;  capacity  its  real  worth 
are  not  represented  merely  by  its  visible  property  and  shares 
of  stock.  The  taxable  value  of  a  corporation  is  its  bonded 
indebtedness,  tofrether  with  its  stock.  In  support  of  this  Jus- 
tice Miller,  in  State  Tax  Cases,  92  TJ.  S.  605  23  L.  ed.  670, 
said:  *It  is,  therefore,  obvious  that  when  you  have  ascertained 
the  current  cash  value  of  the  whole  funded  debt  and  the 
current  cash  value  of  the  entire  number  of  shares,  you  have, 
by  the  action  of  those  who,  above  all  others,  can  best  estimate 
it,  ascertained  the  true  value  of  the  road,  all  its  capital  stock 
and  its  franchises;  for  those  are  all  represented  by  the  value 
of  its  bonded  debt  and  the  shares  of  its  capital  stock.'  "  We 
then  added:  "It  is  quite  apparent,  then,  that  this  exemption 
of  the  mortpracre  debt  of  an  individual  and  taxation  of  the 
mortsraee  bonds  of  a  corporation  ^^"^  in  the  hands  of  the  re- 
spective creditors  is  not  an  arbitrary  and  unreasonable  dis- 
crimination between  the  same  classes  of  property."  Whilst 
we  thus  quoted  from  the  State  Tax  Cases,  which  concerned 
and  interpreted  the  Illinois  system  of  taxation  that  differs 
from  ours,  the  citation  was  made,  not  as  referrinj;  to  our  tax 
system  in  its  application  to  corporations,  but  to  show  that 
there  was  no  unreasonable  or  arbitrary  discrimination  in- 
volved in  the  exenij>tion  of  individual  mort<:aire  debts,  un<ler 
section  4,  article  81,  of  the  Code,  and  the  taxation  of  corporate 
bonds  under  section  88  in  the  hands  of  the  owners  thereof; 
but  we  (lid  not  say  or  inij^ly  that  under  the  Maryland  stat- 
utes the  indebtedness  of  a  corporation  formed  an  assessable 
part  of  its  taxable  value  or  could  be  included  in  the  assess- 
ment of  its  y)ro]ierty.  That  (juestion  was  not  involved.  It 
may  not  be  amiss  to  note,  in  passin":.  the  view  eiitertaincMi  of 
the  Illinois  system  by  .Tudirc  Cooley.  though  the  supremo  court 
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reached  a  different  conclusion.  In  a  note  to  page  136  of 
Cooley  on  Taxation,  evidently  written  before  the  State  Tax 
Cases  were  decided  by  the  supreme  court,  Judg'e  Cooley  said: 
"A  franchise  may  have  a  distinct  value  by  itself  irrespective 
of  any  debts  that  may  be  owing  by  the  corporation  or  persons 
possessing  it,  as  a  farm  may  have  irrespective  of  the  mortgage 
upon  it;  but  there  is  certainly  some  difficulty  in  uuderstanding 
how  the  capital  stock  of  a  corporation  can  be  valued  without 
taking  into  account  its  indebtedness,  or  how,  if  the  corpora- 
tion owes  so  much  that  its  capital  stock  is  absolutely  worth 
nothing  and  could  be  sold  for  nothing,  it  could  have  for  any 
legal  purposes  a  fair  cash  value  given  it  by  taking  as  the 
measure  of  its  value  that  which  renders  it  valueless?  It  may 
be  that  if,  by  enforcing  the  debt,  the  capital  stock  should 
become  the  property  of  the  creditors,  it  would  then  have  a 
value  equal  to  the  previous  value  of  the  debt ;  but  this  would 
be  by  the  substitution  of  one  thing  for  another  Before  that 
time,  certainly,  the  debt  is  no  part  of  the  capital  stock.'' 
However  this  may  be,  it  is  perfectly  apparent  that  Simpson  v. 
Hopkins,  82  Md.  478,  33  Atl.  714,  did  not  hold  that  the  bonded 
indebtedness  of  a  corporation  might  be  added  to  the  market 
value  of  its  •'••'•^  stock  in  order  to  ascertain,  by  that  process, 
the  corporation's  actual  worth  for  the  purposes  of  taxation, 
under  the  then  existing  laws  of  Maryland.  The  ophiion  does 
say:  "The  taxable  value  of  a  corporation  is  its  bonded  in- 
debtedness, together  with  its  stock,"  but  it  does  not  say  the 
corporation  may  be  taxed  on  account  of  that  indebtedness. 
Doubtless  the  General  Assembly  could  prescribe  such  a  rule. 
The  question  is,  not  can  it  validly  do  so,  but  has  it  done  so. 

The  answer  to  that  question  must  be  sought  in  the  provisions 
of  the  code  relating  to  assessments  and  taxation;  and  to 
those  provisions  we  now  turn.  Naturally,  the  first  inquiry 
which  suggests  itself  in  this  connection  is,  What  are  the  stat- 
utory requirements  with  regard  to  the  valuation  of  bonds 
which  constitute  the  indebtedness  of  a  corporation,  and  to 
whom,  by  the  declared  will  of  the  legislature,  are  such  bonds 
directed  to  be  assessed  for  the  purposes  of  taxation  ?  To  the 
corporation?  To  the  bondholder?  Or  to  both?  Let  us  see. 
Section  2  of  article  81,  Code  of  1904,  among  other  things 
provides:  "All  bonds  made  or  issued  by  any  corporation  what- 
soever belonging  to  the  residents  of  this  state  .  .  .  shall  be 
valued  and  assessed  for  state,  county  and  municipal  taxation 
to  the  owners  thereof  in  the  connty  or  city  in  which  snch  own- 
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ers  may  respectively  reside."  Furtlier  on  the  same  section 
also  declares:  "All  bonds  and  certificates  of  indebtedness 
bearing  interest,  issued  by  any  railroad  or  other  corporation 
of  this  state  secured  by  mort<?a,<,'e  of  property  wholly  within 
this  state,  belonging  to  residents  of  this  stiUe,  shall  be  sub- 
ject to  valuation,  assessment  and  taxation  to  the  owner  or  own- 
ers thereof,  in  the  same  manner  as  like  i)onds  or  certific«?1&s  of 
indebtedness  bearing  interest  and  secured  by  mortgage  of 
property  partly  in  this  state  and  partly  in  some  other  stat=»  n 
states  are  now  subject  to  valuation  and  a...sessment  under  the 
laws  of  this  state."  Section  92  of  article  81  is  in  almost  the 
same  language  as  the  above  quotation,  but  it  concludes  with 
these  words:  "And  it  shall  be  the  duty  of  the  county  com- 
missioners of  the  several  counties  and  the  appeal  tax  court  of 
Baltimore  City  to  assess  all  such  bonds  or  certificates  of  debt 
to  the  ^'®  owner  or  owners  thereof  resident  in  several  coun- 
ties, or  in  the  city  of  Baltimore,  respectively."  The  plain  and 
exi)licit  terms  of  these  sections  of  the  code  make  it  the  impera- 
tive duty  of  the  county  commissioners  and  the  appeal  tax 
court  to  assess  to  the  holders  thereof  the  bonds  and  certili- 
cates  of  indebtedness  issued  by  the  Consolidated  Gas  Com- 
pany. The  holders  therefore,  art  to  be  assessed  with  them. 
Now,  section  210,  article  81,  declares:  "All  bonds,  certificates 
of  indebtedness  or  evidence  of  debt  in  whatsoever  form  made 
or  issued  by  any  public  or  private  corporation^  owned  by  resi- 
dents of  Maryland,  shall  be  subject  to  valuation  and  assess- 
ment to  the  owners  thereof  in  the  county  or  city  in  which 
such  owners  may  respectively  reside,  ....  upon  such  valua- 
tion the  regular  rate  of  taxation  for  state  purposes  shall  bo 
paid,  and  there  shall  also  be  paid  on  such  valuation  thirty 
cents  (and  no  more)  on  each  one  hundred  dollars  for  county, 
city  and  municipal  taxation  in  such  county  ©r  city  of  this 
state  in  which  the  owner  may  reside."  This  section  dis- 
tinctly limits  the  amount  which  may  be  exacted  on  each  one 
hundred  dollars  of  the  a.sse.ssed  value  of  such  bonds.  By 
the  prior  sections  the  bonds  are  to  be  a.ssessed  to  the  owners 
thereof,  and  by  this  section  the  rate  is  restricted,  outside  tlic 
state  tax,  to  thirty  cents  "and  no  more."  on  each  one  luuuircil 
dollars  of  their  a.s.sessed  value.  Primnrily  therefore,  the  crcd 
itor,  who  owns  the  bonds  and  not  tlic  (lcbt^)r  company  whicli 
issued  them  pays  thv3  tax  on  them  ,  and  unless  there  is  sonn' 
explicit  and  une(|uivocid  provisions  of  law  sn])jocting  the  same 
bonds  to  an  additional  iiH|)osition  ;is  i)art  of  the  taxable  value 
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of  the  assets  of  the  indebted  corporation,  the  appeal  tax  court 
was  without  authority  to  charge  the  Consolidated  Gas  Com- 
pany with  $10,050,000  of  the  company's  own  outstanding  ob- 
ligations. Is  there  any  such  provision  to  be  found  upon  the 
statute  book?  A  diligent  search  has  failed  to  discover  it,  and 
in  the  admirable  and  instructive  arguments  at  the  bar  it  was 
not  even  suggested  that  an  enactment  of  that  kind  existed  in 
Maryland.  Very  cogent  reasons  were  assigned  and  dwelt 
on  with  great  force  to  sustain  such  a  scheme  of  assessment. 
Those  reasons  ^^"^  would  doubtless  have  much  weight  with  the 
legislative  department  of  the  state  government-  but  we  have 
no  right  or  power  to  supply  by  judicial  interpretation  meas- 
ures of  administrative  detail  or  systems  of  valuation  which 
the  legislature  has  not  yet  seen  fit  to  adopt.  "A  distinction 
must  be  noticed,"  said  the  supreme  court,  "between  the 
construction  of  a  state  law  and  the  power  of  a  state":  Adams 
Exp.  Co.  v.  Ohio  State  Auditor,  166  U.  S.  221,  17  Sup.  Ct. 
Rep.  604,  41  L.  ed.  978.  We  are  dealing  now  with  the  con- 
struction of  our  existing  statutes  and  not  in  anywise  with 
the  power  of  the  state  to  enact  in  this  particular  a  different 
scheme  of  taxation.  In  the  case  last  cited  the  supreme  court, 
after  illustrating  the  inequality  resulting  from  the  imposition 
of  a  tax  on  only  the  tangible  assets  of  a  corporation,  whilst  its 
intangible  and  perhaps  most  valuable  property  was  suffered  to 
escape,  observed:  "Accumulated  wealth  will  laugh  at  the 
credulity  of  taxing  laws  which  reach  only  the  one  and  ignore 
the  other,  while  they  who  own  tangible  property,  not  organ- 
ized into  a  single  producing  plant,  will  feel  the  injustice  of 

a  system  which  so  misplaces  the  burden  of  taxation 

But  what  a  moekeiy  of  substantial  justice  it  would  be  for  a 
corporation,  whose  property  is  worth  to  its  stockholders  for 
the  purposes  of  income  and  sale  $16,800,000,  to  be  adjudged 
liable  for  taxation  upon  only  one-fourth  of  that  amount.  The 
value  which  property  bears  in  the  market — the  amount  for 
which  its  stock  can  be  bought  and  sold — is  the  real  value. 
Business  men  do  not  pay  cash  for  property  in  moonshine  or 
dreamland.  They  buy  and  pay  for  that  which  is  of  value  in 
its  power  to  produce  income,  or  for  the  purposes  of  sale." 
The  power  of  the  state  to  levy  taxes  on  values  thus  computed 
is  one  thing;  the  question  as  to  whether  it  has,,  by  enactments 
now  in  force,  done  so  is  another  and  a  widely  different  thing. 
With  the  first  we  have  no  concern,  because  the  method  of  tax- 
ation, and  what  shall  be  taken  as  the  measure  of  the  tax,  are 
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in  the  discretion  of  the  legislature  (Cooley  on  Taxation,  273)  ; 
as  to  the  second,  we  have  reached  the  conclusion  that  no  such 
lejrislation  has  yet  been  adopted.  It  follows,  then,  that  the 
method  pursued  by  the  appeal  tax  court  in  this  instance  was 
without  warrant  of  law,  and  that  the  assessment  was  irrejjular. 
'^''**  Rut  there  is,  in  addition,  an  equally  serious  objection  to 
the  validity  of  the  assessment,  thoujjh  it  rests  on  a  different 
foundation.  Whilst  it  is  true  this  court  cannot  be  required 
to  sit  as  a  board  of  review  to  revise  the  amount  of  the  valua- 
tion placed  by  assessors,  or  other  tax  officials  upon  property 
for  purposes  of  taxation  (City  of  Baltimore  v  Bonaparte,  93 
Md.  156,  48  Atl.  735;  State  Tax  Cases,  92  U.  S  610,  23  L.  ed. 
672)  ,  yet  when  the  record  shows  that  a  valuation  had  been 
imposed  upon  property  in  a  capricious  or  whimsical  or  unwar- 
rantable way,  instead  of  by  the  exercise  of  judfrment,  then 
such  a  valuation  would  not  be  an  assessment  at  all.  "An 
assessment,  strictly  speakinej,  is  an  official  estimate  of  the  sums 
which  are  to  constitute  the  basis  of  an  apportionment  of  a 
tax  between  the  individual  subjects  of  taxation  within  the  dis- 
trict. As  the  word  is  more  commonly  employed,  an  assess- 
ment consists  in  the  two  processes  of  listinpr  the  persons, 
property,  etc.,  to  be  taxed,  and  of  estimatin":  the  sums  which 
are  to  be  the  guide  in  an  apportionment  of  the  tax  between 
them":  Cooley  on  Taxation,  258;  New  York  v.  Weaver,  100 
U.  S.  539,  25  L.  ed.  705;  3  Cyc.  1111.  Taxes  by  valuation 
cannot  be  apportioned  without  an  assessment  "Without  an 
assessment  they  have  no  support,  and  are  nullities":  Thayer 
V.  Stearns,  1  Pick.  482.  It  is  shown  by  the  evidence  that  the 
six  millions  fip;ure  was  fixed  tentatively  in  the  notice  sent  to 
the  company,  and  tl  at  it  was  arrived  at  by  the  method  herein- 
before indicated.  But  inasmuch  as  the  result  actually  reached 
by  the  process  followed  by  the  appeal  tax  court  produced  a 
sum  as  the  value  of  the  easement  in  the  streets  and  of  the 
franchises  nearly  a  million  dollars  in  excess  of  the  total  par 
value  of  the  capital  stock,  the  appeal  tax  court  proceeded  at 
once  to  cut  that  sum  down ;  first,  by  deductinc:  an  inflated  and 
confessedly  erroneous  valuation  of  the  personal  property,  and 
then  by  dividinj?  the  residmiin  by  two.  The  inflation  of  the 
value  of  the  personal  propc^rty  purely  for  the  purpose  of 
aup:mentin<:^  the  amount  of  the  subtrahend  in  the  calculation 
detailed  by  the  witness — an  inflation  havins:  not  a  pretense 
of  fact  nor  a  shadow  of  justification  to  rest  on — necessarily 
diminished  tlie  remainder;  but  as  thus  diminished  it  ^*^^  was 
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still  too  high  to  permit  even  the  semblance  ef  judgment  in  its 
ascertainment  to  be  predicated  of  it,  and  it  was  summarily- 
split  in  two.  The  arbitrary  inflation  of  the  value  of  the  per- 
sonal property — arbitrary  because  done  without  the  suggestion 
of  a  valid -reason — tainted  the  whole  calculation.  It  will  be 
remembered  that  the  value  of  the  personal  property  was  fixed 
at  $150,000;  that  this  sum,  without  any  suggestion  that  it 
was  too  low  and  without  any  intimation  that  it  was  erroneous, 
was  raised  to  $1,500,000;  but  when  it  appeared  that  the  re- 
sult obtained  by  deducting  this  last-named  sura  would  not  be 
represented  in  round  numbers,  $250,000  were  subtracted  from 
the  $1,500,000,  so  as  to  make  the  remainder  an  even  twelve 
millions.  In  all  this  there  is  not  an  element  of  judgment  as 
respects  the  value  of  the  easement.  Any  other  combination 
of  figures  might  just  as  well  have  been  employed,  and  by  sub- 
tracting here  and  adding  there,  $6,000,000 — the  sum  named 
in  advance  in  the  notice — could  have  been  as  readily  and 
precisely  reached.  That  is  not  the  kind  of  judgment  which 
the  law  contemplates  shall  be  exercised  by  an  assessor.  The 
method  of  valuation  was  wrong,  and  the  appellant  asked  the 
court  to  so  rule ;  but  by  rejecting  the  company's  fourth  prayer 
the  trial  court  refused  to  grant  that  instruction.  In  this 
there  was  error. 

There  was  also  error  in  granting  the  appellee's  sixth  and 
eighth  instructions.  The  sixth  declares  that  the  burden  of 
proof  was  on  the  company  to  show  by  a  preponderance  of  tes- 
timony that  the  assessment  was  erroneous.  Presumptions  are 
in  favor  of  the  correctness  of  assessments  (27  Am.  &  Eng. 
Ency.  of  Law,  2d  ed.,  728)  ;  but  there  must  be  an  assessment 
before  there  can  be  a  presumption  in  favor  of  its  accuracy. 
In  this  case  there  was  no  assessment- — hence  no  presumption 
can  be  invoked.  The  theory  underlying  the  eighth  prayer  is 
that  there  had  been  a  valid  assessment  of  $6,000,000  on  the 
easements.  As  that  theory  is  unsupported,  the  prayer  must 
fall.  This  disposes  of  all  the  questions  raised  in  the  case; 
and  it  will  be  seen  that  whilst  we  hold  the  easements  in  ques- 
tion •'**'^  to  be  taxable,  we  determine  that  the  method  followed 
in  valuing  them  cannot  obtain  undei  the  statutes  now  in  force. 

For  the  errors  indicated,  the  order  sustaining  the  action 
of  the  appeal  tax  court  will  be  reversed  and  the  alleged  assess- 
ment as  to  the  $6,000,000  will  be,  and  hereby  is,  vacated. 

Order  reversed  with  costs  above  and  below. 
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2'he  Taxation  of  Fratirhhes  is  a  question  which  was  recently  before 
the  court  of  appeals  of  New  York  and  the  supreme  court  of  the 
United  States:  See  I'eople  v.  State  Board  of  Tax  Coninirs.,  174  N.  Y 
417,  105  Am.  St.  Rep.  G74,  and  note.  The  franchise  of  a  street  rail- 
way company,  although  not  made  taxable  by  express  statute,  may 
be  taxed  indirectly  by  associating  it  with  tangible  property,  thereby 
increasing  the  valuation  of  the  latter:  Detroit  Citizens'  St.  By.  Co.  v. 
Common  Council,  125  Mich.  673,  84  Am.  St.  Rep.  589. 
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DUNN  V.  BOSTON  AND  NORTHEEN   STREET   RAIL- 
WAY COMPANY. 
[189  Mass.   62,  75  N.  E.   75.] 

MASTER  AND  SERVANT,  Railway  Cars,  Liability  of  the 
Former  for  Defects  Therein. — A  master  on  whose  premises  railway 
ears  come  with  coal  consigned  to  him  at  his  power-house  and  plant 
to  be  unloaded  is  not  under  duty  of  inspecting  them,  and  hence  is 
not  liable  to  his  employe  injured  through  defects  therein,     (p.  602.) 

MASTER  AND  SERVANT— Ways,  Works,  and  Machinery.— 
Steam  railway  cars  loaded  with  coal  and  consigned  to  a  street  rail- 
way company  are  not,  while  at  its  power-house  to  be  unloaded,  a  part 
of  its  ways,  works,  and  machinery,  where  they  are  not  the  property 
of  such  street  railway  corporation  nor  under  its  control,  (pp.  602, 
603.) 

F.  L.  Hungerford,  S.  J.  Elder  and  H.  W.  Barnum,  for  the 
defendant. 

E.  R.  Anderson  and  A.  T.  Smith,  for  the  plaintiff. 

^^  LATHROP,  J.  This  is  an  action  of  tort  for  personal 
injuries  sustained  by  the  plaintiff  while  in  the  employ  of  the 
defendant,  on  February  20,  1904.  The  declaration  contains 
four  counts.  The  first  is  under  the  Revised  Laws,  chapter  106, 
section  71,  clause  2,  alleging  the  negligence  of  a  superintend- 
ent. The  second  is  under  clause  1  of  the  same  statute,  for  a 
defect  in  the  defendant's  ways,  works  and  machinery.  The 
third  and  fourth  are  at  common  law.  At  the  close  of  the 
evidence  the  judge  directed  a  verdict  for  the  defendant  and 
reported  the  case  to  this  court.  If  the  verdict  was  properly 
ordered,  judgment  is  to  be  entered  for  the  defendant ;  other- 
wise, by  agreement  of  counsel,  judgment  is  to  be  entered  for 
the  plaintiff,  and  the  damages  assessed  by  a  jury. 

(601) 
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The  plaintiff  was  about  thirty  years  of  age,  and  had  been 
in  the  employ  of  the  defendant  at  its  power-house  in  Lowell 
for  some  sixteen  to  eighteen  months  before  the  accident,  en- 
gaged in  putting  asbestos  coverings  on  steam  pipes,  unloading 
coal-cars  and  doing  other  odd  jobs  when  ordered  by  Nelson 
Young,  the  engineer  of  the  defendant  in  general  charge  of 
the  power-house  and  the  men  employed  there. 

Adjoining  the  bo'ler-house  was  a  coalshed  belonging  to  the 
*^  defendant,  into  which  cars  loaded  with  coal  to  be  unleaded 
by  the  defendant  were  pushed  over  a  single  spur  track  from 
the  road  of  the  Boston  and  Maine  Railroad,  running  up  an 
incline  to  an  elevated  structure,  which  at  the  place  of  the 
accident  was  some  twenty  to  twenty-five  feet  above  the  floor 
of  the  power-house,  and  was  level  for  a  space  sufficient  to 
a'^'^onmiodate  four  long  coal-cars.  The  track  rested  on  large 
sleepers  supported  by  beams  from  the  ground  A  gangway 
about  two  feet  wide  for  men  occupied  in  unloading  cars  to 
stand  on  was  laid  on  the  sleepers  outside  the  rails  on  both 
sides.  There  was  a  space  some  three  feet  wide  between  the 
sleepers  and  the  wall  of  the  shed  on  the  side  where  the  plain- 
tiff fell.  These  conditions  had  existed  during  the  time  the 
plaintiff  had  worked  at  the  power-house;  and  he  testified  that 
he  did  not  need  anyone  to  give  him  directions  how  to  unload 
a  coal-car. 

On  the  da}  of  the  accident  the  plaintiff,  with  three  others, 
was  ordered  by  Young  "to  go  and  unload  them  coal-cars," 
There  was  evidence  that  while  unloading  the  cars  he  was  in- 
jured by  a  dc<'eet  in  one  of  the  cars.  The  cars  did  not  belong 
to  the  defendant,  and  it  was  not  ifc  custom  to  inspect  them. 

To  sustain  the  counts  at  common  law,  the  plaintiff  relies 
upon  the  case  of  Spaulding  v.  Flynt  Granite  Co.,  ir)9  ]\Iass. 
587,  34  N.  E.  1134.  But  that  case  differs  widely  from  the 
one  before  us.  There  a  granite  company  was  using  a  car 
to  carry  its  granite  from  its  premises  to  the  place  of  destina- 
tion. Here  the  defendant  was  merely  a  consignee  of  coal 
delivered  on  its  premises  by  a  car  of  a  railroad  company.  We 
are  not  aware  of  any  case  where  under  such  circumstances 
the  consignee  has  been  held  liable  to  its  servants  for  a  defect 
in  the  car.  Nor  are  we  aware  of  any  case  which  imposes  upon 
the  consignee  the  duty  of  inspecting  the  car. 

The  case  of  Foster  v.  New  York  etc.  R.  R.  187  Mass.  21. 
72  N.  E.  331,  has  no  Jipplication  to  the  ease  at  bar.  In  that 
case  the  defeudrint  wns  using  in  its  freiLrlit-house  an  empty  car 
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belonging  to  another  railroad,  as  a  passageway  from  one  of 
its  own  cars  to  the  platform  of  the  freight-house.  There  was 
a  hole  in  the  bottom  of  the  car,  through  which  a  servant  of 
the  defendant  fell. 

It  is  further  contended  that  this  car  was  a  part  of  the  de- 
fendant's ways,  works  and  machinery.  But  we  are  of  opinion 
that  *^  under  the  circumstances  of  this  case  the  car  was  not 
a  part  of  the  ways,  works  and  machinery.  The  car  in  ques- 
tion .was  not  under  the  control  of  the  defendant.  It  was  not 
its  duty  to  inspect  it,  nor  to  repair  it:  Hyde  v.  Booth,  188 
Mass.  290,  74  N.  E.  337,  and  cases  cited. 

According  to  the  terms  of  the  report  the  order  must  be 
judgment  for  the  defendant. 


The  Liability  of  a  Master  to  His  Servant  for  injuries  resnlting  from 
defective  machinery  and  appliances  is  the  subject  of  a  monographic 
note  to  Brazil  Block  Coal  Co.  v.  Gibson,  98  Am.  St.  Kcp.  289-325. 
As  to  the  liability  of  an  employer  to  his  employe  when  the  latter  is 
injured  while  unloading  a  defective  car  furnished  by  a  railroad  com- 
pany, see  page  309  of  this  note. 


JOYCE  V.  DYER. 

[189  Mass.  64,  75  N.  E.  81.] 

APPEAL  AND  ERROK — Partition.— Though  No  Final  Judg- 
ment has  been  Entered  in  a  suit  for  partition,  exceptions  to  the  rul- 
ings of  the  trial  judge  may  be  heard   upon  appeal,     (p.   604.) 

COTENANCY. — The  Using  and  Possessing  of  One  Tenant  in 
Common  is  to  be  taken  as  the  using  and  possessing  by  his  cotenant, 
and  the  occupation  of  one  will  be  deemed  to  be  in  conformity  to  hia 
right   and  title   as   tenant   in   common,   and   not   adverse,     (p.    606.) 

COTENANCY. — The  Ouster  by  One  Cotenant  of  Another  Bliouia 
be  Inferred  from  long,  exclusive,  and  uninterrupted  possession  by  one 
without  any  possession  or  claim  for  profits  by  the  other,  (pp.  606, 
607.) 

COTENANCY — Presumption  from  Entry  Under  a  Conveyance 
Purporting  to  be  of  the  Whole. — One  receiving  a  conveyance  from  a 
cotenant  purporting  to  be  of  the  whole  property  and  entering  into 
possession  thereunder  will  be  presumed,  nothing  to  the  contrary  being 
shown,  to  have  entered  under  a  claim  of  right  to  the  fee  of  the 
whole,     (p.  607.) 

COTENANT — Adverse  Possession  Against,  Presumption  of 
Knowledge  of. — If  one  enters  into  possession  of  property  under  a 
conveyance  from  a  cotenant,  purporting  to  be  of  the  whole,  though 
it  is  not  recorded,  the  other  cotenant  must  bo  presumed  to  know  that 
the  possession  so  taken  was  adverse,  where  he  knows  that  a  building 
thereon  is  changed  from  a  stable  to  a  dwelling  and  occupied  by  the 
grantee  and  his  heirs  as  a  homestead  for  more  than  half  a  century. 
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daring  all  of  which  time  his  and  their  right  to  the  exclusive  posses- 
sion is  not  questioned  hy  anybody,      (p.  (jOA.) 

CONVEYANCE  by  One  Disseised. — Prior  to  the  statute  of  1891 
a  conveyance  by  a  disseised  person,  unless  delivered  upon  the  prem- 
ises, was  inoperative  to  pass  his  interest,     (p.  (508.) 

C.  C.  Mellen  and  G.  W.  Abele,  for  the  respondents. 
C.  G.  Swain,  for  the  petitioner. 

«*  HAMMOND,  J.  This  is  a  petition  for  partition.  After 
a  trial  in  the  superior  court  without  a  jury  an  interlocutory 
judgment  was  ordered  for  the  petitioner,  and  the  case  is  before 
us  on  exceptions  taken  by  the  respondent,  Lewis  Dyer.  The 
appeal  *"'•  taken  by  him  is  not  pressed.  The  pfctitioner  con- 
tends that  since  no  final  judgment  has  been  entered  the  ex- 
ceptions should  not  now  be  heard,  but  it  has  been  settled  that 
in  a  proceeding  like  this  the  exceptions  may  be  hoard,  although 
there  has  been  no  final  judgment:  Lowd  v.  Brigham,  154 
Mass.  107,  26  N.  E.  1004. 

The  record  title  to  the  fractional  part  claimed  by  the  peti- 
tioner is  in  her,  and  she  must  therefore  prevail  unless  some 
reason  to  the  contrary  be  shown.  The  respondent  makes  two 
objections:  1.  That  the  petitioner's  mother  was  not  the  legiti- 
mate child  of  Nehemiah  T.  Dyer;  and  2.  That  the  record  title 
is  lost  by  long  continued  disseisin.  The  judge  found  that  the 
petitioner's  mother  was  the  legitimate  child  of  Nehemiah  T. 
Dyer,  and  that  there  was  no  actual  disseisin. 

In  the  brief  of  the  respondent  no  argument  is  made  in  sup- 
port of  the  exceptions  so  far  as  they  respect  the  question  of 
the  legitimacy  of  the  })etitioner's  mother,  and  the  point  may 
be  dismissed  with  the  simple  statement  that  in  view  of  tlie 
kind  of  evidence  reciuired  to  bastardize  a  child  born  in  wed- 
lock, it  is  manifest  that  the  finding  of  the  judge  i^  amply  war- 
ranted: Kev.  Laws,  c.  152,  see.  22:  Hemnicnway  v.  Towner,  1 
Allen,  209,  and  cases  cited;  I'hillips  v   Allen,  2  Allen,  453. 

The  more  difficult  question  is  whether  the  finding  that  there 
was  no  actual  disseisin  is  warranted  l)y  the  evidence.  Some 
doubt  might  at  lirst  arise  as  to  the  nature  of  the  finding, 
whether  it  means  thiit  the  relation  of  disseisor  and  dis.seisee 
never  existed  between  the  respondent  l^ewis  Dyer  and  those 
under  whom  he  chiims  on  the  one  hiind  nnd  the  liolders  of  the 
record  title  on  the  other,  or  wheth(>r  it  means  that  even  if 
such  a  relation  ever  existed  it  never  contiruied  long  <Miough  to 
vest  a  complete  title  by  adverse  yx)ssession  in  the  disseisor; 
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but  inasmuch  as  various  rulings  requested  by  Dyer  as  to  the 
effect  of  coverture,  or  other  disability,  upon  the  rights  of  a 
disseisee  were  refused  upon  the  ground  that  ''there  had  been 
no  actual  disseisin,"  and  therefore  the  rulings  were  imma- 
terial, the  obvious  conclusion  is  that  the  finding  means  that 
the  relation  of  disseisor  and  disseisee  never  existed  between 
the  respondent  Dyer  and  his  predecessors  in  title  and  the 
holders  of  the  record  title.  Did  the  evidence  justify  such  a 
finding? 

There  is  no  material  conflict  in  the  evidence  upon  that 
point,  ^^  and  we  do  not  understand  either  party  to  contend 
that  the  uncontradicted  evidence  is  not  to  be  taken  as  true. 
The  facts  shown  were  substantially  as  follows :  In  1818,  Nehe- 
miah  Thayer  being  seised  of  the  real  estate  in  question,  died 
intestate,  leaving  a  widow  and  three  children — Sally,  wife  of 
Isaac  Dyer,  Clarissa  Sanborn,  and  Mary,  wife  of  Joseph  Dyer. 
The  petitioner  claims  under  this  Mary,  her  great-grandmother. 
This  real  estate  was  set  off  to  the  widow  of  Nehemiah  Thayer 
as  a  part  of  her  dower,  and  the  daughter  Mary  was  the  owner 
of  one  undivided  third  subject  to  this  right  of  dower.  In 
1826  Peter  Dyer  and  Isaac  Dyer,  the  husband  of  Sally,  bought 
and  interest  of  the  widow  and  that  of  Clarissa,  and  received 
deeds  of  the  same.  The  widow  died  in  1830.  On  June  17, 
1829,  Peter  and  Isaac  Dyer  conveyed  the  whole  of  the  prop- 
erty by  warranty  deed  containing  the  usual  covenants  of 
warranty,  seisin,  freedom  from  encumbrances  and  right  to 
convey.  Sally,  the  wife  of  Isaac,  joined  in  the  testimonium 
clause  **in  token  of  her  consent  to  the  bargain,  sale  and  re- 
linquishment of  her  right,  claim,"  etc.,  and  the  deed  was 
acknowledged  by  all  three.  It  vvas  not  recorded  until  August 
22,  1902.  Samuel  Dyer,  the  grantee,  entered  under  it,  occu- 
pied the  building  on  the  land  as  a  store  about  1835,  and 
about  that  year  changed  the  store  into  a  dwelling-house,  into 
which  he  moved;  and  "he  continued  to  use  and  cultivate 
and  live  upon  the  property  openly,  peaceably  continuously 
and  exclusively"  from  1835  down  to  the  time  of  his  death, 
which  occurred  in  1865. 

Samuel  Dyer  died  intestate,  leaving  several  children.  To 
the  two  sons,  Andrew  and  Lewis,  the  respondent,  the  other 
children  in  1867  released  their  interest  in  the  property,  and 
in  the  same  year  Andrew  quitclaimed  his  interest  to  Lewis. 
The  deeds  describe  the  property  as  "the  real  estate  formerly 
owned  by  our  father,  Samuel  Dyer,"  and  were  duly  recorded 
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in  the  same  year.  Lewis  is  now  sixty-seven  years  old,  has 
always  lived  on  the  premises,  and  has  been  from  1867  to  1904 
continuously  in  open,  peaceable  and  exclusive  occupation  of 
them.  It  further  appears  that  for  more  than  sixty  years  be- 
fore her  decease  Mary  Dyer  aforesaid  lived  near  the  property 
in  question  and  was  a  frequent  visitor  at  the  house;  that 
Lewis  frequently  visited  her  house,  and  that  this  intimacy  con- 
tinued until  her  decease  in  February,  **''  1889;  that  she  and 
her  husband  Joseph  lived  together  until  his  death,  which 
occurred  about  six  years  before  hers;  that  Joseph  was  an 
appraiser  in  the  settlement  of  Samuel's  property  and  ap- 
praised the  property  as  a  part  of  Samuel's  estate  in  1865; 
that  Lewis  never  heard  that  anyone  made  any  claim  to  any 
part  of  the  property  until  after  the  death  of  Nehemiah  T. 
Dyer  in  1892,  and  no  legal  proceedings  were  taken  to  assert 
any  title  thereto  until  this  petition  was  brought. 

Here,  then,  upon  the  undisputed  facts  is  an  open,  peaceable, 
continuous  and  exclusive  occupation  of  real  estate  under  a 
claim  of  right,  and  there  can  be  no  doubt  that  Lx  the  ordinary 
case  the  relation  of  disseisin  as  between  the  occupiers  and 
the  owners  of  the  record  title  would  be  conclusively  shown  by 
such  facts. 

It  is  contended,  however,  by  the  petitioner  that  while  the 
deed  to  Samuel  Dyer  purported  to  convey  the  entire  property, 
yet,  even  if  it  be  assumed  that  it  operated  to  convey  Sally's 
interest  as  well  as  that  formerly  owned  by  Clarissa,  two  of  the 
daughters  of  Nehemiah  Thayer,  still  in  legal  effect  it  did  not 
convey  the  interest  of  Mary,  the  other  daughter,  and  conse- 
quently Samuel  became  a  tenant  in  common  with  Mary;  and 
that,  under  the  general  rule  of  law  that  the  possession  of  one 
tenant  in  common,  though  exclusive,  being  consistent  with  the 
right  of  the  cotenant,  does  not  amount  to  a  disseisin  of  the 
coteriant  in  the  absence  of  some  act  whi^h  the  law  deems 
equivalent  to  an  ouster,  there  was  no  disseisin  in  this  case,  or, 
in  other  words,  that  it  is  not  shown  that  the  possession, 
though  exclusive,  was  adverse  to  Mary. 

The  law  upon  this  subject  seems  to  be  well  settled.  As  stated 
by  Shaw,  C.  J.,  in  Rickard  v.  liickard,  13  Pick.  251,  253 : 
"It  is,  in  general,  true  that  the  seisin  and  possession  of  one 
tenant  in  common  is  to  be  taken  as  the  seisin  and  possession  of 
his  cotenant,  and  the  occupation  of  one  will  be  deemed  to  be 
in  conformity  to  his  right  and  title  as  tenant  in  common,  and 
not  adverse,  and  consequently  that  lapse  of  time  will  not  bar 
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the  cotenant.  But  this  rule  is  subject  to  some  qualification, 
and  it  has  long  been  held  that  there  may  be  an  actual  ouster 
of  one  tenant  in  common  by  another;  that  upon  such  actual 
ouster  the  possession  becomes  adverse,  and  if  continued  for  a 
sufficient  length  of  time  the  right  of  the  cotenant  out  of  pos- 
session may  be  barred.  It  is  also  now  well  settled  that  a  long, 
exclusive  and  ^^  uninterrupted  possession  by  one,  without 
any  possession  or  claim  for  profits  by  the  other,  is  evidence 
from  which  a  jury  may  and  ought  to  infer  an  actual  ouster." 
The  same  doctrine  is  stated  by  Bigelow,  C.  J.,  in  Lefavour  v. 
Homan,  3  Allen,  354,  355.  The  following  part  of  his  state- 
ment with  reference  to  the  effect  of  exclusive  possession  seems 
particularly  pertinent  here:  "It  may,  however,  be  safely  said 
that  a  sole  and  uninterrupted  possession  and  pernancy  of 
the  profits  by  one  tenant  in  common,  with  the  knowledge  of 
the  other,  continued  for  a  long  series  of  years  without  any 
possession  or  claim  of  right  and  without  any  perception  of 
profits  or  demand  for  them  by  the  cotenant,  if  unexplained 
or  controlled  by  any  evidence  tending  to  show  a  reason  for 
such  neglect  or  omission  to  assert  a  right,  will  furnish  evi- 
dence from  which  a  jury  may  and  ought  to  infer  an  actual 
ouster  and  adverse  possession";  citing  Doe  v.  Prosser,  Cow. 
217 ;  Culley  v.  Tayle.'son,  11  Ad.  &  E.  1008 ;  Rickard  v.  Riok- 
ard,  13  Pick.  251 ;  Parker  v.  Proprietors  of  Locks  &  Canals, 
3  INIet.  91,  37  Am.  Dec.  121.  In  Bellis  v  Bellis,  122  Mass. 
414,  415,  Morton,  J,  says:  "If,  with  the  knowledge  of  his  co- 
tenant,  he  [a  tenant  in  common]  enters  upon  the  land  under 
a  claim  of  exclusive  right,  and  maintains  his  possession  to  the 
exclusion  of  his  cotenant,  this  will  amount  to  a  disseisin,  which, 
if  continued  for  twenty  years,  will  give  the  disseisor  a  title 
by  adverse  possession." 

In  considering  this  question  we  must  bear  in  mind  the 
familiar  principle  that  when  one  enters  upon  land  he  is  pre- 
sumed to  enter  under  the  title  which  his  deed  purports  upon 
its  face  to  convey,  both  as  respects  the  extent  of  the  land  and 
the  nature  of  his  interest.  The  deed  to  Samutl  Dyer  pur- 
ported to  convey  the  fee  in  the  whole.  Under  that  deed  he 
entered,  and  in  the  absence  of  anything  shown  to  the  contrary 
he  is  presumed  to  have  entered  under  a  claim  of  right  to  the 
fee  in  the  whole.  It  is  not  a  case  where  a  tenant  in  common, 
being  or  entering  into  possession  as  such,  afterward  attempts 
to  claim  that  his  occupation  was  adverse  to  his  cotenant. 
Dyer  did  not  enter  as  a  tenant  in  common.     From  the  very 
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first  he  is  presumed  tc  have  claimed  under  his  deed,  and  there 
is  nothing  to  show  that  he  or  his  successors  ever  acknowledged 
or  ever  supposed  that  the  interest  thereby  conveyed  was  any- 
thing other  than  as  it  appeared  upon  the  face  of  the  deed. 
The  evidence  conclusively  shows  that  the  possession  "^  was 
not  only  exclusive,  but  was  adverse  to  every  person,  including 
Mary. 

The  next  question  is  whether  Mary  must  not  be  presumed  to 
have  known  that  the  possession  was  adverse  If  the  deed  had 
been  recorded,  she  would  be  presumed  to  have  known  of  it : 
Parker  v.  Proprietors  of  Locks  &  Canals,  3  Met.  91,  37  Am. 
Dec.  121.  She  knew  that  at  the  death  of  her  father  her  coten- 
ants  were  her  two  sisters  and  no  one  else.  When  Samuel  Dyer 
came  into  possession  she  knew  that  he  was  either  a  disseisor 
as  to  her  and  her  cotenants,  or  that  he  had  some  sort  of  deed 
from  them.  There  was  a  store  upon  the  land.  Tie  changed  it 
from  a  store  to  a  dwelling-house.  As  tenant  in  common  she 
may  well  have  challenged  his  right  to  make  such  a  radical 
change  in  the  property.  For  more  than  half  a  century  un- 
der her  own  personal  observation  the  house  was  occupied  by 
him  and  his  heirs  as  a  homestead.  She  is  not  shown  ever 
to  have  made  a  question  as  to  his  right  to  exclusive  occupation 
or  to  have  a.sserted  any  claim  to  the  property  in  any  way 
whatever,  and  there  is  no  explanation  of  her  silence.  Apply- 
ing the  principles  stated  in  the  ^:xses  hereinbefore  cited  to  the 
undisputed  facts,  it  is  clear  that,  as  matter  of  law,  the  pos- 
session of  Samuel  Dyer  and  those  claiming  under  him  was  ad- 
verse, and  that  the  finding  that  there  was  no  actual  dlssjisin 
is  not  warranted  by  the  evidence. 

Tt  (loos  not  appear  from  the  registry  of  deeds  or  otherwise 
that  Mary  undertook  to  make  any  conveyance  of  her  interest 
uhlil  June  2,  18(S6,  on  which  day  she,  V)eing  then  eighty-six 
years  of  age  and  a  widow,  conveyed  by  quitclaim  deed  to  her 
son  Nehemiah,  the  grandfather  of  the  petitioner,  "all  right 
and  title  which  I  hold"  in  said  property  The  deed  was  made 
before  Statutes  of  1891,  chapter  354,  and  is  not  shown  to  have 
been  dolivered  u[)()n  the  premises.  As  the  grantor  was  then 
disseised,  the  deed  was  inoperative  to  pass  her  interest,  what- 
ever it  might  have  been.  So  far,  therefore,  as  the  petitioner's 
claim  rests  upon  this  deed  she  cannot  recover:  Sohier  v. 
(V)rnn,  101  ]\la.ss.  179.  So  far  as  her  claim  rests  apart  from 
tliis  deed  upon  her  relatioiishiji  to  ■Mary  Dyer,  it  does  not  ap- 
pear how  many  children  Mary  Dyer  had,  and  hence  it  is  not 
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shown  what  the  share  of  the  petitioner  as  her  descendant 
would  be. 

Inasmuch  as  the  finding  that  there  was  no  actual  disseisin 
was  ''**  not  warranted  by  the  evidence,  we  think  that  in  re- 
fusing upon  that  ground  to  pass  upon  the  rulings  requested 
by  the  respondent  Dyer  as  to  the  effect  of  the  statute  of  lim- 
itations, as  well  as  in  refusing  to  give  the  sixth  ruling  re- 
quested, there  was  error. 

Exceptions  sustained. 


THE   ADVERSE   POSSESSION   OF   ONE   TENANT   IN   COMMON, 
CREATION  OF  PRESCRIPTIVE  TITLE  THEREBY. 
I.  Presumption  is  Against  Adverse  Possession,  609, 
II.  The  Possibility  of  Ouster  and  Adverse  Possession,  610, 
m.  Where  the  Entry  into  Possession  was  not  Intended  to  he  as  a  Co- 
tenant. 

a.  Entry  Under  Deed  or  Other  Writing  Purporting  to  be  for 

the  Whole  Property. 

1.  Under  a  Conveyance  by  Warranty,  611. 

2.  Under  Conveyances  Without  Covenants  of  Title,  612. 

3.  Under  a  Judgment,  613. 

4.  Under  a  Bond  for  Title,  613. 

5.  Under  a  Quitclaim  Deed,  613, 

6.  Under  an  Unrecorded  Conveyance,  614. 

7.  Dissent  in  North  Carolina  from  the  General  Rule,  614. 

8.  Where  the  Grantee  is  Already  a  Cotenant,  615. 

9.  Ouster, at  what  Time  Deemed  to  Take  Place  Under,  616. 

10.  The  Possession  Necessary  to  be  Taken,  616. 

11.  Necessity  for  Ignorance  of  the  Title  of  the  Other  Co- 

tenants,  616.  ' 

b.  Possession  Adverse  at  Its  Inception,  Though  not  Taken  Un- 

der a  Conveyance  in  Severalty,  617. 
IV,  Ouster  After  Possession  has  been  Held  for,  or  with  the  Other 
Cotenants. 

a.  General  Rule,  618. 

b.  By  Mere  Exclusive  Possession,  620. 

c.  By  Refusing  to  Let  a  Cotenant  into  Possession  or  by  Deny- 

ing His  Title,  621. 

d.  Taking  the  Entire  Rents  and  Profits,  621, 

e.  Other  Acts  Indicative  of  Ownership,  622. 

f.  Notice  of  Adverse  Possession. 

1.  Necessity  for  Notice,  623. 

2.  The  Character  of  the  Notice,  623. 

I.     Presumption  is  Against  Adverse  Possession. 

Every  cotenant  has  the  right  to  enter  into  and  occupy  the  common 
property,  and  every  part  thereof,  provided  in  so  doing  he  does  not 
exclude  his  fellow  tenants  or  otherwise  deny  to  them  some  right 
to  which  they  are  entitled  as  his  cotenants,  and,  as  he  has  the  right 
to  take  and  continue  in  possession,  they,  on  their  part,  may  safely 
assume,  until  something  occurs  of  which  they  must  take  notice,  and 
Khich  indicates  to  the  contrary,  that  the  possession  taken  ami  held 
by  him  is  so  held  as  a  cotenant,  and  hence  is  in  law  the  possession  of 
all  the  cotenants,  and  not  adverse  to  any  of  them.  The  presumption 
Am.   St.  Eep.,  Vol.   109—39 
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is  that  the  possfssion  of  a  tenant  in  common  is  not  adverse  to  his 
ootenants:  Williams  v.  Avery,  38  Ala.  115;  Cocks  v.  Simmons,  5.1  Ark. 
104,  29  Am.  St.  Rep.  28,  17  S.  W.  594;  Aguirre  v,  Alexander,  58  Cal. 
217;  McNeil  v.  First  Congregational  Soc,  66  Cal.  105,  4  Pac.  109G; 
Oglesby  v.  HoUister,  76  Cal.  136,  9  Am.  St.  Rep.  177,  8  Pac.  14G; 
lilackaby  v.  Blackaby,  185  111.  94,  56  N.  E.  1U53;  Simon  v.  Richard, 
42  La.  Ann.  842,  8  South.  629;  Mansfield  v.  McGinniss,  86  Me.  118, 
41  Am.  St.  Rep.  532,  29  Atl.  956;  Barnard  v.  Pope,  14  Mass.  434,  7  Am. 
Dec.  225;  Joyce  v.  Dyer,  189  Mass.  (54,  ante,  p.  G()3,  75  X.  E.  SI; 
Strong  V.  Colter,  13  Minn.  82  (Gil.  77);  Stevens  v.  Martin,  168  Mo. 
407,  68  S.  W.  347;  Hogg  v.  Beerman,  41  Ohio  St.  81,  52  Am.  St.  Rep.  71; 
Moss  V.  Rose,  27  Or.  595,  50  Am.  St.  Rep.  743,  41  Pac.  666;  Clymer  v. 
Dawkins,  3  How.  674,  11  L.  ed.  778.  Hence,  whenever  the  question 
is  material,  the  burden  of  showing  that  the  possession  of  a  cotenant 
was  adverse  must  be  assumed  by  him  and  the  persons  who  claim 
under  him,  or  who  otherwise  find  it  to  their  interest  to  establish  that 
his  possession  was  not  amicable,  but  hostile,  and  therefore  amounted  to 
an  ouster  of  his  cotenants:  Van  Bibber's  Lessee  v.  Frazier,  17  Md. 
443;  Berthold  v.  Fox,  13  Minn.  507  (Gil.  402),  97  Am.  Dec.  243; 
Parker  v.  Brast,  45  W.  Va.  399,  32  S.  E.  269;  Freeman  on  Cotenancy 
and  Partition,  sec.  222. 

n.  The  Possibility  of  Ouster  and  Adverse  •  Possession. 
Resting  on  the  general  presumption  referred  to  above,  there  have 
been  decisions  almost  justifying  the  inference  that  the  possession  of 
one  cotenant  was  necessarily  the  possession  of  the  others  and  im- 
plying that  one  cotenant  could  not  oust  the  others,  or,  at  least,  could 
not  <lo  so,  except  by  some  act  of  physical  violence  not  essential  to 
an  ouster  when  the  person  taking  and  holding  possession  had  no  title 
to  the  property,  and  the  person  removed  or  excluded  therel'runi  was 
the  owner  or  claimant  in  severalty,  but  there  is  not  now,  and  nevir 
has  been,  any  serious  doubt  that  one  tenant  in  common  may  disseise 
iinothiT.  and  by  his  acts  of  disseisin,  sullirient ly  long  couliinu  d.  :u-- 
fpiire  a  prescriptive  title  as  against  liis  cotenants:  Lavello  v.  8trobrl, 
S'.»  ill.  ;i7i);  Boyd  v.  P.uyd,  170  111.  In,  OS  Am.  .St.  Jvcp.  ICii,  r,\  X.  K. 
7^-2:  (!illas]iie  v.  Osborn,  3  A.  K.  Marsh.  77.  1."'.  Am.  Dec.  i;;(i;  Simon 
V.  h'iidiard.  ll^  La.  Ann.  S  12.  S  South.  (iH'.t;  Thornton  v.  York  Bank,  45 
Mr.  LIS;  liichardson  v.  lliehardson,  7-  Mr.  tO;};  .loycc  \.  hvcr, 
]si)  Mass.  'U,  ante,  ],.  Oi).!.  75  \.  K.  SI;  lloflstctter  v.  lil.ittner,  S  Mo. 
'J7G;  Eioniii-c  v.  Hopkins,  10  JS'.  Y.  IS'2;  Northrop  v.  M:tr<(uam,  Hi 
Or.  173,  Is  I'iio.  Jl'.i;  (':ip(rton  v.  Cir.>,'ory,  11  Gralt.  oiio;  Coocy  v. 
I'orter,  22  W.  Va.  12n;  M.riun;^'  v.  lioss,  .1  AVlicat.  1  111,  5  L.  .  ,1.  Hi; 
Kick.-ird  v.  \Villianis,  7  Wloat.  :>'.),  5  L.  ed.  .'lit,!;  Dcxt.r  v.  Arnold,  .12 
Sum.  ;.")2,  Fed.  ('as.  .\o.  .''.s.'.'.l;  rrescutt  v.  N.\rrs.  !  Mason,  .'Il'G.  This 
ouster  need 'not  extend  to  all  tlu'  ]iroj>i  rty  of  the  eotinants  or  to  the 
whole  of  any  tract  cl.airiKd  liy  thrm.  it  may  be  rcstrictid  to  a  part 
of  a  tract  and  result  in  the  aequisition  of  advt  rse  title  thereto: 
Stevenson  v.  Anderson,  67  xVla.  22.S;  Carpenter  v.  Web.sLer,  27  Cal. 
549. 
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in.     Where  the  Entry  into  Possession  was  not  Intended  to  he  as  a 

Cotensint. 

a.  Entry  Under  Deed  or  Other  Writing  Purporting  to  be  for  the 
Whole  Property. 
1.  Under  a  Conveyance  by  Warranty. — A  decided  preponderance 
of  the  authorities  maintains  that  when  a  grantee  enters  into  posses- 
sion of  property,  his  entry  will  be  presumed  to  correspond  to  his 
conveyance,  and  when  that  purports  to  be  in  severalty,  his  entry  will 
be  presumed  to  be  as  a  claimant  in  severalty,  and  hence  adverse  to 
all  other  persons,  though  they  or  some  of  them  were  in  fact  co- 
tenants  of  his  grantor:  Freeman  on  Cotenancy,  sec.  224.  Where  a 
conveyance  contains  covenants  of  warranty,  or  otherwise  makes  the 
grantor  answerable  for  any  defect  in  his  title  or  right  of  possession, 
it  is  clear  that  he  at  least  intended  to  assert  that  he  was  the  owner 
in  fee  and  in  severalty,  and  that  his  conveyance  was  intended  to  be 
in  hostility  to  the  rights  of  his  cotenants,  if  he  is  shown  to  have  any. 
It  is  not  quite  clear  to  us  that  his  views  or  intentions  are  necessarily 
attributable  to  his  grantee,  or  that  the  entry  of  the  latter  acquired 
any  additional  meaning  or  force,  as  against  persons  not  parties  to  the 
deed,  by  the  fact  that  the  grantor  may  be  answerable  for  defects  in 
the  title.  Doubtless,  however,  the  willingness  of  the  grantor  to  enter 
into  covenants  for  itle,  or  to  guarantee  his  grantee's  right  to  the 
possession,  is  well  calculated  to  encourage  the  latter  in  his  belief  that 
no  other  person  has  any  share  or  right  in  the  property  purchased.  On 
the  other  hand,  by  the  registry  acts  in  force  in  every  part  of  the 
United  States,  all  persons  dealing  with  real  property  are  chargeable 
with  notice  of  the  title  thereto  as  it  appears  by  the  registry,  and  this 
whether  the  conveyance  is  by  warranty  or  by  quitclaim,  and  it  seems 
impossible  to  maintain  that  a  grantee  from  a  person  whose  title,  as 
disclosed  by  the  public  records,  is  that  of  a  coteuant  only  is  any  less 
chargeable  with  notice  of  limitations  upon  or  defects  in  the  title 
acquired  by  him,  when  his  conveyance  is  by  warranty,  than  when  it 
is  in  a  form  imposing  no  liability  upon  the  grantor  for  such  defects. 
Kcvertiieless,  it  is  perhaps  more  fully  established  by  the  decisions 
that  an  entry  under  a  conveyance  with  covenants  of  warranty  is  to 
be  deemed  adverse  to  the  other  cotenants  than  when  made  under  a 
conveyance  of  a  different  character,  and  that  they  are  bound,  at  their 
ptriJ,  to  take  notice  of  such  adverse  character.  The  giving  and  receiv- 
ing of  a  conveyance  and  the  taking  possession  thereunder,  are  said 
to  operate  as  an  ouster  of  tlie  cotenants  who  did  not  join  tliereiii,  by 
virtue  of  which  the  statute  of  limitations  is  at  once  set  in  motion 
against  them:  Burgett  v.  Taliaferro,  118  111.  503,  9  ]N\  E.  334;  Leach 
V.  Hall,  95  Iowa,  Cll,  64  N.  W.  790;  Thomas  v.  Pickering,  13  Me.  337; 
Soper  V.  Lawrence  Bros.  Co.,  98  Me.  268,  99  Am.  St.  Eep.  397,  .36 
Atl.  908;  Butter  v.  Small,  68  Md.  133,  6  Am.  St.  Rep.  434,  11  Atl.  G9S; 
j\lerryman  v.  Cumberland  Paper  Co.,  98  Md.  223,  56  Atl.  364;  Kitt- 
redge  v.  Proprietors,  17  Pick.  246,  28  Am.  Dec.  296;  Marcy  v.  Marcy, 
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6  Met.  nnO;  Miller  v.  Bledsoe,  61  Mo.  96;  Neher  v.  Armijo,  9  N.  Mex. 
325,  54  Pac.  236;  Town  v.  Needham,  3  Paige,  546,  24  Am.  Dec.  246; 
Sweetland  v.  Buell,  89  Hun,  543,  35  N.  Y.  Supp.  346;  Roberts  v. 
Morgan.  30  Vt.  319. 

2.  Under  Conveyances  Without  Covenants  of  Title. — We  have  in 
the  preceding  subdivision  indicated  our  incliuiitiou  to  the  view  that, 
for  the  purposes  here  under  consideration,  there  can  be  no  substan- 
tial difference  between  a  conveyance  with  and  one  without  covenants 
for  title.  Either,  if  in  severalty,  indicates  the  intention  of  the  grantor 
to  convey,  and  of  the  grantee  to  acquire,  a  complete  title  to  the  prop- 
erty, and  neither  warrants  any  foun<lation  for  the  y)eliof  that  tlie 
entry  of  the  grantee  can  be  otherwise  than  as  a  claimant  in  severalty. 
There  is  little,  if  any,  dissent  from  the  proposition  that  where  a  co- 
tenant  conveys  to  a  stranger  to  the  title  by  a  conveyance  appropriate 
in  form  to  transfer  an  estate  in  severalty,  and  the  grantee  enters 
into  exclusive  possession  of  the  property  thereunder  as  a  claimant  in 
severalty,  this  is  an  ouster  of  the  other  cotenants  of  which  they  must 
take  notice,  and  which,  if  sufficiently  long  continued,  bars  them  of 
all  rigiit  to  the  property:  Fielder  v.  Childs,  73  Ala.  567;  Wint(rburn 
V.  Chambers,  91  Cal.  170,  27  Pac.  658;  Gregory  v.  Gregory,  102  Cal. 
50,  :]0  Pac.  364;  Ilorne  v.  TTowell,  4G  Ga.  9;  King  v.  Carmichaol,  136 
Tnd.  20,  43  Am.  St.  TJep.  303,  35  U.  S.  .'09;  Kinney  v.  Slattcry,  .11 
Iowa,  353,  1  N.  W.  626;  Murray  v.  Quigley,  119  Iowa.  6,  97  Am.  St. 
Rep  276,  92  N.  W.  869;  Seantlin  v.  Allison,  32  Kan.  376,  4  Pac.  618; 
Gill  V.  Fauntleroy's  Heirs,  8  B.  Mon.  177;  Adkins  v  ^Vll.^lin,  S7  Ky. 
153,  12  Am.  St.  Rep.  470,  7  S.  W.  912;  Rutter  v.  Sni;ill,  OS  Md.  133, 
6  Am.  St.  Rep.  434,  11  At!.  098;  Merryinaii  v.  Cumberland  Paper  Co., 
98  Md.  223,  56  Atl.  3()4 ;  Bigelow  v.  Jones,  10  Pick.  161;  Joyc  v. 
Dyer,  1S9  Mass.  64,  ante,  p.  603,  75  2s'.  K.  81;  Gardiner  v.  ilinton, 
86  Miss.  604,  post,  p.  726,  38  South.  779;  Beall  v.  McXenemy,  63 
Neb.  70,  93  Am.  St.  Rep.  427,  88  N.  W.  134;  Abernathie  v.  Con- 
solidated V.  M.  Co.,  16  Nev.  260;  Foulke  v.  Bond,  41  N.  J.  L.  527; 
Jai-kson  v.  Smith,  13  Johns.  406;  Sudduth  v.  Sumeral,  61  S.  C.  27(), 
88  Am.  St  Rep.  883,  39  S.  E.  534;  Puckett  v.  IMcDaiiiel,  8  Tex.  Civ. 
App.  630,  28  S.  \V.  360;  Mayes  v.  Manning,  73  Tex.  43,  11  S.  \V.  l.Kj; 
Church  V.  Waggoner,  78  Tex.  200,  14  S.  \V.  581;  Johnston  v.  yirginia 
C.  6c  I.  Co.,  96  Va.  158,  31  S.  E.  85;  Talbott  v.  Woodtc.nl,  48  W.  Va. 
449,  37  S.  K.  .'.SO;  Biiinett  v.  Pierce,  50  W.  Va.  604,  40  S.  E.  I'.'.K',; 
MfCann  v.  W.  1  di,  106  Wis.  142,  81  N.  W.  996;  KU\vr  v.  :McClask.y, 
17  C.  C.  A  251,  70  Fell.  529;  Bradstreet  v.  Hunt  in^'ton,  5  J'et.  402,  S 
L.  ed.  170;  JK.e  v.  Taylor,  2  .NOtt  \  McC.  5i)8,  5  Barn.  &  Adol.  575,  3 
L.  J.  K.  B.  67.  It  is  not  mattrial  that  the  deed  under  wliicii  thi' 
'.•ntry  is  made  (■<)iit;iins  no  covenant  for  title,  nor  that  it  is  of  a  di.ir- 
acter  lioin  vvliicli  no  covenant  of  title  can  be  jtrcsunicd.  Thus,  it 
may  be  a  conveyance  by  an  ;iilniinislrat(»r  or  other  |i(isun  actiii;,^ 
UK  rely  as  an  ollicer  of  tlir  law  or  tin;  court,  and  ■•iLjainst  whom  it 
i-annot  be  jirrsuincd  that  he  intended  to  make  any  ;illii-mance  what- 
e\er    nsjx'cting    the    nature    and    extent    of    the    title    hi',    iu    his    ri;].ri-- 
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sentative  capacity,  assumed  to  sell  and  eon%'^ey:  Fielder  v.  Cliilds,  73 
Ala.   567;   Winterburn  v.   Chambers,   91   Cal.   170,   27   Pac.   658. 

3.  Under  a  Judgment. — If  a  jiulgmcnt  purports  to  award  a  party 
title  in  severalty  or  otherwise  to  vest  him  with  a  right  to  the  posses- 
sion of  the  whole  thereof,  his  entry  under  it  must  be  presumed  to  be 
as  claimed  in  severalty,  and  hence  to  be  an  ouster  of  any  person  who 
may  in  fact  be  a  cotenant  with  him.  This  rule  is  specially  applicable 
to  decrees  in  partition  to  which  some  of  the  cotenants  were  not 
parties,  and  which  are,  aerefore,  not  binding  on  them.  A  cotenant 
to  wl;om  the  award  oZ  the  property  is  made  by  the  decree  and  who 
enters  upon  or  subsequ  ntly  holds  exclusive  possession  thereunder 
thereby  ousts  the  cotenants  not  parties  to  the  decree,  and  the  con- 
tinuance of  the  exclusive  possession  will  result  in  the  loss  of  their 
title  by  prescription:  Cryer  v.  Andrews,  11  Tex.  181;  Scoby  v,  Sweatt, 
28  Tex.  713;  Clymer  v.  Dawkins,  3  How.  674,  11  L.  ed.  778. 

4.  Under  a  Bond  for  Title. — It  is  not  indispensable  that  the  writ- 
ing under  which  the  entry  is  made  purports  to  at  once  vest  the 
person  entering  with  the  legal  title.  It  is  sufficient  that  it  pur- 
ports to  give  him  an  exclusive  right  of  possesion.  Hence,  if  ho 
is  a  purchaser  of  a  cotenant  and,  as  such,  receives  a  bonl  or  other 
writing  showing  his  purchase  and  that  he  will  be  given  a  conveyance 
on  complying  with  the  terms  thereof,  and  he  enters  under  such  writ- 
ing claiming  the  whole,  subsequently  paying  for  the  property  accord- 
ing to  the  terms  of  his  contract,  and  maintaining  an  open  and 
notorious  possession,  he  thereby  ousts  the  cotenants  of  his  vendor, 
and  the  statute  of  limitations  begins  to  run  in  favor  of  such  vendee 
from  the  time  he  first  took  exclusive  possession,  though  the  acquisi- 
tion of  the  title  by  him  was  at  a  date  long  subsequent:  Eose  v.  Ware, 
115  Ky.   420,   74   S.   W.   188. 

5.  Under  a  Quitclaim  Deed. — A  deed  of  quitclaim  or  one  purporting 
to  convey  the  grantor's  right,  title,  and  interest  is  sufficient  in  form 
for  the  transfer  of  the  title  in  fee  and  in  severalty.  It  is,  neverthe- 
less, generally  looked  upon  merely  as  a  surrender  of  the  grantor's 
title,  and,  at  all  events,  cannot  be  regarded  as  an  affirmance  that  he 
had  any.  If  made  by  a  cotenant,  it,  according  to  the  view  of  the 
decided  preponderance  of  authority  speaking  upon  the  question,  so 
far  as  the  statute  of  limitations  is  concerned,  operates  as  would  a 
conveyance  in  terms  restricted  to  the  grantor's  moiety  or  interest. 
He  who  enters  into  possession  under  it  is  not  deemed  to  enter  under 
a  conveyance  of  the  whole,  and  his  ouster  of  his  cotenants  must  be 
proved  and  brought  home  to  their  knowledge  in  the  same  manner  as 
if  the  conveyance  had  purported  to  be  of  a  moiety  only:  Hume  v'. 
Long,  53  Iowa,  299,  5  N.  W.  193;  Moore  v.  Antill,  53  Iowa,  612,  6  N. 
\V.  14;  Lefavour  v.  Homan,  3  Allen,  354;  Edwards  v.  Bishop,  4  N. 
Y.  61;  Purcell  v.  Wilson,  4  Gratt.  16.  From  this  view  there  is  a 
very  reasonable  dissent,  which  was  thus  expressed  in  the  case  of 
Fuller  V.  Swensberg,  106  Mich.  305,  58  Am.  St.  Eep.  481,  64  N.  W. 
463:    "Complainants   insist   that   a   qviitclaim   deed   cannot   operate   as 
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an  oiistor,  citing  Woods  v.  Banks,  14  N.  H.  101;  Hume  v.  Long,  53 
Towa,  2f)9,  a  X.  W.  193;  Packard  v.  Johnson,  57  Cal.  180.  In  each  of 
tlipsc  cases,  liowovor,  the  conveyance  was  simply  of  all  the  grantor's 
right,  title,  and  interest,  and  it  was  held  that  a  deed  could  not  be 
even  color  of  title  beyond  what  it  purports  to  convey,  that  these 
deeds  were  merely  releases  of  the  interest  of  the  grantors,  and  that 
no  ouster  of  the  true  owner  would  arise.  An  ouster  need  not  neces- 
sarily bo  predicated  upon  a  deed  from  a  cotenant.  One  cotenant  may 
oust  another  in  the  absence  of  any  conveyance  except  that  wliich 
creates  the  cotenancy.  The  ouster  must,  in  such  case,  arise  from 
other  acts.  Defendants  must  show  acts  equivalent  to  a  denial  of  the 
rights  of  the  cotenants.  The  deed  is  evidence  of  a  claim  to  the  entire 
premises,  of  the  character  of  the  entry,  and  of  the  posse  ssion  under  it. 
It  cannot  he  said  to  be  any  less  notice  because  not  a  warranty.  Conced- 
ing that  the  receipt  of  a  quitclaim  deed  puts  the  grantee  upon  in- 
quiry, it  does  not  follow  that  defendants'  grautors  did  make  iu- 
(juiry,  or  that  they  did  not  rely  upon  the  deed  as  a  couveyauce  of 
the  entire  estate,  or  that  they  did  not  intend  to  claim  title  to  the 
",.iiole.  If  the  question  of  good  faith  should  be  considered,  it  is  to 
bo  determined  from  all  the  facts.  There  is  nothing  in  this  record 
upon  which  an  inference  of  bad  faith   may  be  predicated." 

6.  Under  an  Unrecorded  Conveyance. — If  an  entry  is  made  upon 
property  by  a  grantee  whose  conveyance  purports  to  be  in  severalty, 
there  is  no  doubt  that  he  is  presumed  to  enter  as  a  claimant  in  sev- 
eralty. If  the  conveyance  is  recorded,  the  cotenants  of  his  grantor 
are  bound  to  take  notice  thereof,  and  that  the  entry  and  subsequent 
exclusive  possession  are  adverse  to  them,  though,  as  a  matter  of  law, 
the  register  of  a  conveyance  usually  operates  as  notice  only  to  per- 
sons subsequently  accjuiring  some  claim  to  the  property  from  and 
under  the  grantor.  \Vhat  is  the  efl'ect  of  the  failure  of  a  grantee 
of  the  cotenant  to  record  his  conveyance  where  he  enters  umler  it 
and  lu)](ls  exclusive  ]>ossession  of  the  property?  Tiie  q\iestion  can 
hardly  be  said  to  be  as  yet  judicially  answered.  The  principal  ease 
tends  to  supjjort  the  conclusion  that  it  is  the  duty  of  the  other  co- 
tenauts  to  inform  themselves  of  such  possession  and  to  inquire  under 
what  claim  it  is  taken  and  held,  and  Ik  iice  that  the  want  of  tlio 
recording  of  the  conveyance  is  not  ni.ittrial  when  considi  ring  the 
ac(iuisilioii  of  title  by  prescription:  .loyce  v.  Dyer,  LSD  Mass.  01, 
ante.  p.  (in.'l,  75  X.  K.  M.  We  thought  tiie  conclusion  in  llir;iiile  v. 
llignite,  ()5  Miss.  447,  7  Am.  St.  licp.  (;7;!,  4  South.  :;!."),  was  to  tiie 
contrary,  but  such  is  not  tiie  opinion  of  the  court  .•iiinoimciiig  it: 
Gardiner  v.  llintoii,  (iS  Miss.  Cut,  jiost,  ji.  7:i(),  MS  South.  77U. 

7.  Dissent  in  North  Carolina  from  the  General  Rule. — As  we  unWt  r- 
stand  the  decisions  in  Nortli  Carolina,  they  are  at  entire  variance 
fro  '  those  of  the  otlur  states  in  maintaining  that  tlie  grantee  of  a 
cotenant,  t!i  )Ugli  the  eoiivtyaiiee  jiurjiorts  to  be  in  severally,  nects- 
sarilv  lakes  the  ]ilace  of  his  grantor,  and  tliat  tlie  entry  under  snrii  u 
cuiiveyance   is  not   any   more   than    if   it   were  on  its  face   reslrieteJ  to 
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the  actual  interest  of  the  grantor  presumed  to  be  adverse  to  the  other 
cotenants;  and  finally,  if  such  grantee  can  acquire  title  against  them 
by  prescription,  it  must  be  under  the  same  circumstances  as  would 
create  such  title  in  his  favor  had  his  conveyance  purported  to  trans- 
fer to  him  an  undivided  interest  only,  with  a  limitation  restricted  to 
those  cases  in  which  the  possession  has  been  held  for  twenty  years  or 
more,  and  then  the  inference  of  ouster  may  be  indulged:  "Ward  v. 
Farmer,  92  N.  C.  93;  Page  v.  Branch,  97  N.  C.  97,  2  Am.  St.  Eep.  281, 
1  S.  E.  625;  Jester  v.  Davis,  109  X.  C.  458,  13  S.  E.  908;  Ferguson  v. 
Wright,  113  N.  C,  537,  18  S.  E.  691;  Eoscoe  v.  John  L.  Eoper  L.  Co., 
124  N.  C.  42,  32  S.  E.  389;  Tharpe  v._Holconib,  126  N.  C.  363,  35  S.  E. 
60S;  Shannon  v.  Lamb,  126  X.  C.  38,  35  S.  E.  232;  Hardee  v.  Weather- 
ington,  130  N.  C.  91,  40  S.  E.  855. 

8.  Where  the  Grantee  is  Already  a  Cotenant. — One  who  is  in  fact 
a  cotenant,  and  whom  the  other  cotenants,  therefore,  have  the  right 
to  assume  to  be  holding  possession  under  and  in  subordination  to  the 
common  title  may  receive  a  conveyance  of  the  property  which  pur- 
ports to  be  in  severalty,  or  if  not  in  severalty,  to  be  for  a  moiety 
which,  added  to  that  previously  held  by  him,  would  exclude  the 
ownership  of  all  other  persons;  and  one  of  the  questions  subsequently 
arising  will  be  whether  such  grantee  will  be  presumed  to  thereafter 
hold  adversely  to  the  other  cotenants  not  parties  to  the  conveyance 
to  him.  Where  two  persons  claim  land  as  tenants  in  common,  and 
one  conveys  to  the  other,  who  enters  under  a  conveyance  claiming  the 
whole,  the  better  view  is  that  his  possession  is  adverse  to  a  third  co- 
tenant  whose  title  the  grantor  and  grantee  in  the  deed  have  never 
recognized:  Winters  v.  Haines,  84  111.  585;  O'Mara  v.  Lilly  (Ky.), 
53  S.  W.  516.  If  a  tenant  in  common  holds  possession  which  is  adverse 
to  the  others,  and  one  of  them  contains  a  conveyance  from  such  adverse 
holder  and  takes  possession  thereunder,  also  claiming  in  severalty,  his 
possession  is  adverse  to  the  title  of  the  remaining  cotenants,  and  may 
be  tacked  to  that  of  his  grantor  for  the  purpose  of  creating  title  by 
prescription  against  them:  Wheeler  v.  Taylor,  32  Or.  421,  67  Am.  St. 
Rep.  540,  52  Pac.  183.  The  execution  of  a  deed  by  a  cotenant  with 
covenants  of  warranty  and  the  subsequent  repurchase  by  him  under 
like  covenants,  with  the  record  of  his  deed,  a  subsequent  possession 
and  acts  indicating  an  open  claim  of  exclusive  ownership,  are  suffi- 
cient to  bar  his  cotenant:  Dawson  v.  Edwards,  189  111.  60,  59  X.  E. 
590. 

A  cotenant  may  receive  a  conveyance  from  one  not  a  tenant  in 
common  with  him  which  purports  to  convey  the  whole  title,  but  which 
is  in  fact  inoperative,  because  the  grantor  had  no  title  to  convey, 
or  because  the  conveyance  purports  to  be  in  consummation  of  a  tax, 
execution,  or  judicial  sale,  and  the  proceedings  on  which  it  rests  are 
not  sufficient  to  transfer  title.  There  is  no  doubt  that  a  conveyance 
of  either  class  may  constitute  the  foundation  of  a  claim  of  title 
by  prescription,  and  that  possession  continued  for  the  requisite  time 
under  it  may  bar  the  title  of  the  other  cotenants  if  they   hiul  notice 
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that  such  possissiou  was  held  in  hostility  to  them:  Thornton  v.  York 
Bank,  45  Me.  15S.  Furthermore,  we  think  such  a  conveyance  always 
constitutes  some  evidence  that  the  possession  held  by  the  grantee  is 
adverse  to  his  cotenants:  Oglesby  v.  HoUister,  76  Cal.  136,  9  Am.  St. 
Kep.  177,  18  Pac.  146;  but  the  reception  of  such  a  conveyance  and  the 
subsequent  exclusive  possession  under  it  do  not  constitute  an  ouster 
of  the  cotenants  of  the  grantee,  nor  set  the  statute  of  limitations 
in  motion  against  them  until  they  have  some  notice  of  the  claim  in 
hostility  to  their  title:  Inglis  v.  Webb,  117  Ala.  387,  23  South.  125; 
Cocks  V.  Simmons,  55  Ark.  104,  29  Am.  St.  Rep.  28,  17  S.  W.  594; 
Sontag  V.  liigelow,  142  111.  143,  31  N.  E.  674,  16  L.  li.  A.  326;  Soren- 
son  V.  Davis,  83  Iowa,  405,  49  N.  W.  1004;  Buchanan  v.  King's  Heirs, 
22  Uratt.  414. 

9.  Ouster,  at  What  Time  Deemed  to  Take  Place  Under. — Where 
a  conveyance  is  in  severalty,  and  the  grantor  had  a  moiety  only,  if 
the  grantee  enters  into  exclusive  possession  thereunder,  such  con- 
veyance and  entry,  if  accompanied  by  a  claim  of  title  in  severalty, 
operate  as  an  ouster  of  the  other  cotenants,  and  the  statute  of  limita- 
tions is  at  once  set  in  operation  against  them,  and  the  time  when  title 
by  prescription  will  become  perfect  against  them  is  to  be  computed 
from  the  date  of  such  entry:  Grecuhill  v.  Biggs,  85  Ky.  155,  7  Am. 
St.  Eep.  579,  2  S.  W.  774;  Rutter  v.  Small,  68  Md.  133,  6  Am.  St. 
Kep.  434,  11  Atl.  698;  Sudduth  v.  Sumeral,  61  S.  C.  276,  85  Am.  St. 
Kep.  883,  39  S.  E.  534. 

10.  The  Possession  Necessary  to  be  Taken. — It  is  well  established 
that  the  making  and  receiving  of  a  conveyance  in  severalty  do  not 
alone  amount  to  an  ouster.  They  must  be  supplemented  by  the  tak- 
ing possession  under  the  conveyance;  JS'ew  York  &  T.  L.  Co.  v. 
iiyland,  8  Tex.  Civ.  x\pp.  601,  28  S.  W.  206;  Ilollcy  v.  llawley,  39  Vt. 
525,  94  Am.  Dec.  350;  liannon  v.  Hannah,  9  (Jratt.  146;  Parker  v. 
Brast,  45  W.  Va.  399,  32  S.  E.  269.  Actual  possession  need  not,  how- 
ever, be  taken  of  every  part  and  parcel  of  tlie  propi  rty,  for  if  pos- 
session is  taken  of  part  under  a  claim  of  title  of  the  whole,  such 
possession  is  by  operation  of  law,  for  the  purposes  of  the  statute  of 
limitations,  deemed  to  extend  over  the  whole  tract,  this  rule  being 
not  less  applicable  to  possession  lield  under  a  conveyance  made  by 
a  grantor  wlio  is  in  fact  a  cotcnant  than  to  controversies  arising 
wilt  re  no  cotenancy  lias  ever  existed:  Campau  v.  Campau,  44 
.Mich.  o4;  I'ulhr  v.  S\veiish(  rg,  lOG  Mich.  305,  58  Am.  St.  Rep. 
4Sl,  61  .\.   W.  403. 

11.  Necessity  for  Ignorance  of  the  Title  of  the  Other  Cotenants. — 
in  many  oi  the  cases  maintaining  the  rule  tliat  the  entry  under  a 
conveyance  i)urp(irting  to  be  in  severalty  is  presumeil  to  be  adverse 
to  the  cotenants  of  the  granldr  and  to  operate  as  an  ouster  of  them, 
though  the  point  was  not  ncci  ssarily  involved,  the  operation  of  the 
rule  was  sai<l  to  be  restrictd  to  tlu)se  cases  in  which  such  entry 
was  made  in  good  faitli,  and  good  faith,  as   the   tciin    waa   en»ployed. 
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meant  in  ignorance  of  the  title  of  the  cotonants  of  the  grantor  and  in 
the  belief  of  the  person  entering  that  he  was  the  sole  owner  of  the 
property:  Highstone  v.  Burdett,  61  Mich.  54,  27  N.  W.  852;  Foulke 
V.  Bond,  41  JST.  J.  L.  527.  In  the  one  case  coming  within  our  ob- 
servation in  which  the  question  was  involved,  this  belief  and  ig- 
norance were  held  to  be  essential,  and  a  grantee  entering  under 
a  conveyance  in  severalty,  with  notice  of  the  title  of  the  cotenants 
of  his  grantor,  was  said  to  occupy  the  relation  to  them  occupied 
by  his  grantor  and  to  be  unable  to  establish  an  ouster  or  a  title 
by  prescription,  except  by  the  same  acts  and  evidence  which  would 
have  been  necessary  for  his  grantor  had  the  latter  not  conveyed: 
Packard  v.  Johnson,  51  Cal.  545.  It  strikes  us,  however,  that  igno- 
rance is  not  a  necessary  element  of  disseisin,  whether  the  person 
disseised  was  a  tenant  in  common  or  in  severalty,  and  that  the  same 
acts  which  constitute  an  ouster  if  done  by  an  ignorant,  well-meaning 
man  must  have  a  like  effect  when  done  by  a  well-informed,  though 
vicious,  one.  The  latter  may  determine,  though  acquiring  title  as 
a  cotenant,  that  he  will  not  recognize  the  rights  of  his  fellow-ten- 
ants; that  he  will  exclude  them  from  possession,  and  will  never 
allow  them  to  possess  or  otherwise  enjoy  part  of  the  property  unless 
compelled  to  do  so  by  the  judgment  of  some  court  of  competent  juris- 
diction. If  so,  their  only  remedy  is  by  resort  to  such  court  within 
the  time  prescribed  by  the  statute  of  limitations.  If  they  do  not 
do  so,  it  will  generally  be  in  vain  for  them  to  prove  that  their  ad- 
versary had  complete  knowledge  of  their  title,  or,  at  all  events, 
withheld  possession,  not  ignorantly  or  innocently,  but  malevolently 
and  with  a  desire  to  deprive  them  of  their  right,  to  which  he  well 
knew  them  to  be  entitled.  It  will  introduce  a  false  and  unnecessary 
element  into  title  by  prescription  to  require  an  examination  respect- 
ing the  intelligence  or  good  or  bad  faith  of  the  adverse  possessor 
where  the  evidence  shows  that  his  possession  was  adverse,  exclusive 
and  continued  without  interruption  for  the  time  specified  by  the 
statute. 

b.  Possession  Adverse  at  Its  Inception,  Though  not  Taken  Under 
a  Conveyance  in  Severalty. — It  docs  not  usually  happen  that  a  coten- 
ant who  has  not  a  conveyance  purporting  to  be  in  severalty  enters 
upon  the  property  then  having  an  intention  to  possess  and  claim  the 
same  adversely  to  his  cotenants.  Should  he  do  so,  however,  he  may  ac- 
quire a  title  by  prescription:  Whittaker  v.  Whittaker,  157  Mo.  342, 
58  S.  W.  5;  Hendricks  v.  Musgrove,  183  Mo.  300,  81  S.  W.  1265; 
Craven  v.  Craven,  08  Neb.  459,  94  N.  W.  604;  Thompson  v.  Gcrrish, 
57  N.  11.  85;  Trustees  v.  Johnson,  66  Barb.  119;  Hilton  v.  Duncan, 
1  Coldvv.  313;  but  the  acts' necessary  to  constitute  an  ouster  or  to  sup- 
port a  title  by  prescription  do  not  differ  from  those  essential  for 
the  same  purpose  when  the  ouster,  instead  of  being  coincident  with 
the  original  entry  into  possession,  takes  place  subsequently. 
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IV.     Ouster  After  Possession  has  been  Held  for  or  With  the  Other 

Cotenauts. 
a.  General  Rule. — There  is  no  doubt  that  one  cotenant  may  dis- 
Boiso  another,  ami  thereby  lay  the  foundation  to  title  by  preserii>tion. 
Wliothrr.  however,  any  particular  act  or  series  of  acts  constitutes 
a  disseisin  is  sometimes  a  difhcult  question.  Acts  which,  as  against 
one  holding  in  severalty,  confessedly  amount  to  conclusive  evidence  of 
his  disseisin,  do  not  necessarily,  and  perhaps  not  usually,  have  the 
like  result  in  the  case  of  cotenants.  "It  is  s:u<l  to  depend  upon  the 
intent  with  which  they  are  done  and  their  notoriety  as  affording 
evidence  of  notice  of  the  adverse  character  of  the  possession": 
Johnson  v.  Touhnin,  18  Ala.  50,  52  Am.  Dec.  212.  "Evidence  of  dis- 
seisin must  always  be  clear,  unequivocal  and  convincing.  There  must 
be  ouster  and  acts  of  exclusive  posscssiun  of  an  unequivocal  char- 
acter, overt,  and  notorious,  and  of  such  a  nature  as  by  their  own 
ini]^>ort  to  impart  information  and  give  notice  to  the  cotenants  that 
an  adverse  possession  and  an  actual  disseisin  are  intended  to  be 
asserted  against  them":  Busch  v.  Huston,  75  111.  343;  Ball  v. 
Palmer,  81  HI.  370.  "We  hold  in  this  case  when  here  before  (44  Mich. 
31)  that  as  between  tenants  in  cominon  a  claim  of  adverse  posses- 
sion by  one  should  not  be  of  doubtful  character,  but  clear  and  un- 
ambiguous. The  reason  of  this  is  that  the  possession  itself  is  right- 
ful and  does  not  constitute  such  adverse  possession  as  would  be  that 
of  a  stranger,  so  that  the  presumption  of  possession  in  recognition 
of  the  rights  of  the  cotenants  must  be  overcome  by  acts  and  decla- 
rations clearly  inconsistent  therewith  brought  home  to  the  coten- 
auts": Canipau  v.  Campau,  45  Mich.  367,  8  N.  W.  85.  "That  one 
tenant  in  common  may  disseise  another  there  can  be  no  doubt;  but 
in  consequence  of  the  legal  presumption,  acts  of  exclusive  posses- 
sion which,  in  the  case  of  a  stranger  would  be  deemed  adverse  and 
per  se  a  disseisin,  are  in  cases  of  tenancy  in  common  susceptible  of 
explanation  consistently  with  the  real  title;  they  are  not  neces- 
sarily inconsistent  with  the  unity  of  possession  existing  in  such 
case.  It  is  for  this  reason  that  it  depends  upon  the  intent  with 
which  the  acts  of  ownership  are  done,  and  upon  their  notoriety 
and  essential  character,  whether  they  will  be  such  as  to  break  and 
dissolve  the  unity  of  ])ossession,  constilute  .-m  adverse  possession 
a;,niiiist  the  cotenants,  and  amoutit  to  a  disseisin":  Wariield  v. 
Liiid.ll,  38  .Mo.  :>(;!,  itO  Am.  Dec.  443;  Gulden  v.  Tyer,  ISO  Mo.  1!)G, 
79  H.  \V.  J  13;  Forward  v.  DviW.,  :\2  l';i.  SI.  G'.l.  "Tliat  tiie  posst'ssion 
of  one  coheir  or  cotenaiit  is  tiie  jiossi  ssioii  of  the  other  coheirs  ;nid 
is  taken  in  trust  for  their  ben<  fit  is  ;in  (  Icmk  iitary  and  in(iisput;i))le 
princij)le  of  law.  But  tliis  ])()ssrssion  may  become  adverse  to  tlu! 
other  hrirs  by  acts  and  declarations  repelling  the  presumption  that 
the  possession  is  in  the  character  of  a  coheir,  and  wliicli  siiows 
cliarly  a  claim  of  exi-liisive  rij^lit.  One  tenant  in  coniiiion  may 
i|iss«  ise  or  hold  ad\trsrly  to  tlir  other  tenant  in  comMi.Mi;  Jml  the 
liu.itile    intent    of    the    possessiuu    should    be    niauifesled    by    acts    of    a 
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more  unequivocal  character  than  would  be  necessary  in  ordinary 
cases  where  there  is  no  privity  of  estate  between  the  claimants  to 
the  property":  Alexander  v.  Kennedy,  19  Tex.  488,  70  Am.  Dec. 
358.  "The  real  point  in  controversy  turns  upon  the  second  instruc- 
tion given  by  the  court,  in  answer  to  the  prayer  of  the  defendants. 
That  direction,  in  substance,  states  that  if  any  of  the  defendants 
entered  into  possession  of  the  lands  respectively  claimed  by  them, 
and  held  the  same  for  more  than  twenty  years  before  the  commence- 
ment of  the  suit,  by  a  purchase  and  claim  thereof  in  entirety  and 
severalty,  and  not  for  an  undivided  part  thereof,  in  cotenancy  with 
Clymer  or  his  devisees,  but  adversely  to  them,  then  such  defendant 
was  entitled  to  a  verdict  in  his  favor,  whether  he  held  by  a  purchase 
from  Lynch,  or  Blanton,  or  any  other  person  who  afterward,  up 
to  the  commencement  of  the  suit,  continued  to  hold  the  possession. 
We  see  no  objection  to  this  instruction,  which  oupjlit  to  prevail  in 
favor  of  the  plaintiff;  on  the  contrary,  we  deem  it  entirely  correct, 
and  consonant  to  the  principles  of  law  upon  the  subject.  It  is  true 
that  the  entry  and  possession  of  one  tenant  in  common  of  and  into 
the  land  held  in  common  is  ordinarily  deemed  the  entry  and  pos- 
session of  all  the  tenants;  and  this  presumption  will  pre- 
vail in  favor  of  all  until  some  notorious  act  of  ouster  or 
adverse  possession  by  the  party  so  entering  into  possession  is 
brought  home  to  the  knowledge  or  notice  of  the  others.  When  this 
occurs,  possession  is  from  that  period  treated  as  adverse  to  the  other 
tenants,  and  should  afterward  be  as  operative  against  them  as  if 
the  party  had  entered  under  an  adverse  title.  Now,  such  a  notorious 
adverse  possession  may  be  by  an  overt  act  in  pais,  of  which  the  other 
tenants  have  due  notice,  or  by  the  assertion,  in  any  proceeding  at 
law,  of  a  several  or  distinct  claim  of  title  to  an  entirety  or  the  whole 
land,  or,  as  in  the  present  case,  of  a  several  and  distinct  title  to 
the  entry  of  the  whole  of  the  tenant's  purparty  under  a  partition, 
which,  in  contemplation  of  law,  is  known  to  the  other  tenants. 
Under  so  familiar  a  doctrine  it  scarcely  seems  necessary  to  cite  any 
authorities.  So  early  as  Townsend  &  Pastor's  Case,  4  Leon.  52,  it 
was  holden  in  the  common  pleas  by  all  the  justices  that  where 
there  are  two  copartners  of  a  manor,  if  one  enters  and  makes  a  feoff- 
ment in  fee  of  the  whole  manor,  this  feoffment  not  only  passes  the 
moiety  of  such  coparcener,  which  she  might  lawfully  part  with,  but 
also  the  other  moiety  of  the  other  coparcener,  by  disseisin.  This 
decision  was  fully  affirmed  and  acted  on  in  the  recent  case  of  Doe 
d.  of  Keed  v.  Taylor,  5  Barn.  &  Adol.  575,  where  the  true  distinc- 
tion was  stated,  that  although  the  general  rule  is,  that  where  sev- 
eral persons  have  a  right,  and  one  of  them  enters  generally,  it  shall 
be  entry  for  all;  for  the  entry  generally  shall  always  be  taken  ac- 
cording to  right;  yet  that  any  overt  act  or  conveyance,  by  which 
the  party  entering  or  conveying  asserted  a  title  to  the  entry,  would 
amount  to  a  disseisin  of  the  other  parties,  whcthrr  joint  tenants  or 
tenants  in  common,  or  parceners":  Clymer  v,  Dawkius,  3  How.  674, 
11  L.   ed.   778. 
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The  position  of  one  cotcnant  toward  another  is,  with  respect  to 
the  question  of  adverse  possession,  somewhat  analogous  to  that  of  a 
tenant  toward  his  landlord.  In  both  cases,  where  the  entry  was  in 
subordination  to  the  common  title,  there  is  a  presumption  that  it 
continues  to  be  so,  and  this  presumption  is  conclusive  in  favor  of 
one  not  in  the  actual  possession  until  there  has  been  a  denial  of 
the  title,  and  an  intention  to  hold,  and  an  actual  holding  adversely 
to  the  tenant  brought  home  to  the  one  not  in  possession  either  di- 
rectly or  by  acts  of  which  he  cannot  remain  ignorant,  and  it  may 
be  safely  asserted  that  those  acts  which  amount  to  an  adverse  hold- 
ing on  the  part  of  a  tenant  against  his  landlord  will  also  amount  to 
an  adverse  holding  by  one  cotcnant  against  another:  Ball  v.  Palmer, 
81  111.  370;  Squires  v.  Clark,  17  Kan.  84;  Chandler  v.  Bicker,  49 
Vt.    128. 

b.  By  Mere  Exclusive  Possession. — There  can  be  no  doubt  that 
exclusive  possession  is  not  necessarily  adverse:  Owen  v.  Morton,  24 
Cal.  373.  When,  however,  possession,  in  addition  to  being  exclu- 
sive, is  long  continued  and  attended  by  the  exercise  of  all  the  rights 
of  a  tenant  in  severalty  and  without  any  recognition  of  the  title 
or  rights  of  a  cotenant,  the  question  becomes  more  doubtful.  Nev- 
ertheless, it  is  safe  to  assert,  as  a  general  proposition,  as  very  many 
of  the  cases  do,  that  exclusive,  silent  possession  by  a  tenant  in  com- 
num,  irrespective  of  its  duration,  does  not  constitute  an  ouster,  or 
even  prima  facie  evidence  thereof:  Brewer  v.  Keeler,  42  Ark.  289: 
iMiiler  v.  Myers,  4G  Cal.  535;  Morgan  v.  Mitchell,  104  Ga.  590,  30 
8.  E.  792;  McMahill  v.  Torrcnce,  103  111.  277,  45  N.  E.  209;  Eng- 
lish v.  I'owell,  119  Ind.  93,  21  N.  E.  458;  Flock  v.  Wyatt,  49  Iowa, 
400;  Bader  v.  Dyer,  100  Iowa,  715,  08  Am.  St.  Rep.  332,  77  N.  W. 
409;  Small  v.  Clifford,  38  Me.  213;  Hudson  v.  Coe,  79  Mo.  83,  1  Am. 
St.  Bep.  288,  8  Atl.  249;  Mansfield  v.  McGinness,  80  Me.  118,  41 
Am.  St.  Kep.  532,  29  Atl.  950;  Wesl-vl  v.  Schick,  113  Mich.  22,  71 
X.  W.  27;'.;  Alh'ii  V.  Carter,  8  Pick.  175;  Northrop  v.  Wright,  24 
Wend.  221;  ('loud  v.  W.dil),  4  Dev.  290,  25  Am.  Dec.  711;  Heirs 
of  .\I.irr  v.  Cilliam,  1  Cold.  488;  Scofield  v.  Douglass  (Tex.  Civ. 
A]!]).),  ;!0  S.  W.  817;  Newcomh  v.  Cox,  27  Tex.  Ci\.  .\pl'.  5s;;,  ()(; 
S.  W.  :i;;s;  justice  v.  Lawson,  40  W.  Va.  It"..;,  [V.l  S.  K.  li»2;  .M.Cluii': 
\.  Koss,  5  Wheat,  lit),  5  L.  rd.  Hi.  This  is  trui",  liccausc  sin-h  pos 
session  may  li.ave  been  iii:i intaini  il  without  any  claim  of  titif  ancj  with 
a  full  intrntiou  of  rccogni/.iii}^  the  rij^'hts  of  tlic  other  colmants  when- 
fver  riijucst  III.  But,  at  hast  in  all  thost'  cases  where  the  possession  ot' 
Lifoperty  is  useful  or  valuable,  it  is  contrary  to  the  usnal  order  of 
events  and  the  usual  instincts  of  mankind  for  possession  to  be  ex 
elusively  held  and  acts  of  dominion,  including  tlie  cultivating,  im- 
jirovemint  and  reception  of  rents  ;ind  profits,  be  exclusively  exer- 
cised by  one  who  does  not  claim  full  ownership,  .and  fur  such  arts 
to  lie  submitted  to  by  one  (iititled  to  share  in  tlie  jiosses'^ion  and 
olhir  1m  II  fits,  unless  lie  knows  that  his  .-ittiinpt  lo  so  <!iare  will  be 
ri.bisl(.il.      i'rom    these    unusual    conditions    souie    inlii.  nee    may    justly 
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be  drawn  of  a  character  entirely  different  from  that  which  follows 
when  the  possession  and  other  benefits  are  shared  in  common  by  the 
cotenants.  The  better  opinion,  therefore,  is  that  from  exclusive 
possession  and  exclusive  reception  of  rents  and  profits  a  jury  is 
warranted  in  presuming  an  ouster,  where  there  is  evidence  tending 
to  show  that  the  possessor  claimed  the  whole  title  or  to  be  entitled 
to  receive  and  retain  the  whole  rents  and  profits:  Brady  v.  Huff, 
75  Ala.  80;  Brewer  v.  Keeler,  42  Ark.  289;  Casey  v.  Casey,  107 
Iowa,  192,  70  Am.  St.  Eep.  190,  77  N.  W.  844;  Izard  v.  Bodine,  11 
N.  J.  Eq.  403,  69  Am.  Dec.  595;  Fuller  v.  Swensberg,  106  Mich. 
305,  58  Am.  St.  Rep.  481,  64  N.  W.  463;  Beall  v.  McMenemy,  63 
Neb.  70,  93  Am.  St.  Rep.  427,  88  N.  W.  134;  Vandyke  v.  Van  Buren, 
1  Caines,  84;  Jackson  v.  Whitbeck,  6  Cow.  632;  Butler  v.  Phelps, 
17  Wend.  642;  Frederick  v.  Gray,  10  Serg.  &  R.  182;  Cochran  v. 
Cochran,  55  W.  Va.  178,  46  S.  E,  924;  Rodgers  v.  Miller,  55  W.  Va, 
576,  47  S.  E.  354. 

c.  By  Refusing  to  Let  a  Cotenant  into  Possession  or  by  Denying 
His  Title. — It  has  been  held  that  the  finding  of  a  demand  to  be  let 
into  possession  and  the  refusal  thereof  do  not  amount  to  a  finding 
of  an  ouster:  Carpentier  v.  Mcndenhall,  28  Cal.  484,  87  Am.  Dec. 
131;  but  this  decision,  if  maintainable  at  all,  must  be  regarded  as 
a  mere  criticism  on  the  manner  in  which  the  legal  result  of  such  de- 
mand and  refusal  should  be  expressed,  for  there  is  no  question  that 
an  ouster  need  not  be  by  physical  eviction  and  may  result  from  the 
keeping  of  exclusive  possession,  as  well  as  from  the  forcible  or  other- 
wise dispossessing  of  the  fellow-tenant.  The  exclusion  of  a  coten- 
ant from  any  part  of  the  cotenancy,  however  small,  may  be  ouster 
as  to  that  parcel,  though  its  area  is  less  than  the  amount  to  which 
the  refusing  tenant  must  be  entitled  on  partition:  Carpentier  v. 
Webster,  27  Cal.  524.  Whenever  a  cotenant  having  possession  of  the 
common  property  or  any  part  tliereof  refuses  to  let  another  cotenant 
share  his  possession,  this  warrants,  and  indeed  requires,  a  finding  of 
an  ouster  of  the  party  so  refused:  Norris  v.  Sullivan,  47  Conn.  474; 
Bracket  v.  Norcross,  1  Greenl.  89;  Marcy  v.  Marcy,  6  Met.  360; 
Falconer  v.  Roberts,  86  Mo.  574;  Jordan  v.  Surghnor,  107  Mo.  520, 
17  S.  W.  1009;  Meredith  v.  Andres,  7  Ired.  5,  45  Am.  Dec.  504; 
Roberts  v.  Moore,  3  Wall.  Jr.  292,  Fed.  Cas.  No.  11.905;  and  a  like 
result  follows  any  express  denial  by  the  tenant  in  jiossession  of  the 
title  or  right  to  possession  of  a  fellow-tenant  brought  homo  to  the 
kno^vledge  of  the  latter:  Gill  v.  Fauntleroy's  Heirs,  S  B.  ]Mon.  177; 
Miiiton  V.  Steele,  125  Mo.  181,  28  S.  W.  746;  Siglar  v.  Van  Riper, 
10  Wvnd.  414;  Humbert  v.  Trinity  Church,  24  Wend.  587;  Mere- 
dith V.  Andres,  7  Ired.  5,  45  Am.  Dec.  504;  Hellings  v.  Bird,  11  East, 
150. 

d.  Taking  the  Entire  Rents  and  Profits. — The  receipt  and  reten- 
tion by  a  cotenant  of  the  entire  rents  au<.l  profits  of  the  coniiiion  prop- 
erty niay,  like  his  holding  exclusive  possession  thertof,  be  in  subor- 
dination   to    and    in   recognition    of    the    common    title,    lleuee,    it    has 
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been  said  that  siu-h  receipt  and  retention  do  not  establish  an  ouster 
and  are  not  necessarily  evidence  of  it:  Johnson  v.  Toulinin,  18  Ala. 
50,  ->2  .\m.  Dec.  212;  Thornton  v.  York  Bank,  45  Me.  158;  Linker 
V.  Benson,  67  N.  C.  150;  Morris  v.  Vanderen,  1  Dull.  64,  1  L.  ed. 
3S.  It  is  diflicult  to  conceive  a  more  unequivocal  act  of  ownership, 
and  the  long  submission  to  it  certainly  Justifies  the  assumption  that 
the  party  submitting  regards  himself  as  out  of  possession,  or  for  some 
otiier  reason  not  entitled  to  share  in  the  earnings  of  the  property. 
The  tendency  of  the  authorities,  especially  the  more  modern  of  tlu-m, 
is  to  aHirm  that  from  the  exclusive  receipt  and  retention  of  the 
rents  and  profits  an  ouster  is  inferable,  and,  if  sufliciently  long  con- 
tinued, that  title  by  prescription  results.  "It  niay,  however,  be 
safely  said  that  a  sole  and  uninterrupted  possession  and  pernancy 
of  the  profits  by  one  tenant  in  common,  with  the  knowledge  of  the 
other,  continued  for  a  long  series  of  years  witliout  any  j)OSsession 
or  claim  of  right  and  without  perception  of  profits  or  demaud  for 
them  by  the  coteuants,  if  unexplained  aud  uncontested,  without 
any  evitlcnce  tending  to  siiow  the  reason  of  such  neglect  or  omission 
to  assert  tlie  right,  will  furnish  evidence  from  wliich  the  jury  may 
aud  ought  to  infer  an  actual  ouster  and  adverse  possession.  Such 
an  inference  is  reasonable  and  justified  under  the  circumstances, 
because  a  man  does  not  ordinarily  sleep  on  his  rights  for  a  long 
period,  and  a  strong  presumption  arises  that  actual  proof  of  ouster 
has  become  lost  by  lapse  of  time":  Lefavour  v.  Jloin.in,  3  Allen, 
:'.51;  Joyce  v.  Dyer,  iSi)  Mass.  04,  ante,  p.  6u:i,  7.j  ,\.  K.  SI;  Kolii 
doux  V.  Cassilegi,  10  Mo.  App.  510;  Law  v.  i'attcrson,  1  Watts  & 
S.  184;  Mehaffy  v.  Dobbs,  9  Watts,  oOii;  Doe  v.  I'rosser,  Cowp.  217. 
e.  Other  Acts  Indicative  of  Ownership. — Various  other  acts  usu- 
ally performed  only  by  owners  of  i>roperty  may  be  relied  upon  either 
as  in  themselves  constituting  an  ouster  or  as  eviiUnce  of  some  es- 
sential element  thereof.  Thus,  declarations  of  the  tenant  in  posses- 
sion may  be  otl'ered  in  evidence  as  bearing  u{)Ou  this  subject.  They 
are  generally  admissible,  even  when  made  to  strangers,  where  they 
tend  to  show  that  the  cotenant  making  them  was  holding  possession 
for  himself  alone,  or  tliat  he  disputed  the  title  of  iiis  cotenant.  Of 
course,  he  cannot  disseise  his  cotenant  by  secret  declarations:  War- 
lielil  v.  Liudell,  oU  Mo.  272,  77  Am.  Dec.  014.  There  must  be  other 
eviilii.ee  of  an  juster,  and  when  such  evitlenee  exists,  as  where  there 
is  evi<lenee  of  sole  possession  or  tiie  recei[)t  and  retentiun  of  rinls 
and  profits,  and  the  intent  with  which  siieh  pos>essioii  was  lield  or 
such  profits  receivecl  and  retained  is  material,  the  d( ciarations  of 
the  tenant  in  posses.sion  may  be  admissible:  Drady  v.  lliil)',  75  Ala. 
,Hii;  Drewer  v.  Kei  ic  r,  12  Ark.  2^'.»;  Casey  v.  Casey,  107  Iowa,  l'.»2, 
7U  Am.  8t.  liep.  100,  77  X.  \V,  hll.  A  cotenant  may  (xecute  a  niort- 
ga^'e  in  scviralty  of  the  prop*  rty.  Tliis  is  not  of  itself  an  ouster 
of  his  cotenant;  Leach  v.  Hall,  0.5  Iowa,  Oil,  04  .\.  W.  70u;  Leach 
V.  Beattie,  15;!  Vt.  V.)'>;  but  it  may  b.>  evidence  of  ;im  .-idverse  claim 
on    the    part   of    the    mortgagor    and    adinissibie    its   such    iu    connection 
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with  the  other  facts:  Moore  v.  Collishaw,  10  Pa.  St.  224;  Leach 
V.  Beattie,  33  Vt.  195;  and  if  the  mortgagee  enters  under  it,  claim- 
ing the  whole,  his  acts  will  have  the  same  effect  as  if  he  entered 
under  an  absolute  conveyance  of  the  whole:  Wood  v.  Griffin,  46 
N.  H.  230.  Neither  the  payment  of  taxes,  the  cutting  of  timber 
(Ewer  V.  Lovcll,  9  Gray,  276;  Peck  v.  Ward,  18  Pa.  St.  506),  nor 
the  erection  of  improvements  (Garcia  v.  Illg,  14  Tex.  Civ.  App.  482, 
37  S.  W.  471;  Illg  v.  Garcia,  92  Tex.  251,  47  S.  W.  717),  ipso  facto, 
constitute  an  ouster.  They  may,  however,  with  other  circumstances, 
tend  to  establish  one,  if,  with  such  circumstances  they  show  an  ex- 
clusive claim  to  the  property  (Bogges  v.  Meredith  16  W.  Va.  1), 
and  an  exclusive  appropriation  of  it  to  the  use  of  the  tenant  in  pos- 
session: Bennett  v.  Clemence,  6  Allen,  10;  Joyce  v.  Dyer,  189  Mass. 
64,  ante,  p.  603,  75  N.  E.  81,  Of  course,  there  cannot  be  such  ex- 
clusive appropriation  if  the  other  cotcnants  use  the  building  or 
other  improvements  whenever  they  find  it  convenient  to  do  so:  In- 
galla  V.  Newhall,  139  Mass.  268,  30  N.  E.  96. 

f.     Notice  of  Adverse  Possession. 

1.  Necessity  for  Notice. — Certainly  a  cotenant  cannot  be  ousted 
from  the  possession  of  the  common  property,  nor  prescriptive  title 
created  against  him  in  favor  of  another  cotenant,  by  acts  of  secret 
or  doubtful  character.  Hence  the  general  statement,  often  repeated, 
that  a  cotenant  must  have  notice  of  the  adverse  possession  of  his 
fellow-tenant,  and  that,  in  the  absence  of  such  notice,  such  posses- 
sion is  ineffective,  and  that  the  statute  of  limitations  cannot  be  set 
in  operation  until  such  notice  is  in  some  way  given:  Ashford  v. 
Ashford,  136  Ala,  631,  96  Am,  St,  Rep,  82,  34  South.  10;  Packard 
V.  Johnson,  57  Cal.  180;  Faubel  v,  McFarland,  144  Cal,  717,  78  Pac, 
261;  Boyd  v,  Boyd,  176  111.  40,  68  Am.  St.  Eep.  169,  51  N.  E.  782; 
Knowlcs  V.  Brown,  69  Iowa,  11,  28  K  W.  409;  Feuton  v.  Miller,  9i 
Mich.  204,  53  N.  W.  957;  Weshgyl  v.  Sc-liiek,  113  Mich.  22,  71  X.  W. 
323;  Alsobrook  v.  Egglcston,  69  ]\liss.  833,  13  South.  850;  Bent- 
ley  V.  Callaghan's  Exr.,  79  Miss.  302,  30  South.  709;  Northrop  v. 
Marquam,  16  Or.  173,  18  Pac,  449;  Gray  v.  Giveiis,  RWvy  Eq.  41; 
Gross  V,  Washington  (Tenu.  Ch.),  38  S.  W.  442;  Moody  v.  Butler, 
63  Tex.  210;  Matlison  v.  Matthews  (Tex.  Civ.  App.),  66  S.  W.  S()3; 
House  V.  Williams,  16  Tex.  Civ.  App.  122,  40  S.  W.  414;  Gist  v. 
East,  16  Tex.  Civ,  App.  274,  41  S.  W.  396;  Eoberts  v.  ,Mors-an,  30  \t. 
319;  Stewart  v,  Stewart,  83  Wis,  364,  35  Am.  St.  Eep.  67,  5;',  X.  W.  6S'5. 

2.  The  Character  of  the  Notice. — Perhaps  the  langinige  of  the 
opinions  in  some  of  the  cases  last  cited  warrants  the  inference  that 
the  notice  to  a  disseised  cotenant  must  be  actual,  and  that  he  must, 
in  contemplation  of  law,  be  deemed  in  possession  unless  he  in  fact 
knows  that  his  cotenant  holds  adversely  to  him.  Nothing  of  the 
kind  was,  however,  meant.  He  may  be  disseised  without  knowing 
it:  Lodge  v.  Patterson,  3  Watts,  74,  27  Am.  Dec.  335;  Elder  \.  Me- 
Claskey,   17   C.   C.  A.   251,   70   Fed.   529,      He   need   not   be   present   at 
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the  commission  of  acts  of  disseisin,  nor  need  lie  be  vcrb:illy  informed 
of  them,  whether  they  consist  of  acts  of  expulsion  or  of  mere  ex- 
clusion: Dunlap  V.  Grifiith,  146  Mo.  283,  47  S.  W.  917.  If  the  en- 
try is  under  a  conveyance  ])urporting  to  be  in  severalty,  he  is  charge- 
able with  notice  of  that  fact:  linger  v.  Mooney,  63  Cal.  580,  49  Am. 
Rep.  100;  Joyce  v.  Dyer,  189  Mass.  64,  ante.  p.  003,  75  N.  E.  81. 
The  rule  must  be  applied  against  an  inattentive  as  well  as  against 
an  attentive  owner,  and  not  be  applied  so  us  to  punish  the  diligent 
or  award  the  negligent.  Each  owner  should  b;-,  and  is,  chargeable 
with  knowledge  of  facts  susceptible  of  observation  and  necessarily 
afifecting  his  property.  If  a  tenant  in  common  in  possession  exercises 
acts  of  ownership  of  an  unequivocal  character  manifesting  an  adverse 
holding,  it  is  the  duty  of  the  other  cotenants  to  he  informed  thereof 
and  to  draw  such  reasonable  inferences  therefrom  as  prudent  per- 
sons possessed  of  and  interested  in  like  information  would  naturally 
do,  and  such  cotenants  out  of  possession  cauuot  jireveut  the  opera- 
tion of  the  statute  of  limitations  by  proving  that  they  did  not  knuw 
of  the  facts  affecting  their  interest,  or,  knowing  of  them,  did  not 
draw  correct  conclusions  therefrom:  Ashford  v.  Ashford,  136  Ala. 
631,  90  Am.  St.  Rep.  82,  34  South.  10;  Packard  v.  .Johnson,  57  Cal. 
180;  Feliz  v.  Feliz,  105  Cal.  1,  38  Pac.  521;  Knowles  v.  Brown,  69 
Iowa,  11,  28  N.  W.  409;  Peck  v.  Lockridge,  97  Mo.  549,  11  S.  W. 
246;  Peeler  v.  Guilkey,  27  Tex.  305;  Van  Gunden  v.  Virginia  C. 
&  I.  Co.,  3  C.  C.  A.  294,  52  Fed.  838. 

In  some  of  the  recent  cases  in  which  the  notice  of  adverse  posses- 
sion was  held  to  be  suflicicnt  and  an  ouster  was  presumed,  the  facts 
disclosed  were  indicative  of  the  abanilonnieiit  or  nonclaim  of  the 
premises  by  the  coteuant  out  of  possession,  and  were,  in  our  judgment, 
sufficient  to  have  supported  the  presumption  of  an  actual  grant  of 
his  interest  in  the  property,  the  evidence  of  which  had  been  lost: 
Casey  v.  Casey,  107  Iowa,  192,  70  Am.  St.  Rfp.  190,  77  N.  W.  S14; 
\VlHeler  v.  Taylor,  32  Or.  421,  07  Am.  St.  Rep.  540,  52  Pac.  183; 
Talbott  V.  Woodford,  48  W.  Va.  419,  37  S.  E.  580.  Wliere,  however, 
the  evidence  does  not  warrant  tliis  presumption,  but  goes  no  fur- 
tlier  than  to  sliov?  an  actual  exclusive  possession  by  one  of  the  ten- 
ants in  coiiuiion  without  any  express  coiiiniiinicalions  between  him 
and  the  otliers,  and  nothing  troni  wliich  to  infer  their  ahamlon- 
iHcMt  or  grant  of  their  title  or  the  fact  of,  or  kno\vle(l;;e  of.  their 
ouster,  except  that  the  :icts  of  tiie  tenant  in  possession  wire  in  no 
sense  secnt,  hut,  on  the  contrary,  were  open  to  the  ol)Ser\'a  t  ion  of 
Jill  persons  coniinj,'  in  <'onta<t  witii  tiie  ]iro[ierty,  and  if  not  known 
to  the  other  tenants,  tiieir  want  of  knowledge  was  due  to  their  in- 
attention to  tlieir  interests,  a  distinction  may  ]Toperly  l)e  made 
between  an  alle^'ed  ouster  i-estin;^  ujion  ojnii,  \-isil)le  and  iiMtoiioas 
acts,  ;in.l  ;in  ouster  pre<licated  upon  a  mere  denial  of  the  int :  n:i  n  t  's 
ri;,'lits,  or  upon  sonic  .-Mt  of  so  notorious  a  nature  as  t.i  lie  evidint 
to  every  person  exiiicini,'  any  considi  rable  inlinsl  in  tiie  sutijerl 
of    the    tenancy.       This    dislinciiou    waa    very     well    siatid    and    su[)- 


Sept.  19U5.]  JovcE  V.  Dyer.  625 

ported  by  Napton,  J.,  in  delivering  tlie  opinion  of  the  supreme  court 
of  Missouri:  "To  constitute  an  adverse  possession  of  one  tenant  in 
common  against  his  cotenants,  there  must  be  some  notorious  act 
asserting  an  entire  ownership.  It  is  further  said,  in  some  cases, 
that  this  act  must  be  brought  home  to  the  knowledge  of  the  co- 
tenant.  This,  we  suppose,  depends  upon  the  nature  of  the  act.  If 
it  consists  altogether  of  a  mere  verbal  assertion  of  entire  ownership, 
sucL  an  assertion  could  not,  with  any  propriety,  be  regarded  as  an 
act  of  adverse  possession  of  which  the  cotenant  was  bound  to  take 
notice  unless  made  to  him,  or  communicated  to  him.  A  declaration 
to  a  mere  stranger  amounts  to  nothing,  unless  that  declaration  is 
brought  to  the  knowledge  of  the  cotenant.  But  when  the  act  is 
of  such  a  nature  as  the  law  will  presume  to  be  noticed  by  persons 
of  ordinary  diligence  in  attending  to  their  own  interests,  and  of 
such  an  unequivocal  character  as  not  to  be  easily  misunderstood,  it  is 
not  believed  to  be  necessary  that  any  positive  notice  should  be 
given  to  the  cotenant,  or  that  it  devolves  upon  the  possessor  to 
prove  a  probable  actual  knowledge  on  the  part  of  the  cotenant.  It 
is  suflQeient  that  the  act  itself  is  overt,  notorious;  and  if  the  co- 
tenant  is  ignorant  of  his  rights  or  neglects  them,  he  must  bear  the 
consequences":  Warfield  v.  Lindell,  30  Mo.  272,  77  Am.  Dec.  614; 
38  Mo.  561,  90  Am.  Dec.  443;  Lapeyre  v.  Paul,  47  Mo.  586;  Hut- 
son  V.  Hutson,  139  Mo.  229,  40  S.  W.  886.  The  conclusion  here  an- 
nounced seems  to  be  fully  supported  by  a  decision  in  Pennsylvania, 
in  the  course  of  which  it  was  said:  "The  character  of  adverse  pos- 
session is  given,  not  by  proving  notice  to  persons  interested,  but 
by  the  nature  of  the  acts  done  by  the  party.  There  must  be  a  hos- 
tile intent,  and  that  intent  must  be  manilested  by  outward  acts  of 
an  unequivocal  kind.  To  constitute  a  disseisin,  it  was  never  held 
to  be  requisite  that  notice  should  be  given  to  the  disseisee,  or  that 
he  had  knowledge  of  the  entry  and  ouster  committed  on  his  land. 
The  open  act  of  entry  on  the  land,  with  the  declared  intent  to  dis- 
seise, constitutes  the  disseisin":  Lodge  v.  Patterson,  3  Watts,  74, 
27  Am.  Dec.  335;  Alexander  v.  Kennedy,  19  Tex.  488,  70  Am.  Dec. 
358.  In  a  subsequent  case  in  the  same  state  the  proposition  was 
affirmed  that:  "In  order  to  prove  that  one  tenant  in  common  has 
claimed  the  whole  exclusively,  it  is  not  requisite  that  he  should 
be  proved  to  have  made  an  express  declaration  to  that  effect;  for 
it  may  be  shown  as  clearly  from  his  acts  as  from  his  words.  For 
this  purpose  it  will  be  sufficient  to  show  that  he  entered  upon  the 
whole  of  the  land  and  took  possession  thereof  as  if  it  had  been  his 
own  exclusively;  and  that  he  has  cjutinued  to  occupy  the  whole, 
either  by  himself  or  his  tenants,  and  to  receive  the  rents,  issues 
and  profits  of  the  same,  for  twenty-one  years,  without  having  ac- 
counted to  his  cotenant  for  any  portion  thereof,  or  any  demand 
being  shown  to  have  been  made  to  do  so,  or  evidence  given  of  his 
having  acknowledged  the  claim  of  his  cotenant":  Law  v.  Patter- 
son, 1  Watts  &  S.  184.  "There  must  have  been  some  overt  and  no- 
Am.  St.  Eep.,  Yol.   109  —40 
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torious  act  of  an  unequivocal  character  clearly  indicating  an  ;iss(  r- 
tion  of  ownership  of  the  entire  premises,  to  the  denial  and  ox'^'ln- 
Bion  of  the  right  of  the  cotenant":  Ball  r.  Palmer,  81  111.  370; 
Kots  V.  Belz,  178  111.  434,  53  N.  E.  367;  Hawk  v.  Senseman,  6  Serg. 
&  R.  21;  Youngs  v.  Heffner,  36  Ohio  St.  232.  The  question  mani- 
festly is  not  to  be  determined  solely  by  taking  evidence  to  show- 
that  the  cotenant  against  whom  an  adverse  possession  is  claimed 
had  actual  notice  thereof.  As  a  property  owner  he  ought  to  mani- 
fest some  interest  in  and  regard  for  his  property.  He  cannot  close 
his  eyes  and  ears,  nor  by  willful  inattention  occupy  an  advantage 
over  defendant  on  his  want  of  diligence.  It  is  sufficient  that  the 
acts  of  adverse  possession  were  such  in  their  character  and  attend- 
ant circumstances  that  a  man  reasonably  attentive  to  his  own  in- 
terests would  have  known  that  an  adverse  right  was  being  asserted: 
Packard  v.  Johnson,  57  Cal.  180;  Aguirre  v.  Alexander,  58  Cal.  21; 
linger  v.  Mooney,  63  Cal.  586,  49  Am.  Rep.  100;  Larraway  v.  La- 
rue, 63  Iowa,  407,  19  N.  W,  242.  "If  no  explicit  notice  is  given 
to  the  cotenant  of  the  denial  of  his  right,  the  occupant  must  maki' 
his  possession  so  visibly  hostile  and  notorious,  and  so  apparently 
exclusive  and  adverse,  as  to  justify  an  inference  of  knowledge 
on  the  part  of  the  tenant  sought  to  be  ousted,  and  of  laches  if  he  fails 
to  discover  and  assert  his  rights":  Culver  v.  Rhodes,  87  N.  Y.  34^. 
The  Civil  Code  of  Georgia  provides  that  there  can  be  no  adverse 
possession  against  a  cotenant  until  an  actual  ouster,  or  exclusive 
possession,  after  demand,  or  express  notice  of  adverse  possession. 
A  claimant  in  severalty  of  a  cemetery  lot  was  sued  by  a  person  hold- 
ing an  interest  therein  as  tenant  in  common,  and  the  question  arose 
whether  certain  acts  done  by  the  claimant  amounted  to  an  ouster 
and  had  resulted  in  title  in  his  favor  by  prescription.  In  stating  the 
facts  relied  upon  by  the  respective  parties  and  the  legal  inferences 
flowing  therefrom,  the  supreme  court  of  the  state  said:  "In  the 
present  case,  there  was  no  record  deed,  and  the  defendant  can  take 
nothing  from  the  fact  that  the  entry  of  transfer  of  title  to  him 
was  made  in  the  cemetery  records,  as  the  plaintiffs  were  not  shown 
to  have  had  any  notice  of  this  entry.  The  plaintiffs  can  take  nothing 
from  the  fact  that  they  have  been  absent  for  several  years  in  another 
state,  and  had  no  opportunity  of  observing  the  acts  of  the  ilefcnd- 
ant,  for  the  reason  that  the  law  presumes,  conclusively,  when  actual 
ouster  has  been  shown,  that  the  ])laintiff3  had  notice  of  tlie  drfcnd- 
ant's  claim.  Thus  narrowed,  the  facts  relied  on  by  the  defendant  t<> 
show  actual  ouster  of  the  plaintiffs  are  the  burial  of  his  child,  I'tuc 
ing  of  the  part  to  which  he  claims  title,  and  the  plai-inj;  of  a  stone 
at  the  gate  to  the  section,  with  his  family  name  en;^ravc(l  thcnoii. 
The  burial  of  his  child  in  the  portion  of  the  lot  claimed  by  hin) 
would  not  amount  to  an  actual  ouster,  for  the  reason  that  such  an 
act  is  not  at  all  inconsistent  with  cotenancy  in  a  cenietcrv  lot.  The 
jpiacin^  of  the  stone  at  the  gate  of  the  section,  with  the  name  of  the 
diti  iidant   tbircon,  would  not  amount  to  an  actual  ouster;  for  it  ap- 
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pears  that  this  stone  was  placed  at  the  gate  of  the  section, 
and  was  not  placed  in  any  such  peculiar  position  as  to  in- 
dicate a  claim  of  ownership  of  any  designated  portion  of  the  section. 
The  case  is,  therefore,  in  narrow  limits.  The  question  is  whether, 
when  one,  a  tenant  in  common  with  two  others  in  a  cemetery  lot, 
makes  claim  to  a  certain  designated  part  of  the  lot,  and  asserts  this 
claim  by  erecting  a  substantial  iron  fence  on  the  dividing  line,  be- 
tween the  portion  claimed  and  the  remainder  of  the  lot,  he  does 
such  an  act  as  would  amount  to  an  actual  ouster  of  his  cotenants. 
Ordinarily,  the  erecting  of  a  dividing  fence  separating  two  parts  of  a 
lot  will  not  amount  to  an  actual  ouster.  Especially  is  this  true  as 
to  farm  and  residence  lots.  But,  on  account  of  the  peculiar  char- 
acter of  a  cemetery  lot,  we  are  of  opinion  that  the  erection  of  a 
substantial  division  fence,  cannot  be  other  than  an  actual  ouster 
of  those  claiming  au  interest  in  the  part  so  fenced  off.  The  erection 
and  maintenance  of  such  a  fence  on  a  cemetery  lot  cannot  make  any 
other  impression  upon  the  passer-by  than  that  the  lot  is  owned  by  two 
jjersons,  or  sets  of  persons,  and  the  fence  marks  the  dividing  line. 
This  is  what  we  understand  the  law  to  mean  when  it  says  that  the 
acts  relied  on  to  constitute  an  actual  ouster  must  be  such  as  to 
indicate  unequivocably  an  intention  to  hold  adversely  against  ail 
other  claimants":  Jtioumiilot  v.  Gardner,  113  Ga.  6U,  38  S.  E.  362,  53 
L.  ii.  A.   729. 


BURNIIA]\r  V.  CHINA  MUTUAL  INSURANCE  CO. 

[189  Mass.  100,  75  N.  E.  74.] 

INSURANCE,  MARINE— Construction  of  PoUcy.— Policies 
against  "the  risk  of  collision  sustained"  or  against  "loss  sustained 
by  collision  with  another  vessel"  mean  the  same  thing,  namely,  col- 
lision with  another  vessel,     (p.   028.) 

INSURANCE,     MARINE — Collision— Vessel     Aground.— If     a 

vessel  is  temporarily  aground,  or  at  anchor,  or  at  her  dock,  and  is 
run  into  by  another  vessel,  this  is  a  collision  with  another  vessel 
within  the  meaning  of  marine  insurance,      (p.  028.) 

INSURANCE,  MARINE— Striking  Sunken  Wreck.— The  injury 
of  a  vessel  from  striking  some  portion  of  the  masts,  spars,  sails,  or 
rigging  of  a  vessel  wrecked  several  hours  before,  and  which  is 
never  raised,  and  the  cost  of  raising  which  would  have  exceeded 
her  value,  is  not  ironi  collision  with  another  vessel  within  the  mean- 
ing of  marine   insurance,      (p.   029.) 

Seven  actions  on  policies  of  marine  insurance  for  injuries 
claimed  to  have  l^eeii  suffered  by  the  plaintiff's  vessel  coming 
in  collision  with  the  schooner  "Abraham  Richardson."  This 
schooner,  shortly  beiore  9  o'clock  of  x\pril  1,  1900,  sank  from 
coming  into  collision  with  a  barge.    After  sinking  to  a  depth 
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of  about  fifty-four  feet  at  low  water,  the  masts  of  the  s^^hooner 
projected  some  fifteen  feet  above  the  water,  but  none  of  her 
sails  remained  visible.  About  twelve  hours  after  such  sink- 
ing:, the  plaintiff's  vessel,  striking:  some  part  of  the  masts, 
spars,  sails,  or  rigging  of  the  submerged  schooner,  sustained 
damage  thereby,  to  recover  for  which  the  actions  were  com- 
menced. No  attempt  was  ever  made  to  raise  the  sunken 
schooner.  She  could  have  been  raised  and  repaired,  but  the 
co.st  would  have  exceeded  her  value.  The  trial  court  ordered 
judgment  for  the  defendant,  and  the  plaintiff  appealed. 

A.  H.  Russell,  for  the  plaintih. 

J.  D.  Bryant,  L.  E.  Griswold  and  A.  L.  Howard,  for  the 
defendants. 

^**^  LATHROP,  J.  Some  of  the  policies  in  these  cases 
cover  "the  risk  of  collision  sustained"  and  others  are  against 
"loss  sustained  by  collision  with  another  vessel."  We  are  of 
opinion  that  the  two  forms  mean  the  same  thing — namely, 
collision  with  another  vessel.  We  agree  with  the  plaititiff  that 
if  a  vessel  is  temporarily  aground,  or  at  anchor,  or  at  her 
dock,  and  is  run  into  by  another  vessel  this  is  a  collision  with 
another  vessel  within  the  meaning  of  the  policies:  London 
Assurance  v.  Companhia  De  Moagens  Do  Barreiro,  167  U.  S. 
149,  17  Sup.  Ct.  Kep.  785,  42  L.  ed.  113,  and  cases  cited.  So, 
it  may  be  true,  as  was  decided  in  Chandler  v.  Blogg,  [1898] 
1  Q.  B.  32,  that  where  a  vessel  strikes  another  vessel  which  is 
at  the  time  under  water,  and  resting  on  the  bottom,  this  is  a 
collision  within  the  meaning  of  the  policy,  if  the  vessel  is 
raised  ^^^  within  a  few  hours.  INlr.  Justice  Bigham  in  this 
case  adopted  the  view  that  "collision,"  when  used  alone, 
without  other  words,  meant  two  navigable  things  coming  into 
contact;  and  that  the  sunken  vessel,  though  she  could  not  be 
navigated  at  the  time,  was  still  navigable,  as  .she  was  raised 
within  a  few  hours. 

In  the  ca.ses  at  bar  the  plaintiff's  vessel  stnick  a  wreck, 
sunk  several  hours  bifore,  and  which  was  never  raised.  While 
it  was  practicable  to  raise  her,  the  cost  would  have  exceeded 
her  value  when  raised.  Under  such  circumstances  we  are 
of  opinion  that  the  plaiiitiff 's  vessel  did  not  come  into  collision 
with  another  vessel  within  the  meaning  of  this  word  in  the 
policies. 

The  case  of  Richardson  v.  Burrows,  though  not  rei)()rte(l.  is 
t!itcd  in  Lowndes  ou  Marine  Insurance,  section  19G,  in  Spencer 
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on  Collisions,  14,  and  in  Cline  v.  Western  Assur.  Co.,  101  Va. 
196,  44  S.  E.  700.  The  counsel  for  the  plaintiff  state  in  their 
brief  that  they  have  had  an  opportunity  to  examine  a  steno- 
graphic report  of  the  case,  and  that  it  was  an  action  to  recover 
for  a  partial  loss  of  wheat  shipped  on  a  small  schooner,  which 
sailed  from  Lynn,  in  England,  for  Caen,  in  France.  During 
the  night  the  vessel  struck  something  which  caused  damage 
to  the  cargo.  What  the  object  was  did  not  appear,  but  it  was 
probably  some  old  sunken  wreck,  or  possibly  floating  wreck. 
After  the  evidence  was  in,  Lord  Coleridge  inquired  whether 
there  were  any  cases  of  collision.  None  were  referred  to. 
Lord  Coleridge  ruled  that  ho  should  hold  that  the  word 
^'collision"  meant  collision  with  another  ship,  and  did  not 
mean  either  a  rock  or  a  sandbank  or  floating  wreck.  The 
jury  were  then  discharged  by  consent,  and  judgment  given  for 
the  defendant.  The  case  was  decided  December  16,  1880. 
While  this  is  a  nisi  prius  decision,  it  is  of  some  weight:  See, 
also.  Hough  V.  Head,  54  L.  J.  Q.  B.  294;  Reischer  v.  Borwick, 
[1894]  2  Q.  B.  548;  Cline  v.  Western  Assur.  Co.,  101  Va. 
496,  44  S.  E.  700 ;  The  Bristol,  10  Blatchf.  C.  C.  537. 

We  do  not  regard  the  case  of  Chapman  v.  Fisher,  20  L.  T. 
Rep.  319,  as  applicable  to  this  case.  It  involved  no  discussion 
as  to  what  is  collision  nor  any  adjudication  thereon.  The  case 
of  Barr  v.  Gibson,  3  Mees.  &  W.  390,  relates  to  a  bill  of  sale 
of  a  vessel  on  the  shore.     It  has  no  bearing  on  this  case. 

Judgment  in  each  case  for  the  defendant. 


The  Word  "Collision"  in  a  policy  of  marine  insurance,  according  to 
a  recent  Virginia  decision,  means  the  act  of  ships  striking  together, 
and  does  not  include  the  striking  by  a  ship  of  some  floating  or  sunken 
object:  Cline  v.  Western  Assur.  Co.,  101  Va.  496,  44  S.  E.  700,  The 
New  York  court  of  appeals,  however,  takes  a  more  reasonable  vifcTV 
of  this  question  in  Newtown  Creek  Towing  Co.  v.  Aetna  Ins.  Co., 
163  N.  Y.  114,  57  N.  E.  302,  where  Chief  Justice  Parker  said:  "Col- 
lision, in  its  strict  nautical  and  legal  acceptation,  originally  meant 
the  impinging  upon  one  another  of  vessels  while  being  uavigatcd, 
but,  in  course  of  time,  and  by  common  usage,  the  application  of  the 
term  has  been  so  far  extended,  in  this  country,  at  least,  as  to  include 
the  impact  of  a  vessel  with  other  floating  objects."  It  is  neverthe- 
less held  in  this  case,  that  forcing  a  boat  through  ice,  heedless  of  tlie 
risk,  is  not  a  "collision."  A  similar  holding  will  be  found  in 
Standard  Marine  Ins.  Co.  v.  Nome  Beach  etc.  Co.,  133  Fed.  636. 
To  constitute  a  collision  between  vessels,  both  vessels  need  not  be 
in  motion:  London  Assurance  v.  Companhia  De  Moagens  Do  Bar- 
reiro,  167  U.  S.  149,  17  Sup.  Ct.  Rep.  785,  42  L.  ed.  113. 
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CO^nrOXWEALTH  V.  SISSON. 

[189  Mass.  247,  75  N.  E.  G19.1 

JUDICIAL  ACTION,  What  is  not.— The  Order  of  the  Fish 
and  Game  Commission  determining  that  the  discharge  of  sawdust 
from  a  mill  into  a  stream  would  materially  injure  the  fish  therein, 
(liroctiiig  the  erection  of  a  blower,  and  forbidding  the  making  of  a 
nile  of  sawdust  in  connection  with  the  mill,  while  not  a  general 
logulation.  is  not  judicial  action,      (p.  O.'iS.) 

CONSTITUTIONAL  LAW— Forbidding  the  Discharge  of  Saw- 
dust into  a  Stream. — It  is  within  the  power  of  the  legislature  to  pro- 
tect and  preserve  the  edible  fish  in  the  rivers  and  brooks  of  the 
state,  and  for  that  purpose  to  forbid  any  sawdust  being  discharged 
into  any  brook  containing  such  fish.     (p.  634.) 

CONSTITUTIONAL  LAW.— The  Eight  to  Run  a  Sawmill  on 
the  Bank  of  a  Brook  or  River  is,  like  all  other  rights  of  property, 
subject  to  1)0  regulated  by  the  state  when  the  unrestrained  exercise 
of    it    conflicts    with    other    rights,    private    or    public,      (p.    0.34.) 

A  PRESCRIPTIVE  RIGHT  to  Discharge  Sawdust  into  a  Stream 
is  not  acquired  by  the  exercise  of  such  right  for  thirty  years  before 
the  people  of  the  state  interposed  by  the  enactment  of  legislation 
regulating  such  right  for  the  purpose  of  preserving  fish  in  the  brooks 
;ind  rivers  of  the  state,      (p.  635.) 

CONSTITUTIONAL  LAW.— The  Legislature  may  Delegate  to 
the  Fish  and  Game  Commission  the  power  to  determine  which  of  the 
brooks  and  rivers  of  the  state  have  in  them  fish  of  suflicient  value 
to  warrant  the  prohibition  or  regulation  of  the  discharge  of  sawdust 
therein,      fpp.    634,    635.) 

FISH  AND  GAME  COMMISSION,  Powers  Exercised  by  are 
not  Judicial. — The  power  delegated  to  the  fish  and  game  commission 
to  fit  the  details  of  regulation  to  tlie  circumstances  of  each  case  is 
ni  ;x  cliaracter  long  exercised  by  such  commission  and  their  predeces 
sors.  and  is  legislative  and  not  judicial.  The  fish  commission  need  not 
act  sworn   evidence,  nor  grant   hearings  to  parties  interested,  and 

its  action  is  as  final  as  is  the  action  of  the  legislature  in  enacting  a 
statut(>.  Hence,  the  questions  of  fact  passed  on  by  the  commissioners 
in  ado]>ting  the  provisions  enacted  by  them  cannot  be  tried  over  in 
any  court,      (p.  63.^.) 

IT.  C.  Jo.vner.  for  the  defendants. 

J.  F.  Noxon,  district  attorney,   for  the  eommon wealth. 

-•'  liOTvTNCJ.  J.  These  arc  two  couiphiints,  one  acrainsi 
(^aeli  defendant,  eharirin^'  them  .severally  with  pennittinj;  saw 
ijust  to  he  diseharued  into  the  Konkaf)ot  river,  on  March  2f>. 
190").  in  violation  of  an  order  made  hy  the  fish  and  game  com 
missjoners  ninh'i-  liiniscd  T^aw.s,  chapter  91,  section  8,  dated 
.\n-u-t  1.  1004. 

The  order,  aft(>r  reeitinu:  the  authority  fjiven  by  the  act,  an<! 
^tntinu'  that  the  mill  here  in  question  owned  hy  tli(>  defend 
,'U)t>  h;id  I'oon  exannned  hy  the  board  and  that   it  had   beni 
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determined  by  the  board  that  the  fish  in  the  brook  are  of  suffi- 
cient value  to  warrant  the  prohibition  of  the  discharge  of 
sawdus't  into  it,  and  that  the  discharge  of  sawdust  from  the 
defendants'  mill  into  said  brook  materially  injures  the  fish 
therein,  directs  the  defendants  (1)  to  erect  a  blower  or  take 
other  means  approved  by  the  commissioners  to  prevent  the 
discharge  of  sawdust  from  said  mill  into  said  brook,  directly 
or  indirectly,  and  -^^  (2)  not  to  accumulate  a  pile  of  sawdust 
on  the  bank  of  the  brook  so  that  it  may  be  liable  to  fall  into 
the  stream  or  be  swept  away  by  a  rise  of  water 

At  the  trial  [in  the  superior  court  -before  Crosby,  J.]  it 
Avas  proved  that  this  order  was  served  on  the  defendants  on 
or  before  July  1,  1904,  and  that  the  defendants  continued  to 
discharge  sawdust  into  Konkapot  river  up  to  the  time  these 
complaints  were  instituted.  It  also  appeared  that  there  were 
edible  fish  in  the  river  at  the  time  the  board  passed  the  order 
in  question. 

The  defendants  offered  to  show  in  substance  that  the  com- 
missioners in  making  the  order  did  not  act  on  sworn  evidence 
or  personal  knowledge  as  to  the  fish  or  the  sawdust;  that  in 
the  spring  of  1905  the  defendants  asked  for  a  hearing,  which 
the  commissioners  denied ;  that  the  mill  has  been  used  as  it  is 
now  used  for  more  than  thirty  years,  under  a  claim  of  right, 
and  that  the  right  was  admitted  by  the  next  mill  owner  be- 
low ;  and  finally,  that  a  compliance  with  the  order  ns  to  a 
blower  would  impair  the  efficiency  of  the  mill  about  twenty- 
five  per  cent;  that  the  sawdust  could  not  be  sold;  and  to  cart 
it  away  would  entirely  destroy  the  value  of  the  land  for  mill 
purposes;  This  evidence  was  excluded,  and  an  exception  was 
taken. 

The  defendant  then  made  the  following  six  requests  for 
rulings,  to  wit: 

"1.  That  the  act  of  the  commissioners  on  fisheries  and 
game,  by  which  they  determine  that  the  fish  in  any  brook  or 
stream  are  of  sufficient  value  to  warrant  the  prohibition,  or 
regulation,  of  the  discharge  of  sawdust  from  any  particular 
sawmill  materially  injures  such  fish,  is  a  judicial  act,  which 
can  be  lawfully  performed  only  after  the  hearing  of  evidence 
bearing  upon  the  questions  involved  viz.,  the  value  of  the  fish 
in  such  brook  or  stream,  and  the  effect  of  such  sawdust  as  in- 
juring such  fish. 

"2.  That  the  order  in  this  case,  having  been  passed  by  the 
commissioners,  without  hearing  any  evidence;  and  without  any 
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knowledgre  by  them  of  the  value  of  the  fish  in  the  stream  or 
the  amount  of  water  in  the  stream,  or  the  amount  of  sawdust 
that  is  discharged  by  defendants'  sawmill  into  the  stream,  is 
not  a  lawful  order  under  the  statute  and  is  not  binding  upon 
the  defendants. 

a4«  '<3  That  the  defendants,  and  the  predecessors  in  title, 
havMnj?  been  discharging  sawdust  from  their  sawmills  for  more 
than  twenty  years  consecutively,  under  a  claim  of  right,  into 
the  Konkapot  river,  have  acquired  by  prescription  a  title  to 
jjuch  right,  and  such  right  is  their  property,  of  which  they 
cannot  be  deprived  without  compensation. 

"4.  That  section  8  of  chapter  91  of  the  Revised  Laws 
makes  no  provision  for  compensation  to  the  owner  of  a  saw- 
mill, who  is  forbidden  by  an  order  of  the  commissioners  to  dis- 
charge sawdust  into  a  brook  or  stream,  and  said  statute  is 
therefore  unconstitutional  and  void  so  far  as  these  defendants 
are  concerned. 

"5.  That  this  order  of  the  commissioners  so  interferes  with 
the  use  of  the  property  of  the  defendants  as  to  amount  to  a 
taking  of  such  property  for  public  use,  and  the  order  is  void, 
as  no  compensation  to  the  defendants  for  such  taking  is  pro- 
vided by  the  order  or  by  the  statute  under  which  the  ordei- 
is  made. 

"6.  That  this  order  of  the  commissioners  so  interferes  with 
the  use  of  the  property  of  the  defendants  as  to  seriously  dam- 
taking  of  such  property  for  public  use,  and  the  order  is  void, 
as  no  provision  is  made  either  in  the  order  or  the  statute  under 
which  the  order  is  created  for  compensating  the  defendants 
for  sucli  damage   impairment  or  injury  to  their  property.'' 

The  judge  refusal!  to  make  any  of  these  rulings,  and  din^cted 
a  verdict  of  guilty  in  each  case,  imposing  a  line  of  fifteen 
dollars  on  each  defendant.  The  cK^fendants  excepted,  and 
the  judge  on  their  motion  suspended  sentence  until  the  ques- 
tions of  law  involved  could  be  determined  b^  this  court. 

Tlie  defendants'  grievance  is  that  by  an  order  of  the  board 
of  fish  and  game  commissioners  the.\  have  been  deprived,  with- 
out compensation  being  made  therefor,  of  the  right  to  conchid 
the  business  of  sawint;  wood,  as  they  and  their  predecessors 
in  title  have  conducted  it  for  thirty  years  last  past;  that  from 
this  decision  there  is  no  appeal;  and  that  not  only  was  the 
order  made  withoul  a  bearing,  hut  wheu  a  hearing  was  asked 
for  by  the  defendants  it  was  denied. 
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250  Their  contention  is :  1.  That  under  the  act  they  had  a 
right  to  be  heard  at  the  trial  in  the  superior  court  on  the  ques- 
tions of  fact  determined  by  the  board ;  2.  That  they  could  not 
be  deprived  by  the  board  of  their  prescriptive  right  to  dis- 
charge sawdust  into  Konkapot  river  without  being  heard  and 
by  a  finding  not  mt^de  on  sworn  evidence ;  and  3.  That  under 
any  circumstances  this  right  cannot  be  taken  Avithout  compen- 
sation being  made  for  it. 

In  support  of  their  contention  they  argue  that  the  board,  in 
determining  (1)  that  the  fish  in  Konkapot  river  are  of  suffi- 
cient value  to  Avarrctiit  the  prohibition  or  regulation  of  the  dis- 
charge of  sawdust  therein,  and  (2)  that  the  discharge  of  saw- 
dust from  the  defendants'  mill  materially  injured  such  fish, 
was  a  judicial  action ;  and,  in  connection  with  this  argument, 
they  rely  on  the  distinction  pointed  out  in  City  of  Salem  v.  East- 
ern R.  R.,  98  Mass.  431,  96  Am.  Dec.  650.  between  the  action 
of  a  local  board  of  health  in  making  general  regulations  re- 
specting articles  capable  of  conveying  infection  or  creating 
sickness  and  the  authority  of  such  a  board  to  examine  into  the 
existence  of  any  specific  case  of  nuisance,  filth  or  cause  of 
sickness  dangerous  to  the  public  health  and  to  make  an  ordoi" 
for  the  removal  of  it.  The  former  being  a  rule  for  all  is  legis- 
lative in  character;  the  latter  being  a  determination  as  to  a 
l)articular  thing  resulting  in  an  orier  to  the  owner  of  it  to 
do  a  specified  act  is  judicial  in  character.  For  a  later  case 
where  it  is  pointed  out  that  similar  legislative  and  judicial 
powers  are  given  to  the  state  board  of  health  in  connection 
with  the  pollution  of  a  body  of  water  used  as  a  supply  of  a 
city  or  town,  see  Nelson  v.  State  Board  of  Health,  186  Mass. 
330,  71  N.  E.  693. 

We  agree  with  the  defendants'  counsel  as  to  what  the  order 
here  in  question  is  not.  We  agree  that  it  is  not  a  general  regu- 
lation. What  is  determined  by  it  is  that  the  discharge  of  saw- 
dust from  the  defendants'  mill  materially  injures  the  fish  in 
Konkapot  river,  and  it  orders  the  defendants  to  erect  a  blower, 
and  forbids  the  defendants  making  a  pile  of  sawdust  in  con- 
nection with  the  mill;  and  it  resulted  in  an  orrler  served  on 
these  defendants  to  do  these  acts  This  is  not  a  general  regula- 
tion. Bui  we  do  not  agree  that  because  it  is  not  a  general 
regulation  n  is  a  judicial  action  The  question  to  be  decided 
here  does  not  depend  upon  a  choice  between  the  two  classes 
dealt  with  in  ^si  Salem  v.  Eastern  R.  R.,  98  Mass.  431,  96 
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Am.  Dec.  650,  and  in  Nelson  v.  State  Board  of  Health,  186 
.■\rass.  330,  71  N.  E.  693,  and  for  these  reasons:  We  are  of 
opinion,  in  the  first  place,  that  it  is  within  the  power  of  the 
lofrislature  to  protect  and  preserve  edible  fish  in  the  rivers 
and  brooks  of  the  commonwealth,  and  for  that  purpose,  if  they 
think  proper,  to  forbid  any  sawdust  being:  discharged  into  any 
brook  containing  such  fish. 

The  right  to  run  a  sawmill  on  the  bank  of  a  brook  or  a  river 
is,  like  all  rights  of  property,  subject  to  be  regulated  by  the 
legislature  when  the  unrestrained  exercise  of  it  conflicts  with 
other  rights  public  or  private:  See  Conmionwealth  v.  Alger,  7 
Cush.  53;  Rideout  v.  Knox,  148  :\Iass.  368,  12  Am.  St.  Rep. 
r)60,  19  N.  E.  390,  2  L.  R.  A.  81.  The  defendants'  contention 
that  they  have  a  prescriptive  right  to  discharge  sawdust  into 
the  river  (even  if  it  kills  or  injures  the  fish  therein),  which 
jirescriptive  right  cannot  be  taken  away  or  impaired  without 
compensation  being  made  therefor,  means  this  and  nothing 
more:  Where  the  legislature,  up  to  the  passage  of  the  act  here 
in  question  (Stats.  1890,  c.  129),  had  not  regulated  the  busi- 
ness of  sawing  Avood  on  the  banks  of  streams  having  in  them 
edible  fish,  and  where,  in  the  absence  of  such  regulation,  the 
defendants  had  discharged  sawdust  into  the  stream  for  thirty 
years,  the  people  >iave  lost  the  power  to  regulate  the  coniiiet- 
ing  rights  of  sawmills  on  the  bank  of  the  stream  and  to  pre- 
serve fish  in  the  stream  itself.  The  statement  of  the  proposi- 
tion is  enough  to  show  that  there  is  nothing  in  it.  The  deci- 
sion in  Attorney  General  v.  Revere  Copper  Co.,  152  jNIass.  44'4, 
25  X.  E.  605,  9  L.  R.  A.  510,  relied  on  by  the  defendants, 
is  confined  to  the  gaining  of  prescriptive  rights  -v^ith  respect  to 
property  owned  by  the  public  under  a  statute  of  limitations 
which  puts  the  property  rights  of  the  public  on  the  same  basis 
as  those  of  individuals. 

We  are  of  opinion,  in  tlu^  second  place,  that  in  case  the  legis- 
lature tliought  that  in  regulating  tiio  conflicting  rights  of  indi- 
viduals to  run  sawmills  on  the  banks  of  a  river  on  the  one 
hand,  and  of  tlit;  public  on  the  other  hand  to  have  fish  live  and 
increase  in  the  same  stream,  it  was  not  worth  while  to  forbid 
sawdust  being  discharged  into  every  stream  in  which  there 
were  edible  fish,  they  could  leave  to  a  board  having  j)eculiai- 
knowledge  on  the  sul)ject  the  selection  of  the  brooks  and 
rivers  in  which  the  fish  were  of  sufficient  value  to  warrant  the 
l>i-n}iibition  or  regnlati(»n  -•"-  of  the  discharge  of  sawdust.  The 
ri'jlit  of  tlie  loL'islatnre  to  deleirnte  some  legislative  functions 
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to  state  boards  was  considered  by  this  court  in  Brodbine  v. 
Revere,  182  INfass.  598,  66  N.  E.  607. 

And  further,  in  case  the  legislature  thought  that  an  act 
■which  forbade  any  sawdust  to  be  discharged  into  any  of  the 
streams  selected  by  the  board  was  an  unnecessarily  stringent 
one,  they  could  in  our  opinion  leave  it  to  the  board  to  settle  in 
each  particular  case  the  practical  details  required  to  harmon- 
ize best  these  two  conflicting  rights. 

The  powers  thus  delegated  to  the  board  of  fitting  the  details 
of  regulation  to  the  particular  circumstances  of  each  case  is  of 
the  same  character  as  that  long  exercised  by  the  fish  and  game 
commissioners  and  their  predecessors  the  board  of  inland  fish- 
eries in  prescribing  the  details  of  the  construction  of  the  fish- 
ways  to  be  constructed  in  dams  where  by  law  fishways  have  to 
be  maintained :  See  Stats.  1866,  c.  238,  sees.  2,  6 ;  Stats.  1867, 
c.  344;  Pub.  Stats.,  c  91,  sec.  4.  See,  also,  Prov.  Stats.  1745- 
46,  c.  20;  3  Prov.  Laws,  state  ed.,  267.  These  acts  provide  that 
the  board,  after  examination  of  dams  upon  rivers  where  the 
law  requires  fishways,  is  to  determine  whether  the  fishways  in 
existence  are  sufficient,  and  to  prescribe  by  an  order  in  writing 
what  changes  or  repairs,  if  any,  shall  be  made,  and  at  what 
times  the  fishways  are  to  be  kept  open,  and  to  give  notice 
thereof  to  the  owners  of  such  dams.  The  action  of  the  fish 
commissioners  under  these  acts  is  unquestionably  legislative 
in  character,  and  we  cannot  doubt  that  their  action  under 
them,  exercised  and  acquiesced  in  by  the  public  for  this  length 
of  time,  is  valid. 

The  result  is  that  in  our  opinion  the  action  of  the  board  in 
the  case  at  bar  was  the  working  out  of  details  under  a  legisla- 
tive act.  The  board  is  no  more  required  to  act  on  sworn  evi- 
dence than  is  the  legislature  itself,  and  no  more  than  in  case  of 
the  legislature  itself  is  it  bound  to  act  only  after  a  hearing  or 
to  give  a  hearing  to  the  plaintiflE  when  he  asks  for  one;  and 
its  action  is  final,  as  is  the  action  of  the  legislature  in  enacting 
a  statute.  And  being  legislative,  it  is  plain  that  the  questions 
of  fact  passed  upoxi  by  the  commissioners  in  adopting  the  pro- 
visions enacted  by  tbem  cannot  be  tried  over  by  the  court.  This 
court  has  been  recently  asked  to  try  over  the  expediency  of 
compulsory  vaccination  in  an  action  under  a  statute  requiring 
it:  Commonwealth  ^53  ^  Jacobson,  183  Mass.  242,  66  N.  E. 
719,  67  L.  R.  A.  935.  On  its  daclining  to  do  so  an  appeal  was 
taken  to  the  supreme  court  of  the  United  States,  and  its  re- 
fusal to  do  so  was  held  to  be    correct :    Jacobson    v.    Massa- 


63S  American  State  Reports,  Vol.  109.  [Mass. 

chusetts,  197  U.  S  11  (see  particularly  p.  30),  25  Sup.  Ct. 
"Rep.  358,  49  L.  ed.  '»-t3.  See,  also,  Devens,  J.,  in  Train  v.  Bos- 
ton Disinfecting  Co.,  144  Mass.  523,  59  Am.  Rep.  113,  11  N.  E. 
129. 

The  practical  result  is  that  the  defendants  are  forbidden  to 
conduct  their  sawmill  as  they  had  conducted  it  for  thirty 
years,  hy  a  board  who  have  not  heard  evidence  and  have  re- 
fused the  defendants  a  hearing;  that  the  action  of  the  board 
is  final,  and  that  no  compensation  is  due  to  them. 

This  result  may  seem  strange.  But  it  is  no  less  strange  than 
the  practical  results  in  cases  which  are  decided  law.  Take  the 
case  before  the  court  in  Nelson  v.  State  Board  of  Health,  186 
Mass.  330,  71  N.  E.  693,  namely,  a  farm  on  the  banks  of  a 
pond  used  as  the  water  supply  of  a  town.  The  state  board  of 
health  can  pass  a  general  regulation  under  section  113  of  the 
Revised  Laws,  chapter  75,  forbidding  privies  within  a  speci- 
fied distance  from  its  shore,  and  if  the  defendant  had  had  a 
privy  there  for  thirt>  years  his  right  to  maintain  it  would  cease 
although  the  order  was  made  without  hearing;  and  the  action 
of  the  board  is  final.  On  the  other  hand,  if  the  board  had  pro- 
ceeded under  sectioi-  118  to  investigate  this  particular  privy, 
the  defendant  would  have  been  entitled  to  a  hearing,  and,  on 
appeal,  to  a  jury,  as  provided  by  section  119.  Again,  take  for 
example  the  regulation  of  a  local  board  of  health  in  question 
in  Trnin  v.  Boston  Disinfecting  Co.,  144  Mass.  523,  59  Am. 
Rep.  113,  11  N.  E.  129,  requiring  all  rags  arriving  at  the  port 
of  Boston  from  any  foreign  port  to  be  disinfected  at  the  ex- 
pense of  the  owner  before  being  discharged.  The  power  of 
the  local  board  of  health  to  declare  these  rags  a  nuisance  per 
se,  so  as  to  impose  upon  the  owner  without  trial  the  expense  of 
di.sinfecting  them,  was  established  by  this  court  in  that  ca.se. 
Had  the  local  board  undertaken  to  investigate  the  particular 
rags  in  question  in  Train  v.  Boston  Disinfecting  Co.,  under 
their  jurisdiction  to  in(|uire  into  sources  of  filth,  and  they  had 
been  authorized  under  that  act  to  abate  the  nuisance  if  they 
found  the  rags  to  be  a  nuisance,  by  ordering  them  to  be  disin- 
fected at  the  expense  of  the  defendant,  they  would  have  had 
to  give  the  defendant  a  lienring  on  notice,  and  from  their  de- 
cision the  defendant  would  have  had  a  right  to  a  trial  by  jur^^ 
That  is  what  was  decided  in  Salem  v.  Eastern  R.  R.,  98  Ma.ss. 
431,  96  Am.  Dec.  650. 

'^''^  That  is  to  say,  on  the  one  hand  where  the  law  is  general 
and  the  question  is  whether  under  it  the  defendants  are  com- 
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mitting  a  nuisance,  the  facts  are  determined  by  judicial  action. 
On  the  other  hand,  the  determination  of  the  same  facts  is  legis- 
lative in  ease  the  legislature  decides  to  make  the  thing  a  nui- 
sance per  se.  And  where  it  is  legislative  it  is  final  and  no  hear- 
ing is  necessary;  and  where,  as  is  the  case  here,  it  is  made  in 
the  exercise  of  the  police  power,  no  compensation  is  due.  The 
d3legation  of  such  legislative  powers  to  a  board  is  going  a 
great  way.  But  the  remedy  is  by  application  to  the  legislature 
if  a  remedy  should  be  given.  In  our  opinion  it  is  within  its 
constitutional  power,  and  the  court  can  give  no  remedy. 

For  similar  cases  where  the  use  which  can  be  made  of  prop- 
erty has  been  left  to  the  final  determination  of  boards,  see  New- 
ton v.  Joyce,  166  Mass.  83,  55  Am.  St.  Rep.  385,  44  N.  E.  116; 
Commonwealth  v.  Roberts,  155  Mass.  281.  See,  also,  in  this 
connection.  Wares,  Petitioner,  161  Mass.  70,  36  N.  E.  586. 
The  difference  between  the  majority  and  the  minority  of  the 
court  in  Miller  v.  Horton,  152  Mass.  540,  was  on  the  construc- 
tion of  the  act  ther    in  question. 

Exceptions  overruled. 


A  Statute  Prohibiting  the  Deposit  of  Sawdust  in  fhe  waters  of  a  lake 
or  any  of  its  tributaries,  thus  rondoring  the  waters  thereof  unwhole- 
some, is  a  proper  exorcise  of  the  police  power;  State  v.  Griffin,  69 
N.  H.  1,  76  Am.  St.  Eep,   139. 


PIERCE  V.  PERRY. 

[189  Mass.  332,  75  N.  E.  734.] 

LIMITATION  OF  ACTIONS— Trustee,  Who  is.— A  brother 
who  acts  as  the  financial  agent  of  his  unmarried  sister,  collecting, 
managing  and  dealing  with  her  property  as  if  it  were  his  own,  and 
having  possession  of  all  her  securities  and  investments,  may  be  found 
to  have  been  a  trustee  for  her,  so  that  the  statute  of  limitations  will 
not  bar  a  suit  brought  by  her  executors  against  liim  for  an  account- 
ing,    (p.    640.) 

LIMITATION  OF  ACTIONS— Pleading  the  Statute  by  Setting 
Out  the  Facts. — Where  the  bill  for  an  accounting  sets  out  facts  sulli- 
cient  to  avoid  the  statute  of  limitations,  or  to  show  that  it  was 
never  applicable,  and  the  defendant  pleads  the  statute,  the  plaiutiif 
need  not  interpose  any  additional  replication,      (p.  640.) 

LIMITATION  OF  ACTIOiiS  Against  Trustee. — Tn  the  absence 
of  a  demand,  the  statute  of  limitations  does  not  apply  to  an  action 
against  a  trustee  for  an  accounting,      (p.  640.) 
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"W.  L.  Putnam  and  S.  Bell,  for  the  plaintiffs. 

H.  R.  Bailey  and  P.  G.  Bolster,  for  the  defendants. 

»33  HAMMOND,  J.  1.  The  defendants  contend  that  the 
statute  of  limitations  is  a  bar  to  the  recovery  of  any  sum  re- 
ceived by  Oliver  II.  T*erry  more  than  six  years  before  the  brinjr- 
ing  of  this  suit.  The  total  amount  which  it  is  contended  is 
thus  barred  is  nine  thousand  two  hundred  and  thirly-citrht 
dollars  and  seventy-seven  cents,  including  interest.  The  de- 
fendants contend  that  the  relation  of  Perry  to  his  sister,  the 
plaintiff's  testatrix,  was  not  that  of  a  trustee,  but  simply  that 
of  a  single  agent  for  the  collection  of  money  and  a  mere  cus- 
todian. As  to  this  the  master  has  found  that  "he  was  not  a 
mere  custodian,  as  claimed  by  the  defen.se,  and  that  he  was 
more  than  a  financial  agent,  as  alleged  in  the  bill ;  that  he  was 
really  a  trustee,  [and]  that  the  statute  of  limitations  did  not 
run  in  his  favor."  This  finding  should  stand  unless  upon  the 
facts  found  and  evidence  reported  it  appears  to  be  erroneous. 

As  to  this  question  of  tnist,  although  the  master  has  not  re- 
ported the  evidence  verbatim,  he  states  that  he  has  reported  it 
in  sub-stance.  The  report  is  somewhat  voluminous,  but  the  fol- 
lowing may  be  regarded  as  a  brief  summary  of  the  facts  bear- 
ing upon  this  question. 

Oliver,  the  defendant,  Martha,  the  plaintiff's  testatrix,  and 
Mrs.  ]\Ioselcy  were  the  three  surviving  children  of  Augustus 
B.  Perry,  who  died  in  November,  1887,  leaving  his  property, 
real  and  personal,  one-half  to  Oliver  and  one-quarter  to  each 
of  his  daughters.  Oliver  and  Mr.  Moseley,  the  husband  of  one 
of  the  daughters,  were  the  executors,  and  tliey  kept  the  ac- 
counts in  the  name  of  A.  B.  Perry  &  Company.  They  man- 
aged the  real  astate,  and  from  time  to  time  made  division  of 
the  rents  and  of  the  principal  and  income  of  the  personal 
property.  Up  to  the  ^^*  time  of  her  father's  death  ]\lartlia 
had  no  property  of  her  own.  She  was  then  fifty-seven  years 
old.  "She  had  always  lived  at  home  with  her  parents,  and, 
with  the  exception  of  a  trip  to  Europe  .some  years  before  her 
father's  death,  her  life  had  been  simple  and  uneventful."  She 
was  an  intelligent  woman,  but  up  to  the  time  of  her  father's 
death  she  had  no  particular  knowledge  of  or  experience  in 
business  matters.  Her  sliare  of  her  father's  estate  amounted 
to  more  than  thirty  thousand  dollars.  She  liked  to  travel.  an<l 
although  "economical,  even  close,"  she  spent  consideraljle 
nioiiey  in  gratifying  this  taste.    Besides  making  short  journeys 
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she  went  onee  to  Alaska,  once  to  the  Yellowstone  Park,  and 
twice  to  Europe;  and  at  the  time  of  her  death  which  occurred 
very  suddenly,  she  was  planning  a  trip  to  Japan.  She  does 
not  seem  to  have  collected  any  money  herself.  Her  part  was 
paid  to  her  brother,  and  when  she  needed  money  she  went  to 
him. 

On  May  12,  1888,  Mr.  Moseley  brought  her  a  cheek  for  her 
first  dividend  of  income  and  gave  it  to  her.  She  took  it,  but 
said  that  he  might  as  M^ell  "pay  the  dividends  to  Oliver."  Ac- 
cordingly the  subsequent  checks  for  her  share  were  by  her 
instructions  drawn  to  the  order  of  "Oliver  H.  Perry,  trustee," 
and  were  by  him  so  indorsed  and  deposited  with  his  own  funds 
in  a  national  bank.  On  June  12,  1888,  Oliver,  Martha  and 
Mrs.  Moseley  received  their  respective  shares  of  certain  rail- 
road bonds,  a  part  of  their  father's  estate.  Mrs.  Moseley  re- 
ceived hers,  but  Oliver  said  to  Martha  that  he  would  keep  hers 
in  his  box  without  charge;  she  told  him  to  do  so,  and  he  put 
them  there  together  with  other  bonds  which  he  afterward 
bought  for  her.  The  coupons  from  these  bonds  were  deposited 
like  the  dividends  in  his  name  at  the  bank.  In  1889,  a  house  be- 
longing to  the  estate  of  Augustus  B.  Perry  was  sold,  the  pur- 
chaser giving  a  mortgage  back  for  two  thousand  dollars,  which, 
at  the  defendant's  suggestion,  was  taken  in  Martha's  name  as 
an  investment.  It  is  not  profitable  to  recite  further  details 
of  the  collection  by  Oliver  of  money  belonging  to  his  sister 
Martha's  estate.  The  report  goes  into  the  matter  verv^  fully. 
and  it  is  sufficient  to  say  that  she  personally  had  but  little, 
if  anything,  to  do  with  the  collection  or  investment  of  her 
money  or  with  the  care  of  it. 

Owing  to  the  death  of  both  principals  there  is  but  little 
information  as  to  what  express  contract,  if  any,  Avas  made 
^^^  between  them,  and  what  there  is  comes  entirely  from  Oliver. 
In  May,  1900,  speaking  to  one  of  the  tenants  in  a  store  belong- 
ing to  the  estate,  respecting  his  relations  with  his  sister,  he  said 
that  Martha  had  told  him  to  do  with  her  property  as  he  woukl 
with  his  own.  He  also  told  one  Grant,  a  close  personal  friend 
of  his,  that  he  had  charge  of  his  sister's  property;  and  to  an- 
other friend  he  said  that  he  kept  the  bonds  in  his  box  because 
his  sister  did  not  want  to  pay  the  expense  of  a  separate  one. 
and  that  he  had  told  her  that  he  would  take  care  of  her  prop- 
erty as  he  did  of  his  own.  In  a  letter  of  July  2,  18S8,  he  in- 
coupons,  and  he  asks  what  she  wants  him  "to  do  with  the 
foruLs  her  that  he  has  collected  the  money  on  certain  bond 
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money."  In  another  letter  he  says:  **I  deposited  at  Provident 
Savinjzs  Bank  for  you  six  hundred  dollars;  believe  they  don't 
pay  interest  over  one  thousand  dollars;  so  when  you  have  some 
more  money,  if  you  do  not  want  to  use  it  rijjht  off,  should  buy 
a  bond,  say  the  N.  Y.  &  N.  E.  first,  but  when  it  comes  round 
you  can  tell  "  lie  afterward  boiiprht  such  a  bond  and  told  Mr. 
Afoseley  he  had  bought  it  for  Martha. 

We  are  of  opinion  that  upon  .he  whole  evidence  the  question 
whether  he  was  the  mere  custodian  of  the  property  of  his  sister 
or  whether  there  was  an  element  of  trust  in  the  relation  be- 
tween them  was  a  question  of  fact  for  the  master,  and  we  can- 
not .say  that  the  finding:  that  the  relation  was  one  of  trust  was 
clearly  erroneous,  so  far  as  respected  the  defense  of  the  stat- 
ute of  limitations:  See  Jones  v.  McDennott,  114  Mass.  400; 
Campbell  v.  Whoriskey,  170  Mass.  63,  48  N.  E.  1070. 

2.  The  defendants  further  contend  that  as  they  have 
pleaded  the  statute  of  limitations  as  a  bar,  the  plaintiffs  were 
hound  either  to  allege  in  their  bill  the  facts  which  avoid  it  by 
any  exception,  or  specially  reply  to  it.  The  defendants  con- 
tend that  the  plaintiff's  have  done  neither.  The  true  rule  is 
tersely  stated  in  Piatt  v.  Vattier.  9  Pet.  405,  416,  9  L.  ed.  173 : 
"And  the  doctrine  is  now  clearly  established,  that  if  the  stat- 
ute of  limitations  is  relied  on  as  a  bar,  the  plaintiff,  if  he  would 
avoid  it  by  any  exception  in  the  statute,  mu.st  explicitly  allege 
it  in  his  bill,  or  specially  reply  [to]  it;  or,  what  is  the  modern 
practice,  amend  his  bill,  if  it  contains  no  suitable  allegation  to 
meet  the  bar." 

While  it  is  true  as  contended  by  the  defendants  that  there  is 
no  special  replicatior  here,  we  are  of  opinion  that  the  bill  sets 
"*''^"  out  enough  to  avoid  the  statute,  or  rather  to  show  that 
the  statute  is  not  applicable.  It  sets  out  that  the  defendant 
Oliver  acted  as  the  financial  agent  and  trusted  adviser  of  the 
plaintiff's  testate,  and  as  such  did  the  various  acts  dascribed  in 
the  bill.  It  thus  sets  out  a  trust.  To  such  a  trust  the  statute 
is  not  applicable,  at  least  in  the  absence  of  a  demand :  Camp- 
bell V.  Whoriskey,  170  ]\rass.  63,  48  N.  E.  1070.  It  is  not  a 
claim  against  which  the  statute  would  run  and  which  would  be 
barred  by  it  but  for  some  exception  upon  which  the  plaintiff 
relies,  but  is  a  case  against  which  the  statute  does  not  run. 

Exceptions  to  the  master's  report  overruled;  decree  for  the 
plaintiff's  accordingly. 


Limitation  of  Acttovs  (us  Between   Trustee  and  trvistor  is  the  aubject 
of  a  monographic  note  to  Miles  v.  Thome,  99  Am.  Dec.  389-399.     The 
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general  rule  is,  that  trustees  eannot,  during  the  continnaTioe  of  the 
trust,  plead  the  statute  of  limitations  against  a  claim  of  the  cestui 
que  trust:  Teasley  v.  Bradley,  110  Ga.  497,  78  Am.  St.  Rep.  113; 
Jones  V.  Home  Sav.  Bank,  118  Mich.  155,  74  Am.  St.  Rep.  377;  Faw- 
cett  V.  Fawcett,  85  Wis.  332,  39  Am.  St.  Rep.  844. 

The  Statute  of  Limitations  Must  he  Pleaded  in  order  to  be  available 
as  a  defense:  Fred  Miller  Brew.  Co.  v.  Capital  Ins.  Co.,  ]ll  Iowa,  590, 
82  Am.  St.  Rep.  529;  Gilbert  v.  Hewetson,  79  Minn.  326,  79  Am.  St. 
Rep.  486;  Valz  v.  First  Nat.  Bank,  96  Ky.  543,  49  Am.  St.  Rep.  306; 
Oibson  V.  Green,  89  Va.  524,  37  Am,  St.  Rep.  888.  See,  however, 
JacksoB  V.  Plyler,  38  S.  C.  496,  37  Am.  St.  Rep.  782. 


DESAUTELS  /.  CLOTJTIER. 

[189  Mass.  349,  75  N.  E.  703.] 

MASTER  AND  SERVANT — Neffliffence  of  a  Fellow-servant  In 
Throwing  a  Pick  Without  Warning. — If  the  proprietor  of  an  icehouse 
tells  one  of  his  employes  to  throw  a  pick  over  a  partition  into  an- 
other room,  the  order  can  be  interpreted  only  as  an  order  to  throw 
the  pick  in  a  proper  way  and  place,  and  not  as  telling  him  to  throw 
it  regardless  of  the  safety  of  those  in  the  other  room,  and  if  the 
employe  throws  it  into  the  other  room  without  giving  due  warning, 
whereby  one  of  his  coemployes  is  injured,  the  negligence  is  that  of 
the  fellow-servant  for  which  the  proprietor  is  not  answerable,  (p. 
642.) 

T.  B.  O'Donnell,  for  the  plaintiff. 

W.  Hamilton,  for  the  defendants. 

^^^  LATHROP,  J.  This  is  an  action  of  tort  at  common  law 
for  personal  injuries  received  by  the  plaintiff  M'hiJe  in  the  em- 
plo}-  of  the  defendants.  At  the  trial  in  the  superior  court,  at 
the  close  of  the  plaintiff's  evidence,  the  jude^e  ruled  that  the 
action  could  not  be  maintained,  and  directed  a  verdict  for  the 
defendants.    The  case  is  before  us  on  the  plaintiff's  exceptions. 

The  defendants  were  the  proprietors  of  an  ice  business,  and 
had  an  ice-house  divided  by  partitions  into  compartments  or 
rooms,  each  about  fifty  by  seventy-five  feet  in  extent.  The 
partitions,  according  to  the  plaintiff's  testimony,  were  about 
twenty-seven  feet  in  height,  and  extended  to  within  five  feet  of 
the  roof.  At  the  time  of  the  accident  the  plaintiff  was  working 
with  others  in  room  2,  and  was  injured  by  being  struck  in  the 
foot  by  an  ice  pick,  which  was  thrown  over  the  partition  from 
room  1,  by  a  fellow-servant  named  McFadden.  The  surface  of 
the  ice  in  both  rooms  was  at  the  time  within  about  twelve  feet 
if  the  top  of  the  partition,  an.l  there  was  a  ladder  to  each 
\m.   St.  Rep.,   Vol.   109—41 


642  American  State  Reports,  Vol.  109.  {Mass. 

opening:  in  the  building:,  which  was  used  by  the  workmen  as  the 

surffice  of  tlie  ice  was  raised. 

AToFadden  testified  that  as  he  was  Roino:  up  the  ladder  lead- 
in«r  1o  room  1,  and  when  he  was  fivt  feet  from  the  ^rroiind,  one 
of  the  defendants  "told  him  to  take  the  pick  and  throw  it  over 
in  the  other  room";  that  he  "took  the  pick  and  pot  on  top  of 
the  ice,  and  threw  the  pick,  and  called  out  to  the  men  below  to 
look  out";  that  "he  hollered  'look  out'  before  he  threw  the 
pick  over  and  then  threw  the  pick."  He  was  then  asked: 
"ITow  loni?  after  you  hollered  'look  out  below'  that  you  threw 
the  pick?"  He  answered:  "When  I  threw  the  pick  I  hol- 
lered." 

This  evidence  indicates  very  strongly  that  the  warning  and 
the  act  of  throwing  were  separated  by  only  a  slight  interval  of 
time,  if  they  were  not  simultaneous.  This,  too,  is  shown  by  the 
testimony  of  the  plaintiff,  who  testified  through  an  interpreter. 
Tie  was  asked,  "ITow  long  was  it  after  you  heard  somebody 
call  out  to  look  out  was  it  before  you  got  hurt?"  The  answer 
was:  "He  only  had  time  to  get  his  head  up."  The  plaintiff 
had  previously  testified  that  at  the  time  he  was  hurt  he  had 
just  put  a  sake  of  i«  e  in  its  place;  that  he  was  stooping  down 
and,  as  he  straightened  up,  the  pick  fell  on  his  foot. 

There  can  l)e  no  doubt  that  the  evidence  shows  an  act  of  neg- 
ligence ^'^^  on  the  part  of  McFadden  in  not  ascertaining  where 
the  men  were  who  were  working  in  the  room,  and  in  throwing 
the  pick  over  immediately  after  once  sliouting  "look  out":  but 
as  ]\rcFadden  was  a  fellow-servant  of  the  plaintiff,  the  defend- 
ants cannot  be  held  liable  for  ^McFadden's  act.  It  is  sought, 
therefore,  to  hold  the  defetidants  on  the  ground  that  the  order 
given  was  an  act  of  negligence,  and  that  ^FeFadden  should 
have  been  warned  of  the  danger  of  throwing  tlie  pick  ovei- 
without  giving  adequate  notice.  15ut  this  ^McFadden  knew  as 
well  as  anyone.  The  order  can  be  interpreted  only  as  an  or- 
der to  throw  over  the  pick  in  a  ])roper  way  and  in  a  proper 
place,  and  not  as  telling  him  to  throw  it  over  regardless  of  the 
safety  of  those  in  the  other  room.  This  view  of  the  meanin-^' 
of  an  order  was  taken  in  a  .somewhat  similar  case:  (louiii  v 
Wampanoag  Mills,  172  Mass.  222,  51  X.  E.  1078.  See,  also. 
Gorman  v.  AVoodbury.  17;}  :^la,ss   180,  53  N.  E.  373. 

E.xceptions  overruled. 


7'he  Deci.<ti'^n  in  the  Principal  Ca.tr  fin<ls  support  in  Oonin  v. 
VVaim.aiioaK  Mills,  172  M;.s-.  222,  51  N.  E.  1078;  Griflin  v.  Glen  Mfg. 
Co..  67  N.  11.  287,  30  Atl.  344. 
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TURNER  V.  TTJRNER. 

[189  Mass.  373,   75  N.  E.   612.] 

MAPRTAGE  BY  PERSON  Having  a  Husband  or  Wife  Ltving, 
When  Valid  as  to  the  Innocent  Party,  and  Sufficient  to  Prevent  all 
Action  to  Nullify  It. — If  a  woman  marries  a  man  in  good  faith,  with- 
out tlie  IfDowledge  of  his  prior  marriage,  and  that  he  has  a  wife  then 
living,  and,  after  the  impediment  is  removed  by  the  death  of  the 
first  wife,  continues  to  live  with  him  in  good  faith,  the  marriage 
becomes  legal  under  the  statutes  of  Massachusetts,  and  tlie  wife 
cannot  have  it  annulled  and  declared  void  on  the  ground  that  she 
was  induced  to  enter  into  it  by  the  false  and  fraudulent  representa- 
tions of  the  husband,  and  that  after  she  had  knowledge  of  the  first 
marriage  she  had  never  lived  with  him.     (pp.  644,  645.) 

W.  A.  Gile  and  C.  S.  Dodge,  for  the  libelant 

No  counsel  appeared  for  the  libelee. 

'^'*  HAMINTOND,  J.  This  is  a  petition  for  nullity  of  mar- 
riage.  At  the  hearing  it  appeared  that  at  the  time  of  the 
marriage,  which  occurred  September  16,  1897,  the  libelee  had 
a  wife  then  living.  After  this  marriage  the  first  wife  obtained 
a  divorce  from  the  libelee,  and  in  January,  1809,  she  died. 
In  his  application  for  a  license  for  the  second  marriage  the 
libelee  asserted  that  this  was  to  be  his  first  marriage,  and 
the  libelant  entered  into  the  marriage  in  good  faith,  without 
knowledge  of  the  former  marriage,  relying  upon  the  represen- 
tation of  the  libelee  that  he  was  then  to  marry  for  the  first 
time.  The  parties  continued  to  live  together  as  husband  and 
wife  in  good  faith  on  the  part  of  the  libelant  until  March, 
1904,  when  the  libelee  deserted  her  and  had  continued  such 
desertion  up  to  the  time  of  the  hearing.  The  libelant  did  not 
know  of  the  former  marriage,  nor  of  the  divorce  or  death  of 
the  former  wife,  until  after  the  desertion,  nor  did  she  live  with 
the  libelee  as  his  wife  or  coha*bit  with  him  after  she  learned  of 
his  former  marriage.  There  have  been  no  children  by  his  sec- 
ond marriage. 

The  main  question  is  whether  the  marriage,  although  illegal 
at  the  time  it  was  solemnized,  became  legal  by  virtue  of  Re- 
vised Laws,  chapter  151,  section  6.  This  statute,  which  is  a 
continuation  of  Statutes  of  1895,  chapter  427,  is  as  follows: 
''If  a  person,  during  the  lifetime  of  a  husband  or  wife  with 
•■575  ^vhom  the  marriage  is  in  force,  enters  into  a  subse(iuent 
marriage  contract  with  due  legal  ceremony  and  the  parties 
thereto  live  together  thereafter  as  husband  and  wife,  and  such 
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subsequent  marriafje  contract  was  entered  into  by  one  of  the 
parties  in  pood  faith,  in  the  full  belief  that  the  former  hus- 
band or  wife  was  dead,  that  the  former  marriage  had  been  an- 
nulled by  a  divorce,  or  without  Knowledjje  of  such  former  mar- 
riage, they  shall,  after  the  impediment  to  their  marriage  has 
been  removed  by  the  death  or  divorce  of  the  other  party  to  the 
former  marriage,  if  they  continue  to  live  together  as  husband 
and  wife  in  good  faith  on  the  part  of  one  of  them,  be  held  to 
have  been  legally  married  from  and  after  the  removal  of  such 
impediment,  and  the  issue  of  such  subsequent  marriage  shall 
be  considered  as  the  legitimate  issue  of  both  parents." 

The  case  is  within  the  literal  terms  of  the  statute,  namely, 
a  marriage  illegal  by  reason  of  the  existence  at  the  time  of  a 
former  wife  of  the  husband,  but  nevertheless  entered  into  in 
good  faith  on  the  part  of  the  wife  who  has  no  knowledge  of  the 
former  marriage,  the  removal  of  the  impediment  by  the  death 
of  the  former  wife,  and  a  living  together  as  husband  and  wife 
in  good  faith  on  her  part  for  five  years  thereafter. 

It  is  argued  by  the  libelant  that  the  statute  is  not  applicable 
when  one  of  the  parties  to  the  marriage  has  been  induced  to 
enter  into  it  in  good  faith  by  fraudulent  representation  on  the 
part  of  the  other  as  to  the  existence  of  the  impediment  arising 
out  of  the  fonuer  marriage;  and  moreover,  that  the  petitioner 
cannot  be  said  to  have  lived  with  the  husband  in  good  faith 
after  the  impediment  was  removed,  as  she  was  not  aware  of 
the  existence  of  the  impediment  until  after  the  husband  had 
left  her,  and  she  did  not  tliereafter  live  with  him. 

AVliile  one  of  the  objects  of  the  statute  is  to  protect  persons 
who  enter  into  the  marriage  relation  in  good  faith,  the  broad 
general  purpose  of  the  statute  is  to  provide  against  illegiti- 
macy of  children  and  to  protect  the  public  interests.  Its  [)ur- 
po.se  is  to  i)rovide  tliat  the  marrjage  ceremony,  illegal  at  (irst 
by  reason  of  the  existence  of  an  impediment,  shall  be  regarded 
as  taking  j)lace  at  the  time  the  impedlineiit  is  removed  and  as 
covering  all  marital  relations  thercarter  a.ssumed  in  good  faith. 
It  is  immaterial  whether  the  reiiioval  ol'  the  impediment  is 
known  or  •*'''*  unknown.  AVlietiier  known  or  not,  the  marriage 
ceremony  becomes  ojx'rative  upon  the  removal,  if  the  parlies 
continue  to  live  together  as  husband  and  wife  in  good  f;iith 
on  the  part  of  one  of  them.  Sueh  a  construction  of  the  stat 
ute  is  not  only  in  aeeonlanec  with  its  plain  reading,  ])ut  it  ear 
ries  out  the  real  lioiia  (ide  intention  of  the  innoeeiit  )>;irty  to 
contract  a  valid  maniagc.     Upon  the  I'ciuovai  oi"  the  iiuj-eili- 
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ment  and  the  subsequent  cohabitation  in  good  faith,  the  re- 
lation becomes  such  as  the  innocent  party  supposed  it  to  be. 
And  such  a  relation  thus  once  sanctioned  in  the  law  legitima- 
tizes the  children  and  leads  to  the  protection  of  the  moral  wel- 
fare of  the  community. 

The  fraudulent  repre«ientation  as  to  the  existence  of  the  im- 
pediment is  not  ground  for  nullity.  It  is  unnecessary  to  enter 
into  a  discussion  of  the  question  as  to  what  kind  of  fraud  is 
ground  for  nullity:  See  Reynolds  v.  Reynolds,  3  Allen,  605; 
Smith  V.  Smith,  171  Mass.  401,  68  Am.  St.  Rep.  440,  50  N.  E. 
933,  41  L.  R.  A.  800.  The  statute  contemplates  that  there  may 
be  a  fraudulent  representation  as  to  the  existing  impediment, 
and  that  in  many  cases  only  one  of  the  parties  enters  into  the 
marital  relation  in  good  faith,  and  yet  it  expressly  declares 
that  if,  after  the  impediment  has  been  removed,  the  parties 
continue  to  live  together  as  husband  and  wife  in  good  faith 
on  the  part  of  one  of  them  the  marriage  is  valid.  It  is  mani- 
fest that  at  the  time  the  marriage  becomes  valid  under  the 
statute  the  fraudulent  representation  as  to  the  former  exis- 
tence of  the  impediment  which  .nas  ceased  to  exist  is  not  a  rep- 
resentation affecting  the  capacity  of  the  fraudiilent  party  then 
to  enter  into  the  marriage.  To  hold  that,  after  the  marriage 
has  become  valid  under  the  statute,  the  defrauded  party  upon 
a  subsequent  discovery  of  the  original  fraud  shall  have  the 
right,  because  of  such  fraud,  to  avoid  the  marriage  at  his  or 
her  election,  is  to  defeat  the  very  object  of  the  statute. 

Libel  dismissed. 


21ie  Validity  of  a  Marriage  contracted  when  one  of  the  parties 
thereto  has  a  husband  or  wife  tlien  living  and  undivoreed  is  discussed 
in  the  nioiiographic  note  to  State  v.  Lowell,  79  Am.  St.  Rep.  378-380. 
A.  marriage  void  because  one  of  the  parties  is  under  a  legal  disHbility 
may  be  good  as  a  common-law  marriage  if  they  continue  to  live  to- 
gether as  husband  and  wife  after  the  removal  of  the  disability: 
I'oole  V.  People,  2J:  Colo.  510,  65  Am.  St.  Rep.  245;  Barker  v.  Valentine, 
125  Mich.  336,  S-k  Am.  St.  Rep.  578.  Thus,  where  persons  marry  in 
good  faith,  in  ignorance  that  the  wife's  decree  of  divorce,  recently 
granted,  has  not  been  recorded,  the  marriage  is  valid  if  they  continue 
to  cohabit  as  husband  an<l  wife  after  the  decree  has  been  entered 
and  recorded:  Land  v.  Land,  206  111.  288,  99  Am.  St.  Rep.  171.  Bee, 
too,  Schuchart  v.  Scbuchart,  61  Kan.  597,  78  Am.  St.  Rep.  342. 
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FAIRBANKS    v.    BOSTON     STORAGE    WAREHOUSE 
COMPANY. 

[189  Mass.  419,  75  N.  T..  737.] 

MASTV.R  AND  STJPvVANT,  Liability  of  the  Former  for  an 
Assault  by  the  Latter. — Jf  an  employe  in  a  storage  warchouso  8«  nt 
with  a  customer  to  take  him  in  an  elevator  to  the  room  where  his 
goods  are  stored,  assaults  him  on  the  return  trip  without  provoca- 
tjon,  the  master  is  not  liable  therefor,  because  in  making  the  assault 
the  employe  is  not  engaged  in  the  master's  work,  nor  doing  an  act 
as  a  means  or  for  the  purpose  of  perronning  such  work.  (pp.  G46, 
647.) 

STORAGE  WAREHOUSE  CORPORATIONS,  Contracts  of  do 
not  Assure  Customers  of  Protection  from  Personal  Violence. — A  con- 
tract between  a  storage  warehouse  company  and  its  customers  does 
not  bind  it  to  protect  them  while  on  its  premises  from  personal 
violence   or   improper   force   on   the   part   of   its   employes,     (p.   ((47.) 

C.  W.  Bartlett,  E.  R.  Anderson  and  A.  T.  Smith,  for  the 
plaintiff. 

P.  H.  Cooney  and  F.  L.  Iftiyes,  for  the  defendant. 

**"  MORTON,  J,  There  was  evidence  which  would  have 
warranted  a  finding  by  the  jnry  of  an  unjustifiable  and  wan- 
ton a.ssault  upon  the  plaintiff  by  ITavender,  who  was  the  de- 
fendant's servant.  But  the  question  is  whether  the  defend- 
ant is  liable  for  it.  The  fact  that  Ilavender  was  in  the  etiiijloy 
of  the  defendant  at  the  time  when  the  assault  was  committed, 
and  that  the  assault  took  place  upon  the  defendant's  premises 
does  not  necessarily  show  that  the  defendant  is  liable  therefor. 
"An  act  done  by  a  servant  while  engaged  in  his  master's  work, 
but  not  done  as  a  means  or  for  the  purpose  of  performing  that 
work,  is  not  to  be  '*^^  deemed  the  act  of  the  master":  Bowler 
v.  O'Connell,  162  Mass.  310,  320,  44  Am.  St.  Rep.  359,  38  N. 
E.  498,  27  Tj.  R.  A.  173;  DriseoU  v.  Scanlon,  165  Mass.  348, 
52  Am.  St.  Rep.  523,  43  N.  E.  100;  Perlstein  v.  American  Exp. 
Co.,  177  Ma.ss.  530,  59  N.  E.  194,  52  L.  R.  A.  959.  In  tlie  pres- 
ent ca.se  the  uncontradicted  evidence  showed  that  the  defend- 
ant's superintendent  directed  Ilavender  to  take  the  plaintiff 
up  in  the  elevator,  and  that  he  did  .so  and  unlocked  the  room 
where  the  plaintiff's  goods  were  stored,  and  tlieti  went  back 
to  the  elevator;  that  the  i>laintiff  went  in  and  selected  some 
goods  which  he  wished  to  take  away,  and  in  a  short  time  went 
to  the  elevator-well  and  called  to  Ilavender  to  come  up  and 
get  him;  that  he  called  two  or  tlirce  timerf  with  cou.siderable 
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waits  between,  and  finally  called  to  Havender  and  asked  him 
to  go  out  into  the  yard  and  get  a  man  who  had  come  with  the 
plaintiff  and  take  him  in  where  it  was  warm;  and  that  in 
about  ten  minutes  Havender  came  up  with  the  man,  and  as 
the  elevator  stopped  at  the  landing,  Havender  stepped  for- 
ward, leaving  the  man  on  the  elevator,  and  grabbed  and  struck 
the  plaintiff  without  any  provocation,  committing  the  assault 
complained  of.  Havender  was  not  a  witness  and  it  did  not 
appear  where  he  was.  He  was  discharged  by  the  defendant 
thr«je  days  after  the  assault.  There  was  nothing  to  show  that 
down  to  the  time  of  the  assault  his  conduct,  while  in  the  de- 
fendant's employ,  had  been  otherwise  than  good.  We  do  not 
see  how  it  can  be  said  that  the  assault  was  committed  as  a 
means  or  for  the  purpose  of  performing  the  work  which  Hav- 
ender was  employed  to  do. 

The  plaintiff,  relying  on  the  doctrine  laid  down  in  Bryant  v. 
Rich,  106  Mass.  180,  8  Am.  Rep.  311,  and  similar  cases,  con- 
tends that,  under  the  contract  between  himself  and  the  de- 
fendant, the  latter  was  bound  to  protect  him  while  on  its  prem- 
ises pursuant  to  such  contract  from  improper  force  and  vio- 
lence on  the  part  of  any  of  its  employes,  and  that  it  is  liable 
to  him  for  any  damages  sustained  by  him  in  consequence  of  its 
failure  to  perform  this  duty.  The  contract,  so  far  as  material, 
was  a  contract  for  the  storage  of  goods  belonging  to  the  plain- 
tiff, with  an  agreement  on  the  part  of  the  defendant  to  use  due 
care  in  keeping  the  property,  and  to  deliver  it  upon  reasonable 
demand,  and  that  the  plaintiff  might  visit  the  room  where  it 
was  stored  during  business  hours  in  the  presence  of  one  of  its 
employes.  The  contract  was  not  like  that  in  Bryant  v.  Rich, 
106  Mass.  180,  8  Am.  Rep.  311,  for  transportation  by  a  com- 
mon carrier,  '*^*  but,  as  already  observed,  was  a  contract  for 
the  storage  of  goods,  and  the  case  comes  within  the  class  of 
cases  relating  to  warehousemen  or  those  where  one  enters  upon 
the  premises  of  another  by  his  express  or  implied  invitation 
for  the  transaction  of  business  with  him.  What  is  required 
in  such  cases  is  ordinary  care  and  diligence:  Carleton  v.  Fran- 
conia  Iron  etc.  Co  ,  99  Mass.  213;  Plummer  v.  Dill,  156  IVfass. 
426;  Aldrich  v.  Boston  etc.  R.  R.,  100  Mass.  31,  1  Am.  Rep. 
76,  97  Am.  Dec.  74.  There  is  nothing  to  show  that  it  was  not 
exercised  by  the  defendant  in  the  selection  and  employment  of 
Havender,  or  otherwise.  The  result  is  that  the  excepLiuiis  luuiit 
be  overruled. 

So  ordered- 
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The  Liability  of  a  Master  to  Third  Persona  injured  by  the  wrongful 
or  negligent  acts  of  his  servant  is  discussed  in  the  monographic  note 
to  Goodloe  V.  Memphis  etc.  K.  R.  Co.,  54  Am.  St.  Rep.  71-93,  The 
rule  as  to  the  extent  of  the  liability  of  a  master  for  the  acts  of  his 
servant  is,  that  if  the  act  is  done  without  tlie  authority  of  the  master 
and  not  for  tlie  purpose  of  executing  his  orders  or  doing  his  work, 
then  he  is  not  responsible;  but  if  it  is  done  in  the  excution  of  the 
authority  given  by  the  master  and  for  the  purpose  of  performing 
what  he  has  <lirected,  then  he  is  responsible,  whether  the  act  is 
negligent  or  willful:  McCarthy  v.  Timmins,  178  Mass.  378,  8G  Am. 
St.  Rep.  490.  If  the  act  of  a  servant  does  not  fairly  tend  to  effectuate 
the  <li8charge  of  the  duty  for  which  he  was  employed,  his  master 
is  not  liable:  Guiilc  v.  Campbell,  200  I'a.  St  119,  8G  Am.  St.  Rep. 
705;  Brown  v.  Boston  Ice  Co.,  178  Mass.  108,  80  Am.  St.  Rep.  469. 
But  the  liability  of  a  master  for  the  willful,  wrongful  and  malicious 
acts  of  his  servant  extends  to  every  case  wliere  tlie  act  is  done  with 
a  view  to  the  furtherance  and  discharge  of  the  master's  bu-siness 
and  witliin  the  scope  of  his  employment:  Holler  v.  Ross,  C8  N.  J.  L. 
321,  90  Am.  St.  Rep.  5-iG;  Bergman  v.  llendrickson,  100  Wis.  434,  80 
Am.  St.  Rtp.  47. 


PUTNAM  V.  mSOCIII. 

[189  Mass.  421,  75  N.  E.  956.] 

CONTBTBUTION,  General  Right  of. — When  several  are  equally 
liable  for  the  same  act,  and  one  is  compelled  to  pay  the  whole,  hf 
may  have  contribution  against  the  others  to  obtain  from  them  th( 
payment  of  their  respective  shares,      (p.  019.) 

CORPORATION — Stockliolders,  Right  of  One  Against  Another 
to  Contribution. — A  stockholder  who  has  been  compelled  to  pay  more 
than  his  share  of  the  debts  of  the  corporation  may  maintain  an  ac 
tion  against  his  costockholders  for  contribution.  This  rule  is  ap 
plicable,  thongli  the  corporation  is  organized  under  the  laws  of  an- 
other state  under  whose  statutes  the  liability  which  was  enforced 
against  the  plaintiff  was  created,  and  he,  after  satisifying  the  judg 
meut  against  him  in  that  state,  made  no  demand  of  the  coipoiation 
and  took  no  action  against  it.      (p.   050.) 

II.  V.  Cunningham,  for  the  plaintiff. 

A.  H.  Rus.sell  and  G.  Libby,  for  certain  defenrlants. 

422  KNOWLTOX,  C.  J.  This  is  a  bill  in  equity  brought 
against  certain  stockholders  of  a  corporation  organized  undei 
the  laws  of  ]\Iaine,  to  obtain  contribution  toward  the  paynienl 
of  a  judgment  against  the  corporation,  made  by  tlie  plaiiiliri". 
under  a  liability  created  by  the  statutes  of  that  state.  Tlic 
plaintiir  failed  to  make  full  i)ayment  for  his  sul).scription  to 
the  capital  stock  of  the  corporation,  and  was  thcrcroie  liable 
fur  the  corporiile  debts,  under  tlie  Revised  Statules  of  Maine. 
eh;i|)ler  4(J,  sections  'M,  38,  44,  45,  46  and  47,  to  an  amount 
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equal  to  the  snm  left  by  him  unpaid.  For  the  same  reason 
each  of  the  defendants  was  equally  liable  for  these  debts. 
Each  had  subscribed  for  the  same  number  of  shares  of  the 
capital  stock,  and  had  made  the  same  payment  for  them. 

It  is  a  familiar  principle  that,  when  several  parties  are 
equally  liable  for  the  same  debt  and  one  is  compelled  to  pay 
the  whole  of  it,  he  may  have  contribution  against  the  others  to 
obtain  from  them  the  payment  of  their  respective  shares.  This 
right  to  contribution  is  not  founded  upon  v?ontract,  but  upon 
a  principle  of  natural  equity  and  justice.  To  use  the  language 
of  the  court  in  Aspinwall  v.  Sacchi,  57  N.  Y.  331,  335,  "The 
doctrine  of  contribution  rests  on  the  principle  that  when  the 
parties  stand  in  equali  jure,  the  law  requires  equality  which 
is  equity,  and  one  of  them  shall  not  be  obliged  to  bear  the  bur- 
den in  ease  of  the  rest.  It  is  founded,  not  on  contract,  but  on 
the  principle  that  equality  of  burden  as  to  common  right  is 
equity.  And  the  obligation  to  contribute  arises  from  the  na- 
ture of  the  relation  between  the  parties":  See,  also,  Stone  v 
Fenno,  6  Allen,  579;  Cary  v.  Holmes,  16  Gray,  127;  Ray  v. 
Powers,  134  :\rass.  22:  Merrill  v.  Prescott,  67  Kan.  767,  74  Pac. 
259;  1  Story's  Equity  Jurisprudence,  493,  495;  7  Am.  &  Eng 
Ency.  of  Law,  2d  ed.,  363.  The  principle  has  long  been  applied 
to  the  liability  of  stockholders  in  corporations  for  the  corpor- 
ate debts.  In  Cook  on  Corporations,  fifth  edition,  section  211. 
we  find  the  law  stated  as  follows:  "A  court  of  chancery  will 
compel  subscribers  to  pay  in  fud  the  amount  of  their  unpaid 
subscriptions  if  the  corporate  indebtedness  make  it  necessary, 
leaving  them  to  seek  contribution  from  the  other  stockholders. 
The  rule,  however,  is  well  settled  that  a  stockholder  who  has 
been  compelled  to  pay  more  than  his  proportion  of  the  debts 
of  the  company  may  maintain  an  action  against  his  '*-^  co- 
stockholders  for  contribution."  The  neglect  of  a  subscriber 
for  stock  to  pay  for  it  in  full  is  not  a  tort,  which  deprives 
him  of  his  right  to  contribution;  but  it  leaves  him  in  the 
position  of  a  surety,  who  is  liable  for  a  debt  equally  with 
other  sureties:  Nickerson  v.  Wheeler,  118  Mass.  295.  This  is 
recognized  in  the  numerous  suits  for  contribution  by  stock- 
holders which  are  sustained  by  the  courts. 

This  case  is,  therefore,  one  of  a  common  class,  in  which  a 
plaintiff's  right  to  relief  is  plain,  unless  there  is  something 
peculiar  in  the  facts  that  the  corporation  was  established  in 
another  state  and  that  the  original  liability  arose  under  the 
laws  of  that  state.     In  this  respect  there  is  nothiiifr  in  this 
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case  materially  different  from  the  liability,  under  the  laws  of 
other  states,  which  has  been  enforced  repeatedly  by  this  court 
in  other  cases.  While  this  liability  for  corporate  debts  is  stat- 
utoiy  iix  terms,  it  is  contractual  in  it«  nature.  In  this  respect 
it  is  like  the  liability  referred  to  in  Broadway  Nat.  liank  v. 
Baker.  17G  .Alass.  294,  57  N.  E.  603;  Howarfh  v.  Lombard,  175 
Mass.  570,  56  N.  E.  888  49  L.  R.  A.  301 ;  ITancock  Nat.  Bank 
V.  Ellis.  172  Mas.s.  39.  70  Am.  St.  Kep.  232,  51  N.  E.  207; 
Whitman  v.  Oxford  Nat.  Bank,  170  U.  S.  559,  20  Sup.  Ct. 
Hep.  477,  44  L.  ed.  587;  Hancock  Nat.  Bank  v.  Farnuin.  176 
IT.  S.  040,  20  Sup.  Ct.  Rep.  506,  44  L.  ed.  619;  Flash  v.  Conn, 
109  U.  S.  371,  27  L.  ed.  906.  Such  a  liability,  unless  an  ex- 
clusive mode  of  enforcing;  it  under  local  laws  is  prescribed  by 
the  stntnte,  is  enforceable  anywhere.  If  we  assume,  with- 
out deeidini;,  that  the  remedy  by  a  bill  in  etjuity,  prescribed 
by  the  Revised  Statutes  of  ^NTaine,  chapter  46,  section  47,  is 
only  by  a  suit  brought  in  that  state,  this  same  section  per- 
mits an  action  at  law  against  a  single  stockholder.  In  view 
'>f  the  decisions  above  referred  to,  we  see  no  good  reason  why 
such  an  action  may  not  be  brought  in  any  state  where  a  stock- 
holder is  found.  But  whether  it  may  or  may  not,  the  action 
in  this  case  was  brought  against  the  plaintiff  in  Elaine,  and 
he  was  compelled  to  pay  the  amount  of  the  judgment  previ- 
ously recovered  against  the  cor[)oration.  The  liability  which 
be  thus  met  was  i)roperly  enforceable  against  him,  and  it  gave 
him  a  right  of  contribution  against  other  stockholders  who 
are  under  the  same  liability,  which  right  rests  on  broad  prin- 
ciples of  e(iuity.  It  is  a  right  which  he  carries  with  him  into 
;iny  stnte  where  he  invokes  the  aid  of  the  courts  against  other 
-itoc'kliolders.  There  is  nothing  in  the  origin  or  nature  of 
I  he  liability  on  which  the  suit  against  '*'**  him  was  founded, 
that  deprives  him  of  the  remedy  in  equity  which  belongs  to 
one  who  has  paid  more  tlinn  his  i)roper  proportion  of  a  debt 
for  wbicli  others  are  equally  hol.len.  For  other  cases  bearitjg 
upon  the  general  subject,  see  Allen  v.  Fairbanks,  45  Fed. 
445;  Moxhfim  v.  Grant,  [1900]  1  Q.  B.  88;  Richter  v.  llen- 
ningsan,  110  Cnl.  580,  42  Pac.  1077;  liell  v.  Farwell,  170  111. 
489*^  08 'Am.  St.  Rep.  H)l,  52  N.  E.  340,  42  L.  R.  A.  804; 
Bucb!in;ui  v.  IVteisser    105  111.  038. 

The  fact  lluit  fhf  ]>laintifT,  afler  satisfying  the  judgment, 
made  no  (Icinmul  upon  the  cofi)orntion  and  took  no  action 
agfiirist  it,  under  the  Revisi>d  Slnlntes  of  Maijio,  chapter  46, 
.section  49.  does  not  alfect  his  right  to  coutribution. 
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The  contribution  should  be  decreed  against  the  solvent  de- 
fendants who  are  within  this  jurisdiction:  Wood  v.  Leiand, 
1  Met.  387 ;  Gary  v.  Holmes,  16  Gray,  127 ;  Merrill  v.  Prescott, 
67  Kan.  767,  74  Pac.  259 ;  7  Am  &  Eng.  Ency.  of  Law,  2d 
ed.,  341  et  seq. 

Decree  for  the  plaintiff. 


A  Stockholder  who  has  been  compelled  to  pay  more  than  his  share  of 
a  debt  of  the  corporation  to  a  creditor  has  a  claim  for  contribution 
in  equity  against  the  other  stockholders  who  were  liable  for  the  debt: 
See  the  monographic  note  to  Thompson  v.  Reno  Sav.  Bank,  3  Am.  St. 
Rep.  870.  In  a  recent  case  it  has  been  held  that  an  action  to  enforce 
a  stockholder's  liability  to  contribute  proportionately  with  other 
stockholders  to  a  fund  to  pay  the  debts  of  the  corporation,  must 
ordinarily  be  brought  in  the  state  where  the  corporation  is  located, 
since  there  only  can  its  obligation  be  ascertained,  its  officers  con- 
trolled, and  its  assets  marshaled:  Miller  v.  Smith,  26  E.  I.  146,  106 
Am.  St.  Rep.  699. 


BEST  v.  BERRY. 

[189  Mass.  510,  75  N.  E.  743.] 

WIIiLS. — Extrinsic  Evidence,  Though  Consisting  of  a  Mem- 
orandum in  tie  Testator's  Handwriting  and  by  Hitu  Signed,  is  not 
admissible  to  control  or  alter  the  legal  effect  of  the  will,  where  there 
is  no  ambiguity  on  its  face,  taken  in  connection  with  all  the  sur- 
rounding facts,  so  that  no  doubt  arises  on  the  subject  matter  of  a 
bequest   or  the   identity  of  a  legatee,     (p.   653.) 

WILLS,  Bequest,  When  not  to  a  Class. — The  bequest  of  the 
residue  of  the  testator's  estate  to  her  younger  children,  E.  G.  C.  and 
E.  I.  B.,  to  be  divided  equally  between  them,  is  a  separate  bequest 
to  each,  and  not  one  bequest  to  them  as  a  class.  Hence,  on  the  death 
of  E.  G.  C,  during  the  life  of  the  testator,  E.  I.  B.,  does  not  take  the 
residue,  but  the  deceased,  as  to  it,  must  be  regarded  as  dying  intes- 
tate,    (p.   654.) 

J.  J.  O'Connor  and  W.  J.  Corcoran,  for  the  plaintiff. 

W.  E.  Fuller,  Jr.,  and  A.  S.  Phillips,  for  the  defendant. 

«*o  SHELDON,  J.  Nancy  C.  Chace  died  February  16, 
1903,  leaving  a  will,  the  material  parts  of  which  are  as  fol- 
lows: 

"First.  After  the  payment  of  my  just  debts  and  funeral 
charges,  I  give  and  bequeath  the  sum  of  two  hundred  dollars 
to  my  oldest  son,  Lewis  W.  Berry. 

"Second.  I  give  and  bequeath  the  rest  and  residue  of  my 
estate  to  my  younger  children  Elbridge  G.  Chace  and  Ellen  I. 
Best  to  be  divided  equally  between  them. 
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"Third.  I  hereby  nominate  my  son,  Elbridp;e  G.  and  my 
dau^'hter  Ellen  I.  sole  executors  of  this  will,  and  request  that 
no  sureties  be  required  on  their  bond  as  such  executors." 

liewis  W.  Berry  is  the  .son  of  the  testatrix  by  her  first  hus- 
band, who  died  in  1859,  and  Elbridjre  G.  Chace  and  Ellen  ]. 
Best  are  her  children  by  her  second  husband,  who  also  died 
before  the  date  of  her  will.  At  the  date  of  the  will  the  three 
children  named  therein  were  livinpj,  but  Rlbridj^e  C.  Chace 
died  before  the  testatrix,  intestate  and  leaving  no  issue.  The 
testatrix  received  at  least  a  substantial  part  of  her  property 
"***  under  the  will  of  a  sister  of  her  second  husband.  The 
petitioner  was  appointed  executrix  of  ]\Irs.  Chace 's  will,  and 
having  paid  all  debts  and  charges  and  the  legacy  to  Lewis  W. 
Berry,  and  having  a  considerable  residue  in  her  hands,  she 
brought  this  petition  in  the  probate  court  to  determine  her 
rights  and  those  of  Berry  under  the  residuary  clause  of  said 
will.  She  claims  the  entire  residue,  contending  that  it  was 
bequeathed  to  a  class  of  which  she  is  the  survivor,  while  the 
respondent  Berry  claims  that  the  residue  was  given  in  equal 
parts  to  the  petitioner  and  the  deceased  severally  and  not  as 
members  of  a  clas.s,  and  that  upon  the  decease  of  said  El- 
bridge  the  share  bequeathed  to  him  descended  in  equal  parts 
to  the  heirs  of  the  testatrix — that  is,  one-half  to  the  petitioner 
and  one-half  to  the  respondent,  so  that  the  respondent  is  now- 
entitled  to  one-fourth  part  of  such  residue.  The  probate 
court  entered  a  decr^^e  in  favor  of  the  respondent's  contention, 
and  the  petitioner  appealed. 

1.  After  the  death  of  the  testatrix,  there  was  found  amotig 
her  private  papers,  together  with  her  will,  a  memorandum, 
reading  as  follows: 

"Fairhaven,  I  have  finished  this  the  7  day  of  December 
1902,  began  it  a  month  ago. 

"Nancy  C.  Chace. 

"Lewis  W.  Berry     Rock  Elm,  Wis. 

"I  have  remembered  him,  it  was  my  duty,  he  was  a  neg- 
lected child  after  iiine  years  old. 

"Ida  M.  Pntny     Oilmington,  Wis. 

"Ellen,  give  her  25  dollars,  is  my  wish 

"She  is  my  grandaugliler  &  married 

"]\rary  E.   Berry  :\raniiett     Wis. 

"Give  her  50  dollars,  she  is  single,  also  my  grandaughter, 
not  strong. 

"Alvii-a  Cowley,   riyinoiith.  "Mass. 
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"Give  my  niece  50  dollars  as  a  debt  of  grattitude,  she  &  I 
understand 

"A  mat  to  Frank  Shooks 

**  "    "  "  Effie  Peck 

"Silk  quilt  to  Deborah,  and  anything  else  you  wish. 

"Alter  &  Ellen  what  they  wish. 

"Give  Will's  folks  two  quilts,  the  same  to  "Walter. 

513  "You  will  do  this  for  me  Ellen — but  give  no  money 
legacies  unless  you  have  plenty  for  other  expences. 

"Your  mother 

"To  Ellen  I.  Best,  Stoneham,  Mass. 

"This  is  not  a  legal  document  but  you  with  yoar  princaple 
will  legalize  it  if  necessary  with  without  interference  if  so 
make  what  change  you  need. 

"Feb.  3d,  1903.   *  N.  C.  Chace" 

The  authenticity  of  this  memorandum  is  admitted,  and  it  is 
agTced  that  it  may  be  admitted  in  evidence,  if  competent ;  but 
the  respondent  denies  its  competency.  The  petitioner  con- 
tends that  the  contents  of  this  memorandum  indicate  an  in- 
tention that  Berry  should  have  only  the  two  hundred  dollars 
bequeathed  to  him,  and  that  the  whole  of  the  residue  should 
go  to  the  younger  children ;  that  it  is  equivalent  to  a  declara- 
tion by  the  testatrix  that  her  intention  was  what  the  peti- 
tioner now  contends  that  it  was.  But  the  very  statement 
of  her  contention  is  enough  to  overthrow  it.  The  language 
of  the  will  is  to  be  construed  with  reference  to  the  subject 
matter  and  all  the  surrounding  facts  which  were  known  to 
the  testatrix;  her  purpose  and  intention  must  be  gathered 
from  the  language  ot  the  will,  taken  in  connection  with  such 
attendant  circumstances:  Goal  J  v.  Chamberlain,  181  Mass. 
115 ;  Morse  v.  Stearns,  131  ]\Iass.  389 ;  Buckley  v.  Gerard,  123 
jNIass.  8.  And  where,  as  here,  there  is  no  ambiguity  on  the 
face  of  the  will  taken  in  connection  with  all  the  surrounding 
facts,  so  that  no  doubt  is  raised  as  to  the  subject  matter  of 
the  bequest  or  the  identity  of  the  legatee,  extrinsic  evidence 
of  the  intention  of  the  testatrix  is  not  admissible  to  control 
or  alter  her  legal  intent  as  manifested  by  the  will  itself: 
Lincoln  v  Perry,  149  Mass.  368  21  N.  E.  671,  4  L.  R.  A.  215: 
American  Bible  Soc  v.  Pratt,  9  Allen,  109 ;  Tucker  v.  Sea- 
man's  Aid  Soc,  7  Met.  188. 

Accordingly  the  memorandum  was  not  admissible  to  show 
the  intention  of  the  testatrix. 
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2.  The  residuary  clause  in  the  will  must  be  rejjarded  as 
making  separate  bequests  to  Elbridge  G.  Chace,  and  the  peti- 
tioner, and  not  one  bequest  to  them  considered  as  a  class. 
There  is  nothing  to  indicate  th.nt  these  words  are,  as  argued 
by  the  petitioner,  merely  the  chance  expression  of  the  scriv- 
ener. The  general  ^^^  rule  is  "that  when  an  aggregate  fund 
is  bequeathed  to  several  legatee-?,  to  be  divided  among  them, 
nominatim,  in  equal  shares,  if  any  of  them  die  before  the 
testator,  what  was  intended  for  them  will  lapse":  Metcalf, 
J.,  in  Jackson  v.  Roberts,  14  Gray,  546,  550.  And  the  same 
rule  has  been  often  affirmed  and  followed  by  this  court: 
Lyman  v.  Coolidge,  176  Mass  7,  56  N.  E.  831;  Powers  v. 
Codwise,  172  Mass.  425,  52  N.  E.  525 ;  Frost  v.  Courtis,  167 
Mass.  251,  45  N.  E.  687;  Workman  v.  Workman,  2  Allen, 
472;  Sohier  v.  Inches,  12  Gray,.  385;  Gardiner  v.  Savage,  182 
Ma.ss.  521,  65  N.  E   851. 

It  is  true  that  this  rule  will  :aot  be  enforced  when  it  plainly 
appears  from  the  will  that  the  testator  intended  that  the  sur- 
vivors of  such  legatees  should  take  the  whole  fund  bequeathed, 
as  in  Swallow  v.  Swallow,  166  Mass.  241,  44  N.  E.  182,  and 
Jackson  v.  Roberts,  14  Gray,  546,  though  the  language  of  the 
court  in  the  cases  just  cited  and  in  Sohier  v.  Inches,  12  Gray, 
385,  shows  that  this  limitation  must  be  applied  with  some 
strictness.  We  find  no  sufficient  circumstances  in  the  ease 
at  bar  to  prevent  the  application  of  the  general  rule. 

The  result  is  that  the  contention  of  the  respondent  must  be 
sustained  and  the  decree  of  the  probate  court  affirmed. 

So  ordered. 


Gifts  to  a  Class,  such  as  to  "children,"  are  discussed  in  the  mono- 
gniphic  note  to  Thomas  v.  Thomas,  73  Am.  St.  Rop.  413-440.  AVhere 
a  devise  is  to  a  class,  the  death  of  one  of  the  members  thereof  before 
the  testator  will  not  cause  a  lapse  of  any  part  of  the  K'ft,  but  thosw 
of  the  described  class  who  aurvive  the  testator  will  take  the  wholi  ; 
Lancaster  v.  Lancaster,  187  111.  540,  79  Am.  St.  Rep.  234.  See,  in 
thia  connection,  Dowiiiiijr  v.  Nicliolson.  115  lowji.  lit.'?.  9]  Am.  s< 
R'^p.  7.". 
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HAYNE  V.  UNION  STREET  RAILWAY  COMPANY. 

[189  Mass.  551,  76  X.  E.  219.] 

CABRIER — Duty  of  to  Protect  Passengers  from  the  Former's 
Servant. — A  common  carrier  of  passengers  impliedly  agrees  to  exer- 
cise the  utmost  care  and  diligence,  consistent  with  the  proper  man- 
agement of  its  business,  to  protect  its  passengers  from  injury  through 
the  misconduct  of  other  persons  while  it  is  performing  its  contract 
for  their  transportation.  In  the  application  of  this  rule  to  injuries 
caused  by  a  servant  of  the  carrier  while  engaged  in  the  performance 
of  the  contract  of  carriage,  it  is  liable  absolutely  for  their  miscon- 
duct,    (pp.  655,  656.) 

STREET  RAILWAYS,  Liability  of  to  Passengers  for  Injuries 
Caused  by  an  Employe. — If  the  conductor  of  a  street  railway  car, 
in  sport,  throws  the  body  of  a  dead  hen  at  the  motorman  of  another, 
and,  missing  him,  breaks  a  window  and  causes  injury  to  a  passenger 
in  his  car,  the  corporation  is  liable  therefor,  though  the  conductor 
was  not  acting  within  the  scope  of  his  employment  and  was  not  em- 
ployed on  the  car  in  which  the  injured  passenger  was  riding,  (p. 
657.) 

A.  P.  Gay  and  J.  T.  Keen,  for  the  plaintiff. 
O.  Prescott,  Jr.,  for  the  defendant. 

551  KNOWLTON,  C.  J.  The  plaintiff  was  a  passenger  on 
the  defendant's  street-car.  and  .vas  ridinir  near  the  front  win- 
dow, on  a  seat  in  .he  corner  of  the  car.  The  car  entered  npon 
a  turnout  to  pass  two  other  cars,  going  in  the  opposite  direc- 
tion, M^hich  were  waiting  there  for  the  plaintiff's  car  to  go  by. 
The  conductor  of  one  of  these  cars,  who  had  picked  up  a  dead 
hen  on  the  beach  neai  the  road,  threw  the  hen  in  sport  at  the 
motorman  on  the  car  on  which  tht  plaintiff'  was  riding.  When 
he  threw  the  hen  he  was  standing  on  the  ground  near  his  car. 
He  missed  the  motorman,  and  his  missile  struck  the  window, 
broke  the  glass,  and  thereby  injured  the  plaintiff.  This  ac- 
tion was  brought  to  recover  compensation  for  the  injury. 
The  judge  of  the  superior  ^^a  ^.ox^rt  ordered  a  verdict  for  the 
defendant,  and  the  case  is  here  on  the  plaintiff's  exceptions. 

We  will  assume  in  favor  of  the  defendant  that  there  was  no 
evidence  to  warrant  a  finding  that  the  conductof  who  threw 
the  hen  was  acting  within  the  scope  of  his  employment,  and 
therefore,  under  the  rule^  of  law  applicable  to  the  ordinjiry 
relations  of  master  and  servant,  the  defendant  would  not  be 
liable  for  the  servant's  act.  But  the  plaintiff  invokes  a  special 
rule  applicable  to  common  carriers.  A  common  carrier  of 
passengers  impliedly  agrees  to  exercise  the  utmost  care  and 
diligence,  consistent  with  the  proper  management  of  his  busi- 
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uess,  to  protect  his  passengers  from  injury  throuj^h  the  mis- 
eonduct  of  other  persons,  while  he  is  performing  his  contract 
for  their  transportation.  They  necessarily  submit  themselves 
in  a  large  degree  to  his  care  and  control,  and  he  undertakes  to 
provide  for  their  safety  in  all  those  particulars  which  ought 
to  be  under  his  direction  and  management.  Among  these,  to 
a  certain  extent,  are  the  kind  of  persons  permitted  to  ap- 
proach the  passenger.,  on  the  carrier's  premises,  and  the  rules 
and  regulations  which  govern  che  conduct  of  the  carrier's  ser- 
vants and  others,  while  the  contract  for  carriage  is  being  per- 
formed. While  th3  carrier  does  not  guarantee  perfection  in 
the.se  particulars,  he  is  uuder  an  obligation  of  implied  con- 
tract and  consequent  legal  duty,  to  u.se  a  very  high  degree  of 
care  to  prevent  injuries  that  might  be  caused  by  the  negli- 
gence or  willful  misconduct  of  others.  This  rule  prevails  gen- 
erally in  the  American  courts:  Simmons  v.  New  Bedford  etc. 
Steamboat  Co.,  97  :\rass.  361,  93  Am.  Dec.  99:  Bryant  v.  Rich. 
106  Ma.ss  180,  8  Am.  Rep.  311;  New  Jersey  Steamboat  Co.  v. 
Brockett,  121  U.  S.  637,  7  Sup.  Ct.  Rep.  1039,  30  L.  ed.  1049; 
Ooddard  v.  Grand  Trunk  Ry.,  57  Me.  202,  2  Am.  Rep.  39; 
Stewart  v.  Brooklyn  etc.  R.  R  .  90  N.  Y.  588.  13  Am.  R\']v 
185;  Dwindle  v.  New  York  Cent.  R.  R.,  120  N.  Y.  117,  17 
\m.  St.  Rep.  611,  24  N.  E.  319,  8  L.  R.  A.  224;  Ilxver  v. 
Central  R.  R.,  62  N.  J.  L.  282,  72  Am.  St.  Rep.  647,  41  Atl. 
916.  43  L.  R.  A.  84;  Chicago  etc.  R.  R.  v.  Flexman,  103  111. 
546,  42  Am.  Rep.  33 ;  Fick  v.  Chicago  etc.  Ry.,  68  Wis.  469 ; 
Indianapolis  Union  Ry.  v.  Cooper,  6  Ind.  App.  202,  33  N.  E. 
219:  Terre  Haute  etc.  R.  R.  v.  Jackson,  81  Ind.  19.  In  the 
application  of  the  rule  to  injuries  caused  by  sei-vants  of  the 
carrier  while  engaged  in  the  performance  of  his  contract  of 
carriage,  it  is  held  that  he  is  liable  absolutely  for  their  mis- 
conduct. This  part  of  ^''*'^  the  mle  was  discussed  particularly 
in  Bryant  v.  Rich,  106  Mass.  180,  8  Am.  Rep.  311,  as  the  more 
general  doctrine  was  discussed  in  Simmons  v.  New  Bedford 
etc.  Steamboat  Co.   97  Mass.  361,  93  Am.  Dec.  99. 

Under  the  authorities,  it  is  plain  that  if  the  wrongful  act 
which  caused  the  injury  in  the  present  case  had  been  done 
by  the  conductor  or  motorman  of  the  car  on  which  the  plain- 
tiff was  riding,  the  defendant  would  be  liable.  The  only  ques- 
tion upon  wliich  there  is  ground  for  any  doubt  is,  whether 
the  rule  applies  to  an  injury  done  by  a  servant  who  was  en- 
gaged in  the  same  general  service,  but  was  employed  upon 
another  car,   and   was   not    charged     din^-tly   and    primarily 
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with  any  duty  to  provide  for  the  safety  of  the  plaintiff.  "We 
are  of  opinion  that  the  liability  of  the  defendant  is  the  same 
as  if  the  conductor  who  threw  the  hen  had  been  in  charge 
of  the  plaintiff's  car.  The  rule  of  liability  in  such  cases  is 
made  absolute.  The  reason  for  the  rule  applies  as  well  when 
the  servant  is  employed  upon  another  car  as  when  he  is  work- 
ing on  the  car  upon  which  the  injury  occurs. 

If  one  of  the  reasons  for  the  liability  is  that  the  servant, 
through  his  relation  to  his  mastsr,  owes  a  duty  to  protect  the 
passenger  from  injuries  by  others,  and  a  fortiori  from  injuries 
by  himself,  this  duty,  so  far  as  it  relates  to  the  last  branch 
of  the  obligation,  is  not  confined  to  servants  the  nature  of 
whose  service  requires  them  to  give  personal  attention  to  the 
passenger  in  reference  to  possible  injuries  from  others,  but  it 
includes  those  employed  in  the  general  business  of  transpor- 
tation, and  involves  a  duty  to  refrain  from  doing  injury  to 
any  of  the  master's  passengers,  whether  in  the  special  charge 
of  the  servant  or  not.  It  would  be  too  strict  and  narrow  a 
rule  to  hold  that  this  liability  of  the  master  extends  only  to 
injuries  by  servants  especially  charged  with  the  duty  of  pro- 
tecting passengers  from  injury.  In  Bryant  v.  Rich,  106  Mass. 
180,  8  Am.  Rep.  311,  it  was  said  that,  "In  respect  to  such 
treatment  of  passengers,  not  merely  the  officers  but  the  crew 
are  the  agents  of  the  carriers."  The  great  diligence  and 
learning  of  the  defendant's  counsel  have  discovered  for  our 
enlightenment  no  case  in  which  it  has  been  held  that  the 
carrier  was  not  liable,  because  the  servant,  at  the  time  of 
his  wrongful  act,  was  not  directly  employed  in  carrying  the 
passenger  injured,  if  he  was  engaged  in  the  general  business 
of  which  the  transportation  of  the  passenger  was  a  part.  Of 
course,  if  he  was  at  the  ^^**  time  in  a  position  wholly  discon- 
nected with  his  duties  to  the  carrier,  as,  if  his  misconduct  was 
away  from  his  place  of  employment  at  an  hour  of  the  day 
when  he  was  at  liberty  to  go  where  he  pleased,  the  master 
would  not  be  liable  But  the  mere  fact  that  he  was  on  one 
car  and  his  wrongful  act  was  directed  to  a  passenger  on  an- 
other car,  should  make  no  difference  with  the  master's  lia- 
bility. In  Dwindle  v.  New  York  Cent.  etc.  R.  R.,  120  N.  Y. 
117,  17  Am.  St.  Rep.  611,  24  N.  E.  319,  8  L.  R.  A.  224,  a  case 
somewhat  different  from  the  present  one,  the  court  used 
this  language:  "While  this  general  duty  rested  upon  the  de- 
fendant to  protect  the  person  of  the  passenger  during  the 
Axn.   St.  Eep.,  Vol.   109—42 
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entire  performance  of  the  contract,  it  signifies  but  little  or 
nothing  whether  the  servant  had  or  had  not  completed  the 
temporary  or  particular  service  he  was  performing  or  had 
completed  the  performance  of  it,  when  the  blow  was  struck. 
That  blow  was  given  by  a  servant  of  the  defendant  while 
the  defeudant  was  performing  its  contract  to  carry  safely 
and  to  protect  the  i)erson  of  the  plaintiff,  and  was  a  violation 
of  such  contract."  In  Atlanta  Consolidated  Street  Ry.  v. 
Bates,  103  Ga.  333,  30  S.  E.  41,  the  court  .said:  "When  this 
injury  occnrred,  therefore,  the  defendant  company  was  under 
a  legal  obligation  to  use  extraordinary  diligence  to  protect 
the  life  and  person  of  the  plaintiff.  We  know  of  no  rule  of 
law  that  would  necessarily  restrict  this  doctrine  to  the  agents 
of  the  company  having  in  charge  the  particular  car  upon 
which  the  plaintifl:  had  taken  passage."  In  Planz  v.  BostoTi 
etc.  R.  R.,  157  :\ra,ss.  377,  32  N.  E.  356,  17  L.  R.  A.  835,  the 
following  sentence  appears:  "The  cases  which  hold  that  a  car- 
rier of  passengers  is  always  liable  for  willful  and  wanton 
injuries  inflicted  bv  its  servants  upon  those  who  are  being  car- 
ried by  it  are  not  applicable":  See,  also,  Birmingham  Rail- 
way etc.  Co.  V.  Baird.  130  Ala.  331,  89  Am.  St.  Rep.  43,  30 
South.  456,  54  L.  R.  A.  752;  White  v.  Norfolk  etc.  R.  R.,  115 
N.  C.  631,  44  Am.  St.  Rep.  489,  20  S.  E.  191;  Gillespie  v. 
Brooklyn  Heights  R.  R.,  178  N.  Y.  347,  102  Am.  St.  Rep.  503. 
70  N.  E.  857.  G6  L.  R.  A.  618. 

We  are  of  opinion  that  the  defendant  is  liable  for  the  mis- 
conduct of  the  conductor,  although  he  was  not  employed  upon 
the  car  in  which  the  plaintiff  was  riding. 

Exceptions  sustained. 


A  Carrier  is  Liable  absolutely  as  an  insurer  for  the  protection  of  its 
passengf  IS  against  ass.'uilt  or  inyult  at  tlie  liands  of  its  own  servant: 
O'Brien  v.  St.  Louis  Tr.uisit  Co.,  IS-j  Mo.  2G;!,  .105  Am.  St.  Kep.  592, 
and  see  the  cases  cited  in  the  cross-reference  note  thereto. 
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REAGAN  V.  UNION  MUTUAL  LIFE  INSURANCE  COM- 
PANY. 

[189  Mass.  555,  76  N.  E.  217.] 

INSURANCE — Incontestable  Clause,  Applicability  of  to 
Fraud. — Though  a  policy  of  life  insurance  purports  to  be  incontestable 
after  date  of  issue  for  any  cause  except  nonpayment  of  premium,  an 
action  thereon  is  subject  to  the  defense  that  the  assured  made 
material  false  and  fraudulent  representations  before  the  issuing  of 
the  policy,   sufficient   to   avoid  it  for  fraud,     (pp.   662,   663.) 

J.  M.  Morton,  Jr.,  and  R.  A.  Dean,  for  the  plaintiff. 

A,  S.  Phillips  and  W.  E.  Fuller,  Jr.,  for  the  defendant. 

555  KNOWLTON,  C.  J.  This  is  an  action  of  contract  on  a 
policy  of  life  insurance  issued  to  the  plaintiff's  intestate.  The 
defendant  answered  that  the  policy  was  obtained  by  fraud  of 
the  insured.  The  policy  contains  a  clause  as  follows:  "In- 
contestability: This  policy  is  incontestable  from  date  of  issue 
for  any  cause,  except  nonpayment  of  preniium."  After  hav- 
ing introduced  proofs  of  her  intestate's  death,  and  other  evi- 
dence that  made  a  prima  facie  case,  the  plaintiff  rested,  her 
counsel  stating  as  l-tr  contention  "that  no  question  of  health 
or  fraud  such  as  is  set  up  in  the  answer  is  open  to  the  defend- 
ant under  this  iuviontestable  policy."  The  defendant  then 
offered  to  prove  tlat  the  insured  made  material  false  and 
fraudulent  representations  before  the  issuing  of  the  policy, 
which  would  be  ufficient  to  avoid  it  for  fraud,  which  were 
made  orally  to  the  medical  examiner  for  the  purpose  of  hav- 
ing him  incorporate  them  in  his  report  to  the  company,  and 
which  he  did  so  incorporate;  that  the  insured  was  an  insurance 
agent,  and  made  these  misrepresentations  for  the  purpose  of 
securing  this  form  of  insurance  at  the  time  and  place  stated 
in  the  policy ;  and  that  the  policy  was  issued  in  reliance  there- 
on, and  would  not  otherwise  have  been  issued.  The  .judge 
ruled  that  the  evidence  was  not  admissible  under  the  policy, 
and  directed  a  verdict  for  the  plaintiff.  He  then  reported 
the  case,  stating  that  the  only  question  ^^^  raised  is  whether 
the  evidence  of  such  fraud  is  admissible  in  defense  under  such 
a  policy. 

This  is  not  like  the  numerous  cases  in  which  the  policy  pro- 
vides that  it  shall  be  incontestable  for  fraud  after  the  expira- 
tion of  a  specified  time,  which  is  not  unreasonably  short.  It 
has  often  been  held  that  a  provision  of  that  kind  is  valid  be- 
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cause  it  is  in  the  nature  of  a  limitation  of  the  time  within 
which  the  defendant  may  avoid  the  policy  for  this  cause. 
Such  a  provision  is  reasonable  and  proper,  as  it  gives  the 
insured  a  punranty  against  possible  expensive  litigation  to 
defeat  his  claim  after  the  lapse  of  many  years,  and  at  the 
same  time  gives  the  company  time  and  an  opportunity  for  in- 
vestigation, to  ascertain  whether  the  contract  should  remain 
in  force.  It  is  not  against  public  policy,  as  tending  to  put 
fraud  on  a  par  with  honesty:  Wright  v.  Mutual  Ben.  Assn., 
118  N.  Y.  237,  16  Am.  St.  Rep.  749,  23  N.  E.  186,  6  L.  R.  A. 
731;  Vetter  v.  Mas.sachusetts  Nat.  Assn.,  29  App.  Div.  (N.  Y.) 
72,  51  N.  Y.  Supp.  ;^93 :  Clement  v.  New  York  Ins.  Co.,  101 
Tenn.  22,  70  Am.  St.  Rep.  650,  46  S.  W.  561,  42  L.  R.  A.  247; 
Goodwin  v.  Provident  Assur.  Assn.  97  Iowa,  226,  59  Am.  St. 
Rep.  411,  66  N.  W.  157,  32  L.  R  A.  473 ;  Kline  v.  National 
Ben.  Assn.,  Ill  Ind.  462,  60  Am.  Rep.  703,  11  N.  E.  620; 
Murray  v.  State  Ins.  Co.,  22  R.  I  524,  48  Atl.  800,  52  L.  R. 
A.  742;  Royal  Circle  v.  Achterrath,  204  111.  549,  98  Am.  St. 
Rep.  224,  68  N.  E.  492,  63  L.  R  A.  452.  But  this  clause 
purports  to  make  the  policy  incontestable  for  any  cause,  from 
the  date  of  issue.  We  must  assume  that  the  defendant  issued 
the  policy  on  the  faith  of  the  fraudulent  representations, 
without  discovering  the  fraud,  ,  so  far  as  appears,  having 
any  opportunity  to  discover  it  before  the  contract  was  made. 
It  is  true  that  it  mijrht  have  declined  to  issue  a  policy  until 
it  should  take  time  to  investigate  the  matters  represented. 
If  it  had  postponed  making  the  contract  for  a  considerable 
time,  and  had  investigated  the  subjects  to  which  the  represen- 
tations related,  and  bad  then  issued  a  policy,  inserting  in  it  a 
provision  that,  having  made  an  examination  of  the  material 
matters  stated  by  the  insured,  it  was  so  far  convinced  of  the 
truth  of  his  statements  that  it  would  waive  its  right  after- 
ward to  set  up  fraud  as  a  defenst  to  the  claim,  a  different 
question  would  have  been  presented.  It  then  might  appear 
that  the  contract  was  not  induced  by  reliance  upon  fraudu- 
lent representations,  but  by  an  investigation  which  the  defend- 
ant conducted,  on  which  it  relied.  There  is  nothing  to  show 
that  the  policy  was  not  issued  mimediatoly  upon  the  receipt 
liy  the  company  of  tne  report  containing  the  false  statcincuit. 
The  com[)any  was  not  ''''"^  bound  to  postpone  the  making  of 
the  contract.  It  had  a  right  tj  enter  into  it.  relying  upon 
the  report  which  was  founded  on  the  fal.se  representations. 
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We  think  the  question  intended  to  be  presented  by  the  re- 
port of  the  judge  is  the  same  as  if  the  plaintiff's  intestate  had 
gone  into  the  home  office  of  tne  defendant,  and  had  made 
material  representations  as  inducements  to  the  issuing  of  a 
policy,  and  the  defendant's  manager  had  said,  "I  will  give 
you  a  policy,  relying  on  your  representations.  I  do  not  know 
whether  they  are  true  or  -'alse,  but  however  false  and  fraud- 
ulent they  may  be,  the  company  will  never  avail  itself  of  the 
fraud  as  a  defense  to  a  suit  upoa  the  policy,"  and  had  then 
given  him  a  policy  containing  this  clause.  Will  the  court 
enforce  an  agreement  never  to  set  up  fraud  in  defense  to  a 
contract,  when  the  contract  is  made  in  reliance  upon  material 
representations  that  may  be  true  or  false?  This  question  has 
been  considered  in  its  application  to  contract  of  insurance. 
In  Wheelton  v.  Hardisty,  8  El.  &  Bl.  232,  283,  Lord  Camp- 
bell interpreted  a  provision  that  a  contract  should  be  inde- 
fensible as  meaning  indisputable,  "subject  to  the  implied 
exception  of  personal  fraud  which  will  vitiate  every  con- 
tract." In  Masachusetts  Ben.  Life  Assn.  v.  Robinson,  104 
Ga.  256,  30  S.  E.  918,  42  L.  R  A.  261,  the  court  said:  "A 
policy  providing  generally  that  i^  should  be  incontestable 
from  its  date,  but  >-nlent  on  the  subject  of  defending  upon 
grounds  originating  in  fraud,  would  still  be  a  valid  contract: 
the  waiver  of  the  right  to  defend  on  the  ground  of  fraud  not 
being  the  subject  of  express  stipulation,  the  law  would  imply 
that  the  insurer  intended  to  reserve  to  himself  the  right  to 
defend  upon  that  ground.  If,  however,  the  policy  stipu- 
lated that  it  should  be  incontestable  from  its  date,  and  the 
insurer  should  not  be  allowed  any  defenses,  whether  originat- 
ing in  fraud  or  otherwise,  or  if  it  were  clear  from  the  terms 
of  the  contract  that  it  was  the  intention  of  the  parties  that 
fraud  should  not  be  a  defense,  then  such  a  contract  would  be 
void  as  being  opposed  to  the  policy  of  the  law."  In  Welch 
V.  Union  Cent.  Life  Ins.  Co.,  105  Iowa,  224,  78  N.  W.  853. 
50  L.  R.  A.  774,  substantially  the  same  doctrine  is  clearly 
stated.  To  the  same  effect  is  Bliss  on  Insurance,  1st  ed.,  sec. 
247,  2d  ed.,  sees.  254,  255.  All  the  cases  in  the  first  group 
of  the  above  citations  discuss  the  incontestability  of  policies. 
after  the  lapse  of  a  specified  time  upon  grounds  that  imply 
the  existence  of  the  same  rule  of  law. 

.-i58  rpj^g  reasons  for  the  enforcen.ent  of  such  a  rule  are  par- 
ticularly strong  when  one  of  the  ccntracting  parties  is  a  luu- 
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tual  insurance  company,  all  the  ir»embers  of  which  share  in 
the  prolits  and  losses. 

There  are  various  cases  which  forbid  companies  to  make 
contracts  of  life  insurance  that  are  aprainst  the  policy  of  the 
law.  In  Ritter  v.  Mutual  Ins.  Oo.  169  IT.  S.  139,  18  Sup.  Ct. 
Rep.  300,  42  L.  ed.  ')93,  it  was  held  that  a  contract  to  insure 
one  aprainst  suicide  would  be  against  public  policy.  Mr.  Jus- 
tice ITnrlan,  in  the  opinion,  said-  "A  contract,  the  tendency 
of  which  is  to  endanger  the  puMic  interests  or  injuriously 
affect  the  public  fiood,  or  which  is  siibversive  of  sound  moral- 
ity, oujrht  never  to  receive  the  sanction  of  a  court  of  justice 
or  be  made  the  foundation  of  its  jiulpment."  An  airreement 
to  be  bound  by  a  contract  which  the  parties  are  making,  in 
spite  of  subsequently  discovered  fraud  by  which  it  was  ob- 
tained, would  be  subversive  of  sound  morality.  In  Hatch  v. 
Mutual  Ins.  Co.,  120  Mass  550  21  Am.  Rep!  541.  this  court 
held  that  there  could  be  no  recovery  under  a  policy  of  life 
insurance  when  the  insured  knowingly  and  voluntarily  ex- 
posed her  life  by  submitting  to  a  criminal  operation  which 
proved  fatal.  For  similar  decisions,  see  Amicabk*  Society  v. 
Holland,  4  Rligh,  N.  S.,  194,  and  Burt  v.  Union  Cent.  Life 
Ins.  Co.,  187  II.  S.  3^)2,  2?  Sup.  Ct.  Rep.  139,  47  L.  ed.  216. 

We  have  been  referred  to  no  deci.sion  which  holds  valid  a 
provision  that  a  poli.'y  ol  life  in'nrance  shall  be  incontestable 
for  fraud  from  the  lay  of  its  date.  The  only  »'asc  that  we 
have  discovered  in  whicli  there  is  any  language  looking  in 
that  direction  is  Patt  Tson  v.  Natural  Premium  Mut.  Life  Ins. 
Co.,  100  Wis.  118,  69  Am.  St.  Rep  899,  75  N.  W.  9S0,  42  L.  R. 
A.  253,  and  in  that  the  ground  of  the  decision,  as  we  under 
stand  it,  is  that  there  was  no  evidence  on  which  to  raise  the 
(luestion. 

'1  he  plaintiff's  contention  that.  Ixn-ause  by  the  t^rms  of  the 
policy  the  entire  contraco  is  contained  in  the  policy  and  the 
application,  the  defendant  is  })re(hided  from  showing  fraud 
practiced  as  an  indneoment  to  the  making  of  the  contract,  is 
not  well  founded.  This  defen.se  does  not  rest  upon  any  pro- 
vision of  the  contract,  but  upon  the  niiscondu<'t  of  the  plain- 
tiiT,  whereby  he  obtained  the  contract. 

If  we  say  that,  in  add.tion  to  the  expressed  execption,  the 
clause  ])efore  us  impliedly  exceT)t.s  fraud,  then  the  clause  is 
not  applicable  to  this  defense,  and  the  evidence  should  have 
.'>.',!)  ]„,(.p  admitted,  jf  we  treat  it  as  inteiuh^l  to  include 
fraud  among  the  nntlers  wliich  (•;nuiot  be  s<>t  up  in  deferisi-. 
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and  this  perhaps  is  its  most  probable  meaning,  we  are  of  opin- 
ion that  this  part  of  the  provisicr  is  against  the  policy  of 
our  law,  and  therefore  void.  According  to  the  terms  of  the 
report,  the  entry  must  be  verdict  set  aside. 


StipnJations  in  a  Life  Insurance  Policy  that  it  shall  become  incon- 
testable for  fraud  in  procuring  it  after  the  lapse  of  a  specified  period 
from  the  date  of  its  issue  are  valid  as  creating  a  short  statute  of 
limitations  in  favor  of  the  insured:  Eoyal  Circle  v.  Achterrath,  204 
111.  54!),  98  Am.  St.  Eep.  224;  Clement  v.  Insurance  Co.,  101  Tenn. 
22,  70  Am.  St.  Ecp.  650;  Wright  v.  Mutual  etc.  Assn.,  118  N,  Y.  237, 
16  Am.   St.   Rep.   749. 


BOLAND  V.  McKOWEN. 

[189  Mass.  563,  76  N.  E.  206.] 

TENANCY  BY  ENTIRETY,  Mort-a^e,  When  Held  by.— A 
mortgage  in  favor  of  a  husband  and  wife,  to  secure  a  note  payable  to 
them,  vests  in  them  as  tenants  by  the  entirety,  and,  on  his  death,  she 
is  entitled  to  collect  the  whole  debt,  and  his  executor  has  no  interest 
therein.  This  rule  remains  applicable  notwithstanding  the  statutes  of 
Massachusetts  relating  to  conveyances  and  to  the  separate  propertj 
and  rights  of  married  women,      (pp.  664,  665.) 

R.  P.  Coughlin,  for  the  claimant. 
F.  A.  Milliken,  for  the  plaintiff. 

^^  KNOWLTON,  C.  J.  In  1394  certain  real  estate  was 
conveyed  to  Edward  J.  Boland  and  Agnes  Boland,  these  per- 
sons being  husband  and  wife.  In  1902  they  conveyed  the 
property  to  Catherine  McKowen  and  took  back  from  her,  on 
the  same  day  and  as  a  part  of  the  same  transaction,  a  mort- 
gage to  secure  a  part  of  the  purchase  money.  The  mortgage 
runs  to  "said  Edward  J.  Boiaud  and  Agnes  Boland  and 
their  heirs,"  etc.,  and  the  note  secured  by  it  is  payable  in 
like  manner  to  them  jointly.  Edward  J.  Boland  having  de- 
ceased, and  the  note  remaining  unpaid,  the  question  before 
us  is  whether  his  widow,  Agnes  Boland,  has  a  right  to  collect 
it,  or  whether  the  executor  of  the  husband's  will,  Edward 
J.  Boland.  Jr.,  the  pre.sent  claimant  is  entitled  to  one-half  of 
it.  The  estate  of  the  husband  is  ample  to  pay  his  debts,  so 
that  the  rights  of  creditors  are  not  involved. 

At  common  lav/  a  conveyance  to  two  or  more  per.sons, 
without  special  provisions,  created  an  estate  in  joint  tenancy, 
unless  these  persons  were  husband   and   wife,   in   which   case 
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it  created  an  estate  by  entirety,  which  dilTers  from  a  joint 
tenancy  in  the  fact  'ihat  the  tenancy  cannot  be  severed  and 
the  ri^'ht  of  the  survivor  terminated  by  either  party:  Shaw 
V.  Ilearsey,  5  Mass.  521;  Appk.on  v.  Boyd,  7  Mass.  131; 
Wales  V.  Coffin,  13  Allen,  213;  Fray  v.  Stebbins,  141  Mass. 
219,  55  Am.  Rep.  462,  4  N.  E.  824.  See,  also,  Pease  v.  Whit- 
man, 182  Mass.  363,  65  N.  E.  795;  McLau^'hlin  v.  Rice,  185 
Ma.s.s.  212,  102  Am.  St.  Rep.  339,  70  N.  E.  52.  By  the  Stat- 
utes of  1785,  chapter  62,  section  4,  the  common  law  was 
changed,  so  that  conveyances  to  two  or  more  persons  were  to 
be  interpreted  as  cre;iting  estates  in  common,  unless  it  clearly 
appeared  from  the  language  that  estates  in  joint  tenancy  wen' 
intended.  It  was  held  in  the  case.«  above  cited  that  this  stat- 
ute did  not  apply  to  mortgages  or  conveyances  to  husband  and 
wife.  The  Revised  Statutes,  chapter  59,  sections  10,  11,  con- 
tinue this  statute  in  force,  with  an  expresvsed  provision,  in 
accordance  with  the  previous  decisions,  that  it  should  not  "ap- 
ply to  mortgages,  nor  to  devises  or  conveyances  made  in  trust, 
or  made  to  husband  and  wife,"  and  the  provision  remained 
without  material  ch-inge  antil  the  enactment  of  the  Statutes 
of  1885,  chapter  237=  Gen.  Stats.,  c.  89,  sees.  13,  14;  ?ub. 
Stats.,  c.  126,  sees.  5,  6.  By  Statutes  of  1885,  chai>ter  237. 
conveyances  to  husband  and  wife  are  included  in  the  pro- 
visions in  regard  to  (conveyances  '***^  to  other  persons,  so  thnt 
conveyances  and  devi  es  to  husband  and  wife,  made  since  the 
enactment,  do  not  create  estates  by  entirety  unless  an  inten- 
tion to  create  such  an  estate  is  expressed  in  the  writing.  But 
in  this  as  in  tlie  former  statutes  mortgages  are  exempted  from 
tlie  i)rovision,  and  tliese  are  left  to  be  governed  by  the  rules 
of  tlie  eoinnion  law. 

In  I'ray  v.  St. '1)1. ins,  141  Mass.  219,  4  N.  E.  Slit,  and  m 
I'helps  V.  Simons,  159  Mass.  415,  38  Am.  St.  Rep.  43U,  34 
\.  E.  657,  it  was  lield  that  the  statutes  in  regard  to  the  sepa- 
r;ite  propcity  and  separate  rights  of  married  women  do  not 
allect  the  common  law  in  regard  to  estates  by  entirety.  In 
Draper  v.  Jaciv.son,  16  Mass.  480,  the  court  decitied,  in  an  elab- 
orate o])inJon,  that  a  note  and  mortgage  made  to  husband 
and  wife  go  to  tJie  wife,  if  she  survives  her  liusband,  and  not 
to  the  executor  of  the  husband.  As  a  general  proposition, 
this  is  the  law  to-day;  for  e-\cej)t  the  Statutes  of  1885,  chapter 
-137,  just  cited,  tiiore  is  nothing  in  the  statutes  in  regard  to 
married  women  which  extends  or  limits  their  riglits,  as  against 
their  hiisl)ands.  in  reference  to  pr()[)erty  held  under  (U'(;ds  or 
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contracts  running  to  them  jointly.  As  at  the  common  law, 
husband  and  wife  are  left  incapable  of  making  ordinary  con- 
tracts with  one  another. 

Although  this  case  presents  no  such  question  as  that  upon 
which  the  court  divided  in  Pheips  v.  Simons,  159  Mass.  415, 
38  Am.  St.  Rep.  430,  34  N.  E.  657  (see,  also,  Draper  v.  Jack- 
son, 16  Mass.  480),  the  discussion  in  that  case  recognized 
tenancies  or  ownership  by  entirety  in  personal  property  ns 
well  as  in  real  estate.  This  view  of  the  court  is  sustained  by 
the  cases  cited  in  the  opinion. 

Upon  the  facts  before  us  in  the  present  case,  we  are  of 
opinion  that  the  plaintiff  has  the  same  rights  as  she  would 
have  had  if  the  common  law  had  remained  unchanged. 

Judgment  for  the  jlaintiff  a...rraed. 


Tenancies  by  the  Entirety  are  discussed  in  the  monographic  note  to 
Hardenbergh  v.  Hardenbergh,  18  Am.  Dec.  377-389.  By  the  commoTi 
law,  such  a  tenancy  is  created  when  the  grantees  are  husband  and 
wife,  unless  a  contrary  intent  is  manifest.  This  rule,  however,  h;is 
been  abrogated  in  many  of  the  American  states:  See  "Wilson  v. 
Frost,  186  Mo.  311,  105  Am.  St.  Eep.  619;  McLaughlin  v.  Rice,  183 
Mass.  212,  102  Am.  St.  Rep.  339,  and  cases  cited  in  the  cross-reference 
note    thereto. 
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McMillan  v.  reaume. 

[137  Mich.  1,  100  N.  W.  166.] 

LIMITATION  OF  ACTIONS— Mistake  in  Form  of  Remedy.— 

Under  a  statute  providing  that  "if  in  any  action  the  writ  be  abated 
or  the  action  otherwise  avoided  or  defeated,  ....  or  for  any 
matter  of  form,  or  if  after  a  verdict  for  the  plaintiff,  the  judgment 
shall  be  arrested,  ....  or  shall  be  reversed  on  writ  of  error,  the 
plaintiff  may  commence  a  new  action  for  the  same  cause  within  one 
year,"  a  7)laintiff  may  bring  a  new  action  witiiin  a  year  after  a 
former  action  was  dismissed  because  by  mistake  brought  in  assumpsit 
instead  of  in  tort.      (pp.  667,  668.) 

FRAUD. — The  Question  of  Fraud  should  be  Submitted  to  the 
Jury  wlirn  there  is  a  substantial  conflict  of  evidence  in  respect  there- 
to,     (p.  668.) 

FRAUD — Measure  of  Dama?res. — In  an  action  for  fraudulently 
inducing  a  person  to  convey  her  interest  in  her  father's  estate  for 
less  than  its  value,  an  instruction  declaring  the  measure  of  damages 
to  be  the  difTerence  between  what  she  actually  received  and  what 
her  interest  was  worth,  is  correct,  in  the  absence  of  peculiar  circum- 
stances called  to  the  attention  of  tlio  court,      (p.  (JGd.) 

John  D.  Conely  arrl  William  C.  Stuart,  for  the  a]>i)e]lants. 

Fred  A.  Bakei*,  for  the  ap[)('llee. 

*  GR.'\NT,  J.  The  circimistnnces  and  facts  upon  which 
the  present  suit  is  l.nsod  arc  sufriiontly  stated  in  the  three 
former  decisi(jiis  ^  of  this  court  based  upon  the  same  transac- 
tion :  Bedier  v.  Iveauoie.  !).")  Mich.  518,  i)')  N.  W.  .'5G6;  iiediei- 
V.  Fuller,  lOG  Mk'h.  342  G4  N  W.  331,  116  Mich.  12G,  74 
K.  AV.  oOG.  The  fiiNt  suit  was  l)iGUf?ht  on  the  chancery  side 
of  the  court  to  sot  .i>ide  the  deed  jziven  by  plaintiff,  the  com- 
plainant iu  that  suit,  on  the  irrouud  of  fraud.     The  bill  wan 
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dismissed  in  the  court  below,  and  the  decree  affirmed  in  this 
court.  Plaintiff  then,  in  the  belief  that  she  could  waive  the 
tort  and  sue  in  assumpsit,  brought  the  second  suit.  The  dec- 
laration contained  a  special  count  and  the  common  counts. 
The  demurrer  to  the  special  count  was  sustained  both  in  the 
circuit  and  in  this  court  (106  Mich.  342,  64  N.  W.  331), for  the 
reason  that  plaintiff  could  not  d'saffirm  the  contract,  waive 
the  tort,  and  maintain  assumpsit  as  upon  an  implied  promise 
for  the  difference  between  the  amount  received  and  the  actual 
value.  Plaintiff  then  went  to  trial  upon  the  common  counts, 
and  Tier  claim  will  l)e  found  stated  in  the  third  ease  in  this 
court:  116  Mich.  123  74  N.  W.  506.  Upon  the  opening  state- 
ment in  that  case  by  her  counsel,  the  court  directed  a  verdict 
for  defendants  upon  ihe  ground  that  she  had  affirmed  the  con- 
tract, and  could  not,  therefore,  recover  "as  for  an  implied 
promise  in  assumpsit. ' '  After  tne  determination  of  the  former 
suit,  plaintiff  then  brought  this  action  of  tort,  based  upon 
the  fraud  alleged  to  have  been  committed  by  the  defendants 
upon  her  in  the  sale  of  her  interest  in  her  father's  estate. 
She  recovered  verdict  and  judgment.  Three  questions  are 
presented:  1.  Is  the  action  barred  by  the  statute  of  limita- 
tions? 2.  "Was  there  evidence  of  fraud  to  justify  the  ver- 
dict? 3.  Was  the  correct  rule  of  damages  submitted  to  the 
jury? 

2.  The  principal  ^  and  most  important  question  arises  upon 
the  statute  of  limitations.  Tlii;t  portion  of  the  statute  ap- 
plicable to  the  case  is  as  follows.  "If,  in  any  action  duly 
commenced  within  the  time  limited  in  this  chapter  and  al- 
lowed therefor,  ...  tne  writ  be  abated,  or  the  action  other- 
wise avoided  or  defeated,  ....  for  any  matter  of  form,  or 
if,  after  a  verdict  for  the  plaintiff,  the  judgment  .shall  be  ar- 
rested, or  ...  .  shall  be  reverc:>cd  on  a  writ  of  error,  the 
plaintiff  ma^^  commence  a  new  action  for  the  same  cause  at 
any  time  within  one  year  after  the  abatement  or  other  deter- 
mination of  the  origitial  suit,  or  after  the  reversal  of  the  judg- 
ment therein":  3  Comp.  Laws,  sec.  9738. 

The  only  suit  determined  within  one  year  prior  to  the 
coninieneemeut  of  th's  suit  was  thai  upon  the  common  counts, 
which  was  determined  in  IMay,  1897,  and  this  suit  was  com- 
menced in  April,  1898 — within  one  year  after  the  final  deter- 
mination of  the  former  suit.  This  suit  was  not  a  determina- 
tion upon  the  merits.  The  merits  were  not  entered  upon. 
The  plaintiff  and  her  counsel  believed  that  they  could  try 
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the  merits  of  the  controversy  in  an  action  of  assumpsit,  instead 
of  tort.  No  testimony  was  taken.  After  the  opening  state- 
ment, the  court  held  that  the  plaintiff's  suit  was  planted  upon 
a  mistaken  view  of  the  law;  in  other  words,  plaintiff  had 
mistaken  her  form  of  remedy. 

We  think  the  statute  clearly  covers  such  a  ca.se.  Our  stat- 
ute of  limitations  was  borrowed  from  that  of  Massachusetts. 
It  was  said  by  the  .supreme  court  of  that  state,  speakinj^ 
through  Chief  Justice  Shaw :  "This  is  a  remedial  statute,  both 
in  its  enacting  and  qualifying  clauses,  and  should  have  such 
construction  as  will  best  carry  into  effect  the  intent  of  the 
legislature;  ....  and  the  presumption  [of  payment]  does 
not  arise  if  the  creditor  re-sorts  to  Ici-al  diligence  to  recover 
his  debt  within  the  time  limited." 

That  court  therefore  held  that,  where  the  first  letters  of 
administration  were  held  to  be  a  nullity,  and  a  second  .suit 
was  commenced  within  one  year  after  that  decision,  and 
*  more  than  six  years  after  the  deljt  accrued,  the  new  suit 
could  be  maintained:  Coffin  v.  Cottle,  16  Pick.  383. 

It  is  not  an  infrefpient  oeeurrence  for  attorneys  to  make 
a  mistake  in  tlie  form  of  the  remedy.  Where  they  have  acted 
in  good  faith,  the  statute  should  be  held  to  apply.  So,  where 
an  action  upon  contract  was  defeated  on  demurrer  to  a  decla- 
ration in  a  suit  at  law,  a  bill  in  ecjuity  was  held  maintainable 
under  this  statute:  Taft  v.  Stow,  167  Mass.  3G3,  45  N.  E. 
752;  Phelps  v.  W^ood,  9  Vt  3i)9 ;  Spear  v.  Newell,  13  Vt  288. 

2.  Without  entering  into  details,  we  think  tliere  was  suffi- 
cient evidence  to  justify  the  submission  of  the  question  ol 
fraud  to  the  jury.  If  there  was  any  substantial  contiict  of 
evidence,  it  belonged  to  the  jury;  and  we  think  there  was. 

3.  The  court  instructed  the  jury  that,  if  tlicy  should  Mnd 
for  the  plaintiff,  the  mea.su le  of  damages  would  be  the  ditfer- 
ence  between  what  the  propoity  sold  for  and  what  her  inter- 
est really  was;  i.  e.,  the  difi'ei'ence  between  what  she  actually 
received  and  what  her  interest  was  worth.  It  is  contended 
that  plaintill"  knew  that  her  share  was  worth  much  more  than 
she  received  lor  it,  and  that,  therefore,  the  true  measure 
of  damages  would  be  the  dil'l'erence  between  what  her  interest 
was  worth  and  what  she  was  led  to  believe  it  to  be  worth. 
While  there  is  evidence  that  ])laintiff  knew  that,  aside  from 
(lol>ts,  the  value  of  the  willow's  dower,  and  expense  of  litiga- 
tion, the  value  of  the  e--i,it(>  was  more  than  four  thousand 
live  hundred  (lollars.  yet  her  claim  is  based  upon  the  theory 
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that  these  defendants  induced  her  to  believe  that  four  thou- 
sand five  hundred  dollars  was  all  her  interest  was  in  fact 
worth.  Furthermore,  counsel  for  the  defendants  preferred 
no  request  for  instruction  upon  this  point.  The  rule  laid 
down  by  the  court  is  the  usual  measure  of  damages.  If  the 
defendants  contended  that  there  was  anything  in  the  peculiar 
circumstances  of  this  case  to  bring  it  without  the  general 
rule,  it  was  their  duty  to  call  the  attention  of  the  court  to  the 
matter.  "We  think  the  instruction  correct 
The  judgment  is  affirmed. 

The  other  justices  concurred. 


For  Decisions  Construing  Statutes  of  Limitation  of  somewhat  similar 
import  to  the  one  involved  in  the  principal  case,  see  Little  Eock  etc. 
R.  R.  Co.  V.  Manees,  49  Ark.  248,  4  Am.  St.  Rep.  45;  Doyle  v.  Wade, 
23  Fla.  90,  11  Am.  St.  Rep.  334;  Flournoy  v.  Jcffersonville.  17  Tnd.  109, 
79  Am.  Pec.  468.  In  this  last  case  it  is  decided  that  the  bringing 
of  an  action,  though  erroneous  in  form,  will  save  a  claim  from  the 
bar  of  the  statute  of  limitations,  under  the  Indiana  statutes. 


VAN  DERLYN  v.  MACK. 

[137  Mich.  146,  100  N.  W.  218.] 

ADOPTION — Inheritance  by  Child  from  Collateral  Kindred. — 
A  statute  providing  that  an  adopted  child  shall  become  the  heir  of 
the  person  adopting  it,  the  same  as  if  a  child  in  fact,  does  not  entitle 
a  child  to  inherit,  by  right  of  representation,  from  the  brother  of  its 
adoptive  parent,      (pp.  670,  674.) 

COSTS. — ^When  an  Executor  Brings  a  Suit  to  determine  the 
rights  of  a  person  who  claims  a  share  in  the  estate,  but  who  in  fact 
has  no  interest  therein,  costs  should  not  be  imposed  on  the  estate, 
(p.  674.) 

Pringle  &  Hewitt,  for  the  appellant. 

Parkinson  &  Campbell  and  Charles  E.  Townsend,  for  the 
appellees. 

147  HOOKER,  J.  Lillie  May  Mack  was  adopted,  under 
the  provisions  of  the  statute  (3  Comp.  Laws,  sec.  8776  et 
seq.),  in  the  year  1895,  by  John  F.  Mack  and  his  wife,  Mahala 
J.  Mack.  She  was  not  of  kin  to  either  of  these  persons. 
Mahala  J.  Mack  had  four  brothers,  viz.,  James,  Alfred,  John, 
and  Nelson  Van  Deriyu. 
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John  Van  Derlyn  made  a  will  September  25,  1901,  in  which 
he  left  hi.s  ])roi)erty  to  his  three  brothers,  and  mentioned  his 
sister  as  having  previously  died  without  issue.  On  February 
14,  1903,  he  made  a  codicil  to  the  will,  revoking  all  pro- 
vision in  his  will  in  favor  of  his  brother  James. 

A  question  arises  as  to  the  elTect  of  this  codicil ;  i.  e..  Should 
the  other  two  brothers  take  the  share  bequeathed  to  James  in 
the  first  will,  or  did  the  codicil  leave  it  subject  to  distribution 
under  the  statute?  Lillie  May  Mack  bases  her  claim  upon 
the  latter  view  and  a  claim  that  she  is  entitled  to  inherit  a 
portion  of  the  same  through  representation  of  her  mother  by 
adoption,  IMahala  J.  Mack,  testator's  sister. 

The  bill  was  liled  by  Nelson  Van  Derlyn,  individually  and 
as  executor  of  John  Van  Derlyn,  and  Alfred  Van  Derlyn. 
In  its  prayer  they  asked  (1)  that  it  be  decreed  that  Lillie 
May  Mack  is  not  an  heir  at  law  of  John  Van  Derlyn,  or  a  dis- 
tributee in  any  of  the  personal  estate  of  the  deceased;  (2) 
that  the  will  and  codicil  be  construed;  (3)  that  it  be  decreed 
that  the  complainants  are  the  sole  devisees  ^^^  and  owners 
of  all  of  said  estate;  (4)  that  the  title  be  declared  free  and 
clear  from  any  claim  on  her  part. 

The  bill  was  demurred  to,  and,  the  demurrer  being  over- 
ruled, the  defendant  has  appealed. 

The  statute  (3  Comp.  Laws,  sec.  8780)  provides:  "Such 
judge  of  probate  with  whom  such  instrument  is  filed  shall 
thereupon  nuike  an  investigation,  and  if  he  shall  be  satislied 
as  to  the  good  moral  character,  and  the  ability  to  sui)port  and 
educate  such  child,  and  of  the  suitableness  of  the  home  of  the 
person  or  persons  adopting  said  child,  he  shall  nuike  an  order 
to  be  entered  on  the  journal  of  the  probate  coui't  that  such 
person  or  persons  do  stand  in  the  place  of  a  parent  or  parents 
to  such  child,  and  in  case  a  change  of  name  is  desired,  that 
the  name  of  such  cliild  be  changed  to  such  name  as  shall  be 
designated  in  said  instrument  for  that  purpose.  "Whereupon 
such  cliiid  shall,  in  case  of  a  chang(>  of  name  thereafter  bf 
k'liown  and  called  by  said  new  name,  and  the  j)erson  or  per- 
sons so  adopting  such  child  shall  thereupon  stand  in  the 
place  of  a  ])ar('nt  or  ])areiits  to  such  child  in  law,  and  b(» 
lial)le  to  all  the  duties  and  entitled  to  all  the  rights  of  jiarenls 
thereto,  and  such  child  shall  thereupon  become  and  be  an  JK-ir 
at  law  (if  such  per--()n  or  iktsoiis,  llie  sann'  ;:s  if  he  or  she 
were  in  fact  the  child  of  such  person  or  persons." 
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The  power  to  inherit  from  Mahala  J.  Mack  is  given  by  this 
statute,  and  that  is  as  far  as  the  statute  goes.  It  does  not 
say  that  she  shall  be  the  heir  of  Mahala  J.  Mack's  kindred, 
nor  that  she  may  inherit  from  them  by  the  right  of  repre- 
sentation of  Mahala  J.  Mack.  We  cannot  extend  the  statute 
by  construction.  We  see  nothing  in  it  to  lead  to  the  belief 
that  it  was  the  legislative  intention  to  permit  one  to  adopt 
heirs  for  third  persons. 

It  is  claimed  that  there  are  many  decisions  which  sustain 
the  claim  of  Lillie  May  Mack,  although  counsel  concede  that 
there  are  others  which  deny  it.  It  will  be  found,  however, 
that  there  is  not  much  inharmony  in  the  cases,  when  the 
varying  statutes  of  different  states  are  considered ;  and  we  are 
satisfied  that  most,  if  not  all,  of  the  cases  can  be  reconciled 
with  the  view  above  indicated,  if  ^^^  proper  allowances  are 
made  for  the  differences  in  statutes.  Thus  in  Massachusetts 
the  statute  provides  that :  "  A  child  so  adopted  shall  be  deemed, 
for  the  purposes  of  inheritance  by  such  child  and  all  other 
legal  consequences  and  incidents  of  the  natural  relation  of 
parents  and  children,  the  child  of  the  parents  by  adoption, 
the  same  as  if  he  had  been  born  to  them  in  lawful  wedlock  : 
except  that  he  shall  not  be  capable  of  taking  property  ex- 
pressly limited  to  the  heirs  of  the  body  or  bodies  of  the  parents 
by  adoption,  nor  property  from  the  lineal  or  collateral  kin 
dred  of  such  parents  by  right  of  representation":  Gen.  Stats. 
1860,  c.  110,  sec.  7. 

In  the  case  of  Sewall  v.  Roberts,  115  Mass.  262,  the  JMassa- 
chusetts  court  properly  held  that  the  exceptions  in  the  statute 
aided  in  the  interpretation,  and  perhaps  broadened  it — a  doc- 
trine that  is  also  enunciated  in  Ghiscott  v.  Bragg,  111  Wis. 
605,  87  N.  W.  853,  56  L.  R.  A.  258,  and  Warren  v.  Preseott. 
84  Me.  483,  30  Am.  St.  Rep.  370,  24  Atl.  948,  17  L.  R.  A.  435. 
See,  also,  Ililpire  v.  Claude,  109  Iowa,  159,  77  Am.  St.  Rep. 
524,  80  N.  W.  332,  46  L.  R.  A.  171.  Also  the  cases  of  Flanni- 
gaa  V.  Howard,  200  111.  396,  93  Am.  St.  Rep.  201,  65  N.  E. 
782,  59  L.  R.  A.  664,  and  Hartwell  v.  Tefft,  19  R.  I.  644,  35 
Atl.  882,  34  L.  R.  A.  500,  both  of  which  states  have  statutes 
similar  to  that  of  Massachusetts.  See,  also,  Vidal  v.  Conuna- 
gere,  13  La.  Ann.  516,  for  a  broad  construction  of  a  statute 
of  this  kind,  following  the  rule  of  the  civil  law. 

The  foregoing  cases  are  for  the  most  part  justified  by  tlie 
respective  statutes,  and  therefore  do  not  militate  against  an- 
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other  construction  of  a  statute,  which,  while  it  makes  an 
adopted  child  the  heir  of  the  persons  adoptinj:^  him,  contains 
nothing,'  to  indicate  that  he  may  inherit  the  property  of  others, 
which  never  has  descended  to  those  adopting  him.  In  the  con- 
struction of  such  statutes  the  following  authorities  are  in 
point. 

In  Barnhizel  v.  Ferrell,  47  Ind.  335.  it  was  held  that,  by 
adopting  a  child,  he  was  not  made  the  heir  of  his  foster 
brother,  under  the  statute  of  Indiana:  See  In  re  Estate  of 
Sunderland,  60  Iowa,  736,  13  N.  W.  655. 

15"  In  Power  v.  Ilafley,  85  Ky.  676,  4  S.  W.  685,  the  court 
said:  "In  reaching  the  conclusion  that  one,  by  adopting  an- 
other, may  make  that  other  his  own  heir,  with  full  capacity  to 
inherit  his  estate,  and  that  the  children  of  the  adopted  may 
also  inherit  from  him,  we  do  not  wish  to  be  understood  as  de- 
ciding that  the  adopting  parent  can  make  the  adopted  child 
the  heir  of  other  people,  so  as  to  entitle  such  child  to  inherit 
property  that  does  not  come  directly  from  the  adopting 
parent.  The  case  at  bar  does  not  involve  that  question,  and 
we  prefer  to  reserve  any  expression  of  opinion  thereon  until 
the  question  actually  arises." 

In  deader  v.  Archer,  65  N.  H.  215,  23  Atl.  521,  the  Massa- 
chusetts act  was  interpreted,  and  the  court  said:  "Holt's 
mother  outlived  him,  and  owned  the  land  at  the  time  of  her 
death,  and  the  plaintiffs  are  the  next  of  )vin.  The  defendant 
is  Holt's  adopted  son.  As  Holt  had  no  title,  the  land  did  not 
go  to  the  defendant  as  Holt's  heir.  By  the  law  of  the  de- 
fendant's adoption,  he  could  inherit  property  which  Holt 
'could  have  devised  by  will.'  This  land  Holt  could  not  have 
devised.  By  the  same  law,  'as  to  the  succession  to  property,' 
the  defendant  stands,  'in  regard  to  the  legal  descendants,  but 
to  no  other  of  the  kindred  of  Holt,  in  the  same  position  as 
if  he  were  Holt's  son.  This  does  not  make  him  an  heir  of 
Holt's  mother.  No  objection  being  made  in  argument  to  the 
form  of  action,  the  question  of  procedure  has  not  been  con- 
sidered." 

In  Helms  v.  Elliott,  89  Tenn.  448,  14  S.  W.  930,  10  L.  R. 
A.  535,  the  Tennessee  court  said:  "As  between  the  adopting 
parent  and  the  ado})te(l  child,  the  statute  declares  in  the  j)lain- 
est  terms  that  the  adopted  child  shall,  by  the  act  of  adop- 
tion, acquire  all  the  riglits  of  a  child  born  to  such  parent. 
The  adopted  child  liecomcs  entitled  to  the  s.-nne  protection 
and  support  fus  if  l)orn  tlie  child  ol"  the  adojiting  parent,  and 
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is  given  the  capacity  of  inheriting  or  succeeding  to  the  estate 
of  the  adopting  parent  as  heir  or  next  of  kin.  The  adopting 
parent  assumes  the  same  parental  obligations  to  the  adopted 
child  as  if  such  child  were  born  to  such  parent,  and  the 
adopted  child  is  clothed  with  the  same  rights  in  the  estate  of 
the  adopting  ^^*  parent  as  an  heir  or  next  of  kin.  This  is 
the  full  measure  of  the  benefits  conferred  upon  the  adopted 
child.  No  claims  are  given  upon  anyone  except  the  adopting 
parent.  No  property  rights  are  conferred  except  in  the  es- 
tate of  such  parent. 

"It  is  contended  that  the  legal  status  of  the  adopted  child 
is  the  same  as  that  of  the  child  born  in  lawful  wedlock,  and 
that,  as  a  consequence,  the  same  rights  of  heir  and  next  of 
kin  exist  in  the  one  case  as  in  the  other,  not  only  as  to  the 
parent,  but  as  to  all  other  persons.  This  position  is  sound  in 
part  only.  So  far  as  the  parental  obligations  and  the  estate 
of  the  adopting  parent  are  concerned,  it  is  well  taken,  but 
beyond  that  it  is  not  tenable.  As  to  the  estates  of  other  per- 
sons than  the  adopting  parent,  the  law  of  adoption  fixes  no 
right  in  the  adopted  child.  It  is  only  as  to  the  adopting 
parent  that  the  adopted  child  is  made  'heir  or  next  of  kin' 
by  the  statute.  By  the  adoption,  Anderson  Lewis,  the  adopted 
son,  became  vested  with  all  the  rights  of  heir  and  next  of  kin 
of  Louie  Lewis,  the  adopting  father,  but  he  was  not  thereby 
made  the  heir  and  next  of  kin  of  the  children  bom  to  Louie 
Lewis.  As  to  them  he  occupied  the  same  relation  in  law  after 
the  adoption  as  before — that  of  a  stranger  in  blood 

"The  strict  legal  meaning  of  the  phrase  'next  of  kin'  is 
'next  or  nearest  in  blood.'  In  ascertaining  who  the  next  of 
kin  is,  the  law  follows  the  line  of  consanguinity.  Such  is  the 
general  rule  of  the  common  law.  It  is  the  same  in  this  state 
under  our  general  statute  of  distribution.  It  is  so  in  every 
case  unless  there  be  an  express  statutory  exception.  In  the 
law  of  adoption,  such  an  exception  is  made,  but,  as  we  have 
already  seen,  it  applies  alone  to  the  estate  of  the  adopting 
parent.  The  law  of  adoption  arbitrarily  establishes  for  the 
adopted  child  the  relation  of  heir  and  next  of  kin  to  the 
adopting  parent,  but  it  does  not  establish  such  a  relation  to 
the  descendants  of  the  adopting  parent.  As  to  them  and  their 
estates,  the  adopted  child  stands  in  no  other  relation  than 
that  existing  before  the  act  of  adoption." 
Am.   St.  liep.,  Vol.  10£l-^3 
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In  Moore  v.  Moore's  Estate,  35  Vt.  98,  wliere  the  statute 
constituted  an  adopted  child  an  heir  at  law  "in  as  full  and 
perfect  a  manner  as  if  born  to  the  adopting  parents  in  lawful 
wedlock,"  it  was  held  that  the  statute  did  not  make  the  child, 
by  representation,  an  heir  of  the  brother  of  its  mother  by 
adoption,  althoufjh  she  would  be  an  heir  if  livincr:  ^'*'^  See. 
also,  Delano  v.  Bruerton,  118  Mass.  619,  20  N.  E.  308,  2  h.  R. 
A.  698 ;  Keegan  v.  Geraghty,  101  111.  26. 

We  think  these  cases  are  conclusive  of  the  question,  as  al- 
ready indicated,  and  that  Lillie  ]\Iay  Mack  has  no  interest 
in  this  estate. 

Whether  or  not  it  would  have  been  proper  to  file  a  bill 
merely  to  adjudicate  upon  Lillie  May  Mack's  claim  of  heir- 
ship, it  would  be  necessary  to  construe  the  will  and  codicil 
if  her  right  to  inherit  from  John  Van  Derlyn  should  be  sus- 
tained, and  in  such  case  the  complainants  might  file  a  bill  for 
that  purpose.  This  they  did,  and,  having  jurisdiction  for 
that  purpose,  we  may  decide  the  other  question. 

This  disposition  of  that  question  makes  it  unnecessary  to 
pass  upon  other  questions,  except  that  of  costs,  which  coun- 
sel for  the  appellant  ask  ns  to  impose  upon  the  estate.  Wo 
see  no  occasion  to  do  this.  The  friends  of  Lillie  i\Tay  Mack 
saw  fit  to  claim  for  her  a  share  of  an  estate  in  wliicli  slie  has 
no  interest.  To  impose  costs  upon  the  estate  is  an  indirect 
way  of  making  the  true  owners  of  tlie  property  pay  them, 
which  ought  not  to  be  required.  On  the  contrary,  they  arc 
entitled  to  co.sts. 

The  decree  overruling  the  demurrer  is  aflirmcd,  with  costs. 

The  other  justices  concurred. 


EFFECT  OF  ADOPTION  ON  THE  KINDRED  OF  THE  PERSONS 

ADOPTING.* 
I.  Introductory,  674. 
II.  Inheritance  by  Adopted  Child,  675. 
III.  Inheritance  from  Adopted  Child,  676. 
IV.  Property  Rights  of  Surviving  Spouse,  676, 
V.  Eights  Under  Wills  and  Testaments,  678. 

I.     Introductory. 
Tho  legal  adoj)tioii  by  one  pc  rson  of  the  offspring  of  aiiotlior  was  an 
institution    unknown    to    tii(>    coinmun    law    of    England.      It    \\:is,    how 
ever,    ricoguized    by    tlie    lionian    law,    and    has    bcfu    vtr\-    gem  rally 
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introduced  into  our  present  day  jurisprudence  by  statutory  enact- 
ments. In  the  interpretation  of  statutes  providing  for  the  adoption 
of  children,  it  is  reasonable,  therefore,  to  look  to  the  civil  law  for 
assistance:  Humphries  v.  Davis,  100  Ind.  274,  50  Am.  Rep. 
788;  Gray  v.  Holmes,  57  Kan.  217,  40  Pae.  596,  33  L.  R.  A. 
207;  Power  v.  Hafley,  85  Ky.  671,  4  S.  W.  683;  Ross  v.  Ross. 
129  Mass.  243,  37  Am.  Rep.  321.  It  would  seem,  moreover,  that  such 
statutes,  having  for  their  manifest  object  the  promotion  of  the  wel- 
fare of  children  without  parents,  or  with  parents  unable  properly  to 
care  for  them,  as  well  as  the  brightening  of  the  homes  of  foster 
parents  and  the  safeguarding  of  the  interests  of  society  in  general, 
should  be  given  a  liberal  interpretation,  and  every  reasonable  intend- 
ment indulged  in  with  a  view  to  further  their  humane  and  beneficent 
purpose:  See  Parsons  v.  Parsons,  101  Wis.  76,  70  Am.  St.  Rep.  894,  77 
N.  W.  147;  Nugent  v.  Powell,  4  Wyo.  173,  62  Am.  St.  Rep.  17,  33 
Pac.  23,  20  L.  R.  A.  99.  It  is  not  doubted,  however,  that  some  courts, 
in  the  interpretation  of  adoption  statutes,  steadfastly  adhere  to  that 
senseless  and  vicious  rule  that  statutes  in  derogation  of  the  common 
law  are  to  be  strictly  construed,  and  thereby  give  the  legislative 
will  and  declaration  as  limited  an  application  as  possible:  Furgeson 
V.  Jones,  17  Or.  204,  11  Am.  St.  Rep.  808,  20  l>ac.  842,  3  L.  R.  A.  620. 

II.     Inheritance  by  Adopted  Child. 

While  an  adopted  child  may  be  entitled  to  inherit  directly  from 
his  adopting  parents,  he  is  not,  as  adoption  statutes  have  generally 
been  construed,  entitled  to  inherit  through  them  from  their  ancestors: 
In  re  Sunderland,  60  Iowa,  732,  13  N.  W.  655;  Header  v.  Archer, 
65  N.  H.  214,  23  Atl.  521;  Quigley  v.  Mitchell,  41  Ohio  St.  375; 
Phillips  V.  McConiea,  59  Ohio  St.  1,  69  Am.  St.  Rep.  753,  51  N.  E. 
445.  Compare  Warren  v.  Prescott,  84  Me.  483,  30  Am.  St.  Rep.  370. 
24  Atl.  948,  17  L.  R.  A.  435.  Nor  is  he  entitled,  by  right  of  repro 
scutation,  to  inherit  from  the  collateral  kindred  of  his  adopting 
parents:  See  the  principal  case,  ante,  p.  669;  Moore  v.  Estate  of 
Moore,  35  Vt.  98.  To  quote  from  Wyeth  v.  Stone,  144  Mass.  441,  11 
N.  E.  729:  "He  can  inherit  directly  from  his  parent,  but  he  camiiit 
inherit  in  lieu  of  his  parent,  by  right  of  representation,  from  any  ui 
his  parent's  kindred."  It  has  been  decided,  moreover,  that  an 
adopted  child  cannot  inherit  from  the  natural  children  of  his  adopt 
ing  parent:  Kecgan  v.  Geraghty,  101  111.  26;  Helms  v.  Elliott,  8'.> 
Tcn'n.  446,  14  S.  W.  930,  10  L.  R.  A.  535.  "The  law  of  adoption," 
it  is  said  in  this  last  decision,  "arbitrarily  establishes  for" the  adopteil 
child  the  relation  of  heir  and  next  of  kin  to  the  adopting  parent, 
but  it  does  not  establish  such  a  relation  to  the  descendants  of  th. 
adopting  parent.  As  to  them  and  their  estates,  the  adopted  child 
stands  in  no  other  relation  than  that  existing  before  the  act  of  th> 
adoption."  Some  of  the  statutes,  however,  have  been  given  a  more 
liberal  construction.  Thus,  it  has  been  held  that  an  adopted  child 
may  inlierit  from  a  child  of  one  of  the  adopt  ing  pai'fnts,  where  tii' 
ttatutos  pi-o\"ide  that  an  adopted  child  shall  tuki'  tbi'  same  place  in  th. 
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estate  of  the  adopting  parent  as  if  born  in  lawful  wedlock,  and  shall 
stand  in  regard  to  legal  descendants,  but  to  no  other  kindred  of  such 
parent,  in  the  same  position  as  if  born  to  him:  Stearns  v.  Allen,  183 
Mass.  404,  97  Am.  St.  Rep.  441,  67   N.   E.   349. 

The  heirs  of  an  adopted  daughter  may  be  entitled  to  inherit, 
through  her,  a  share  in  the  estate  of  the  deceased  adopting  parent, 
just  as  though  she  were  a  daughter  by  blood:  Gray  v.  Holmes,  57 
Kan.  217,  45  Pac.  596,  33  L.  R.  A.  207.  See,  too.  Pace  v.  Kliuk,  51 
Ga.  220;  Power  v.  Hafley,  85  Ky.  671,  4  S.  W.  683.  In  this  last  case 
it  is  decided  that  where  an  adopted  child,  made  capable  by  special 
act  of  the  legislature  of  taking  by  descent  the  estate  of  the  person 
adopting  him,  dies  before  such  person,  leaving  children,  they  in- 
herit the  estate  of  the  adopter  of  their  deceased  parent  as  if  they 
were  his  grandchildren.  Where  a  boy  is  adopted  by  his  grandfather, 
it  has  been  held  that  he  can  inherit  from  the  grandfather  only  as 
his  adopted  son,  and  not  by  representation  of  his  deceased  father 
also:  Delano  v.  Bruerton,  148  Mass.  619,  20  N.  E.  308,  2  L.  R.  A. 
098. 

m.     Inheritance   from  Adopted   Child. 

In  a  number  of  states  it  has  been  decided  that  on  the  death  of  an 
adopted  child  his  estate  goes  to  his  relatives  by  blood,  and  not  to 
his  adopting  parents  or  relatives  by  adoption:  Reinders  v.  Koppol- 
mann,  68  Mo.  482,  30  Am.  Rep.  802;  Upson  v.  Noble,  35  Ohio  St. 
655;  Hole  v.  Robbins,  53  Wis.  511,  10  N.  W.  617.  In  the  case  of 
Barnhizel  v.  Ferrell,  47  Ind.  335,  it  was  decided  that  property  de- 
scending to  an  adopted  child  from  his  adopting  parent  would,  on  the 
death  of  such  child,  go  to  his  next  of  kin  by  blood,  to  the  exclusion 
of  the  children  of  the  adopting  parent.  This  decision,  however,  was 
very  materially  modified  in  Davis  v.  Krug,  95  Ind.  1.  And  according 
to  Humphries  v.  Davis,  100  Ind.  274,  50  Am.  Rep.  788,  and  Paul  v. 
Davis,  100  Ind.  422,  where  a  child,  adopted  by  a  husband  and  wife 
jointly,  dies  without  child  or  descendant,  owning  lands  inherittd 
from  the  adopted  mother,  the  surviving  adopted  father  inherits  them 
to  the  eiclasion  of  the  natural  mother. 

In  the  case  of  Heidecamp  v.  Jersey  City  etc.  Ry.  Co.,  69  N.  J.  L. 
284,  101  Am.  St.  Rep.  707,  55  Atl.  239,  where  an  action  was  brouglit 
for  the  wrongful  death  of  an  adopted  child,  for  the  benefit  of  the 
next  of  kin,  it  is  affirmed  that  the  next  of  kin  of  an  adopted  child  is 
the  next  of  kin  by  blood,  and  not  the  adopting  parent,  under  an 
adoption  statute  which  wholly  fails  to  bestow  upon  adopting  parents 
any  right   of   inheritance   from   adopted   children. 

rv.  Property  Rights  of  Surviving  Spouse. 
Where  one  spouse  alone  adopts  a  child,  or  where  a  statute  gives 
an  adopted  child  the  right  of  inheritance  from  one  parent  only,  it 
would  seem  that  the  child  was  not  entitled  to  inherit  from  the  othrr 
sj.ouse  (Webb  v.  .lackson,  6  Colo.  App.  211,  40  i'.-u-.  KiT;  Sliarkry  v. 
McDcrmott,   16   Mo.   App.   SO),    nor    Iruin    the    adopt  inj,'   spouse    to    the 
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exclusion  of  the  nonadopting  spouse:  Stanley  v.  Chandler,  53  Vt.  619. 
And  where  a  child  is  adopted  by  a  husband  only,  where  the  statutes 
provide  that  an  adopted  child  shall  be  entitled  to  all  the  rights  of  a 
natural  child  in  the  estate  of  its  adopting  parent,  such  child  does 
not  become  the  child  of  his  wife,  so  as  to  prevent  her,  upon  the  death 
of  her  husband,  and  her  second  marriage,  from  alienating  land  re- 
ceived from  the  estate  of  her  first  husband:  Keith  v.  Ault,  144  Ind. 
626,  43  N.  E.  924.  In  Texas,  the  adopted  child  of  a  man  who  has 
no  children  or  descendants,  but  who  dies  leaving  a  surviving  wife, 
inherits  one-half  of  the  real  estate  constituting  the  community  prop- 
erty of  the  husband  and  wife:  White  v.  Holman,  25  Tex.  Civ.  App. 
152,  60  S.  W.  437. 

If  the  statutes  provide  that  where  a  man  has  no  children  by  his 
second  wife,  but  has  children  alive  by  his  first  wife,  the  fee  of  his 
real  estate,  on  his  death,  shall  vest  in  such  children,  subject  to  a  life 
estate  in  the  widow,  and  that  an  adopted  child  shall  receive  all  the 
rights  and  interests  in  the  estate  of  the  adopting  parents  as  if  a 
natural  heir,  a  child  adopted  by  the  deceased  and  his  first  wife  in- 
herits his  land,  subject  to  a  life  estate  by  the  second  wife:  Markover 
V.  Krauss,  132  Ind.  294,  31  N.  E.  1047,  17  L.  E.  A.  806.  And  it  has 
been  held  that  where  a  man,  after  the  death  of  his  wife,  and  the  death 
of  their  child,  adopts  a  son  and  subsequently  marries  again,  and  dies 
intestate,  leaving  such  son  and  second  wife  surviving  him,  his  real 
estate  descends  one-half  to  the  adopted  son,  and  one-half  to  the 
widow,  and  at  her  death  her  share  does  not  descend  to  him,  he  not 
being  a  "child"  of  her  husband  "by  a  previous  wife":  Isenhour  v. 
Isenhour,  52  Ind.  328. 

Under  a  statute  providing  that  a  child  adopted  by  a  husband  and 
wif J  will  inherit  from  either  as  though  a  child  in  fact,  the  widow 
of  a  man  who  dies  intestate  after  they  have  adopted  a  child  is 
entitled  to  only  one-third  of  the  decedent's  personalty,  where  the 
law  provides  that  "if  the  intestate  leaves  issue,  his  widow  shall  have 
one-third,  and,  if  no  issue,  one-half,  of  such  surplus":  Atchison  v. 
Atchison's  Exrs.,  89  Ky.  488,  12  S.  W.  942.  An  adopted  child  is 
a  child  capable  of  inheriting  within  the  meaning  of  a  statute  which 
provides  that  a  widow  shall  take  one-half  of  her  husband's  real  prop- 
erty, as  dower,  if  he  dies  leaving  no  child  capable  of  inheriting: 
Moran  v.  Stewart,  122  Mo.  295,  26  S.  W.  962,  132  Mo.  73,  33  S.  W. 
443;  Moran  v.  Moran,  151  Mo.  558,  52  S.  W.  378.  And  where  an 
adoption  statute  declares  that  an  adopted  child  shall  inherit  from 
its  adopting  parent  as  if  born  in  lawful  wedlock,  an  adopted  child 
is  "issue"  within  the  meaning  of  another  statute  providing  that  in 
case  a  husband  dies  intestate  leaving  "no  issue  living,"  his  widow 
Bhall  receive  a  specified  portion  of  his  land:  Buckley  v.  Frazier,  153 
Mass.  525,  27  N.  E.  768.  And  where  a  statute  provides  that  in  case 
a  husband  dies  intestate,  "leaving  no  child,"  his  surviving  wife  may 
renounce  the  provision  made  for  her  and  elect  to  take  one-third  of  the 
estate,  the  word  "child,"  as  used  in  the  statute,  includes  an  adopted 
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child:  Sayles  v.  Christie,  187  111.  420,  58  N.  E.  480.  Under  a  statute 
which  declares  that  an  adopted  child  shall  have  all  the  rights  of  a 
child  and  heir  of  the  adopting  parent,  an  adopted  child  has,  as  be- 
tween herself  and  the  widow  of  her  adopting  father,  all  the  rights 
of  an  actual  child  in  the  distribution  of  his  estate:  Appeal  of  iiowan, 
132  Pa.   «t.   299,   19   Atl.   82. 

V.    Eights  Under  Wills   and  Testaments. 

An  adopted  child  takes  a  legacy  given  to  one  of  its  adopting  parents 
wJio  dies  before  the  testator,  where  the  statute  authorizing  the  adop- 
tion of  children  declares  that  the  child  becomes,  to  all  intents  and 
purposes,  the  child  of  its  adopters,  the  same  as  if  born  to  them  iu 
lawful  wedlock:  Warren  v.  Prescott,  84  Me.  483,  30  Am.  St.  Kep.  370, 
24  Atl.  94«,  17  L.  R.  A.  435.  But  it  has  been  held  that  an  adopted 
child  is  not  entitled,  on  the  death  of  his  adopting  parmt,  to  a  legacy 
boqueatLed  to  him,  under  a  statute  providing  that  when  a  devise  of 
real  or  personal  property  is  made  to  any  child  or  other  relative  of  the 
testator,  and  such  other  child  or  relative  shall  die  leaving  issue  sur- 
viving the  testator,  such  issue  shall  take  the  estate:  Phillips  v.  Mc- 
(Jonica,  59  Ohio    St.  1,  69  Am.  St.  Kep.  753,  51  N.  E.  445. 

\\  here  a  testator  gives  liia  property  to  his  three  sous  and  one 
daughter,  with  a  provision  that  in  case  of  the  death  of  one  of  such 
beneliciaries  the  share  of  such  deceased  shall  go  to  his  or  her  chil- 
dren, an  adopted  child  of  the  daughter  comes  within  the  description 
of  "children"  and  takes  as  a  kgatee  in  the  event  of  her  death: 
Bray  v.  Miles,  23  Ind.  App.  432,  54  N.  E.  446,  55  N.  E.  510,  This 
decision  is  supported  by  In  re  Truman,  27  R.  I.  201,  01  Atl.  598,  but 
is  opposed  by  Kussell  v.  liussell,  S4  Ala.  48,  3  South.  900.  So,  an 
adopted  child  is  entitled  to  a  bequest,  the  use  of  which  is  given  to 
its  adopting  mother  during  her  lile,  the  principal  to  be  paid  on  her 
death  to  her  "lawful  issue,"  where  the  statutes  give  adopted  chil- 
dren tlie  legal  status  of  descendants,  save  that  they  are  not  capable 
of  taking  property  expressly  limited  to  the  heirs  of  the  bodies  of 
ihe  adopting  parents  nor  property  from  their  lineal  or  collateral 
kindred:  lianweil  v.  TelTt,  19  ii.  I.  644,  35  Atl.  8S2,  34  U  K.  A. 
auo. 

If  a  child  is  adopted  after  the  making  of  a  will  by  his  adopting 
parent,  in  which  it  is  not  mentioned,  it  takes  the  same  share,  in 
Illinois,  in  his  estate  as  would  a  child  born  to  him  after  the  execution 
of  his  will;  Plannigan  v.  Howard,  200  111.  396,  93  Am.  St.  liep.  2ul, 
ij5  N.  E.  782,  59  L.  B.  A.  664.  And  under  statutes  providing  tliat 
all  rights,  duties,  and  relations  between  a  parent  and  child  by  adop- 
tion, including  the  right  of  inheritance,  shall  be  the  same  as  exi.-^t 
by  law  between  parent  and  child  by  lawful  birth,  and  that  the  huI)- 
sequcnt  birth  of  a  legitimate  child  to  testator  before  his  death  shall 
operate  as  a  revocation  of  his  will,  the  will  of  a  testator  is  revuki  .1 
by  his  subsorpient  adoption  of  a  child:  Ililpire  v.  Claude,  109  lovv:i, 
159,  77  Am.  lirp.  524,  80  X.  W.  X'.'Z,  46  L.  H.  A.  171;  Glascutt  v. 
i;i.i--,   111   Wis.  605,  87  N.  VV.  853,  56  L.  K.  A.  258. 
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HUDSON  V.  COLUMBIAN  TRANSFER  COIklPANT. 

[137  Mieh.   255,   100   N.   W.   402.] 

CONTRACT. — The  Meeting  of  Minds,  which  is  essential  to 
the  formation  of  a  contract,  is  not  determined  by  the  secret  inten- 
tions of  the  parties,  but  by  their  expressed  intentions,  which  may 
be  wholly  at  variance  with  the  former,      (p.  680.) 

WAREHOUSEMAN  —  Burning  of  Goods — Insurance. — If  a 
warehouseman  contracts  to  store  goods  in  a  specified  building,  and 
the  owner  has  them  insured  as  located  therein,  but  the  warehouseman, 
without  notice  of  the  insurance,  stores  them  in  a  different  building, 
where  they  are  destroyed  by  fire  without  negligence  on  his  part,  he  is 
liable  to  the  owner  for  their  value,     (p.  680.) 

Hatch  &  Wilson,  for  the  appellant. 

Smedley  &  Cor^nn,  for  the  appellee. 

256  MONTGOMERY,  J.  This  action  is  hronffht  to  recover 
the  value  of  a'oods  stored  with  the  defendant  as  warehonse- 
man,  and  destroyed  by  fire.  The  record  contains  thirty-eijrht 
assic^nments  of  error,  but  when  the  facts  are  stated  as  evi- 
dently found  by  the  jury,  the  case  lies  within  a  narrow  com- 
pass. 

The  parties  are  not  quite  asrreed  in  their  statement  of  the 
ease,  but  an  examination  of  the  record  convinces  us  that  there 
was  ample  testimony  tending  to  show  that  defendant,  in 
March,  1901,  contracted  and  used  for  storas^e  the  building 
known  as  21  and  23  Campau  street,  in  the  city  of  Grand  Rap- 
ids, and  also  controlled  the  fourth  floor  of  an  adjoining  build- 
iner.  knoAvn  as  the  Hopson-JIaf  ten  camp  building:. 

In  March,  1901,  plaintiff  made  a  contract  to  store  the  goods 
in  question  with  defendant  for  hire,  on  the  fourth  floor  of  the 
building  known  as  21  and  23  Campau  street.  This  statement 
is  denied,  but  thfe  question  was  submitted  to  the  jury,  and 
found  in  favor  of  the  plaintiff.  The  plaintiff  thereupon  took 
out  insurance  on  his  goods  as  located  in  the  building  known 
as  21  and  23  Campau  street,  but  whether  this  fact  was  com- 
municated to  the  defendant  is  a  matter  of  dispute ;  and,  as 
this  question  was  not  submitted  to  the  jury,  the  plaintiff's 
rights  are  to  be  determined  upon  the  assumption  that  notice 
of  the  insurance  was  not  given.  The  goods  were  taken  from 
])laintiff's  house,  and  were  stored  by  defendant,  not  in  the 
building  known  as  21  and  23  Campau  street,  but  in  the 
Ilopson-Haftencamp  building,  where,  without  negligence  on 
the  part  of  defendant,  they  were  destroyed  by  fire.  The  cir- 
cuit   judge   charged   the   jury   that,   if   the   contract   was   as 
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claimed  by  plaintiff,  he  was  entitled  to  recover,  but  that,  if 
not  satisfied  by  a  ''^'^  fair  preponderance  of  evidence  that 
such  an  agreement  was  made,  there  could  be  no  recovery. 

Complaint  is  made  of  the  failure  to  present  certain  special 
questions  to  the  jury.  Two  of  these  questions  relate  to  whether 
the  goods  would  have  been  damaged  if  they  had  been  stored 
in  the  place  agreed  upon,  and  the  probable  extent  of  such 
damage.  Clearly,  if  defendant  is  liable  at  all,  the  answers 
to  these  questions  could  not  have  affected  the  recovery,  for, 
as  to  any  damage  which  the  goods  would  have  sustained  if 
stored  in  the  place  agreed  upon,  the  plaintiff  had  secured  in- 
demnity by  insurance,  which  was  lost  by  defendant's  breach 
of  contract. 

The  other  questions  asked  for  the  defendant's  understand- 
ing of  the  agreement,  and  were  preferred  upon  the  theory 
that,  as  the  minds  of  the  parties  must  have  met,  the  defend- 
ant's failure  of  understanding  would  answer  plaintiff's  claim 
of  a  contract.  This  is  a  fallacy.  What  is  meant  by  "meet- 
ing of  minds"  is  the  agreement  reached  by  the  parties  and 
expresvsed.  As  is  well  said  in  Brewington  v.  Mesker,  51  Mo. 
App.  348:  "The  meeting  of  the  minds  which  is  essential  to 
the  formation  of  a  contract  is  not  determined  by  the  secret 
intentions  of  the  parties,  but  by  their  expressed  intention, 
which  may  be  wholly  at  variance  with  the  former."  See,  also, 
9  Cyc.  244,  578 ;  Browne  v.  Hare,  3  Hurl.  &  N.  484. 

The  question,  then,  is  whether,  under  the  facts  as  found 
by  the  jury,  the  plaintiff  was  entitled  to  recover.  We  think 
this  question  should  be  answered  in  the  affirmative.  The 
theory  of  the  plaintiff's  case  is  that  the  defendant  broke  its 
contract  of  bailment,  and  subjected  the  property  to  a  risk 
never  contemplated  by  plaintiff,  nor  assumed  or  assented  to 
by  him.  In  such  a  case  the  rule  is  general  that  the  bailee 
assumes  the  risk  of  the  destruction  of  the  property.  The  de- 
fendant was  guilty  of  a  technical  conversion  of  plaintiff's 
property:  See  Lawson  on  Bailments,  sec.  20;  Martin  v.  Cuth- 
bertson,  64  N.  C.  328 ;  Lane  v.  ^^.s  Cameron,  38  Wis.  603.  A 
case  precisely  in  point  is  that  of  Lilley  v.  Doubleday,  L.  R. 
7  Q.  B.  D.  510,  which  case  is  cited  with  approval  in  Bradley 
V.  Cunningham,  61  Conn.  485,  23  Atl.  932,  15  L.  R.  A.  679, 
and  followed  in  Line  v.  IMills,  12  Ind.  App.  100.  ?>9  N.  E.  870. 

The  oth(>r  questions  in'csoiiled  luivc  Ix-cii  examined,  but 
do  not.  wo  thiids".  require  iurtlier  discussion.  We  discover  no 
error  in  the  ca^ie. 
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Judgment  affirmed. 

Moore,  C.  J.,  Carpenter  and  Hooker,  J  J.,  concurred. 

Grant,  J.,  did  not  sit. 


If  Property  in  tlie  Custody  of  a  Bailee  or  warehouseman  is  destroyed 
r.ccidentally,  without  any  fault  on  his  part,  he  is  not  generally  liable: 
See  Drudge  v,  Leiter,  18  Ind.  App.  694,  63  Am.  St.  Rep.  359;  note 
to  Schmidt  v.  Blood,  24  Am.  Dec.  155.  But  a  warehouseman  who 
advertises  that  goods  consigned  to  him  will  be  stored  in  a  fire-proof 
building,  is  liable  if  he  stores  them  in  a  wooden  building  which 
afterward  burns:    Vincent  v.  Eather,  31  Tex.  77,  98  Am.  Dec.  516. 


HARRIS  V.  RORABACK. 

[137  Mich.  292,  100  N.  W.  391.] 

DEEDS — Building  Restrictions. — A  restriction  in  a  deed  that 
the   premises   shall   not   be   occupied   "except   for   one    dwelling-house 
to  each  lot,"  is  violated  by  the  ei"ection  of  a  two-story  building  de- 
signed  for   two    dwellings,   one    to    occupy    the    ground    floor    and   one . 
the  second  floor,  and  each  to  have  a  separate  entrance,      (p.  683.) 

William  F.  McCorkle,  for  the  appellants. 

William  P.  Corbett  and  Henry  C.  Walters,  for  the  appellees. 

293  CARPENTER,  J.  The  parties  to  this  suit  are  owners 
of  lots  on  Woodland  avenue,  in  the  city  of  Detroit.  The  plat- 
ters of  this  property  placed  in  their  conveyance  of  defend- 
ants' property,  which  ran  to  defendants'  immediate  arrantor, 
the  following  restriction:  "That  the  said  second  party,  his 
heirs  and  assigns,  will  not  occupy  said  premises  except  for  one 
dwelling-house  to  each  lot."  A  similar  restriction  was  placed 
in  the  conveyance  of  the  property  owned  by  complainants, 
and  in  all  the  conveyances  on  said  avenue  except  one,  and  the 
owner  of  that  excepted  lot  has  complied  with  the  restriction. 
Defendants  have  planned  and  started  to  build  on  their  lot 
a  two-story  building,  designed  for  two  dwellings — one  to  oc- 
cupy the  ground  floor,  and  one  the  second  floor — each  of  which 
has  a  separate  entrance  and  a  separate  cellar.  Complain- 
ants contend  that  this  structure  is  forbidden  by  the  above- 
<{uoted  language  in  the  deed,  and  they  bring  this  suit  to  en- 
Join  its  erection.  They  obtained  a  decree  in  the  court  below, 
and  defendants  have  appealed  to  this  courL 
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The  decision  of  this  case  depends  upon  the  proper  con- 
struction of  the  restriction  in  the  deed.  "We  cannot  ajjree 
with  defendants  that  the  force  of  this  lan^nia^'e  is  in  any  way 
impaired  by  the  fact  that  tlie  land  contract  which  preceded 
the  deed  contained  the  words  "dwelling-house,"  instead  of 
the  words  "one  dwelling-house."  If  these  two  expressions 
linvo  the  same  meaning,  the  land  contract  cuts  no  figure  in 
this  ease.  If  they  have  different  meanings,  there  is  nothing 
to  indicate  that  full  force  shall  not  be  given  to  the  language  of 
the  deed,  which  was  the  last  expression  of  the  parties.  In 
my  judgment,  we  can  safely  construe  {\w  restriction  from  its 
own  language,  and  without  looking  outside  that  language. 
AVliile  there  is  authority  for  saying  that,  in  construing  this 
language,  we  should  resolve  doubts  in  favor  of  the  defendants 
(see  Stone  v.  Pillsbury,  1G7  IMass.  337,  45  N.  E.  7G8,  and  au- 
thorities there  cited),  it  is  none  the  less  our  duty  to  give  said 
language  its  obvious  meaning.  We  are  to  construe  the  lan- 
guage in  accordance  with  the  intention  of  the  parties  -^*  to 
the  deed.  In  construing  it,  we  should  Tint  assume  that  the 
restriction  was  inserted  solely  for  the  benefit  of  the  grantor. 
•The  purpose  of  the  restriction  is  to  benefit  not  merely  the 
grantor,  but  every  owner  of  property  and  oveiy  resident  on 
the  street.  Such  a  restriction  assures  purchasers  that  prop- 
erty will  be  devoted  in  a  specified  manner  to  residence  pur- 
poses, and  has  a  tendency  to  increase  its  value.  And  we  think 
it  not  improper  to  say  that  it  may  fairly  be  inferred  in  the 
case  at  bar  that  this  restriction  and  its  general  observance  have 
increased  the  value  of  del'endant's  i)roperty. 

In  ascertaining  the  intention  of  the  parties  to  the  deed 
containing  this  restriction,  we  obtain,  in  our  judgment,  little 
aid  by  discussing  defendants'  contention,  with  which  we  do 
not  agree,  that  "one"  refers  to  "house,"  and  not  to  "dwell- 
ing." We  obtain  infinitely  more  aid  l)y  looking  at  the  sen- 
tence as  a  whole,  and  thus  determining  its  obvious  meaning. 
When  the  parties  agreed  not  to  occupy  said  premises,  "ex- 
cept for  one  dwelling-house,"  they  obviously  intended  to 
agree,  and  they  did  therefore  agree,  that  no  building  should  be 
thereon  erected  which  could  not  be  descril)ed  as  one  dwelling- 
house.  In  the  sense  in  which  words  are  ordinarily  used — and 
we  nuist  presinne  these  words  to  be  used  in  that  sense — a  build- 
ing planned  and  designed  for  two  or  moi-e  dwellings  cannot 
properly  be  described  as  one  (I\\ellin<:-hou~e.  ]  tliink  we  ;ire 
l)ouud  to  hold  that  by  the  langiuii^e  in  qucslion  tlie  parlies  to 
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this  deed  intended  that  no  house  except  one  planned  and  de- 
signed for  a  single  dwelling  should  be  erected.  The  case 
of  Gillis  V.  Bailey,  21  N.  II.  14:9,  is  an  authority  which  sup- 
ports our  conclusion.  Hutchinson  v.  Ulrich,  145  111.  336,  31 
X.  E.  556,  21  L.  R.  A.  391,  relied  upon  by  defendants,  is 
np])osed  to  this  decision.  It  appeared  in  that  case  that,  at  the 
time  the  deed  containing  the  restriction  in  question  was  made, 
flats  or  apartment  houses  like  that  which  defendants  were  seek- 
ing to  erect  had  been  erected  and  were  then  in  common  use 
within  a  short  distance  of  the  lots  purchased  by  defendants. 
This  circumstance  ''*•'*  which  was  given  great,  if  not  control- 
ling, weight,  distinguishes  that  case  from  the  one  before  us,  for 
here  no  such  buildings  had  been  erected  in  the  vicinity  at 
the  time  the  deed  containing  the  restriction  was  made. 

The  case  of  Stone  v.  Pillsbury,  167  Mass.  332,  45  N.  E.  768, 
also  relied  upon  by  the  defendants,  is  more  clearly  distin- 
guishable. It  was  there  decided  that  a  building  designed  and 
l)lanned  as  the  residence  of  a  single  family  might,  without  any 
change  either  in  its  exterior  on  interior,  while  used  as  a  resi- 
dence for  a  single  family,  also  be  used  as  a  gold-cure  sanitarium, 
without  violating  a  restriction  like  the  one  in  question.  No 
such  question  is  involved  in  this  case.  The  question  here  is 
jiot  how  a  building  planned  and  designed  as  the  residence  of 
a  single  family  shall  be  subsequently  used,  but  it  is  whether 
a  building  designed  and  planned  for  two  separate  residences 
is  properly  described  as  one  dwelling-house.  As  already 
stnted,  we  think  it  is  clear  that  it  is  not. 

The  decree  of  the  court  below  will  therefore  be  affirmed, 
with  costs. 

The  other  justices  concurred. 


For  Authorities  bearing  upon  the  decision  in  the  principal  case,  see 
the  monographic  note  to  Wakefield  v.  Van  Tassell,  95   Am.  St.  Bep. 

r>oh 
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GARDNER  v.  COUCH. 

[137   Mich.   358,   100  N.   W.   673.] 

FALSE  IMPRISONMENT--Justice's  LiabUity.— "Whore  a  city 
charter  authorizes  justices  of  the  peace  to  try  and  punish  persons 
who  violate  the  city  ordinances,  and  an  ordinance  declares  that  va- 
jjrants  shall  be  deemed  <lisorderly  persons  and  punished  as  provided, 
a  justice  is  not  liable  for  false  imprisonment,  because  of  irregulari- 
ties in  the  proceedings,  in  convicting  and  sentencing  a  person  for 
vagrancy,     (pp.  G87,  G89.) 

A.  R.  Maedonell  and  William  A.  Coutts,  for  the  plaintiff. 
Sharpe  &  Handy  for  the  defendant. 

3^«  MOORE,  C.  J.  The  question  involved  ^rew  out  of 
the  charge  of  the  judge  to  the  jury,  and  for  that  reason  we 
insert  the  material  portions  of  it  here: 

35»  <'This  is  what  is  known  as  a  suit  for  false  impris- 
onment, the  plaintiff  suing  the  defendant  to  recover  damjiges 
for  an  alleged  illegal  sentence  of  sixty  days  in  the  common  jail 
of  this  county.  The  defendant  admits  the  sentencing  of 
this  plaintiff  to  sixty  days'  imprisonment,  and  he  admits 
that  this  action  in  so  doing  was  based  upon  the  complaint 
and  warrant  which  have  been  introduced  in  evidence,  each 
charging  plaintiff  with  being  a  vagrant.  In  that  connection 
the  defendant  denies  he  ever  conamitted  this  plaintiff'  to 
l)rison,  but,  on  the  contrary,  claims  he  suspended  sentence 
upon  him.  The  claim  of  the  plaintiff  is  that  on  the  8th  of 
last  December,  after  he  had  pleaded  not  guilty  in  the  de- 
fendant's court,  wlien  arraigned  and  called  upon  to  pli^ad  to 
the  chiirge  of  vagrancy,  the  defendant  proceeded  to  (leclarc 
liini  guilty,  without  any  further  plea,  hearing  or  trial,  and 
then  sentenced  him  to  sixty  days  in  jail,  proposing,  in  that 
coiniection,  to  suspend  sentence  if  he  would  leave  town;  bur 
that  later  a  commitment  was  issued  for  him  under  this  j)r()- 
ccoding,  and  he  was  confined  in  jail.  That  is  denied  by  tiic 
defense,  and  it  is  asserted  that  upon  the  arraigtunent  the 
plaintitf  pleaded  guilty.  A  formal  sentence  was  theren|)()ti 
j)roiu)unce(l,  with  the  overture  of  a  suspension  of  the  sentence 
if  he  would  leave  town. 

"Now,  such  a  proceeding  as  is  claimed  by  j)laintiff  on  the  part 
of  the  magistrate  wouhl  entitle  the  plaintifl"  to  recover  daniagcs 
and  you  are  instructed  that  to  scnlcnci"  a  man  who  had  plradi'd 
not  guilty  without  receiving  any  further  plea,  and   without 
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giving  him  any  hearing  or  trial,  would  be  an  arbitrary  and 
unwarranted  proceeding,  without  jurisdiction,  and  without 
color  of  law,  and  the  office  would  not  protect  the  individual 
in  so  doing.  It  would  be  entirely  different  from  a  case  where 
.there  was  an  honest  error  of  judgment  in  the  performance  of 
an  official  duty.  The  same  rule  should  and  does  apply  to 
justices'  courts  as  to  the  higher  courts  in  that  particular. 
Where  the  subject  matter  is  within  the  jurisdiction  of  the 
court,  and  an  honest  but  erroneous  conclusion  is  reached,  al- 
though the  party  against  whom  the  judgment  is  rendered 
should,  by  reason  of  the  error,  be  injured,  and  entitled  to 
have  this  judgment  set  aside,  and  he  be  restored  to  his  former 
rights,  yet  he  is  not  entitled  to  claim  compensation  and  dam- 
ages for  such  erroneous  conclusion.  But,  on  the  contrary, 
if  the  judge  of  an  inferior  court  acts  in  excess  of  his  legal  au- 
thority, without  any  authority,  or  claim  of  authority,  ^^^ 
knowingly,  arbitrarily,  and  without  any  color  of  right,  his 
office  would  not  protect  him,  and  he  is  liable. 

"It  is  for  you  to  say,  from  all  the  disputed  testimony  in 
this  case,  whether  or  not,  at  the  time  this  plaintiff  was  ar- 
raigned in  justice's  court  before  the  defendant,  he  pleaded 
guilty  to  the  charge.  If  he  did  not,  and  he  was  afterward 
sentenced  and  committed,  the  warrant  being  issued  out  of 
and  by  authority  of  defendant's  court,  and  he  imprisoned 
under  it,  he  is  entitled  to  recover — to  recover  such  damages 
as  the  testimony  shows  he  has  suffered,  including  loss  of  time, 
injury  to  feelings,  annoyance,  mortification,  and  disgrace, 
which  are  to  be  determined  by  the  jury,  according  to  what 
seems  to  be  just  and  right,  from  all  the  testimony.  If  the 
defendant  only  proceeded  to  sentence  this  plaintiff  on  a  plea 
of  guilty,  after  the  same  had  been  made  in  court  before  him, 
you  are  instructed  that  the  proceedings  and  papers  in  court, 
although  somewhat  irregular,  would  protect  him  in  the  honest 
exercise  of  what  he  believed  to  be  his  official  duty.  This 
charge  is  a  charge  of  vagrancy,  over  which  the  court  had 
jurisdiction.  There  was  a  complaint  and  warrant  in  the 
case,  and  plaintiff  pleaded  to  the  charge.  This  being  so,  if  he 
pleaded  guilty,  mere  errors  or  irregularities  appearing  in 
such  proceedings  would  not,  as  the  case  presents  itself,  render 
the  defendant  liable. 

"Whether  or  not  there  was  a  commitment  issued,  and  this 
plaintiff  taken  in  custody  under  it,  and  confined  in  jail,  is 
an  issue  of  fact  for  vou  to  determine.     If  there  was  a  commit- 
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ment  issued  out  of  the  defendant's  court  in  the  usual  course 
of  business  under  this  sentence  which  was  pronounced,  even 
thouirh  not  issued  by  the  defendant  himself,  but  by  his  clerk, 
in  the  perfonnnnce  of  his  duty  under  the  sentence  which  had 
been  ])roj)ounced,  that  commitment  would  be  binding  upon 
the  defendant,  so  far  as  that  phase  of  the  case  is  concerned. 

"Something  has  been  said  to  you  in  regard  to  the  sen- 
tence being  excessive.  If  this  plaintiff  pleaded  guilty,  even 
though  the  sentence  pronounced  was  excessive,  the  plaintilT 
would  not  be  entitled  to  recover  in  this  case  on  that  ground, 
because  he  would  have  his  remedy  by  other  proceedings.  Tie 
could  be  legally  sentenced,  upon  a  conviction  for  va'jrrancy,  to 
the  common  jail,  for  thirty  days;  and.  if  the  scMilonce  were 
pronounced  for  sixty  days,  it  would  still  be  good  for  the  thirty 
days.  It  would  be  a  valid  sentence  for  that  limit  of  time, 
and  at  the  expiration  •"**  of  that  time  he  would  be  entitled 
to  his  release  under  other  proceedings,  and  there  would  Ite 
no  liability  on  the  part  of  the  magistrate  by  reason  of  the 
exces.sive  sentence. 

"Those  are  the  questions  of  fact  before  you.  You  are 
to  remember  that  in  these  proceedings  the  burden  of  proof 
is  upon  the  plaintiff.  In  order  to  recover  upon  tht!se  is- 
sues, he  must  satisfy  you  by  a  preponderance  of  evidence 
that  when  arraigned  in  justice's  court  he  pleaded  not  guilty; 
that  he  was  sentenced  without  further  proceedings  looking 
to  a  determination  of  whether  or  not  he  was  guilty;  that  he 
was  not  only  s<Mitenced,  but  lie  was  committed  and  imprisoned 
under  a  commitment  issued  from  defeiulant's  coui-f. " 

The  plaintiff  raises  the  following  questions:  1.  Were  the 
complaint  and  warrant  siifTicient  to  give  the  deCendant  juris- 
diction, as  a  justice  of  the  peace,  so  as  to  in-ofcct  him  in  caus- 
ing the  imprisonment  of  plaintiff'/  2.  AVas  tlie  issuance  of  a 
conuaitment  from  defendant's  court  necessary  to  his  lial)ility? 

He  contends  the  answer  to  both  of  tliem  should  l)e  in  the 
negative. 

The  defendant  was  a  justice  oi  the  peace  in  the  city  of  SmuH 
Ste.  Marie.  The  charter  of  that  city  authorized  him  "to  try 
aiuJ  juinish  offenders  for  violations  of  the  ordinances  of  the 
city  as  in  such  ordinances  pre.icrihcd  and  directed'':  Act  No 
4(iS.  Loral  Acts  1!)(>1,  sec.  ',1'2.  It  was  conceded  on  the  trial 
that  the  defendant  Avas  acting  luider  this  i)rovision  of  tli<! 
.-liai-ter.  An  ordinance  pi-ovides,  "All  vai:raiils  shall  ln^ 
deenied   di'^orderly  y>ersons   and   ]>iiiiishc(l   ;i<   ]iefiM!i;i  Tier   pi-o- 
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vided."  A  complaint  in  the  language  of  the  ordinance  ^ya.s 
made  against  the  plaintiff,  and  a  warrant  was  issued.  It  is 
the  claim  of  the  defendant  that  the  plaintiff  pleaded  guilty. 
This  is  denied  by  the  plaintiff.  It  already  appears  that  ques- 
tion was  left  by  the  judge  to  the  jury,  who  found  in  favor  of 
defendant.  It  is  the  claim  here  that  the  complaint  and  war- 
rant did  not  state  an  offense,  and  were  no  justification  to  the 
magistrate,  and  that,  in  any  event,  he  was  liable  for  the  time 
plaintiff  was  in  jail  after  arraignment  and  before  sentence. 
a«a  -^g  ^Q  j^Q^  think  it  necessary  to  decide  whether  the  war- 
rant is  valid.  The  case  is  within  Brooks  v.  Mangan,  86  Mich. 
576,  24  Am.  St.  Rep.  137,  49  N.  W.  633 ,  Curnow  v.  Kessler. 
110  Mich.  10,  67  N.  W.  982 ,  Tillman  v.  Beard,  121  Mich.  475, 
80  N.  W.  248,  46  L.  R.  A.  215,  and  James  v.  Sweet,  125  Mich. 
132,  84  N.  W.  61.  In  these  cases  the  discussion  is  so  full  and 
the  collation  of  authorities  so  complete,  we  deem  it  unneces- 
Kary  to  do  more  than  to  refer  to  them.  If  anyone  had  occasion 
to  complain  of  the  charge  of  the  court,  it  was  not  the  plain- 
tiff. 
Judgment  is  affirmed. 

The  other  justices  concurred. 

ON    MOTION    FOR    REHEARING. 

Per  CURIAM.  This  is  an  action  of  false  imprisonment. 
It  appears  from  the  testimony  that  plaintiff  was  arrested 
December  1,'  1902,  remained  in  custody  until  December  8th, 
and  then  tried,  convicted,  and  sentenced  to  imprisonment  for 
sixty  days.  In  disposing  of  this  case  we  held  that  it  must  be 
presumed,  under  the  charge  of  the  court,  that  the  jury  found 
that  the  plaintiff  pleaded  guilty,  and  therefore  that  he  could 
not  recover  in  this  case.  By  this  application  for  a  rehearing 
appellant  represents  that  this  disposition  of  the  case  did  not 
determine  his  contention  that  his  imprisonment  for  the  eiuht 
days  before  trial  was  illegal.  We  think  he  is  right,  and  that, 
for  the  purpose  of  determining  the  validity  of  that  elnini,  we 
must  consider  another  question,  viz.,  Was  defendant  liable  in 
an  action  for  false  imprisonment  because  he  issued  the  war- 
rant for  plaintiff's  arrest?  The  complaint  and  warrant  con- 
tained no  detailed  statement  of  the  facts  which  constituted 
plaintiff's  alleged  offense.  It  merely  charged  in  generallan- 
guage  that  plaintiff'  was  a  vagrant,  in  violation  of  a  specified 
ordinance.     We  would   be  bound   to   hold   that   a    conviction 
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under  such  a  complaint  and  warrant  would  not  justify  a 
detention  if  plaintiff  sought  relief  by  ^*^  habeas  corpus  pro- 
ceedings: See  Matter  of  Way,  41  Mich.  299,  1  N.  W.  1021. 
But  does  it  follow  that  defendant,  who  was  a  justice  of  the 
peace,  acting  judicially,  is  responsible  as  a  trespasser  because 
he  reached  an  erroneous  decision?  Plaintiff  contends  that  it 
does,  and  he  relies  upon  our  decisions  (see  Clark  v.  Holmes, 
1  Doug.  (Mich.)  390;  Shadbolt  v.  Bronson,  1  Mich.  85;  La 
Roe  V.  Roesner,  8  Mich.  537 ;  Sheldon  v.  Hill,  33  Mich.  171 ; 
Stensrud  v.  Delamater,  56  Mich.  144,  22  N.  W.  272),  which 
hold  a  justice  to  be  a  trespasser  when  he  acts  without  or  in 
excess  of  jurisdiction.  We  do  not  think  these  decisions  ap- 
plicable. In  the  case  at  bar  defendant  had  jurisdiction  of  the 
subject  matter,  and  it  was  his  duty  to  judicially  determine 
whether  or  not  a  warrant  should  issue.  Had  he  determined 
that  it  should  not  issue,  surely  that  determination  would  have 
been  a  judicial  act,  which  might  have  been  corrected  if  erro- 
neous. His  determination  was  none  the  less  judicial  because  he 
erroneously  decided  that  the  warrant  should  issue.  To  hold 
him  civilly  responsible  for  such  an  erroneous  decision  would 
not  only  be  unjust,  but  injurious  to  public  interests.  In  de- 
ciding whether  or  not  a  warrant  should  issue,  the  magistrate 
should  be  free  to  act  according  to  his  judgment.  If  the  law 
made  a  magistrate  civilly  responsible  if  he  erroneously  issues 
a  warrant,  it  is  obvious  that  he  would  be  tempted  to  resolve 
all  doubts  against  its  issuance,  and  that,  in  consequence,  public 
interests  would  suffer  because  crimes  which  should  be,  would 
not  be,  investigated  or  punished. 

The  distinction  between  the  above  cases  and  the  case  at  bar 
is  shown  by  a  quotation  from  the  opinion  of  Justice  Chris- 
tiancy  in  La  Roe  v.  Rocser,  8  Mich.  537 :  "This  was  not  a  mere 
error  of  judgment  in  the  performance  of  liis  judicial  duties, 
such  as  an  erroneous  opinion  or  judgment  on  the  trial  of  a 
cause  of  which  he  had  jurisdiction." 

I  think  it  may  be  said  that  no  principle  of  law  is  better 
settled  than  that  a  judicial  officer  is  not  civilly  liable  for  an 
erroneous  judicial  decision. 

^"'  Says  Justice  Cooler:  "Whenever,  therefore,  tlie  state 
confers  judicial  ymwers  upon  an  individual,  it  confers  tliem 
with  full  immunity  from  ])rivatc  suits.  In  eirect.  the  state 
says  to  the  officer,  that  these  duties  are  confided  to  his  jud'j;- 
ment ;  that  he  is  to  exereiso  his  judgment  fully,  freely,  and 
without  favor,  and  he  may  exercise  it  without  fear;  that  the 
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duties  concern  individuals,  but  they  concern  more  especially 
the  welfare  of  the  state  and  the  peace  and  happiness  of  society; 
that  if  he  shall  fail  in  the  faithful  discharge  of  them,  he  shall 
be  called  to  account  as  a  criminal,  but  that,  in  order  that  he 
may  not  be  annoyed,  disturbed,  and  impeded  in  the  perform- 
ance of  these  high  functions,  a  dissatisfied  individual  shall 
not  be  suffered  to  call  in  question  his  official  action  in  a  suit 
for  damages":  Cooley  on  Torts,  2d  ed.,  p.  477.  See,  also, 
Webb's  Pollock  on  Torts,  Am.  ed.,  p.  133.  This  principle  was 
applied  in  Wheaton  v.  Beecher,  49  Mich.  348,  13  N.  W.  7G9. 
There,  after  this  court  had  determined  (see  Beecher  v.  Ander- 
son, 45  Mich.  543,  8  N.  W.  539)  that  a  warrant  was  so  defective 
that  it  did  not  authorize  an  arrest,  it  was  held  that  the  parties 
who  obtained  that  warrant  were  none  the  less  exempt  from 
responsibility  in  an  action  for  false  imprisonment.  This  pro- 
ceeds upon  the  ground  that  the  judicial  determination  by  a 
magistrate  having  jurisdiction  of  the  subject  matter — who  in 
that  case  was  a  justice  of  the  peace — was  their  protection. 
It  would  be  absurd  to  suppose  that  such  judicial  determina- 
tion protected  them,  but  did  not  protect  him. 

It  results  from  these  views  that  defendant  is  not  responsible 
in  damages  for  plaintiff's  imprisonment  during  the  eight  days 
which  occurred  before  his  trial.  The  application  for  a  rehear- 
ing must  therefore  be  denied. 


A  Judge  of  a  Court  of  Limited  Jurisdiction  is  generally  liable  for 
false  imprisonment  where  he  transcends  his  jurisdiction  in  convict- 
ing and  sentencing  a  prisoner  tried  before  him,  but  not  where  he 
merely  errs  in  judgment  while  acting  within  his  jurisdiction:  See 
the  monographic  note  to  Tryon  v.  Pingree,  G7  Am.  St.  Rep.  423; 
Glazar  v.  Hubbard,  102  Ky.  68,  80  Am.  liep.  340;  State  v.  McDaniel, 
78  Miss.  1,  84  Am.  St.  Rep.  618. 

Am.  St.  Rep.,  Vol.  109—44 
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SUPREME  TENT  KNIGHTS  OF  MACCABEES  v.  PORT 
HURON  SAVINGS  BANK. 

[137  Mich.  627,  100  N.  W.  898.] 

EVrpENCE— Res  Gestae.— If  the  Cashier  of  a  Bank,  who  has 
drawn  drafts  on  its  correspondents,  states,  when  questioned  by  the 
bank's  officers,  that  the  drafts  were  drawn  to  cover  proper  charges 
against  an  association,  of  which  he  is  finance  keeper,  and  that  a 
dratt  from  it  will  be  deposited  to  cover  the  same,  such  statements 
are  admissible  as  part  of  the  res  gestae  in  an  action  by  the  associa- 
tion to  recover  from  the  bank  the  proceeds  of  a  draft  so  deposited, 
on  the  ground  that  they  have  been  misappropriated  by  the  cashier, 
(pp.  691,  692.) 

EVIDENCE— Declaration  by  Agent  in  His  Own  Interest.— If 

the  cashier  of  a  bank,  who  has  drawn  drafts  on  its  correspondents, 
states,  when  questioned  by  the  bank's  officers,  that  the  drafts  were 
drawn  to  cover  proper  charges  against  an  association,  of  which  he 
is  finance  keeper,  and  that  a  draft  from  it  will  be  deposited  to  cover 
the  same,  such  statements  are  not  admissible  to  establish  a  claim 
by  the  bank  against  the  association  in  an  action  by  the  association 
to  recover  from  the  bank  the  proceeds  of  a  draft  so  deposited,  on 
the  ground  that  they  have  been  misappropriated  by  the  cashier,  if  the 
cashier  was  using  the  draft  to  cover  up  a  deficit  in  his  accounts  and 
his   statements   were   thus   made   in   his   own   interest,     (p.   69o.) 

Stevens  &  Graham  and  John  B.  ^IcUwain,  for  the  appellant. 

Lincoln  Avery,  P.  II.  Phillips,  De  Vere  Hall  and  D.  D. 
Aitken,  for  the  appellee. 

"-**  MOORE,  C.  J.  This  is  an  action  of  assumpsit.  It 
was  tried  before  a  jury.  The  circuit  judge  directed  a  verdict 
'*-"  in  favor  of  the  ]>laintift'  for  $56,228.  The  case  is  brought 
here  by  writ  of  error. 

The  plaintilf  is  a  fraternal  beneficiary  a.ssociation.  Prom 
1883  until  1901  Charles  D.  Thompson  was  its  finance  keeper. 
During  tlie  period  from  1883  until  Novemb(>r  30,  1900,  he  was 
assistant  cashier  of  the  defendant.  Until  the  transactions 
arose  involved  in  this  case,  Mr.  Thompson  had  the  confidence 
and  esteem  of  the  officers  of  the  fraternal  society,  and  also  of 
the  l)ank.  On  the  morning  of  Decernlter  1,  1900,  a  di-aft  for 
$50,000  on  a  New  York  bank  was  delivered  by  Mr.  Tliompson 
to  the  dei'endant  under  circumstances  whicli  will  be  stated 
later,  upon  which  draft  defendant  received  $50,000. 

It  is  the  claim  of  i)laiiitin'  that  the  obtaining  the  funds  foi- 
this  draft  by  Mr.  Thonii)S()n  created  a  (.lelicit  of  $50,000  in  his 
account  of  plaintilf's  finance  keeper  and  that  llie  draft  bal- 
anced his  irregularities  as  assistant  cashier  of  the  bank.     On 
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the  other  hand,  it  is  claimed  that  the  draft  sinaply  represented 
cash  or  its  equivalent  which  was  furnished  by  defendant  to  the 
plaintiff. 

The  record  discloses  that  on  Thanksgiving  Day,  November 
29,  1900,  Mr.  Harrington,  cashier  of  the  bank,  discovered  Mr. 
Thompson  had  detached  from  the  New  York  draft-book  of  the 
bank  a  draft  without  filling  in  the  stub.  Mr.  Harrington  im- 
mediately wired  the  New  York  bank  an  inquiry  and  a  direc- 
tion to  withhold  payment  until  further  advised.  After  the 
close  of  business  on  November  30th,  Mr.  Harrington  discov- 
ered Mr.  Thompson  had  drawn  a  New  York  draft  for  $15,000, 
which  did  not  appear  upon  the  business  of  the  day.  He  at 
once  sent  for  Mr.  Thompson,  and  questioned  him  about  the 
drafts.  As  to  the  first  one,  he  said  it  was  for  $20,000,  and  had 
been  sent  to  the  Bankers'  National  Bank  of  Chicago,  one  of 
the  depositories  of  plaintiff,  and  placed  to  the  credit  of  the 
Maccabees,  and  that  his  failure  to  fill  up  the  stub  was  an  in- 
advertence. As  to  the  $15,000  draft,  he  said  it  went  to  the 
Commercial  Bank  of  Port  Huron,  another  depository  of  the 
plaintiff,  and  was  placed  to  the  credit  of  the  plaintiff. 
*^^  This  conversation  was  in  the  presence  of  Mr.  Morran, 
the  president  of  the  bank.  As  before  stated,  on  the  morning  of 
December  1st  the  draft  for  $50,000  was  given  to  the  defend- 
ant bank,  Mr.  Thompson  saying  it  covered  the  two  drafts  men- 
tioned, and  also  $15,000  cash  of  defendants,  which  he  had  used 
for  Maccabee  purposes,  warrants  for  the  plaintiff',  and  other 
items  properly  paid  in  its  behalf.  The  cash  was  gone 
over  at  this  time,  and  it  is  claimed  the  statement  of  Mr. 
Thompson  was  verified.  After  this  was  done  the  New  York 
bank  was  telegraphed  by  Mr.  Harrington  to  honor  the  two 
drafts.  They  were  paid,  and  placed  to  the  credit  of  plaintiff. 
The  defendant  bank  realized  $50,000  on  the  draft  delivered 
to  it  by  Mr.  Thompson. 

If  this  was  all  there  was  of  the  transaction  relating  to  the 
two  drafts,  it  would  seem  to  be  very  unjust  for  the  plaintiff  to 
repudiate  the  act  of  its  finance  keeper,  and  at  the  same  time 
get  the  benefit  of  credits  amounting  to  the  sum  of  $35,000  of 
the  money  of  the  defendant,  which  resulted  from  the  trans- 
action. It,  however,  is  claimed  by  the  plaintiff  that  these 
drafts  were  necessary  to  make  good  a  deficit  which  existed  on 
the  part  of  the  bank  in  its  transaction  through  Mr.  Thompson 
with  the  plaintiff.  In  support  of  this  claim  counsel  have  pre- 
pared a  somewhat  detailed  statement  of  credits   and   debits 
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between  the  plaintiff  and  the  bank  coramencinj?  with  an  item 
of  $20,000  ^larch  12,  1900,  by  which  it  is  made  to  appear  that 
it  was  necessary  to  include  the  two  drafts  to  balance  the  ac- 
count on  November  30,  1900.  The  trouble  with  this  .statement 
of  account  is  it  does  not  commence  early  enough.  If  the  com- 
mencement of  the  account  had  been  January  12,  1898,  it 
would  show  that  up  to  November  30th  defendant  had  received 
from  plaintiff  $331,400,  and  had  paid  out  a  like  amount, 
without  including  either  of  the  drafts  in  controversy.  Taking 
the  record  as  we  find  it,  we  think  it  clear  the  circuit  judge 
should  have  said  to  the  jury  that  the  amount  of  the  two  drafts 
should  be  deducted  from  any  claim  the  plaintiff  might  have 
against  defendant. 

*^^  This  leaves  the  remaining  $15,000  to  be  considered.  Be- 
fore entering  upon  that  discussion,  we  think  it  well  to  con- 
sider some  legal  questions  presented  by  counsel.  Stated 
briefly,  it  is  the  claim  of  plaintiff  that  defendant,  in  order  to 
defend  against  the  claim  of  plaintiff,  must  show  it  was  a  bona 
fide  holder  of  the  $50,000  draft.  On  the  part  of  the  defend- 
ant it  is  claimed  plaintiff'  must  show  mala  fides  on  the  part  of 
defendant  before  it  can  sustain  its  action.  In  our  view  of  the 
case,  neither  of  these  questions  is  involved.  There  can  be  no 
reasonable  doubt  Mr.  McMorran,  the  president,  and  Mr.  Har- 
rington, the  cashier,  of  the  bank,  knew  the  $50,000  draft  was 
procured  with  the  funds  of  plaintiff.  They  also  knew  Mr. 
Thompson  could  not  properly  use  any  of  those  funds  to  pay 
his  individual  debt.  In  our  judgment,  the  question  as  relating 
to  the  remaining  $15,000  is  a  simple  one  of  fact,  to  wit,  was 
it  the  individual  debt  of  Mr.  Thompson  which  the  money 
paid,  as  claimed  by  plaintiff,  or  was  it  to  reimburse  the  bank 
for  money  used  by  Thompson  to  pay  the  warrants  or  other 
items  properly  chargeable  against  the  plaintiff',  as  claimed  by 
defendant.  This  was  a  question  to  be  submitted  to  the  jury 
upon  the  testimony  under  proper  instructions. 

AVhen  the  plaintiff'  traced  $50,000  of  its  funds  into  the 
hands  of  the  defendants,  as  it  did  by  showing  defendant 
received  a  draft  bought  with  its  funds,  of  which  defend- 
ant's officers  had  knowledge,  and  obtained  the  money  there- 
on, it  made  a  prima  facie  ca.sc.  It  then  became  the  duty 
of  the  defendant  to  show  plaintiff  had  received  full  value 
for  this  amount.  We  have  already  seen  that,  as  the  rec- 
ord is  presented,  it  did  account  for  $35,000  of  this  amount. 
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It  is  claimed  by  plaintiff  that  Mr.  Thompson's  state- 
ment to  the  officers  of  the  bank  at  the  time  of  the  trans- 
action is  not  competent.  Defendant  claims  it  is  competent, 
not  only  as  part  of  the  res  gestae,  but  also  as  an  admission 
which  should  bind  the  bank  that  the  $15,000  was  used  to  pay 
the  warrants  of  the  plaintiff  and  other  proper  charges  against 
it.  We  have  no  doubt  the  conversation  was  admissible  as  part 
of  the  res  gestae.  Whether  it  was  ^^^  admissible  as  tending  to 
establish  a  claim  against  plaintiff  presents  a  much  more  diffi- 
cult question.  Upon  the  proposition  that  it  is  admissible  for 
that  purpose,  counsel  cite  Oakland  County  Sav.  Bank  v.  State 
Bank  of  Carson  City,  113  Mich.  284,  67  Am.  St.  Rep.  463, 
71  N.  W.  453 ;  State  Sav.  Bank  of  Ionia  v.  Montgomery,  126 
Mich.  327,  85  N.  W.  879,  and  many  other  authorities.  If  the 
only  persons  interested  in  the  transaction  were  the  plain- 
tiff and  defendant,  doubtless  the  contention  of  counsel  is  sus- 
tained by  these  authorities.  But  if  the  claim  of  plaintiff  is 
true  that  Mr.  Thompson  was  using  this  draft  for  the  purpose 
of  covering  up  a  deficit  in  his  account  with  the  plaintiff,  then 
he  is  a  party  in  interest,  and  his  statements  would  be  made 
in  his  own  interest.  In  State  Sav.  Bank  of  Ionia  v.  Mont- 
gomery, after  a  detailed  analysis  of  several  authorities  and  the 
citation  of  a  great  many  others,  it  was  held  that  the  knowl- 
edge of  the  agent  would  not  be  imputable  to  the  principal 
where  in  the  particular  transr  tion  his  interests  were  adverse 
to  the  interests  of  the  principal.  The  same  principle  is  in- 
volved here.  Mr.  Thompson  may  have  been  actuated  by  self- 
interest  in  making  these  statements,  and  for  that  reason  they 
should  not  bind  the  plaintiff. 

The  other  questions  have  been  considered,  but  we  do  not 
deem  it  necessary  to  discuss  them. 

For  the  reasons  stated,  the  judgment  is  reversed,  and  a 
new  trial  ordered. 

Carpenter,  ^Montgomery   and  Hooker,  JJ.,  concurred. 

Grant,  J.,  did  not  sit. 


Ees  Gestae  are  Those  Circumstances  which  are  the  automatic  and 
undisguised  incidents  of  a  particular  act,  and  which  are  admissible 
when  illustrative  of  such  act,  and  which  in  contemplation  of  law 
are  a  part  of  the  act  itself:  Eedmon  v.  Metropolitan  St.  Ry.  Co., 
185  Mo.  1,  105  Am.  St.  Eep.  558,  and  see  the  cases  cited  in  the  cross- 
reference  note  thereto.  The  question  of  res  gestae  is  discussed  at 
length  in  the  note  to  People  v.  Vernon,  95  Am,  l>ec.  51-76. 
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THICK  V.  DETROIT,  UTICA  AND  RO^IEO  RAILWAY 

COMPANY. 

[137   Mich.    708,   101    N.   W.   64.] 

DECIjAILA.TION— How  Taken  Advantage  of  When  not  Spe- 
cific.— If  a  (Icclaratiou,  while  sufficient  to  sustain  a  jutlgment,  should 
be  more  specific,  the  only  course  open  to  the  defendant  is  to  demur; 
lie  may  not  object  to  the  admission  of  any  evidence  under  it.  (p. 
(;96.) 

SALES — Damages  for  Breach — Offer  of  Delivery. — A  refusal 
l)y  the  buyer  to  carry  out  a  contract  of  sale  justifies  the  seller  in 
treating  it  as  broken  and  bringing  an  action  for  damages,  without 
any  delivery  or  formal  offer  of  delivery,      (p.   G9G.) 

SALES— Damages  for  Breach. — A  Seller  may  Show,  in  an  ac- 
tion against  the  buyer  for  damages  in  refusing  to  comply  with  his 
contract  to  purchase  ties,  that,  although  he  did  not  have  the  ties, 
he  was  able  to  procure  them.      (p.  (i'.tr.j  * 

SALES — Action  for  Breach  of  Contract — Evidence. — In  an 
action  for  damages  against  the  purchaser  of  ties  for  refusing  to  re- 
ceive them,  the  seller  cannot  show  that  the  purchaser  subsequently 
bought  ties  of  a  third  j)erson,  some  of  which  were  a  part  of  the  lot 
originally  contracted  for  from  tlio  plaintiff,      (p.   ()97.) 

SALES — Inspection — Change  of  Contract. — A  contract  to  sell 
ties  which  calls  for  their  delivery  at  a  time  and  place  named,  but 
makes  no  provision  for  inspection,  is  not  changed  by  the  seller  re- 
questing the  buyer  to  send  an  inspector  to  the  place  where  the  ties 
arc  being  obtained,  and  the  buyer  complying  with  the  request,  if  the 
seller  repudiates  the  inspection  made  by  a  person  so  sent,  and  the 
buyer  declines  to  send  another  inspector,      (p.  G97.) 

SALES — Inspection— Sight  Draft  with  Bill  of  Lading.— Where 
a  person  sells  goods  not  yet  ascertained  or  in  existiucc,  and  ships 
them  to  the  buyer,  terms  cash  on  delivery,  the  buyer  lias  a  right  to 
inspect  them  on  their  arrival  before  accepting  and  paying  for  them; 
and  if  a  shipment  is  made  with  a  sight  draft  attaclied  to  the  bill 
ol  lading,  there  is  no  right  of  inspection  before  payment,  and  there- 
fore not  a  sufficient  lender  of  perioriiiuiice.      ([>.  098.) 

Philip  T.  Van  Zile,  for  the  appellant. 
J.  E.  iSullivan,  i'or  the  appellee. 

'■»»  GRANT,  J.  Assumpsit  by  Joseph  A.  Thick  against  the 
Detroit,  I'tica  and  Romeo  Railway  lor  breach  of  a  contract  to 
purchase  certain  ties.  There  was  jud^'ment  for  i)laiiitift',  and 
defendant   brinus  error.     Reversed. 

The  contract,  for  the  breach  of  which  this  suit  is  brought, 
is  evidenced  by  the  following  writings: 

"Detroit,  Mich.,  March  14,  1900. 
"J.  A.  Thick. 

"Dear  Sir:  We  will  lake  seventeen  thousand  f  17,000) 
(•(■(|;ir  ties,  1o  be  (ielivfird  (ni  the  M.  (\  R.  li.  at  (Jenter  Lini.', 
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North  Detroit,  or  Belt  Line,  as  we  may  hereafter  direct.  Price 
for  No.  1  standard  cedar  ties  forty-one  cents  (41).  We  will 
take  some  No.  2  ties  at  twenty-five  cents.  Terms  cash  on  de- 
livery. 

*  *  Yours  truly, 

"DETROIT,   UTICA  &  ROMEO  RY. 
"GEO.  B.  DAVIS,  Pres. 
"I  accept  the  above  order. 

"J.  A.   THICK." 

"^^^  Plaintiff  owned  no  ties,  but  relied  upon  his  ability  to 
buy  and  furnish  the  same  to  the  defendant.  He  furnished 
none,  but  claimed  that  he  had  contracted  for  some,  had  them 
ready  for  delivery,  but  that  the  defendant  refused  to  receive 
them.  Plaintiff  testified  that  at  Posen  he  contracted  for 
twenty  thousand  ties;  that  he  telegraphed  to  defendant's 
agent  to  send  an  inspector.  Defendant's  agent,  Mr.  Davis, 
telegraphed  that  he  would  send  one,  fixing  time.  The  in- 
spector came.  Two  carloads  were  inspected  and  loaded.  The 
parties  from  whom  plaintiff'  contracted  to  purchase  were  dis- 
satisfied with  the  inspection,  claiming  that  it  was  unfair,  and 
refused  to  load  any  more  cars  under  that  inspector.  Plain- 
tiff then  went  to  Detroit  to  see  Mr.  Davis.  His  version  of  what 
then  occurred,  and  his  reason  for  considering  the  contract 
broken  by  the  defendant,  are  given  by  his  as  follows:  "I  told 
him  that  the  tie  inspector  was  an  incompetent  man.  He  didn't 
know  a  good  tie  from  a  bad  one,  and  the  men  wouldn't  load 
any  more  under  his  inspection;  but  they  would  get  Woods  for 
inspection — he  was  inspecting  ties  for  the  D.  &  M.  and  the 
Central  Northwestern — or  any  other  inspector  who  was  a 
(pialified  inspector.  He  said:  'We  can  get  the  Detroit  North- 
western inspector,  or  Mr.  Maltby's  inspection.'  Mr.  Davis  said 
he  didn't  want  ^Tr.  Woods  to  inspect  those  ties,  and  said:  'Do 
you  want  this  man  Duggan?'  I  said:  'Yes.'  And  he  said: 
'  Would  you  be  satisfied  with  his  inspection  ? '  I  said :  '  Yes. ' 
And  he  said:  'All  right;  I  will  let  him  go  up  in  the  morning.' 
And  1  said:  'Well,  to-morrow  is  Saturday.'  And  he  said: 
'Well,  he  can  go  up  Monday  morning.'  And  I  said:  'AH 
right. '  On  Monday  morning  I  went  up  to  see  if  Mr.  Duggan 
was  going  up,  and  said  to  Mr.  Davis:  'I  don't  see  anything  of 
Mr.  Duggan. '  And  he  said :  'No ;  I  am  not  going  to  let  him  go 
up  this  morning.  You  have  two  cars  loaded,  haven't  yon''' 
I  said:  'Yes.'  And  he  said:  'You  can  ship  them  (]o\\i)."  [ 
said:  'Yes;  these  cars  are  coming  with  a  sight  dral't  Mftaclied 
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to  the  bill  of  lading.'  He  said:  'That  isn't  cash  on  delivery.' 
I  said:  'That  is  cash  on  delivery  in  my  estimation,  ]\Ir.  Davis. 
I  am  not  going  to  ship  down  seventeen  thoasand  ties,  and  put 
them  into  the  railroad,  and  then  let  you  go  into  litigation  for 
three  or  four  years,  the  same  as  the  French  road  did.'  '''**  He 
said:  'You  needn't  ship  any  more  ties.  I  won't  send  an  in- 
spector.' I  says:  'If  you  don't  want  the  ties,  I  can  send  them 
from  other  shipping  points.'  And  he  said:  'I  don't  want 
them  at  all.  I  won't  let  you  furnish  them  with  a  sight  draft 
attached  to  the  bill  of  lading.'  I  said:  'I  will  not  ship  them 
any  other  way.  That  is  the  way  my  contract  reads,  and  I 
think  that  is  a  sight  draft  attached.  You  don 't  need  to  pay  for 
them  until  inspected  and  delivered.'  He  said:  'I  won't  ac- 
cept them  in  that  shape.'  I  said:  'I  won't  ship  them,  then.' 
I  had  no  other  deal  with  Mr.  Davis." 

Plaintiff  made  no  further  offer  to  furnish  ties.  The  de- 
fendant after  some  time  made  a  contract  with  other  parties 
for  lies,  which  were  furnished.  Plaintiff  sued,  and  recovered 
verdict  and  judgment  for  breach  of  contract. 

1.  The  declaration  alleges  a  contract  to  buy  of  plaintiff,  the 
ties  to  be  delivered  by  him  to  defendant  at  Detroit,  and  to  be 
paid  for  on  delivery ;  the  promise  on  the  part  of  the  defendant 
to  accept  and  receive  them;  plaintiff's  readiness  and  willing- 
ness to  carry  out  the  contract;  and  the  refusal  by  the  defend- 
ant to  accept  the  ties  selected  ])y  him  in  accordance  with  tlie 
agreement,  and  conse(|iient  loss  of  profits.  The  plea  was  the 
general  issue.  Upon  the  trial  defendant  objected  to  the  ad- 
mission of  any  evidence,  for  the  reason  that  the  declaration 
did  not  state  a  cause  of  action.  The  precise  objection  is  that 
the  declaration  does  not  allege  delivery,  or  offer  to  deliver, 
or  ability  to  deliver,  or  that  he  was  prevented  from  delivery 
by  the  defendant.  The  declaration  should,  perhaps,  have  been 
more  specific;  but  if  it  is  sutlicient  to  sustain  a  judgment,  the, 
only  coui"se  open  to  defendant  was  to  demur:  Rowland  v.  Kala- 
mazoo Superintendents  of  Poor,  49  IVIich.  553,  14  N.  AV.  4i»4, 
and  aulliorities  there  cited.  The  declaration  alleges  a  scUm'- 
tion  of  ties  ac<;()r(ling  to  the  contract  and  the  refusal  to  accept 
them.  Pnder  plaintiff's  version  of  the  case  a  '*'  delivery  or 
fiirnial  olTcr  of  delivery  was  unnecessary.  A  refusal  on  lli(> 
part  of  defendant  to  carry  out  the  contract  justilied  plaintiff 
in  treating  it  as  broken,  and  bringing  suit  for  damages.  \\e 
think  the  declaration  states  a  cause  of  action,  and  that,  if  de- 
fendant dasired  a  more  specific  one.  it  should  have  dennirred. 
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2.  We  do  not  think  it  was  error  to  permit  plaintiff  to  show 
his  ability  to  procure  ties  by  purchase  or  otherwise  to  fill  his 
contract. 

3.  About  two  months  after  the  conversation  above  detailed 
between  plaintiff  and  Davis,  Davis,  on  behalf  of  the  defend- 
ant, made  a  contract  with  other  parties  to  furnish  ties.  Plain- 
tiff was  permitted  to  show  that  some  of  these  ties  were  a  part 
of  the  lot  which  plaintiff  had  contracted  for  at  Posen.  This 
evidence  was  wholly  immaterial.  It  had  no  tendency  to  sus- 
tain the  plaintiff's  case.  It  was  not  contended  that  there  were 
not  good  ties  in  that  lot.  Some  of  them  passed  the  inspection 
of  the  inspector  first  sent  there  under  the  telegram  from  plain- 
tiff to  defendant.  The  admission  of  this  evidence  might  not 
constitute  error  of  sufficient  gravity  to  reverse  the  case  if  there 
were  no  other  errors. 

4.  The  contract  provided  for  no  inspection.  It  was  the 
duty  of  the  plaintiff  to  deliver  the  ties  at  the  place  named. 
There  was  no  subsequent  agreement  for  inspection.  Evi- 
dently plaintiff'  could  not  purchase  the  ties  at  Posen  without 
an  inspection  satisfactory  to  the  person  from  whom  he  pur- 
chased. Plaintiff's  recjuest  by  telegram  to  send  an  inspector, 
and  defendant's  compliance  with  the  request,  did  not  change 
the  contract,  or  provide  for  a  binding  inspection.  Plaintiff 
recognized  this,  for  he  repudiated  the  inspection.  If  the 
parties  had  agreed  to  an  inspector,  his  inspection,  in  the  ab- 
sence of  fraud  or  mistake,  would  have  been  conclusive.  Under 
plaintiff's  version  defendant  refused  to  provide  and  send  an- 
other inspector.  It  was  then  clearly  plaintiff's  duty  to  deliver 
the  ties  at  the  time  and  place  agreed  upon.  It  was,  therefore, 
error  to  submit  to  the  jury  the  question  of  any  change  in  the 
contract. 

.''^^  5.  The  circuit  judge  instructed  the  jury  that  a  sight 
draft  accompanying  the  bill  of  lading  was  equivalent  to  the 
payment  of  cash  on  delivery.  This  was  error.  The  contract 
is  unambiguous.  All  prior  conversations  were  merged  in  it, 
and  were  inadmissible  in  evidence.  It  was  the  duty  of  the 
plaintiff  to  deliver  ties  of  the  character  specified.  It  was  the 
right  of  defendant  to  examine  them  before  accepting  and  pay- 
ing for  them.  Plaintiff  had  no  ties  at  the  time  to  deliver. 
Plaintiff  might  manufacture  them,  or  might  purchase  them 
from  others. 

The  law  applicable  to  this  case  is  stated  by  the  supreme 
court  of  the  United  States  in  Pope  v.  Allis,  115  U.  S.  363, 


698  Amkrican  SrATt:  Keports,  Vul.  lOt).  [Mich. 

372,  6  Sup.  Ct.  Rep.  G9,  73,  29  L.  ed.  393,  398:  "When  a 
vendor  sells  goods  of  a  specified  quality,  but  not  in  existence 
or  ascertained,  and  undertakes  to  ship  them  to  a  distant  buyer 
when  made  or  ascertained,  and  delivers  them  to  the  carrier  for 
the  purcliaser,  the  latter  is  not  bound  to  accept  them  without 
examination.  The  mere  delivery  of  the  goods  by  the  vendor 
to  the  carrier  does  not  necessarily  bind  the  vendee  to  accept 
them.  On  their  arrival  he  has  the  right  to  inspect  them  to  as- 
certain whether  they  conform  to  the  contract,  and  the  right 
to  inspect  implies  the  right  to  reject  them  if  they  are  not  of 
the  quality  required  by  the  contract." 

Where  goods  are  sold  and  shipped  to  the  vendee,  and  the 
vendor  draws  a  sight  draft  with  bill  of  lading  attached,  the 
vendee  is  not  entitled  to  examine  the  goods  in  the  hands  of  the 
»'arrier  until  he  pays  the  draft  and  procures  the  bill  of  lading. 
In  such  case  the  vendee's  only  remedy  is,  having  paid  for  the 
troods,  to  rescind  the  sale  and  sue  for  the  purchase  price,  or 
to  retain  the  goods  and  bring  suit  for  damages:  2  Daniel  on 
Negotiable  Instruments,  sec.  1734c;  Whitney  v.  McLean,  4 
Ai>p.  Div.  449,  38  N.  Y.  Supp.  793.  The  parties  may  agree 
that  the  vendee  and  drawee  may  inspect  before  acceptance  and 
payment,  but,  unless  they  do,  no  such  right  exists;  or,  if  the 
vendor  accompanies  his  draft  with  an  offer  of  inspection  be- 
fore acceptance,  that  is  sufficient  tender  of  porfoi-inance. 

Judgm(>nt  reversed  and  new  trial  ordered. 

The  other  justices  concurred. 


Jlie  Punlidsir  of  a  Commodity  ordinarily  lias  tlu^  rij^lit  of  inspoction 
upon  (Iclivory  l)ot'orc  accoptuiK'f,  and  it'  it  docs  nut  corrtspoiid  in 
kind,  (juality,  condition,  or  amount  to  tliat  which  was  contracted 
lor,  he  niav  reject  it:  Livrslev  v.  Johnston,  4.")  ( >r.  ."'.u,  luG  Am.  Si. 
Ii(  p.  GIT;  'Deu'tsch  v.  lJunhan"i.  72  Ark.  J41,  ]<i.>  Am.  St.  liep.  21; 
Ku])p(  nheinur  v.  \V(  rtheinier,  lUT  Mich.  77,  (51  Am.  St.  liep.  317. 
Where  j^oods  arc  ordered  of  a  certain  quality,  wiiicli  the  vendor 
undertakes  to  deliver  to  a  eanier  to  he  forwardeil  to  the  V(Mirle<' 
at  a  distant  place,  to  be  i)aid  fur  on  arrival,  the  rij^ht  of  inspection, 
in  the  abst.iice  of  any  si)ecilic  provision  in  tiio  contract,  continues 
until  the  goods  arc  received  ami  accepted  at  their  ultimate  destina- 
tion:   Pieraou  v.  Crooks,  llo  X.   V.  539,  12  Am.  St.  Rep.  831. 
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TRADERS'     INSURANCE     COMPANY     v.     EDWARDS 
POST  NO.  22,  GRAND  ARMY  OF  THE  REPUBLIC. 

[86  Miss.   135,  38   South.   779.] 

CONTRACTS — Contradictory  Provisions — Evidence  to  Explain. 

Tf  a  contract  contains  two  inconsistent  and  contradictory  descrip- 
tions of  time  for  its  operation,  each  of  which  is  perfectly  clear  in 
itself,  parol  evidence  is  admissible  not  to  vary  the  contract  or  make 
one  for  the  parties,  but  to  make  clear  what  the  contract  really  ia. 
(p.  C^99.) 

II.  Dickson,  for  the  appellant. 
Dabney  &  McCabe,  for  the  appellees. 

^^*^  COX,  J.  The  time  for  which  appellant  undertook  to  in- 
sure the  society  hall  of  appellee  and  its  furniture  and  para- 
phernalia is  fixed  in  the  policy  as  being  "for  the  term  of  three 
years,  from  January  14,  1903,  at  noon,  to  January  14,  1904,  at 
noon."  This  attempted  statement  of  the  time  for  the  dura- 
tion of  the  contract  involves  two  descriptions,  each  of  which  is 
perfectly  clear  in  itself,  but  which  are  mutually  inconsistent 
and  contradictory.  It  is  a  palpable  case  of  eqiiivocation  in  de- 
scription, induced,  doubtless,  by  clerical  misprision.  The  court 
erred  in  not  permitting  the  introduction  of  parol  evidence  to 
show  which  of  the  two  periods  named  in  the  policy  was  the  one 
in  contemplation  of  the  parties.  Parol  evidence  is  admissibl(> 
in  such  a  case,  not  to  vary  the  contract  nor  to  make  a  contract 
for  the  parties,  but  to  make  clear  what  the  contract  really  was. 

Reversed  and  remanded. 


Whenever  the  Terms  of  a  Contract  are  suscei)tible  of  more  than  one 
interpretation,  or  a  latent  ambiguity  arises,  or  the  extent  and  object 
of  the  agreement  cauuot  be  ascertained  from  the  language  employed, 
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parol  evidence  is  admissible  to  show  what  was  in  the  minds  of  the 
parties  at  the  time  of  making  the  contract  and  to  determine  the 
object  on  which  it  was  designed  to  operate:  Brown  v.  Markland, 
16  Utah,  360,  67  Am.  St.  Kep.  629.  See,  further,  the  monographic 
note  to  Harris  v.  Murphj,  56  Am.  St.  Bep.  659-672. 


EX  PARTE  FRITZ. 

[86  Miss.  210,  38  South.  722.] 

FISH — State's  Control  of  Taking. — The  state  has  a  right  to 
regulate  the  time,  manner,  and  extent  of  the  taking  of  fisli  in  all 
running  streams  and  large  or  small  lakes  with  outlets  into  other 
waters,     (p.    701.) 

FISH — Property  in. — By  reason  of  the  migratory  habits  of 
fish,  their  ownership  is  in  the  public,  and  no  individual  has  any 
absolute  property  right  in  them  until  they  have  been  subjected  to 
his  control,     (p.  701.) 

FISH — Preservation  by  State. — It  is  not  only  the  right  of 
the  state,  but  also  its  duty,  to  preserve  for  the  benefit  of  the  gen- 
eral public  the  fish  in  its  waters,  in  their  migrations  and  in  their 
breeding-places,  from  destruction  or  undue  reduction  in  numbers 
through  the  caprice,  improvidence,  or  greed  of  the  riparian  pro- 
prietors, as  well  as  trespassers,      (p.  702.) 

POLICE  POWER — Production  of  Articles  of  Commerce. — Tlie 
control  of  the  state,  in  the  exercise  of  its  police  power,  over  the  pro- 
duction of  the  articles  of  commerce,  is  as  absolute  and  unqualified 
as  the  control  of  Congress  over  their  interstate  distribution,  (p. 
703.) 

FISH  AND  GAME  LAWS —Interstate  Commerce.— The  state 
has  ample  authority  to  [irotoct  its  fish  and  game,  by  adequate  police 
regulation,  although  in  dolug  so  interstate  commerce  may  be  re- 
motely affected,     (p.  704.) 

FISH — Delegation  of  Power  to  Regulate  Taking  of. — The  state 
has  a  right  to  delegate  to  the  boards  of  supervisors  of  the  several 
counties  its  power  to  regulate  the  taking  of  lisli.      (pp.  705,  700.) 

FISH — Ordinance  Regulating  Taking  of — Special  Lerjislation.— 
An  ordinance  of  a  board  of  suprrvisors  of  a  county  regulating  the 
takin;;  of  fish  therein,  which  is  general  in  its  terms,  and  applies  alike 
to  all  lakes  and  streams  in  such  county,  is  valid  and  not  objeetion- 
jible  as  being  special   legislation.      ([>.    i  0().) 

CONSTITUTIONAL  LAW  —  Jurisdiction— Game  Laws.— A 
statute  eoinniitting  the  Judicial  administration  of  the  game  laws  to 
mayors  and  justices  of  the  peace,  whether  tlie  olfenses  against  such 
laws  are  eoininitteil  in  their  districts  or  not,  is  unconstitutional  and 
void.      (p.   7UG.) 

Farley  &  Landerdale  and  Randolph  &  Randolph,  for  the  ap- 
pellant. 

W.  Williams  and  R.  L.  Dabney,  for  the  appellee. 
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2^®  COX,  J.  Louis  Fritz  was  arrested  on  a  charge  of  vio- 
lating an  ordinance  of  the  board  of  supervisors  of  De  Soto 
county  which  prohibited  the  catching  of  fish  in  any  lake  or 
stream  in  said  county  with  any  seine  or  net  more  than  seventy- 
five  feet  in  length  or  more  than  six  feet  in  depth  or  that  has 
smaller  meshes  than  one  inch.  He  sued  out  a  writ  of  habeas 
corpus,  and  represented  that  he  had  been  unlawfully  deprived 
of  his  liberty,  claiming  that  the  ordinance  under  which  he  had 
been  arrested  was,  for  many  reasons,  unconstitutional  and 
void.  Upon  the  trial  it  appeared  that  he  had  caught  fish  in 
the  manner  prohibited  by  the  ordinance  in  the  waters  of  Horn 
Lake.  Horn  Lake  is  a  considerable  body  of  water,  eight  or 
ten  miles  in  length  and  nearly  a  half  mile  wide,  lying  partly 
in  Tennessee  and  partly  in  De  Soto  county,  Mississippi.  It 
has  an  outlet  in  Mississippi,  through  Mud  Lake  and  a  bayou, 
into  the  Mississippi  river.  It  seems  from  the  evidence  that  this 
outlet  sometimes  ceases  to  flow  in  time  of  drought,  but  it  flows 
continuously  during  the  rainy  season,  and  in  times  of  high 
water  permits  the  passage  of  steamers  into  the  lake.  It  was 
contended  for  relator  below,  and  it  is  urged  here,  that,  inas- 
much as  he  owned  the  northern  prong  of  Horn  Lake,  in  Tenn- 
essee, and  the  northern  shore  of  the  southern  prong,  in 
Mississippi,  and  a  considerable  part  of  the  southern  shore, 
and  owned  the  bed  of  a  large  part  of  the  lake,  and  had  secured 
from  a  number  of  the  riparian  owners  in  Mississippi  the  right 
to  fish  in  their  part  of  the  lake,  the  fish  in  that  part  of  the 
lake  belonging  to  him,  or  in  which  he  had  secured  ^^"^  the  right 
to  fish,  were  his  property;  that  he  had  the  right  to  take  them 
in  any  manner  he  might  see  fit ;  that  the  public  had  no  interest 
in  the  fish  in  his  waters,  and  that  the  state  of  Mississippi  was 
without  power  to  regulate  or  in  any  wise  restrict  or  control 
him  in  the  exercise  of  his  dominion  over  them. 

We  do  not  find  it  necessary  to  pass  upon  any  of  the  several 
instruments  or  evidences  of  title  by  which  he  claims  to  estab- 
lish his  rights  in  Horn  Lake,  nor  to  determine  to  what  extent, 
if  any,  he  owns  the  bed  of  the  lake.  It  is  proper  to  state,  how- 
ever, in  passing,  that,  conceding  all  he  claims,  it  is  not  shown 
that  he  owns  or  has  acquired  the  right  to  fish  in  the  entire  lake. 
It  is  perfectly  clear  that  he  does  not  own  the  fish  in  Horn 
Lake,  and  this  would  be  true  even  if  he  owned  the  bed  of  the 
entire  lake  and  all  its  waters.  Fish  are  ferae  naturae.  They 
are  incapable,  until  actually  taken,  of  absolute  ownership,  ex- 
cept in  artificial  lakes  or  in  small  ponds  that  are  entirely  land- 
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locked.  In  all  running  streams,  large  lakes,  small  lakes  with 
outlets  into  other  waters,  the  right  of  the  state  to  regulate  the 
time,  the  manner,  and  extent  of  the  taking  of  fish  is  unques- 
tioned. It  is  part  of  the  police  powers  of  the  state,  which  has 
never  been  parted  with  and  cannot  be  surrendered.  By  reason 
of  the  migratory  habits  of  fish,  their  ownership  is  in  the  public, 
and  no  individual  has  any  absolute  property  right  in  them  un- 
til tliey  have  been  subjected  to  his  control.  It  is  not  only  the 
right  of  the  state,  but  also  its  duty,  to  preserve  for  the  benefit 
of  the  general  public  the  fish  in  its  waters,  in  their  migrations 
and  in  their  breeding  places,  from  destruction  or  undue  reduc- 
tion in  numbers  through  the  caprice,  improvidence  or  greed  of 
the  riparian  proprietors,  as  well  as  of  trespassers:  People  v. 
Collison,  85  ^lieh.  105,  48  N.  W.  292;  West  Point  Water  Power 
etc.  Co.  V.  State,  49  Neb.  218,  66  N.  W.  6 ;  Weller  v.  Snover,  42 
N.  J.  L.  341;  People  v.  Reed,  47  Barb.  (N.  Y.)  235;  People 
V.  Doxtater,  75  Hun,  472,  27  N.  Y.  Supp.  481 ;  State  v.  Blount, 
85  Mo.  543 ;  Gentile  v.  State,  29  Ind.  409 ;  State  v.  Roberts,  59 
N.  II.  484;  People  v.  Bridges,  142  ^is  HI.  30,  31  N.  E.  115,  16 
L.  R.  A.  684 ;  Peters  v.  State,  96  Tenn.  682,  36  S.  W.  399 ,  33 
li.  R.  A.  114 ;  Lawton  v.  Steele,  152  U.  S.  133,  14  Sup.  Ct.  Rep. 
499,  38  L.  ed.  385 ;  Organ  v.  State,  56  Ark.  267,  19  S.  W.  840 ; 
Ex  parte  IMaior,  103  Cal.  476,  42  Am.  St.  Rep.  129,  37  Pac. 
402 ;  State  v.  Rodman,  58  Minn.  393,  59  N.  W.  1098. 

Citation  of  authorities  in  support  of  the  general  position 
maintained  in  this  opinion  could  be  multiplied  indefinitely. 
Indeed,  we  know  of  no  well-considered  ca.se  anywhere  which 
denies  or  materially  qualifies  it.  It  is  held  with  practical 
unanimity  in  all  jurisdictions  that  animals  ferae  naturae  arc 
not  the  subject  of  private  ownership  until  reduced  to  actual 
])Ossession  ;  that  the  ownership  of  such  animals,  so  far  as  they 
are  capable  of  ownershij),  is  in  the  state,  not  as  proprietor,  but 
in  its  sovereii;!!  capacity,  as  the  representative  and  for  the 
benefit  of  all  its  people  in  common ;  and  that  the  state  may 
regulate  and  restrict  the  taking  of  sut-h  animals,  or  absolutely 
l>rohibit  it,  if  deemed  necessary  for  their  preservation  or  for 
the  pul)lic  good.  This  being  true,  it  follows  that  animals  ferae 
naturae,  not  reduced  to  actual  possession,  are  not  property, 
within  the  contemplation  of  sections  14  and  17  of  the  constitu- 
tion of  this  state,  nor  of  article  14  of  the  constitution  of  the 
United  States,  and  that  statutes  regulating  and  restricting 
their  capture  do  not  operate  a  taking  of  proj>erty  without  ju.sl 
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conipensation  nor  a  depriving  of  property  without  due  process . 
of  law. 

The  relator  contends  that  inasmuch  as  his  purpose  in  the 
taking  of  the  fish  in  Horn  Lake  was  that  he  might  ship  them 
to  Memphis,  in  the  state  of  Tennessee,  to  be  there  sold,  any 
statute  or  ordinance  restricting  him  in  respect  to  the  extent  to 
which  he  might  take  them  would  be  an  interference  with  inter- 
state commerce,  and  therefore  void.  The  contention  is  Avithout 
merit.  The  supreme  court  of  the  United  States  has  held  in  a 
number  of  cases  that  the  grant  to  Congress  of  the  power  to 
regulate  interstate  commerce  does  not  carry  with  it  any  right 
^*^  to  regulate  the  production  of  commodities,  even  though  the 
purpose  of  their  production  be  their  sale  beyond  the  limits  of 
the  state  wherein  they  are  produced.  The  control  of  the  state, 
in  the  exercise  of  its  police  powers,  over  the  production  of  the 
articles  of  commerce,  is  as  absolute  and  unqualified  as  the  con- 
trol of  Congress  over  their  interstate  distribution :  Kidd  v. 
Pearson,  128  U.  S.  1,  9  Sup.  Ct.  Rep.  6,  32  L.  ed.  346 ;  United 
States  v.  .E.  C.  Knight  Co.,  156  U.  S.  1,  15  Sup.  Ct.  Eep.  249, 
39  L.  ed.  325.  In  recognition  of  this  general  doctrine,  and 
especially  of  the  police  power  of  the  state  for  the  preservation 
of  game,  the  supreme  court  of  the  United  States  has  upheld  a 
state  statute  which  made  it  an  ofi'ense  to  have  in  possession, 
for  the  purpose  of  transportation  beyond  the  state,  birds  which 
had  been  lawfully  killed  within  the  state  during  the  open 
season.  As  an  original  proposition,  we  would  have  hesitated 
to  go  so  far  in  upholding  the  power  of  the  state  as  against  the 
control  of  Congress  over  interstate  commerce ;  and  it  is  worthy 
of  remark  that  the  supreme  court,  in  so  holding,  overruled  and 
disregarded  the  opinion  to  the  contrary  of  the  supreme  courts 
of  Kansas  and  Idaho,  saying:  "It  is,  indeed,  true  that  in  State 
V.  Saunders,  19  Kan.  127,  27  Am.  Rep.  98,  and  Territory  v. 
Evans,  2  Idaho  (Hash.),  658,  23  Pac.  115,  7  L.  R.  A.  288,  it 
was  held  that  a  state  law  prohibiting  the  shipment  outside  of 
the  state  of  game  killed  therein  violated  the  interstate  com- 
merce clause  of  the  constitution  of  the  United  States;  but  the 
reasoning  which  controlled  the  decision  of  these  cases  is,  we 
think,  inconclusive,  from  the  fact  that  it  did  not  consider  the 
fundamental  distinction  between  the  qualified  ownership  in 
game  and  the  perfect  nature  of  ownership  in  other  property, 
and  thus  overlooked  the  authority  of  the  state  over  property  in 
game  killed  within  its  confines,  and  the  consequent  power  of 
the  state  to  follow  such  property,  into  whatever  hands  it  might 
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pass,  with  the  conditions  and  restrictions  deemed  necessary 
for  the  public  interest.  Aside  from  the'authority  of  the  state, 
derived  from  the  common  ownership  of  game,  and  ^^**  the 
trust  for  the  benefit  of  its  people  which  the  state  exercised  in 
relation  thereto,  there  is  another  view  of  tiie  power  of  the 
state  in  regard  to  property  in  game  which  is  equally  conclu- 
sive. The  right  to  preserve  game  flows  from  the  undoubted  ex- 
istence in  the  state  of  a  police  power  to  that  end,  which  may  be 
none  the  less  efl'ectively  called  into  play  because  by  doing  so 
interstate  commerce  may  be  remotely  and  indirectly  affected. 
Indeed,  the  source  of  the  police  power  as  to  game  birds  (like 
those  covered  by  the  state  here  called  in  question)  flows  from 
the  duty  of  the  state  to  preserve  for  its  people  a  valuable  food 
supply.  The  exercise  by  the  state  of  such  power,  therefore, 
comes  directly  within  the  principle  of  Plumley  v.  Massachu- 
setts, 155  U.  S.  461,  15  Sup.  Ct.  Rep.  154,  39  L.  ed.  223. 
The  power  of  the  state  to  protect  by  adequate  police  regulation 
its  people  against  the  adulteration  of  articles  of  food  (which 
was  in  that  case  maintained),  although  in  doing  so  commerce 
might  be  remotely  affected,  necessarily  carried  with  it  the 
existence  of  a  like  power  to  preserve  a  food  supply  which  be- 
longs in  common  to  all  the  people  of  the  state,  which  can  only 
become  the  subject  of  ownership  in  a  qualified  way,  and  which 
can  never  be  the  object  of  commerce  except  with  the  consent 
of  the  state,  and  subject  to  the  conditions  which  it  may  deem 
best  to  impose  for  the  public  good" :  Geer  v.  State  of  Connecti- 
cut, 161  U.  S.  519,  16  Sup.  Ct.  Rep.  600,  40  L.  ed.  793.  We 
have  quoted  at  some  length  from  the  opinion  in  the  above 
case,  because  it  goes  to  the  greatest  extreme  in  upholding  the 
power  of  the  state  over  game,  and  establishes  beyond  all  con- 
troversy or  cavil  the  right  of  the  state  to  do  whatever  it  may 
deeiii  advisable  to  preserve  for  its  people  this  source  of  food 
supply.  The  same  reasoning  applies  with  equal  force  to  fish, 
and  leaves  nothing  more  to  be  said  with  reference  to  the  power 
of  the  state  to  legislate  for  their  preservation. 

It  is  earncstiy  insisted  that,  conceding  to  the  state  power  to 
regulate  the  taking  of  fish,  it  cannot  delegate  this  power  to  the 
l>oards  of  supei'visors  of  the  several  counties.  In  support  of 
--*  this  contention  it  is  urged  that  inasmuch  as  the  powers  of 
government  are,  under  our  system,  divided  into  three  distinct 
departments,  and  each  of  them  confined  to  a  separate  magis- 
tracy— to  wit,  those  which  are  legislative  to  one,  those  which 
are  judicial  to  another,  and  those  which  are  executive  to  an- 
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other — and  inasmnch  as  the  legislative  power  has  been  vested 
in  the  legislature,  and  inasmuch  as  the  board  of  supervisors 
forms  a  part  of  the  judicial  department  of  the  government,  as 
shown  b}"-  its  being  treated  in  article  6,  together  with  the  other 
courts,  under  the  title  "Judiciary,"  the  giving  to  the  boards  of 
supervisors  of  power  to  regulate  the  taking  of  fish  would  vio- 
late these  fundamental  principles  of  our  system  and  tend  to 
confound  the  functions  of  the  several  magistracies  by  impart- 
ing to  one,  wholly  judicial,  powers  in  their  nature  essentially 
legislative,  and  exclusively  vested  in  the  state  legislature.  The 
answer  to  this  argument  is  that  the  board  of  supervisors  is  not 
within  the  scope  and  operation  of  the  principles  invoked.  It 
is  not,  strictly  speaking,  a  judicial  body.  Its  jurisdiction  is 
now,  and  has  ahvays  been,  mixed,  being  in  part  legislative,  in 
part  judicial,  and  in  pari  executive.  It  exercised  this  mixed 
jurisdiction  under  the  constitution  of  1869,  and,  with  its  juris- 
diction unimpaired,  was  continued,  by  the  constitution  of  1890, 
as  the  chief  agency  for  the  management  of  the  police,  fiscal, 
and  civil  affairs  of  the  several  counties.  Comparatively  only 
a  small  part  of  its  jurisdiction  is  conferred  directly  by  the 
constitution.  The  mass  of  its  powers  is  conferred  by  legisla- 
tive grant,  under  authority  therefor  conferred  by  the  constitu- 
tion. Under  the  constitution  of  1869,  and  also  of  1890,  the 
board  of  supervisors  has  performed  many  duties  which  are 
essentially  legislative  in  their  nature — as,  the  levying  of  taxes ; 
the  support  of  schools;  the  making  of  regulations  for  the  de- 
pasturing of  cattle  and  the  cultivation  of  crops  without  fences ; 
the  establishment  of  quarantines  and  regulations  of  hygiene; 
the  inspection  of  articles  of  food;  the  drainage  of  swamp 
lands;  ^^^  the  licensing  or  prohibition  of  the  liquor  traffic;  the 
working  of  convicts  on  county  farms;  the  regulation  of  the 
taking  of  oysters,  fish,  and  game ;  and  many  others.  Power  to 
do  none  of  these  things  is  conferred  in  express  terms  directly 
by  the  constitution.  Power  to  do  them  all  has  been  delegated 
by  the  legislature  in  pursuance  of  the  power  given  to  prescribe 
other  duties  than  those  named  in  the  constitution  to  be  per- 
formed by  the  board  of  supervisors.  Having  been  delegated 
by  the  legislature  under  constitutional  warrant,  they  have  be- 
come as  much  a  part  of  the  jurisdiction  of  the  board  of  super- 
visors as  if  the  power  to  do  them  had  been  expressly  and  speci- 
fically conferred  by  the  constitution  itself.  To  hold  otherwise 
would  be  to  rob  the  board  of  supervisors  of  the  great  mass  of 
Am.   St.  Rep.,  Vol.   109—45 
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its  jurisdiction  and  practically  destroy  its  usefulness,  as  well 
as  render  nugatory  the  implied  grant  by  the  constitution  to 
the  legislature  of  power  to  impose  upon  it  duties  not  pre- 
scribed in  the  constitution.  Legislation  imposing  duties  of  a 
similar  kind  upon  the  board  of  supervisors  has  been  heretofore 
upheld  by  this  court,  and  we  see  no  reason  now  for  departing 
from  long-recognized  principles,  and  thereby  subverting  a 
public  policy  which  gives  so  large  a  measure  of  local  self- 
government  to  the  several  counties  of  the  state,  and  whose  wis- 
dom has  been  so  fully  vindicated  in  the  beneficent  results 
which  have  attended  its  operation :  Barataria  Canning  Co.  v. 
Ott,  84  Miss.  737,  37  South.  121 ;  Ormand  v.  White,  85  Miss. 
276.  37  South.  834. 

Relator's  contention  that  the  ordinance  under  which  he  wa.s 
arrested  is  obnoxious  to  the  inhiWtions  of  our  constitution 
against  special  legislation  cannot  be  upheld.  The  ordinance 
is  general  in  its  terms,  applying  to  all  the  lakes  and  streams 
in  De  Soto  county,  and  w^as  adopted  in  pursuance  of  authority 
conferred  by  a  general  act  of  the  legislature. 

It  appears  that  relator  was  held  under  a  capias  issued  by 
B.  F.  Jones,  mayor  of  Hernando,  and  ex-officio  justice  of  the 
peace,  and  it  is  conceded  that  the  offense  charged  was  not  com- 
mitted ^^^  within  the  territorial  limits  of  his  jurisdiction. 
Relator  cannot  be  held  under  this  capias.  So  much  of  the 
Code  of  1892,  section  2128,  as  commits  the  judicial  adminis- 
tration of  the  game  laws  to  mayors  and  justices  of  the  peace, 
whether  the  act  be  done  in  their  respective  districts  or  not,  is 
unconstitutional  and  void :  Riley  v.  Jams,  73  ]\Iiss.  1,  18  South. 
930,  and  cases  there  cited.  But  the  said  section  makes  the 
broach  of  any  regulations,  order,  or  resolutions  of  the  board 
of  supervisors  touching  fish  and  game  a  misdemeanor;  aiui  any 
person  guilty  of  such  misdemeanor  may,  of  course,  be  pro- 
ceeded against  before  any  justice  having  local  juri.sdietion. 
Upon  this  one  point  alone  the  learned  judge  who  heard  re- 
lator's petition  was  in  error. 

Reversed,  r;^lator  discharged,  and  proceedings  fjuaslu'd. 


Fi^h  do  not  Belong  to  the  Owner  of  the  Soil  corored  by  tho  wnrir 
in  which  thi'y  arc,  though  he  may  have  an  exciiiHive  right  to  ii.^h 
tlicroin.  His  property  in  them  is  qualified  and  can  l)o  niidi  red  ah 
Hohite  only  by  their  capture:  State  v.  Thcriault,  70  Vt.  'J17,  (17  .\rii. 
8t.  Rep.  (JST),  and  cases  cited  in  the  cros.s-rcferenec  imtc  tlKnto. 
ii(',\  too.  Ex  j.arte  Krnneke,  l.'ilj  Cal.  r)27,  SO  Am.  St.  liep.  177;  Stati- 
V.  Snowman,  94  Me.  99,  SO  Am.  St.  Kep.  380. 
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A  State  may  Prohibit  the  Talcing  or  Sale  of  Fisli  within  its  borders, 
and  if  fish  are  caught  in  another  state,  brought  into,  mingled  with, 
and  become  a  part  of  the  mass  of  the  property  of  the  state  where 
their  sale  is  prohibited,  the  person  who  imports  them  and  violates 
such  law  must  suffer  the  penalty  prescribed  thereby:  State  v.  Schu- 
man,  36  Or.  16,  78  Am.  8t.  Rep.  754.  8i  e,  in  this  connection,  Roth 
V.  State,  51  Ohio,  209,  4(i  Am.  St.  Rep.  566;  Ex  parte  Maier,  103 
Cal.  476,  42  Am.  St.  Rep.  129,  and  note. 


SMITH  V.  LACEY. 

[86  Miss.  295,  38  South.  311.] 

BANKRUPTCY— Judgment   to    Enforce   Attachment   Lien. — A 

discharge  in  bankruptcy  does  not  prevent  au  attaching  creditor  from 
taking  judgment  against  the  debtor  in  such  limited  form  as  may 
enable  him  to  reap  the  benefit  of  his  attachment,  and  such  creditor 
may  enter  such  a  qualified  judgment  against  the  bankrupt  as  will 
charge  his  sureties  on  the  forthcoming  bond  in  attachment,  (p.  707.) 
ATTACHMENT  LIEN.— The  lien  of  an  attachment  is  not  dis- 
placed by  the  execution  of  a  forthcoming  bond  on  attachment,  (p. 
708.) 

Williamson  &  Wells,  for  the  appellants. 

Green  &  Green,  for  the  appellees. 

298  WHITFIELD,  C.  J.  The  case  of  Goyer  Co.  v.  Jonea 
79  Miss.  253,  30  South.  651,  has  no  application  here.  That  was 
a  case  of  an  appeal  bond,  and,  of  course,  stood  upon  an  en- 
tirely different  principle  from  that  occupied  by  the  sureties 
in  a  forth  com  in<j-  bond  for  attached  property.  The  case  is  con- 
trolled in  all  its  aspects  by  Hill  v.  Harding:,  130  U.  S.  699,  9 
Sup.  Ct.  Eep.  725,  32  L.  ed.  1083.  The  court  say:  "The  (|ues- 
tion  not  then  passed  upon,  and  now  presented,  is  whetber, 
since  he  has  obtained  his  discharge  in  bankruptcy,  there  is 
anything-  in  the  provisions  of  the  bankrupt  act  to  prevent  the 
state  court  from  rendering  judgment  on  the  verdict  against 
him,  with  a  perpetual  stay  of  execution,  so  as  to  prevent  the 
plaintiffs  from  enforcing  the  judgment  against  him,  and  leave 
them  at  liberty  to  proceed  against  the  sureties  in  the  bond  or 
recognizance  given  to  dissolve  an  attachment  made  more  than 
four  months  before  the  commencement  of  the  proceedings  m 
bankruptcy.  Such  attachments  being  recognized  as  valid  by 
the  bankrupt  act  (U.  S.  Rev.  Stats.,  sec.  5044),  a  discharge  in 
bankruptcy  does  not  prevent  the  attaching  creditors  from  tak- 
ing judgment  ncainst  the  debtor  in  such  limited  form  ;is  may 
enatile  them  to  I'cap  the  benefit  of  their  attacliirK'nl.      When 
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the  attachment  remains  in  force,  the  ereditor.s,  notwithstand- 
in<;  the  diseharcre,  may  have  judjxment  against  the  bankrupt. 
....  The  judgment  is  not  against  the  person  or  property 
of  the  bankrupt,  and  has  no  other  effect  than  to  enable  the 
plaintiff  to  charge  the  sureties  in  accordance  with  the  express 
terms  of  their  contract,  and  with  the  spirit  of  that  provision 
of  the  bankrupt  act  which  declares  that  'no  discharge  ''*'*  .shall 
release,  discharge  or  affect  any  person  liable  for  the  same  debt 
for  or  with  the  bankrupt,  either  as  partner,  joint  contractor, 
indor.ser,  surety  or  otherwise':  U.  S.  Rev.  Stats.,  sec.  5118; 
In  re  Albrecht,  17  Nat.  l^ank.  Reg.  287,  Fed.  ("as.  No.  145 : 
Hill  v.  Harding,  116  111.  92,  4  N.  E.  361 ;  Barnstable  Sav. 
Bank  v.  Higgins,  124  Mass.  115." 

Under  Code  of  1892,  section  147,  the  lien  of  the  attachment 
was  not  displaced  by  the  execution  of  the  fortlicoming  bond : 
Jacobson  v.  Home,  52  Miss.  185;  Robinson  v.  Soule,  56  ^liss. 
549. 

Reversed  and  remanded. 


An  Attachment  of  real  estate  i.s  not  dissolved  by  proceedings  in 
baiikruptey  begun  by  the  defendant  more  than  four  months  tliere- 
after:  Sticdmcy  etc.  Coal  Co.  v.  Goodwin,  9")  Me.  24(5,  S5  Am.  Rt. 
Rep.   408. 

Upon  Giving  the  Attachment  Bond  to  release  jiroperty  from  attach- 
ment, the  attachment  is  dissolved  and  the  action  i)roceeds  to  .iudg- 
ment  in  personam:  Bunneman  v.  Wagner,  16  Or.  4^3,  8  Am.  St.  Kcp. 
;i06.  See,  however,  Stevenson  v.  Palmer,  14  Colo.  565,  20  Am.  St. 
Rep.  295;    Treat  v.  Dunham,  74  Mich.  114,  16  Am.  St.  Rep.  616. 


AMERICAN  EXPRESS  COMPANY  v.  JENNINGS. 

[S6   Miss.   .329,   38  South.   374.] 

CONTRACTS — Breach — Damages. — Upon  the  breach  of  a  eon- 
tract  tlie  damages  recoverable  arc  sncli  as  may  fairly  and  reason- 
ably be  considered  either  as  arising  naturally  from  sucli  breach,  or 
such  as  may  reasonably  be  supposed  to  have  been  in  contcmiilatioii 
of  both  i)arties  at  the  time  they  made  the  contract  as  the  probal>le 
result  of  a  breach  of  it.      (p.  711.) 

CONTRACTS  —  Breach — Special  Circumstances  -Measure  of 
Damages. —  If  the  spici.il  circuinst;inces  under  which  a  contnict  is 
made  are  known  to  both  parties,  the  damages  r(>sulting  from  its 
bre;i(h,  which  they  would  reasonably  contemplate,  would  l)e  the 
amount  of  injury  which  woubl  ordin.-irily  follow  from  the  brencii 
under  the  special  circumstances  so  known,  but  if  such  siiecial  I'ir- 
.■uMistanccs  ;ire  unknown  to  the  party  breaking  the  contract,  he  cau 
onlv    b''    supposed    1o    have    had    in    contemplation    the    amount    of    in- 


April,  1905.]      American  Exp.  Co.  v.  Jennings.  709 

jury  which  would  arise  generally  from  such  breach,  not  affected  by 
the  special  circumstances,     (p.  711.) 

CONTRACTS— Breach— Damages — ^Notice  of  Special  Circum- 
stances.— To  hold  one  of  the  parties  to  a  contract  to  extraordinary 
damages  for  its  breach,  it  is  necessary  that  at  the  time  or  before 
the  contract  was  made,  he  should  have  had  notice  of  the  exceptional 
circumstances  that  may  warrant  them  and  under  which  the  contract 
is  made.     (pp.  711,  712.) 

CABBIERS — Contract  with  Notice  of  Special  Circumstances.— 
If  a  common  carrier  receives  an  article  for  transportation  with  notice 
of  special  circumstances  under  which  it  is  sent,  he  is  conclusively  pre- 
sumed to  have  contracted  with  reference  to  enlarged  liability  in  case 
of  a  breach  of  the  contract,     (p.  712.) 

CABRIEBS — Negligence  in  Transportation  of  Goods. — Dam- 
ages arising  from  merely  negligent  delay  in  the  transportation  of 
freight  by  a  common  carrier  are  generally  and  correctly  treated  as 
arising  ex  contractu,  and  cannot  be  increased  by  bringfing  the  ac- 
tion  in  form   ex  delicto,     (p.   713.) 

CABRIBBS — Delay  in  Transportation  of  Goods — ^Damages. — 
If  machinery  necessary  to  the  operation  of  a  cotton-gin  is  sent  by 
the  owner  by  means  of  a  common  carrier  for  repairs,  and  after  being 
repaired  is  redelivered  to  the  carrier  without,  in  either  event,  giv- 
ing him  notice  of  any  special  circumstances  in  the  case,  his  failure 
to  deliver  the  machinery  to  the  owner  does  not  render  him  liable  for 
special  damages  arising  from  the  enforced  idleness  of  the  gin,  nor 
for  the  time  lost  by  its  owner  in  making  inquiry  about  the  machin- 
ery,    (p.  713.) 

D.  A.  Scott,  for  the  appellant. 

A.  J.  McCormick,  for  the  appellee. 

33^  COX,  J.  The  appellee  here,  who  was  plaintiff  below, 
was  engaged  during  the  fall  of  1903  in  operating  a  cotton-gin 
in  the  town  of  Scobey.  Some  time  near  the  middle  of  Decem- 
ber he  broke  a  piston  rod — the  same  being  necessary  to  the  op- 
eration of  ■*"^**  his  gin  machinery — and  sent  the  same,  under  a 
hurry  order,  to  the  Adams  Machine  Company,  at  Corinth,  for 
immediate  repair  and  return.  The  rod  was  repaired  and  cer- 
tain other  necessary  parts  added  by  the  Adams  Machine  Com- 
pany, and  all  were  delivered  to  the  Southern  Express  Com- 
pany, consigned  to  appellee  at  Scobey,  Mississippi,  marked 
"C.  0.  D.  $16.00,"  on  the  fifteenth  day  of  December.  The 
articles  so  consigned  were  received  by  the  American  Express 
Company,  a  connecting  line  (appellant  here  and  defendant  be- 
low), at  Memphis  on  December  15th,  and  on  the  same  day 
were  forwarded  to  appellee  at  Scobey,  Mississippi.  They  were 
in  some  unaccountable  way  lost  in  transit,  were  never  foinul. 
and  consequently  never  delivered.  On  January  1st  appellee. 
having  been  definitely  informed  that  the  missing  pieces  were 
lost  and  could  not  be  found,  ordered  duplicates,  which  were 


TlU  Aaiekican  State  Reports,  Vol.  109.  [Miss. 

i'orwarded  to  him,  aud  received  at  Scobey  ou  January  7th.  In 
the  meantime  appellee's  giu  had  been  standing  idle  because 
the  machinery  could  not  be  run  without  the  piston  rod  and 
other  repairs  which  had  been  lost  as  above  set  out.  The  Adams 
Machine  Company  filed  a  claim  against  appellant  for  the  lost 
shipment  when  they  received  the  second  order  from  appellee, 
aud  later  received  from  appellant  twenty  dollars  and  lifty 
cents  in  full  of  ail  damages.  Of  this  they  sent  appellee  four 
dollars  and  fifty  cents,  the  value  of  the  piston  rod,  which  sum, 
ou  the  advice  of  his  attorney,  who  had  made  demand  of  ap- 
pellant for  the  damages  suifered  by  appellee,  he  returned. 
Appellee  then  sued  appellant  for  damages  suffered  in  conse- 
quence of  appellant's  failure  to  promptly  transport  and  de- 
liver the  piston  rod  aud  attachments,  and  received  a  verdict 
and  judgment  for  four  hundred  and  nineteen  dollars. 

The  judgment  must  be  reversed.  Instruction  JNo.  1  for 
plaintiff  is  erroneous,  in  that  it  assumes  that  the  property 
consigned  to  him  belonged  to  him,  when  the  evidence,  as  to 
the  greater  part  of  it,  shows  the  contrary. 

lustruction  Mo.  3  for  plaintiff  is  erroneous,  in  that  it  author- 
izes the  jury,  in  determining  the  rental  value  of  his  machinery, 
•'"''  to  laiie  into  consideration  any  time  lost  by  piaintilf  in 
going  to  the  depot  or  ofdce  of  the  defendant  and  mating  in- 
quiry about  tlie  machinery  lost.  The  tmie  so  lost  could  have 
uo  relation  whatever  to  the  rental  value  of  the  machinery,  and 
is  not  properly  an  element  of 'damage  in  this  case. 

liisirucUoii  Mo.  4  asked  for  deieudant  should  have  been 
givcu.  Defendant  was  entitled  to  even  a  more  favorable  state- 
ment of  the  law  than  was  contained  in  this  refused  instruction. 
Certainly  it  could  not  be  made  liable  for  special  or  extraordi- 
nary Uuinages  unless  notice  of  the  importance  of  the  shipment 
ana  prompt  delivery  had  been  made  at  some  time  belore  the 
shipiucul  Had  been  lost  or  had  been  misplaced  or  miscarried. 

lustruclion  Mo.  5  for  defendant,  as  luodiUed  by  the  court, 
is  clearly  erroneous;  but,  as  the  original  in.^tructiou  is  not  it- 
^elf  correct,  in  llie  absence  of  any  proof  in  the  record  that  the 
contract  of  afl'rcigl.tmcnt  with  the  Southern  Express  Compau\ 
was  a  through  conlract,  of  whose  terms  the  conducting  carrier, 
the  Anu'rican  Express  Coin])auy,  had  the  rigiit  to  avail  itsell'. 
(lereiulaut  could  not  com  (lain  of  the  modilication. 

Juasniuch  as  the  case  must  be  tried  anew,  it  is  proper  thai 
we  stale  the  law  with  regard  to  the  measure  of  damages  appli 
( ■,i\)\o  to  this  case  and  others  of  like  character.    In  the  leadiii'.;- 
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<,'ase  of  Hadley  v.  Baxendale,  9  Ex.  341 — a  case  in  its  facts 
very  much  like  the  case  at  bar — the  court  said:  "Now,  we 
think  the  proper  rule  in  such  a  case  as  the  present  is  this: 
Where  two  parties  have  made  a  contract,  which  one  of  then) 
has  broken,  the  damages  which  the  other  party  ought  to  receive 
in  respect  of  such  breach  of  contract  should  be  such  as  may 
fairly  and  reasonably  be  considered  either  arising  naturally 
(i.  e.,  according  to  the  usual  course  of  things)  from  such 
breach  of  contract  itself,  or  such  as  may  reasonably  be  sup- 
posed tahave  been  in  the  contemplation  of  both  parties  at  the 
time  they  made  the  contract  as  the  probable  result  of  the 
l)reach  of  it.  ^^'^  Now,  if  the  special  circumstances  under 
Avhich  the  contract  was  actually  made  were  communicated  by 
the  plaintiff  to  the  defendant,  and  thus  known  to  both  parties, 
the  damages  resulting  from  the  breach  of  such  contract,  which 
they  would  reasonably  contemplate,  would  be  the  amount  of 
injury  which  would  ordinarily  follow  from  a  breach  of  con- 
tract under  these  special  circumstances  so  known  and  com- 
municated. But,  on  the  other  hand,  if  these  special  circum- 
stances were  wholly  unknown  to  the  party  breaking  the  con- 
tract, he,  at  the  most,  could  only  be  supposed  to  have  had  in 
contemplation  the  amount  of  injury  which  would  arise  gener- 
ally, and  in  the  great  multitude  of  cases  not  affected  by  any 
special  circumstances,  from  such  a  breach  of  contract.  For, 
had  the  special  circumstances  been  known,  the  parties  might 
have  specially  provided  for  the  breach  of  the  contract  by 
.special  terms  as  to  the  damages  in  that  case,  and  of  this  ad- 
vantage it  would  be  very  unjust  to  deprive  them."  This 
luminous  statement  of  the  law  as  to  special  extraordinary 
damages  has  been  very  generally  adopted  in  the  jurisdictions 
administering  the  common  law :  8  Am.  &  Eng.  Eucy.  of  Law, 
oS-i,  585,  notes ;  1  Sutherland  on  Damages,  3d  ed.,  sec.  45 ; 
14  Cyc.  34;  3  Wood  on  Railroads,  454;  2  Beach  on  Railways, 
sec.  948.  It  was  adopted  by  this  court  in  the  leading  case  of 
Vicksburg  etc.  R.  R.  v.  Ragsdale,  46  Miss.  458,  and  has  been 
uniformly  adhered  to  since.  The  rule,  as  above  stated,  is  estab- 
lished not  only  in  authority,  but  also  in  reason.  If  one  of  the 
parties  to  a  contract  is  to  be  made  liable  for  extraordinary 
damages,  it  is  right  that  before  the  contract  is  made  he  should 
have  notice  of  the  exceptional  circumstances  that  may  warrant 
Ihem,  in  order  that  he  may  decline,  if  he  wish,  to  make  a 
contract  to  which  such  enhanced  liability  may  attacli  or  ma\' 
make   special   stipulations   for   increased   compensation.      He. 
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has  the  right  to  do  either,  and  is  entitled  to  notice  to  that 
end.  If  he,  however,  enter  into  the  contract,  or  if,  being  a 
common  carrier,  he  receive  an  article  for  transportation,  after 
having  received  from  the  other  party  notice  of  ^*®  the  special 
circumstances,  he  is  conclusively  presumed  to  have  contracted 
with  reference  to  the  enlarged  liability.  It  is  also  to  be  re- 
marked that  he  is  entitled  to  notice  of  the  special  circum- 
stances, in  order  that  he  may  use  special  diligence  and  employ 
extra  precautions  to  guard  against  the  increased  risk. 

Counsel  for  appellee,  while  conceding  the  correctness  of  the 
rule  as  a  general  proposition,  contends  that  "it  mftkes  no 
difference  whether  the  carrier  had  notice  of  the  special  pui'- 
pose  to  which  the  consignee  intends  to  put  the  machinery  at 
the  time  of  the  contract  of  affreightment,  provided  such  notice 
is  given  it  during  the  period  of  transportation,  and  in  such 
event  the  carrier  will  be  liable  for  special  damage  accruing  for 
unreasonable  delay  after  such  notice  is  given."  The  only  one 
of  the  five  cases  cited  in  support  of  this  proposition  which 
seems  clearly  to  support  it  is  the  case  of  Gulf  etc.  Ry.  v.  Gilbert, 
4  Tex.  Civ.  App.  366,  22  S.  W.  760,  23  S.  W.  320;  but  the 
supreme  court  of  Texas,  on  a  rehearing  of  this  case,  admitted 
error  in  the  former  decision,  and  delivered  a  strong  opinion 
repudiating  the  modification  of  the  rule  contended  for  by 
counsel,  and  declaring  that  "it  is  not  enough  to  give  notice 
to  the  carrier  after  the  contract  is  made,  and  the  shipment 
has  started  in  its  transportation,  because  the  liability  of  the 
carrier  cannot  be  increased  by  the  subsequent  knowledge  of 
facts  that  did  not  exist  in  the  contemplation  of  the  parties  at 
the  time  the  engagement  was  entered  into.  It  then  became 
an  effort  upon  the  part  of  one  of  the  contracting  parties  to 
inject  a  stipulation  into  the  contract  after  it  was  entered  into 
that  increases  the  liability  of  the  other,  that  was  not  nnitually 
considered  w'hen  the  engagement  was  made":  Gulf  etc.  Ry. 
Co.  V.  Gilbert,  4  Tex.  Civ.  App.  366,  22  S.  W.  760,  23  S.  W. 
320.  The  modification  contended  for  it  is  not  supported  by 
authority,  is  not  founded  in  reason,  and  will  not  receivi'  tlie 
sanction  of  this  court. 

It  is  contended,  again,  by  counsel  for  appellee  that  the  rule 
requiring  notice  of  special  circumstances  in  order  to  the  rc- 
coveiy  •'*'*'*  of  extniordinary  damages  does  not  apply  in  this 
case,  because  the  gravamen  of  the  declaration  is  that  of  ncj^lcct 
or  breach  of  duty  in  the  course  of  the  general  employnioiit  of 
appellant,  the  action  being  of  tort,  and  not  for  a  broach  of 
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contract.  We  cannot  concur  in  this.  Damages  arising  from 
merely  negligent  delay  in  transportation  of  freight  by  a  com- 
mon carrier  are  generally  and  correctly  treated  as  arising  ex 
contractu.  The  rule  for  their  admeasurement  is  well  estab-- 
lished  in  our  jurisprudence,  and  cannot  be  modified,  and  the 
damage  recoverable  largely  increased,  by  the  simple  expedient 
of  changing  the  form  of  the  action.  Especially  must  this  be 
true  in  a  jurisdiction  that  pays  but  little  attention  to  the  forms 
of  pleadings,  but  looks  to  the  substance  of  the  cause.  This 
court,  in  an  action  ex  delicto,  has  held  that  the  rule  announced 
in  Hadley  v.  Baxendale,  9  Ex.  341,  would  be  applicable  in  case 
of  failure  to  carry  and  deliver  freight  in  reasonable  time, 
where  such  failure  arose  from  the  mere  negligence  of  the  car- 
rier, but  that  wanton  and  gross  neglect  of  their  duties  b.y  com- 
mon carriers,  and  reckless  disregard  of  the  rights  of  shippers, 
and  -willful  refusal  to  deliver,  if  alleged  in  the  declaration  and 
sustained  by  the  proof,  would  authorize  a  verdict  not  onl\' 
for  compensatory,  but  also  for  exemplary,  damages :  Silver 
V.  Kent,  60  Miss.  124.  This  limitation  of  the  general  rule  is 
eminently  correct,  but  neither  the  averments  of  plaintiff's 
declaration  nor  the  facts  in  evidence  bring  his  case  within  it. 

If  upon  another  trial  of  this  case  it  shall  be  developed  that 
the  Southern  Express  Company  made  a  contract  for  through 
shipment,  contracting  for  both  itself  and  its  connecting  line. 
the  American  Express  Company,  special  damages  will  not  bo 
allowed  unless  it  shall  appear  that,  before  the  articles  were 
received  by  the  Southern  Express  Company  for  shipment,  it 
had  notice  of  the  special  circumstances  of  plaintiff's  situation 
and  of  the  great  importance  to  him  of  prompt  carriage  and 
delivery.  If  it  shall  appear  that  the  Southern  Express  Com- 
pany ^**  contracted  only  for  itself,  and  not  for  itself  and 
connecting  line,  then  special  damages  will  not  be  allowed  un- 
less it  shall  appear  that  before  the  articles  were  received  by 
defendant,  the  American  Express  Company,  it  had  notice, 
at  the  place  where  it  received  the  shipment,  of  the  special 
circumstances  of  plaintiff's  situation  and  of  the  great  impor- 
tance to  him  of  prompt  carriage  and  deliver^-.  Notice  to  de- 
fendant's agent  at  Scobey  at  the  time  of  the  shipment  of  the 
piston  to  the  Adams  Machine  Company  for  repairs  will  not 
suffice. 

Reversed  and  remanded. 


For  A^ithorities  upon   the  Question  involved  in  the  principal  case,  see 
Swift   Eiver   Co.   v.  Fitehburg   K.   R.   Co.,    169   Mass.   32G,   61   Am.   Si. 
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Hip.  288;  Kockv  Mount  Mills  v.  Wilmington  etc.  R.  R.  Co.,  119  N. 
<■.  (iiVi,  5(5  Am.  St.  Rop.  R82;  Savannah  R.  R.  Co.  v.  I'ritcharil,  77  Ga. 
U2,  4  Am.  St.  Rip.  92;  Hutchinson  Mfg.  Co.  v.  Pinch,  91  Mich. 
15G,  'M)  Am.  St.  Rtp.  463;  Louirgan  v.  Waldo,  179  Mass.  135,  88  Am. 
St.   Kcp.  365. 


WHITFIELD  V.  BURKE. 

[8G  Miss.  435,  38  South.  550.J 

POWEES  OF  SALE— Duty  of  Purchaser.— If,  by  deed  or  wiH, 
a  life  tcuaut  is  invested  with  power  to  sell  land  for  the  purpose 
of  reinvesting  the  proceeds,  no  obligation  devolves  upon  the  pur- 
chaser to  see  that  the  reinvestment  is  in  fact  made.     (p.  715.) 

R.  C.  Beckett  and  J.  J.  MeClellan,  for  the  appellants. 
N.  Cayce  and  E.  T.  Sykes,  for  the  appellees. 

^3''  :\IAYES,  S.  J.  In  the  year  1854  William  Whitfield  died, 
leaving  a  will,  by  the  eighth  article  of  which  he  devised  to 
William  W.  Whitfield,,  his  son,  certain  lands  in  Lowndes 
county,  for  the  term  of  his  natural  life,  with  remainder  to  the 
children  of  the  devisee.  The  fifteenth  article  of  the  will  con- 
tained the  following  language:  "Nevertheless,  I  hereby 
authorize  my  sons,  if  they  desire,  or  if  either  of  them  are 
tiesirous,  to  sell  the  real  estate  devi.sed  to  him  for  the  purpose 
of  purchasing  other  lands  or  other  productive  property,  .... 
to  .sell  the  real  estate  ....  for  the  reasons  before  given,  and 
the  title  shall  be  good  to  the  purcha.ser.  The  proceeds  of  the 
sale,  however,  is  to  be  invested  in  other  productive  and  valu- 
abfe  property,  and  is  to  be  held  under  the  limitations  and 
conditions  of  all  the  property  so  held  by  them." 

The  bill  in  this  case  alleges  that  the  said  William  W.  Whit- 
ticld  alienated  the  lands  so  devised  to  him,  in  the  year  1859, 
by  a  deed,  tlic  leiiiis  of  which  purported  to  convey  the  fee, 
;iud  that  the  (lei'eutlauts  to  the  bill  hehl  by  .subsequent  convey- 
unces  under  that  deed.  The  bill  al.so  alleges  that  William  \V. 
Whitlield  died  in  tlie  year  1903,  and  that  complainants  are  tlic 
renuiindermcn  entitled  under  their  grandfather's  will.  It 
avers,  among  othci'  things,  as  follows:  "Complainants  furthei- 
sihow  that  this  eon\(\ance  executed  by  William  W.  Whitlield 
to  the  said  James  AV.  Sykes  was  not  executed  for  the  purpose 
of  reinvestment  of  the  proceeds  of  the  same  in  other  property, 
as  named  in  item  lii'teen  of  such  will  of  William  Whitfield, 
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438  jjQp  y^-ere  the  proceeds  of  such  sale,  as  a  matter  of  fact, 
invested  in  the  other  property,  as  named  in  item  fifteen  of 
such  will  of  William  Whitfield."  This  bill  was  demurred  to. 
The  chancellor  sustained  the  demurrer,  and  from  such  decree 
an  appeal  was  allowed  to  this  court,  on  the  prayer  of  com- 
plainant, to  settle  principles. 

The  controlling  question  presented  is  whether  in  a.  case 
where,  by  deed  or  will,  the  life  tenant  is  invested  with  power 
to  sell  for  the  purpose  of  reinvesting  the  proceeds,  the  obliga- 
tion devolves  upon  the  purchaser  to  see  that  the  reinvestment 
is  in  fact  made.  In  Wormley  v.  Wormley,  8  Wheat.  421,  5  L. 
ed.  561,  it  is  said:  "There  is  much  reason  in  the  doctrine  that 
where  the  trust  is  defined  in  its  object,  and  the  purchase  money 
is  to  be  reinvested  upon  trusts  which  require  time  and  discre- 
tion, or  the  acts  of  sale  and  reinvestment  are  manifestly  con- 
templated to  be  at  a  distance  from  each  other,  the  purchaser 
shall  not  be  bound  to  look  to  the  application  of  the  purchase 
money;  for  the  trustee  is  clothed  with  a  discretion  in  tlie 
management  of  the  trust  fund,  and  if  any  persons  are  to  suffer 
by  his  misconduct,  it  should  be  rather  those  who  have  reposed 
confidence  than  those  who  have  bought  under  an  apparently 
authorized  act."  The  same  question,  essentially,  has  arisen 
under  various  conditions,  and  will  be  found  decided  the  same 
way  in  the  following  cases:  Redford  v.  Clark,  100  Va.  115,  40 
S.  E.  630;  Redheimer  v.  Pyron,  Speers  Eq.  134;  Webb  v. 
Chisolm,  24  S.  C.  487;  Keister  v.  Scott,  61  Md.  507;  Van 
J)okklelen  v.  Tinges,  58  Md.  53 ;  Doran  v.  Wiltshire,  3  Swan. 
699.  See,  also,  notes  to  Elliott  v.  Merryman,  1  White  &  Tudor 
Lead.  Cas.  Eq.  118,  119.  The  case  of  Baird  v.  Boucher,  60 
Miss.  326,  relied  on  as  authority  by  appellants,  is  not  in  point. 
The  nature  of  the  confidence  committed  to  the  donee  of  the 
power  in  that  case  was  essentially  different  from  the  large 
discretion  which  is  given  to  one  who  is  authorized  to  sell  and 
reinvest.  The  widow  was  there  "^^^  authorized  to  sell  if  at 
any  time  she  should  think  it  best  to  remove  from  the  premises. 
She  did  not  remove,  but  continued  to  live  on  the  place,  not- 
withstanding her  deed.  Her  deed  was  made  to  two  of  her 
daughters,  with  whom  she  continued  to  live,  the  court  holding 
that  they  were  implicated  in  an  arrangement  intended  to  oust 
llie  other  remaindermen  from  their  interest  in  the  estate.  Of 
(•ourse,  if  it  could  be  shown  that  the  purchaser  participated  in 
the  making  of  an  unauthorized  conveyance  under  such  a 
j)Ower.  the  title  acquired  by  him  would  be  defeasible,  as  was 
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the  case  in  AVormley  v.  "Wormley,  cited  above,  and  in  otlier 
eases  not  necessary  to  cite  here.  But  no  such  case  is  made  by 
the  1)111. 

The  decree  of  the  court  below  is  affirmed. 


For  Authorities  upon   the  Question  clecidod  in  the  principal  case,  see 
the  monographic  note  to  Tyler  v.  Herring,  19  Am.  St.  Rep.  281-284. 


FIDELITY  AND  DEPOSIT  COMPANY  v.  STURTEVANT 

COMPANY. 
[86  Miss.  509,  38  South.  783.] 

MORTGAGES  OF  CHATTELS  —  After-acquired  Property- 
Description. — A  mortgagor  wlio  has  jtn  aohial  intorost  in  pracsonti 
ia  certain  personal  property  may  mortgage  not  only  that  property, 
but  also  such  other  property  as  the  mortgagor  may  thereafter  ae- 
f(uire,  ])rovidefl  such  future  acquisitions  arc  to  be  used  in  and  nbo»t 
the  business,  or  are  attached  or  appurtenant  to,  and  necessary  few. 
such  business,  or  are  the  natural  products  arising  from  the  opera- 
tion of  such  business,  and  also  provided  that  the  mortgage  definitely 
and   sjjecifically   describes  the  property  to  be  acquired,      (p.   720.) 

MORTGAGES  OF  CHATTELS— After-acquired  Property— De 
scripticu. —  A  ciiattel  mortgage  covering  all  of  tlie  mortgagor's  i>ro]>- 
erty  and  franchises  of  every  nature  and  description,  whether  then 
owned  or  tliereafter  to  bo  acquired,  inclu<ling  all  equipments,  ma- 
chinery, etc.,  in  a  certain  town  and  elsewhere,  together  with  tiie 
factories,  tenements  and  appurtenances  belonging  to  the  pro|ierty, 
and  tiie  reversion,  remainders,  tolls,  rents  and  ^trofits,  anil  all  tlie 
israte,  title  and  interest  in  law  or  in  equity,  which  the  mortgagor 
'•now  owns  or  may  hereafter  acquire,"  in  the  property,  is  not  sulli 
ciently  definite  in  its  description  to  convey,  as  against  third  pri- 
sons, the  after-acquired  jiroperty  of  the  mortgagor,      (p.  722.) 

ATTACHMENT— Lien  of — Forthcoming  Bond — If  property 
has  been  levied  upon  by  writ  of  attachment  and  a  forthcoming  bond 
given,  the  surrender  of  such  property  by  the  attachment  defend- 
ant voluntarily,  to  a  third  person  having  no  valid  prior  right  thereto, 
does  not  defeat  the  attachment  lien  nor  release  the  surety  un  the 
forthcoming  bond.      (p.  722.) 

Johnson  &  Neill,  for  the  api^ellant. 

Chapman  &  Quin,  for  the  appellee. 

f^i''  IIOrsTON,  J.  The  appellee  sold  and  delivered  to  tiw 
IMoorliead  Cotton  Mills,  a  corporation  of  ]\Ioorhead,  Sunllowi'f 
cotuity,  Mississip|)i,  certain  machinery  on  credit,  without  ex- 
press reservation  of  title.  After  the  purchaser  had  failed  to 
pay  for  same  at  the  time  stipulated,  apjiellee  institnt'Ml.  mi 
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January  30,  1903,  suit  and  proceedings  in  the  circuit  court 
against  it,  under  Code  of  1892,  chapter  79,  the  appellee  (plain- 
tiff below)  making  the  requisite  affidavit  under  the  said  stat- 
ute. The  sheriff  duly  executed  ^^*  the  writ  of  seizure  and 
took  said  machinery  into  his  possession  on  January  31,  1903, 
but  released  and  restored  same  to  said  cotton-mills  on  Febru- 
ary 2,  1903,  upon  their  executing  proper  forthcoming  bond, 
with  the  appellant  as  surety.  When  said  court  convened,  the 
defendant  made  no  defense  whatever  to  the  suit,  and  did  not 
appear;  but  appellant,  as  said  surety,  on  April  20,  1903,  filed 
a  special  plea,  setting  up  that  on  July  1,  1901,  the  Moorhead 
Cotton  Mills,  executed  (without  stating  to  whom)  its  certain 
deed  of  trust  covering  all  of  this  property;  that  on  the  first 
Monday  of  February,  1903,  default  having  been  made  in  the 
payment  of  the  debt  thereby  secured,  all  of  the  property  of 
said  Moorhead  Cotton  Mills,  including  this  machinery,  was  sold 
and  delivered  to  third  parties  (without  stating  to  whom)  ;  and 
that  it  is  not  now  in  the  control  of  said  cotton-mills  or  this 
surety,  and  is  not  subject  to  any  judgment  in  favor  of  plain- 
tiff. To  this  plaintiff  filed  a  replication,  alleging  that  said 
deed  of  trust  (which  is  made  an  exhibit  to  the  replication) 
was  executed  on  July  1,  1901,  but  not  filed  for  record  until 
September  14,  1901 ;  that  this  machinery  was  sold  and  deliv- 
ered to  said  cotton-mills  on  August  29,  1901,  and  that  the 
purchase  money  due  therefor  remains  unpaid,  and  is  the  de- 
mand here  sued  on,  and  that  said  property  was  levied  on  and 
seized  under  the  writ  of  seizure  herein,  while  it  was  still  in  the 
hands,  possession  and  control  of  said  cotton-mills;  that  said 
deed  of  trust  was  not  a  paramount  or  prior  lien  to  the  pur- 
chase money  lien  of  plaintiff"  on  said  property,  which  had 
been  seized  under  the  writ  in  this  suit ;  that  said  deed  of  trust 
was  utterly  void  as  to  "after-acquired"  property,  because  of 
insufficiency  and  too  great  generality  of  description;  that, 
after  its  filing  and  delivery,  the  mortgagee  therein  parted 
with  no  new  consideration  to  defendant  cotton-mills ;  that  the 
alleged  foreclosure  was  merely  in  pais;  and  that  said  cotton- 
mills  voluntarily  and  wrongfully  surrendered  possession  of 
said  property  on  which  plaintiff  had  a  paramount  ^^'*  lien, 
and  for  the  forthcoming  of  which  said  cotton-mills  and  said 
appellant  as  surety  had  executed  their  bond  in  this  proceeding, 
which  was  then  still  pending  undetermined.  To  this  replica- 
tion the  appellant,  as  such  surety-,  interposed  a  demurrer, 
which,  being  overruled,  and  the  cotton -mi  lis  and  said  surety 
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cleclinin<;  to  plead  further  or  make  further  defense,  judg- 
ment final  was  entered  a}rain.st  them,  from  which  the  said 
surety  alone  appeals,  the  principal  not  joinin<?  therein. 

The  deed  of  trust  under  which  it  is  claimed  the  cestui  que 
trust  acquired  a  lien  on  this  machinery  was  executed  1)y  the 
said  cotton-mills  to  the  International  Trust  Company  to  secure 
one  hundred  bonds  of  one  thousand  dollars  each,  apjfrreffatinjir 
one  hundred  thousand  dollars,  dated  Jul}^  1,  1901,  and  payable 
twenty  years  from  date.  The  description  of  the  property 
therein  is  as  follows:  "All  and  sing^ular  its  [the  ]Moorhea<l 
Cotton  Mills']  property  and  franchises  of  every  nature  and 
description  whatever,  whether  now  owned  or  hereafter  to  be 
acquired,  including  all  its  equipments  and  personalty,  and  all 
its  lands,  buildings,  machinery  and  real  estate  in  the  village 
of  ]\Ioorhead,  county  of  Sunflower,  state  of  Missi.ssippi,  antl 
elsewhere,  and  all  its  franchises,  rights,  and  privileges,  and  all 
and  singular  the  lots,  pieces  or  parcels  of  land,  with  all  and 
singular  the  buildings  and  improvements  thereon,  situated, 
lying,  and  being  in  the  village  of  Moorhead,  county  of  Sun- 
flower, state  of  Mississippi,  bounded  and  described  as  follows 
[here  follows  a  particular  description  of  the  lots  and  ])arce]s 
of  land  situated  in  the  village  of  ^Moorhead],  together  with  all 
and  singular  the  factories,  tenements,  hereditaments,  and  ap- 
purtenances belonging  to  the  property  hereby  conveyed,  or 
in  any  wise  thereto  api)ertaining;  and  the  reversion,  remain- 
der, tolls,  incomes,  vents,  issues  and  profits  thereof;  and  also 
all  the  estate,  right,  title,  and  interest,  property,  possession, 
claim  and  demand,  whatsoever,  as  well  in  law  as  in  equity, 
of  the  party  of  the  first  part  of,  in  and  to  the  same,  and  any 
and  every  part  thereof;  and  also  all  and  every  other  estate, 
r.'^o  ri<rht^  title  and  interest,  property  and  appurtenances 
which  the  said  party  of  the  first  part  now  owns  or  may  here- 
after ac(juire."  Now,  at  the  time  this  deed  of  trust  was 
executed  (July  1,  1901)  the  grantor  did  not  own  or  have  in 
its  possession  this  machinery,  Avhich  was  not  sold  to  it  until 
after  August,  1901;  so  that,  of  course,  no  lien  or  right  of  any 
]<in(l  was  given  on  it  to  the  International  Trust  Company  iiii- 
fler  the  ])rovisi()n  as  to  the  property  "now  owned"  by  tli<' 
grantor;  and  if  the  deed  of  trust  gave  any  lien  on  or  right  to 
said  machinery,  it  must  exist  under  that  provision  of  the  dv(H\ 
of  trust  as  to  "after-a('(|uir(Hl  property."  But  when  thc^  ap- 
pellee sold  and  delivered  this  machinery  to  the  ^Foorhead 
Cotton  Mills  it  had  'so  far  as  appears  from  this  replication  or 
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record)  no  actual  notice  of  any  such  deed  of  trust,  nor  did  it 
have  constructive  notice  of  that  deed  of  trust,  because  it  was 
not  filed  for  record  until  September  14,  1901.  The  replication 
also  alleges — and,  of  course,  the  demurrer  admits — that  after 
its  filing  and  delivery  the  mortgagee  parted  with  no  new 
consideration  to  said  cotton-mills,  and  before  any  foreclosure 
or  sale  under  said  deed  of  trust,  and  while  the  property  was 
still  in  the  hands,  possession  and  control  of  said  cotton-mills, 
the  first  vendee,  that  appellee,  the  seller,  had  exercised  his 
right  given  him  by  the  statute,  and  acquired  his  purchase 
money  lien  by  the  levy  of  the  writ  of  seizure  on  the  property, 
and  said  cotton-mills,  with  this  appellant  as  surety,  had  exe- 
cuted a  forthcoming  bond  for  it.  While,  of  course,  it  is  set- 
tled law  in  this  state  that  a  party  can,  under  proper  restric- 
tions and  limitations,  give  a  deed  of  trust  on  property  to  be 
thereafter  acquired  by  him,  still  this  court  said  in  Cayce  v. 
Stovall,  50  Miss.  400,  cited  by  counsel  for  appellant:  "We 
do  not  wish  to  be  understood  as  having  committed  ourselves 
to  the  broad  doctrine  that  a  mortgage  of  chattels  thereafter  to 
be  acquired  is  unlimited,  and  in  all  circumstances  to  be  sus- 
tained." And  in  Everman  v.  Robb,  52  Miss.  660,  24  Am. 
Rep.  682,  after  reviewing  the  cases  announcing  the  doctrine 
^-^  of  equitable  liens  on  things  not  in  esse  at  the  date  of  the 
contract,  the  court  says:  "A  careful  study  of  the  cases  will 
disclose:  1.  That  in  each  instance  the  contract  had  reference 
to  some  particular  designated  property  which  may,  in  the 
ordinary  course  of  things,  and  with  reasonable  certainty,  come 
into  existence;  2.  The  assignor  or  mortgagor  must,  at  the  date 
of  the  contract,  have  an  actual  interest  in  or  concerning  the 
subject.  There  must  be  an  interest  in  praesenti,  of  which  the 
future  acquisition  is  the  product,  or  in  such  wise  incident  to 
or  connected  with  it,  constituting  a  tangible  and  substantial 
predicate  of  a  contract."  Learned  counsel  for  appellant 
expressly  recognize  this  as  a  correct  statement  of  the  law,  and. 
after  saying  that  there  are  certain  restrictions  thrown  around 
the  doctrine  that  a  party  can  give  a  valid  mortgage  on  after- 
acquired  property,  and  that  he  cannot  mortgage  generally  all 
of  his  property  to  be  acquired  within  a  given  time  after  the 
date  of  the  instrument,  they  give  excerpts  from  Deeley  v. 
Dwight,  132  N.  Y.  59 ,  30  N.  E.  258,  18  L.  R.  A.  298,  note, 
where  almost  the  exact  language  is  used  as  that  above  quoted 
from  Everman  v.  Robb,  52  Miss.  660,  24  Am.  Rep.  682. 
Certainlv  the  instant  case  does  not  fall  within  that  class  where, 
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at  the  date  of  the  contract,  the  mortgagor,  having  an  actual 
interest  in  praesenti  in  the  subject  of  which  the  future  acquisi- 
tion was  the  product,  may  give  a  valid  lien  on  the  products 
of  said  property  already  owned  by  him,  because  such  products, 
though  not  in  esse,  have  a  potential  existence.  There  the  thing 
hypothecated  springs  out  of,  or  is  the  product  of,  the  property, 
which,  at  the  date  of  the  deed  of  trust,  is  owned,  or  leased,  or 
in  possession  of  the  grantor  by  consent  of  the  owner.  For  in- 
stance, as  shown  by  the  court  in  ^IcCown  v.  Mayer,  65  Miss. 
537,  5  South.  98,  there  may  be  a  valid  sale  or  mortgage  of  the 
wine  the  owner's  vineyard  is  expected  to  produce,  or  of  the 
crops  produced  on  the  land,  the  milk  of  the  owner's  cows  for 
the  next  year,  or  the  future  young  animals,  or  the  wool  that 
may  be  '*'^  grown  on  sheep  which  are  then  owned  by  tlie 
grantor,  but  not  on  sheep  which  he  might  thereafter  acquire. 
And  even  in  such  cases  the  mortgagor  must  have  at  the  time 
an  actual  interest  in  or  concerning  the  property,  of  which  the 
future  accjuisition  is  the  product,  and  that  property  must  be 
definitely  described  or  designated.  Under  this  head,  or  sul)- 
division,  fall  the  following  cases,  among  others :  McCown  v. 
Mayer,  65  ]\Iiss.  537 ,  5  South.  98 ;  Everman  v.  Robb,  52  IMiss. 
G00\  24  Am.  Rep.  682;  Russell  v.  Stevens,  70  Miss.  685,  12 
South.  830.  Of  course,  the  Moorhead  Cotton  Mills,  at  the  date 
of  this  deed  of  trust,  were  neither  the  actual  owners  nor  were 
they  the  potential  ownei's  of  this  machinery;  and,  of  course, 
it  was  not  the  product  of  property  then  owned  by  said  mills. 
As  well  said  by  counsel  for  appellee,  "machinery  cannot  grow 
machinery"  like  sheep  grow  wool  or  lands  produce  crops.  It 
is  evident,  therefore,  that  this  deed  of  trust  and  this  case  do 
not  fall  under  this  division. 

There  is,  in  this  state,  another  well-recogni/ed  class  of  cases 
uliere  after-acquired  property  may  be  mortgaged  under  well- 
•  ieliued  limitations  and  restrictions.  A  mortgagor  who  has  an 
nctual  interest  in  praesenti  in  certain  property  may  mortgage 
not  only  that  property,  but  also  such  other  property  as  the 
mortgagor  may  thereafter  acquire,  provided  always  said  fu- 
ture accjuisitions  are  to  be  used  in  and  about  the  business,  or 
are  attached  or  appurtenant  to  and  necessary  for  said  business. 
or  are  the  natural  products  arising  from  the  operation  of  s.-iid 
business,  constituting  a  tangible,  substantial  and  existing  pn^l- 
iciit(^  for  the  contract.  And  even  then  this  doctrine  is  suh.je<:;t 
to  the  limitation  that  it  must  be  shown  that  the  description  of 
the  i)roiierty  is  definite,  and  the  instrument  itself  must  specifi- 
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cally  describe  it,  either  as  property  which  is  acquired  in  and 
belongs  naturally,  if  not  necessarily,  to  the  original  business, 
or  as  property  which  would  be  put  in  a  certain  building,  place, 
or  locality.  This  doctrine,  with  its  limitations  and  restrictions, 
has  been  so  fully  and  lucidly  expressed  and  enunciated  ^^'^  by 
Justice  Chalmers  in  the  case  of  Mississippi  Valley  Co.  v.  Chi- 
cago etc.  R.  R.  Co.,  58  Miss.  896,  38  Am.  Rep.  348,  as  to 
render  it  unnecessary  to  do  more  than  refer  to  that  case,  and 
to  say  it  has  been  twice  approvingly  cited — in  the  cases  of 
Williams  v.  Crook,  63  Lliss.  9,  and  Packwood  v.  Atkinson,  79 
Miss.  646,  31  South.  337.  In  the  first  two  cases  just  mentioned 
descriptions  in  deeds  of  trust  not  as  vague,  indefinite  or  gen- 
eral as  the  one  in  the  instant  deed  of  trust  are  positively  pro- 
nounced and  specifically  condemned  as  too  general  and  insuffi- 
cient to  operate  to  convey  or  give  a  lien  on  the  property,  and 
those  deeds  of  trust  were  held  utterly  void  as  to  third  persons. 
Without  going  into  a  detailed  analysis  of  the  description  in 
this  deed  of  trust  under  discussion,  which  we  deem  unneces- 
sary, it  must  be  apparent,  upon  a  careful  reading  of  the  same, 
that  it  cannot  be  held  to  meet  the  requirements  of  the  law  in 
regard  to  "after-acquired  property."  It  will  be  noted  that 
this  deed  of  trust  fails  to  show  that  the  property  thereafter  to 
be  acquired  by  said  mortgagor  should  be  used  in  and  about 
the  cotton-mills  or  manufacturing  business  of  the  corporation, 
or  should  be  the  natural  product  arising  from  the  operation  of 
same,  or  that  it  should  be  attached  or  appurtenant  to,  or  neces- 
sary for,  said  business;  and  neither  the  replication  nor  the 
record  anywhere  shows  that,  as  a  matter  of  fact,  this  machin- 
ery in  controversy  was  ever  used  in  or  about  said  cotton-mill 
business,  or  that  it  was  ever  attached  or  appurtenant  to  the 
cotton-mill  machinery,  or  was  necessary  for  the  operation  of 
said  business ;  in  fact,  it  was  seized  and  sold,  so  far  as  this 
record  discloses,  as  separate,  distinct  and  independent  pieces  of 
machiner3^  Again,  this  deed  of  trust  contains  no  restriction 
whatever  as  to  the  amount  or  character  of  the  after-acquired 
property  which  it  is  to  cover,  or  as  to  the  uses  and  purposes  for 
M'hich,  or  as  to  the  time  within  which,  it  should  be  acquired. 
or  as  to  the  locality  where  it  was  to  be  placed.  It  fails  to  give 
any  of  the  ^^^  essentials  or  any  fact  which  might  render  the 
description  sufficiently  definite  to  insure  identification  or  to 
aid  in  distinguishing  the  property  from  all  other  property  of 
the  same  kind.  The  debt  secured  by  this  deed  of  trust  was  not 
Am.   St.   Rep.,  Vol.   109—46 
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due  for  twenty  years  and  was  not  barred  for  twenty-six  years, 
and  it  mijjlit  be  renewed  and  run  longer;  and  yet  it  attempts 
to  cover  all  property  of  every  kind  and  character,  no  mattci- 
for  what  purposes  it  is  to  be  acquired  or  iisod,  or  whenever 
acquired,  or  wherever  situated,  whether  in  the  state  of  Mis.sis- 
sippi  or  elsewhere,  and  wherever  it  might  be  placed  after  it 
was  acquired.  The  description  of  the  mortgage  in  tiie  case  of 
Sillers  v.  Lester,  48  Miss.  513,  cited  by  counsel  for  appellnnt, 
expressly  and  specifically  limited  the  locality  where  the  after- 
acquired  property  was  to  be  placed  to  the  Asia  plantation, 
and  the  time  within  which  the  property  was  to  be  acquired 
to  the  year  1870.  This  mortgage,  in  our  opinion,  being  null 
and  void  in  respect  to  after-acquired  property,  as  to  third 
persons,  of  course  the  sale  of  the  machinery  thereunder  was 
void.  Besides,  it  was  made  subsequent  to  the  acquisition  by  the 
appellee  of  his  purchase  money  lien  by  the  levy  of  the  writ  of 
seizure,  under  Code  of  1892,  chapter  79,  while  said  property 
was,  as  alleged  in  the  replication,  in  the  hands,  possession  and 
control  of  the  first  vendee:  P^rank  v.  Robinson,  65  Miss.  1G2, 
3  South.  253. 

Nor  is  appellant's  case  aided  by  the  Moorhead  Cotton  Mills 
having  surrendered  po.ssession  of  this  machinery,  on  which  ap- 
pellee had  previously  acquired  said  lien.  The  replication 
alleges  that  this  possession  wa.s  surrendered  voluntarily  and 
wrongfully,  and  it  was  done  subsequent  to  the  levy  of  the  writ 
of  seizure  and  to  the  execution  by  said  cotton-mills  and  this 
very  appellant  of  a  forthcoming  bond  for  this  pro])erty.  At 
the  very  time  of  this  voluntary  surrender  of  the  machinery  it 
was  in  custodia  legis.  No  legal  ])roeeedings  were  had  in  the 
premises  to  get  lawful  possession  of  it;  and  certainly  its  vol- 
untary ^''''  surrender  by  the  mortgagor  to  a  mortgagee  who 
had  no  valid  lien,  or  to  any  third  person,  could  not  defeat  the 
rights  of  the  prior  valid  lien  of  appellee,  nor  release  this  appel- 
lant surety  from  the  ol)ligation  of  its  valid  bond  for  the  forth- 
coming of  said  property. 

^Ve  think  the  demurrer  to  the  replication  was  rightfully 
overruled. 

Al!irmed. 


Mortfjafjes  of  Aftcr-arqruircd  Personalty  are  discussod  in  tho  monn 
graphic  iiotoa  to  <>Vi  i;^  v.  Saiilonl,  7G  Am.  Dec.  72;i-7o3;  Burrill  v 
Whitcoiub,  100  Me.  20(i,  aute,  p.  498, 


April,  1905.]       Yazoo  etc.  R.  R.  Co.  v.  Grant.  723 


YAZOO  AND  MISSISSIPPI  VALLEY  RAILROAD  COM- 
PANY V.  GRANT. 

[86  Miss.  565,  38  South.  502.] 

EVIDENCE — Pleading  and  Practice. — Under  a  statute  pro- 
viding that  all  affirmative  defenses  must  be  specially  pleaded  or  no- 
tice of  them  given  under  the  general  issue,  evidence  on  the  part  of 
the  deiendant  railroad  company,  when  it  is  sought  to  recover  against 
it  for  personal  injury,  is  inadmissible  to  show  that  the  plaintiff 
was  traveling  on  a  free  pass  containing  a  stipulation  not  to  hold 
such  company  liable  for  an  injury,  when  the  company  has  not  pleaded 
such  facts  nor  given  notice  thereof  under  the  general  issue.  (p. 
724.) 

EVIDENCE — Order  of  Proof. — Affirmative  matter  in  avoidance 
of  plaintiff's  cause  of  action  is  not  admissible  when  it  is  sought  to 
inject  it  into  plaintiff's  direct  testimony  and  before  he  has  closed 
his  case.     (pp.  724,  725.) 

CARRIERS  OF  PASSENGERS— Free  Pass — Contract  Against 
Liability  for  Negligence. — A  common  carrier  cannot  contract  against 
liability  for  damages  arising  in  consequence  of  its  own  negligence, 
even  in  the  case  of  a  passenger  riding  on  a  free  pass,  and  who  has 
released  the  carrier  from  liability  for  the  negligence  of  its  servants, 
(p.  725.) 

DAMAGES — Measure  of  Discretion  of  Jury. — The  amount  of 
damages  to  be  awarded  in  a  case  involving  the  consideration  of 
both  physical  and  mental  pain  and  suffering  is  peculiarly  a  matter 
for  the  jury,  and  its  verdict  must  stand  unless  grossly  excessive, 
(pp.   725,  726.) 

Mayes  &  Longstreet  and  C.  N.  Burch,  for  the  appellant. 

McLaurin  &  Thames  and  A.  J.  McLaurin,  for  the  appellee. 

568  COX,  J.  The  decision  of  this  ease  hinges  upon  the 
determination  of  the  question  whether  the  trial  court  erred  in 
sustaining  the  objection  of  plaintiff,  who  is  appellee  here,  to 
the  introduction  of  a  letter  from  plaintiff  in  words  as  follows : 
"Hardee,  Miss.,  3,  28,  1901.  Major  J.  M.  Kemp,  Superin- 
tendent, Greenville,  Miss. — Dear  Sir:  I  have  an  occasion  to 
go  to  Baton  Rouge  pretty  soon,  and  I  would  appreciate  a 
pass  very  much.  Date  it  from  April  2nd  to  22nd.  Respect- 
fully, Alex.  Grant,  Agent";  and  also  to  the  introduction  of 
a  pass  sent  him  in  response  to  the  above  letter,  styled,  "Em- 
ploye's Ticket,  Pass  check  for  Alex.  Grant  from  Hardee, 
Miss.,  to  Baton  Rouge,  La.,"  which  provided  that  "the  per- 
son accepting  this  ticket,  in  using  the  same,  agrees  not  to 
hold  the  company  liable  for  any  damage  to  his  person  or  prop- 
ei'ty,  under  any  circumstances  whatever,"  and  recited  that 
"employes'   passes  must  only  be  is.sued  to   employes  of  the 
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Yazoo  and  Mississippi  Valley  Railroad  Company,  or  of  the 
railway  mail  service,  and  of  the  express,  telegraph,  news  and 
sleeping-car  companies  which  have  regular  contracts  for  ser- 
vice on  the  Yazoo  and  Mississippi  Valley'  Railroad." 

Plaintiil:'  in  his  declaration  alleges  that  a  train  of  defend- 
ant, on  which  he  was  a  passenger,  was  wrecked  by  reason  of 
the  unsound  and  unsafe  condition  of  defendant's  roadbed, 
occasioned  by  rotten  or  defective  cross-ties  and  a  bad  frog, 
and  that  plaintiff,  in  the  said  wreck,  received  certain  severe 
injuries.  The  declaration  charges  that  the  said  defective  con- 
dition of  its  roadbed  was  known  to  defendant,  or  could  have 
been  by  reasonable  °®*  inquiry  or  inspection,  and  had  been 
.so  for  a  long  time,  and  that  the  defendant  was  willfully, 
recklessly  and  capriciously  negligent  in  the  conduct  and  man- 
agement of  its  business,  to  the  great  injury  and  damage  of 
plaintiff.  Defendant  pleaded  the  general  issue  only,  and 
did  not  give  notice  of  affirmative  matter  in  avoidance. 

Under  the  pleadings  the  court  could  not  do  othenvise  than 
exclude  the  letter  and  pass  when  offered  in  evidence.  It  is 
l)rovided  by  Code  of  1892,  section  686,  that  "if  the  defendant 
desire  to  prove  under  the  general  issue  in  an  action  any 
affirmative  matter  in  avoidance,  which  by  law  may  be  proved 
under  such  plea,  he  shall  give  notice  thereof  in  writing,  an- 
nexed to  or  filed  with  the  plea,  otherwise  such  matter  shall 
not  bo  allowed  to  be  proved  at  the  trial."  "While,  as  a  rule, 
great  liberality  is  allowed  in  pleading  and  procedure,  this 
statute  is  mandatory,  and  must  be  strictly  complied  with. 
The  effect  of  section  686  is  to  require  every  affirmative  mat- 
ter to  1)0  pleaded  specially  or  given  notice  of,  so  as  to  dis- 
tinctly inform  the  opposite  party  of  the  precise  ground  of 
contest  on  which  he  is  to  be  met  by  his  adversary:  Tittle  v. 
jioniier,  53  Miss.  578.  The  evidence  offered  and  excluded 
had  no  tendency  to  disprove  either  the  negligence  of  defend- 
ant or  the  resulting  injuries  of  plaintitl".  Its  utmost  and 
sole  effect  would  have  been  to  show  a  relea.se  of  all  claim  for 
(lanuiges,  which  was  an  ailirmative  fact  in  avoidance.  The 
exclusion  of  such  evidence  under  the  general  issue,  if  notice 
in  v«riting  be  not  given,  was  the  chief  purpose  of  section  686. 
Again,  the  court  did  not  err  in  excluding  the  prollered  evi- 
dence, because  ofi'ored  at  the  wrong  time.  Plaintiff  was  tes- 
tifying, and  it  was  .sought  to  inject  the  letter  and  pa.ss  into 
liis  testimony.  While  it  was  proper  to  pei'iiiit  plaintiil',  on 
cross-examination,  to  bo  questioned  about  thoiu  [nui]  this  was 
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not  refused),  it  would  have  been  improper  to  permit  defend- 
ant at  this  stage  to  introduce  its  defense,  and  have  it  con- 
sidered by  the  jury,  before  the  plaintiff  had  closed  his  case, 
and,  indeed,  before  his  own  testimony  was  concluded.  De- 
fendant failed  to  offer  the  letter  find  pass  after  ^"^^  plaintiff 
had  rested,  and  has  no  x'lght  to  complain  of  a  ruling  of  the 
court  which,  under  any  view  of  the  evidence  offered,  was  per- 
fectly correct  at  the  time  it  was  made. 

But  even  if  the  evidence  excluded  had  been  offered  under 
a  proper  pleading  and  at  the  proper  time,  it  would  still  have 
been  incompetent.  It  is  definitely  settled  in  this  state  that  a 
common  carrier  cannot  contract  against  liability  for  damages 
arising  in  consequence  of  its  own  negligence.  This  is  the 
law  even  in  the  case  of  a  passenger  riding  on  a  free  pass,  and 
who  has  released  the  carrier  from  liability  for  the  negligence 
of  its  servants :  Illinois  Cent.  R.  Co.  v.  Crudup,  63  Miss.  291. 
It  is  contended  by  counsel  for  appellant  that  the  case  last 
cited  does  not  hold  that  the  acceptance  of  a  free  ticket  does 
not  debar  the  right  to  sue  in  such  case,  and  that  the  pro- 
nouncement by  the  court  in  that  case  that  such  a  contract  is 
against  public  policy  is  mere  dictum.  We  do  not  so  read. 
The  decision  in  that  case  rests  ui)on  two  distinct  grounds,  a 
want  of  consideration  for  the  waiver  of  damages  being  one 
Hud  the  violation  of  public  policy  being  the  other.  The  de- 
cision of  the  court  might  have  been  rested  upon  either.  It 
was  in  fact  rested  upon  both.  It  is  supported  by  what  seems 
to  be  the  great  weight  of  authority,  and  is  in  perfect  harmony 
with  the  decisions  of  a  great  number  of  courts  of  last  resort 
in  the  United  States.  The  opposite  view  is  held  in  England 
and  by  the  supreme  court  of  the  United  States  and  by  some 
of  the  state  courts,  but  we  adhe?;p  to  that  view  of  public  policy 
which  is  announced  in  the  case  last  cited.  Those  desiring  to 
see  a  marshaling  of  the  tw^o  conflicting  lines  of  decision  upon 
the  question  considered  are  referred  to  briefs  of  counsel  in  the 
case. 

The  smn  for  which  judgment  was  rendered,  ten  thousand 
dollars,  is  large;  but  when  the  very  serious  injuries  suffered 
by  plaintiff'  and  the  severe  pain  endured  by  him  are  consid- 
ered, we  cannot  say  that  it  was  excessive.  The  amount  of 
damages  to  be  awarded  in  a  case  of  this  kind,  involving  the 
consideration  of  both  physical  and  mental  pain  and  suffering, 
is  peculiarly  a  matter  for  the  ^''^  jury.  The  verdict,  if  ex- 
cessive at  all,  is  not  so  grossly  excessive  as  to  indicate  passion, 
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prejudice   or   corruption    upon    the    part    of    tlie   jury,    and 
therefore  will  not  be  disturbed. 
Aflfirmed. 


A  Carrier  Owes  to  a  Person  Fiding  on  a  Free  Pass  tlio  saino  ol)liga- 
tion  as  to  care  and  vigilanco  as  it  dors  to  a  prisscn^jor  for  biro,  an(l 
it  cannot  contract  against  liability  to  bim  for  injuries  caused  \>y 
its  negligence.  See  Williams  v.  Oregon  Short  Mne  K.  H.  (\k,  IS 
Utah,  210,  72  .Am.  St.  Rep.  777;  monographic  note  to  Illinois  Cent. 
R.  R.  Co.  V.  O'Kcefc,  61  Am.  St.  Rep.  88. 


GARDINER  v.  TIIXTON. 

[86  Miss.  604.  38  South.   779.] 

COTENANCY — Conveyance  by  One  Cotenant — Adverse  Posses- 
sion.—  .\  holding  of  exclusive  ])ossession  by  a  jiurciiascr  for  the  stat- 
utory period  of  limitation,  under  a  deed  in  severalty  from  one  co- 
tenant  of  the  whole  tract  to  a  stranger  to  the  title,  vests  a  full  and 
I'omplete  title  in  him,  as  against  all  of  the  cotenants  not  laboring 
under  any  disability,      (pp.   7.'?0,  7:^1.) 

COTENANCY — Conveyance  by  One  Cotenant — Adverse  Pos- 
.«;ession — Record  oi  Deed. — .\  ])urchas<  r  who  is  a  Strang*  r  to  the 
title,  and  who  holds  exclusive  possession  of  tlie  whole  tract  for  the 
statutory  period  of  limitation  under  a  <1crd  in  severalty,  from  on(> 
cotenant,  obtains  a  full  and  com])1ete  title  as  against  all  of  the 
cotenants  not  laboring  under  any  disability,  and  the  fact  that  such 
deed  is  not  placed  of  record  until  long  after  it  is  e<ecut(d,  and 
that  suit  is  instituted  by  a  cotenant  to  recover  the  land  within  the 
statutory  period  of  limitation  from  the  filing  of  the  deed  for  record, 
is  immaterial,      (p.   7.31.) 

COTENANCY^ — Conveyance  by  One  Cotenant- -  Adverse  Pos- 
session.— A  vendee  who  is  a  stranger  to  the  title  and  who  ])urc-h;is('s 
the  \vhole  tract  under  ;i  deed  in  sev<>ralty  from  one  cotenant,  and 
then  goes  into  and  holds  open,  continuous  and  exclusi\'e  ]iossession 
under  a  claim  of  right  to  the  whole  tract  for  more  th.-in  the  statu- 
t.ory  period  of  limitation,  acquii'es  full  and  com])lete  title  thereto 
as  against  all  of  the  cotenants  not  laboring  under  any  disability,  re- 
gardless of  the  question  of  notice,  actual  or  constructive,  to  such 
cotinants.      (pj).  731,  732.) 

Sliniuioii  &  Street,  S.  Deavour.s,  O.  C.  Hunt  aiul  Mayes  & 
Lon<4sti"eet,  for  tlie  appellants. 

Hardy  &  Arnold,  P)ranie  &  Brarae  and  J.  P.  Thornton,  for 
the  af>pellee. 

"'^  TRULY,  J.  The  (piestion  presented  by  this  record  is 
whether  appellant  can  successfully  interpose  the  jtlea  of  ad- 
verse possession.     Code   181)2,  section   2734,   provides:   "Ten 
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years'  actual  adverse  possession  by  any  person  claiming  to  be 
the  owner  for  that  time,  of  any  land,  uninterruptedly  continued 
for  ten  years  by  occupanc}^,  descent,  conveyance  or  otherwise, 
in  whatever  way  such  occupancy  may  have  been  commenced 
or  continued,  shall  vest  in  every  actual  occupant  or  possessor 
of  such  land  a  full  and  complete  title,"  with  certain  excep- 
tions saving  the  rights  of  minors  and  those  suffering  from 
unsound  minds.  The  record  proves  in  the  instant  case,  be- 
yond peradventure,  the  actual,  open  and  notorious  possession 
by  the  appellants  or  their  vendors  for  more  than  the  statutory 
period  before  the  institution  of  this  suit,  ^^^  on  the  20th 
of  February,  1903.  That  John  Creel  entered  into  possession 
in  1885  under  an  unrecorded  warranty  deed  conveying  the 
entire  tract  in  fee  simple  is  not  denied.  That  his  vendee,  the 
Kamper-Lewin  Manufacturing  Company,  and  its  vendee, 
John  Kamper,  and  his  vendees,  Eastman  Gardiner  and  others, 
appellants,  entered  into  possession  and  actual  occupancy  in 
1891,  is  not  denied.  Since  that  date  the  proof  establishes  that 
the  occupancy  and  possession  of  the  property  in  controversy 
by  the  appellants  has  been  open  and  notorious,  inarked  by 
every  possible  assertion  of  sole  and  absolute  title — the  con- 
struction of  valuable  improvements,  the  regular  payment  of 
all  taxes,  the  selling  of  lots  located  on  the  lands,  and  an  abso- 
lute control  and  supervision,  exercised  in  the  same  manner 
and  to  the  same  extent  of  an  owner  holding  by  an  indefeasible 
title.  That  appellants  or  their  immediate  vendors  recognized, 
or,  in  fact,  knew  or  had  any  grounds  to  suspect,  that  anyone 
other  than  themselves  claimed  any  interest  in  or  title  to  the 
lands  at  the  date  of  their  purchase  and  entry,  is  neither  con- 
tended by  counsel  nor  suggested  by  the  record.  This  is  a  full 
compliance  with  all  statutory  requirements  as  to  the  nature, 
extent  and  duration  of  the  occupancy  and  possession  necessary 
to  Test  by  adverse  possession  full  and  complete  ownership. 
Unless,  therefore,  appellee  can  show  that  her  case  falls  within 
some  recognized  legal  exception  which  prevents  the  applica- 
tion of  the  statute,  her  claim  must  fail.  The  soundness  of  the 
general  proposition  that  adverse  possession,  as  defined  by  the 
statute,  if  uninterruptedly  continued  for  the  statutory  period, 
vests  full  and  complete  title,  is  not  questioned.  But  it  is 
urged  that  the  general  rule  has  no  application  to  the  instant 
case,  because  it  is  said  the  possession  of  appellant  was  not 
adverse  to  appellee  until  the  deed  from  Isaiali  Creel  to  John 
Creel,  conveying  the  estate  in  severalty,  was  placed  of  rev,-ord ; 
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that  appellee,  having  no  actual  notice  of  any  adverse  claim 
by  appellants  or  their  vendors,  only  received  constructive 
notice  by  and  from  the  date  of  the  filing  of  the  deed  for  rec- 
ord, and  as  this  only  occurred  "'""^  in  1895,  less  than  ten  years 
before  the  institution  of  the  suit,  the  bar  of  the  statute  was 
not  complete.  This  argument  is  founded  upon  the  well-de- 
fined and  firmly  established  principle  that  the  possession  of 
one  cotenant  inures  to  the  benefit  of  all.  Nowhere,  perhaps, 
is  the  rule  expressed  with  more  lucidity  and  legal  precision 
than  in  Ilignite  v.  Hignite,  65  Miss.  447,  7  Am.  St.  Rep. 
673,  4  South.  345,  where  this  court,  through  Cooper,  C.  J., 
says:  "A  tenant  in  common  out  of  pos.session  has  a  right  to 
rely  upon  the  possession  of  his  cotenant  as  one  held  accord- 
ing to  the  title,  and  for  the  benefit  of  all  interested,  until 
some  action  is  taken  by  the  other  evidencing  an  intention  to 
assert  adverse  and  hostile  claims.  If  one  enters  upon  the  land 
of  a  sole  owner,  and  without  his  consent,  he  must  know  that 
such  po.ssession  exists,  and.  within  the  time  permitted  by 
law,  take  steps  to  vindicate  his  right.  But  the  possession  of 
a  cotenant  is  a  lawful  possession,  and  of  and  by  itself  is 
not  evidence  of  an  ou.ster. "  The  appellee  contends  that  the 
legal  principle  just  quoted  is  applicable  to,  and  should  con- 
trol the  determination  of,  this  case;  that  appellee,  in  default 
of  actual  and  constructive  notice  of  an  a.ssertion  of  hostile 
claim  of  exclusive  ownership,  had  a  perfect  right  to  rely 
upon  the  possession  of  those  holding  under  her  cotenant  as 
being  subordinate  to,  and  for  the  benefit  of,  the  joint  title; 
and  that,  without  such  notice  and  in  the  absence  of  actual 
ouster,  no  character  or  duration  of  use  and  occupancy  would 
ever  ripen  into  a  title  adverse  to  her  claim  as  cotenant.  The 
cases  of  Hignite  v.  Hignite,  65  ^Miss.  447,  7  Am.  St.  Rep. 
673,  4  South.  345,  Alsobrook  v.  Eggleston,  69  IMis.s.  833,  13 
South.  850,  and  Bentley  v.  Callaghan's  Exr.,  79  Miss.  304. 
30  South.  709,  are  cited  and  relied  on  as  supporting  the  doc- 
trine and  showing  its  applicability  to  the  instant  case.  To 
this  argument  it  is  replied  by  appellants:  Conceding  the  ac- 
curacy of  the  general  proposition  that  one  cotenant  can  iievcr, 
unless  in  an  exceptional  case  of  actual  ouster,  ac(|uii-('  title  to 
the  joint  property  by  adverse  possession,  that  rule  lias  n(» 
application  to  the  instant  case,  for  two  reasons:  *""*  1.  Thai 
appellants  rely  upon  adverse  possession — a  ]ios.session  a(lvei'>e 
from  its  inception,  an  occupancy  hostile  from  the  Tn(n(ieii!  of 
i[<  (((niiiiencemeut ;  that  neither  these  appellants  nor  any   n[' 
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their  vendors  ever  recognized  any  claim  of  appellee  as  eoten- 
ant;  that  none  of  them  ever  occupied  the  relation  of  cotenaut 
toward  appellee;  and  that  the  original  entry  into  possession 
was  not  in  subordination  to  the  claim  of  appellee.  2.  That 
the  deed  executed  by  Isaiah  Creel,  the  tenant  in  common,  to 
John  Creel,  of  the  estate  in  severalty,  was  in  itself  the  asser- 
tion of  an  adverse  title,  and  that  this  deed,  even  though  un- 
recorded, when  coupled  with  the  actual  occupancy  of  the 
lands,  was  a  sufficient  predicate  on  which  to  base  the  claim  of 
adverse  possession ;  and,  the  occupancy  having  continued  for 
the  statutory  period,  the  title  vested  by  operation  of  law,  with- 
out regard  to  the  "way  such  occupancy  may  have  been  com- 
menced or  continued." 

We  find  ourselves  unable  to  agree  with  the  argument  pre- 
sented on  behalf  of  appellee.  The  facts  of  this  case  do  not 
bring  it  within  the  scope  of  the  rule  which  prevents  one  co- 
tenant  from  acquiring  a  title  in  himself  to  the  common  estate 
without  either  an  actual  ouster  or  actual  or  constructive  notice 
of  the  assertion  of  the  hostile  claim.  We  maintain  that  doe- 
trine  in  its  fullest  extent,  and  with  unimpaired  force,  in  cases 
when  properly  applicable.  But  in  the  instant  case  there  is 
no  effort  on  the  part  of  any  cotenant,  or  anyone  who  ever  oc- 
cupied that  position  toward  appellee,  to  acquire  a  paramount 
title  to  the  common  estate.  Here  from  the  moment  of  the 
entry  the  possession  was  antagonistic  to  the  claim  of  appellee 
or  any  third  person.  The  occupancy  of  John  Creel  in  1885 
was  founded  on  an  instrument  which,  by  its  very  terms,  con- 
stituted such  an  act  of  ouster  as  would  have  justified  ap- 
pellee in  bringing  ejectment  for  the  property.  And  since  that 
time  every  moment  of  occupancy  has  been  a  reiteration  of  this 
assertion  of  hostile  claim  of  exclusive  ownership.  No  case  can 
be  found  in  our  reports  advancing  a  contrary  view.  The  cases 
cited  by  ^^^  appellee  are  easily  and  clearly  distinguishable. 
The  Hignite  case  is  one  where  a  cotenant  in  possession  sought 
to  acquire  a  hostile  title  to  the  whole  interest  in  the  land, 
and,  without  giving  notice  of  his  intention,  assert  the  same 
against  his  cotenant.  The  Alsobrook  case  is  one  where  one  in 
possession  in  recognition  of  the  rights  of  his  cotenants,  hold- 
ing under  a  deed  conveying  only  a  half  interest  in  the  land, 
endeavored  to  set  up  this  character  of  occupancy  as  an  asser- 
tion of  an  adverse  holding  against  his  cotenants.  The  Bentley 
case  also  presented  the  instance  of  one  cotenaut  seeking  to 
found  claim  of  title  to  the  whole  interest  in  the  land  upon  an 
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occupancy  which  was  "by  law  presumed  to  be  permissive  of 
his  cotenants."  An  analysis  of  these  cases  shows  that  in  each 
instance  it  was  an  effort  on  the  part  of  one  cotenaut  to  ae- 
iiuire  for  himself  an  absolute  title  to  the  common  estate. 
This,  under  universally  recognized  principles,  he  was  not  per- 
mitted to  do,  and  we  have  no  purpose  to  vary  or  modify  the 
views  announced  in  any  one  of  those  opinions. 

The  ca.se  at  bar  presents  no  question  of  an  attempt  on  the 
|)art  of  any  cotenant,  or  any  person  who  ever  occupied  the 
relation  of  cotenant,  to  assert  any  paramount  title  in  himself. 
Had  John  Creel  entered  into  actual  occupancy  of  the  land  in 
1885  without  any  deed,  and  remained  in  open,  exclusive, 
Jiotorious  possession,  claiming  adversely  as  owner,  at  the  end 
(»f  ten  years  such  po.sse.ssion  would  have  vested  in  him  full 
and  complete  title  at  least  to  the  land  actually  occupied: 
AVelborn  v.  Anderson,  37  Miss.  155.  Had  the  deed  from 
Isaiah  to  John  Creel  never  been  executed  and  the  deed  from 
John  Creel  to  the  Kamper-Lewin  Manufacturing  Company 
passed  no  legal  title,  still  it  would  have  constituted  color  of 
title;  and  as  Kamper  and  these  appellants  entered  into  pos- 
session in  1891  under  such  color  of  title,  and  remained  in  the 
actual  adverse  possession,  under  the  circumstances  set  forth 
in  this  record,  their  title  would  have  been  fully  vested  by 
operation  of  law  before  the  institution  of  this  suit:  Na.sh  v. 
Fletcher,  44  Mi.ss.  609;  Ilanna  v.  «>«  Renfro,  32  ]Miss.  125. 
This  being  true,  we  are  unable  to  see  how  the  fact  that  the 
deed  from  Isaiah  to  John  was  not  placed  of  record  until  1895, 
and  that  suit  was  instituted  within  ten  years  after  the  date 
of  the  filing  thereof,  can  possibly  avail  the  appellee.  That 
deed  contained  no  recognition  of  appellee's  title,  was  in  sub- 
ordination of  no  assertion  of  interest  by  appellee,  contained 
no  provision  which  would  put  api)ellants  on  notice  that  it 
was  a  deed  of  one  cotenant  conveying  the  entire  estate  in 
fee.  It  was  itself  the  assertion  of  a  hostile  title,  an  act  of 
disseisin,  and  a  constructive  ouster  of  the  other  cotenant. 
And  in  this  connection  it  is  worthy  of  note  that  in  the  Also- 
brook  case,  in  deciding  that  the  cotenants  out  of  possession 
were  entitled  to  recover  that  portion  of  the  land  held  by  Wade 
tinder  a  deed  in  severalty  from  the  other  cotenant,  it  is  ex- 
pressly stated  that  such  sale  was  "less  than  ten  years  before 
this  suit  was  commenced,"  thus  impliedly,  at  least,  connnit- 
(ing  the  court  to  the  generally  accepted  doctrine  that  a  hold 
intr  of  po.ssession   for  the  statutory   period   uikIlt  a  deed   in 
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severalty  from  one  cotenant  to  a  stranger  to  the  title  vests  a 
full  and  complete  title :  Sedgwick  and  Wait  on  Trial  of  Title 
to  Land,  sec.  287;  Freeman  on  Cotenancy  and  Partition,  sec. 
224;  Tyler  on  Ejectment  and  Adverse  Enjoyment,  p.  882; 
Larraan  v.  Hiiey's  Heirs,  13  B.  Mon.  436;  Roberts  v.  Morgan, 
30  Vt.  319.  Had  the  deed  from  Isaiah  to  John  Creel  never 
been  placed  of  record,  appellant's  open,  exclusive  and  con- 
tinuous occupation  of  the  land  as  owner  would  at  the  end  of 
ten  years  have  ripened  into  a  valid  title:  Stovall  v.  Judah, 
74  Miss.  747,  21  South.  614. 

It  should  be  observed  that  more  than  ten  years  elapsed  be- 
tween the  execution  of  the  deed  to  John  Creel,  13th  of  Feb- 
ruary, 1885,  and  its  filing  for  record,  22d  of  June,  1895.  But, 
aside  from  this,  it  was  from  the  date  of  its  record  simply  an 
additional  evidence  of  the  hostile  title  asserted  by  appellant. 
It  was  no  inferential  recognition,  as  in  the  Alsobrook  case,  of 
the  title  of  any  cotenant.  On  the  contrary,  its  terms  expressly 
negative  the  idea  that  any  right  or  interest  is  outstanding  in 
*'*''  any  third  person.  "When  one  tenant  in  common  of  land 
conveys  the  whole  estate  in  fee,  with  covenants  of  seisin  and 
warranty,  and  the  grantee  enters  and  holds  exclusive  pos- 
session thereof,  such  entry  and  possession  are  a  disseisin  of 
the  cotenant":  45  Cent.  Dig.,  "Tenancy  in  Common,"  sec. 
39 ;  Washburn  on  Real  Property,  sec.  883. 

The  entry  by  John  Creel  under  a  claim  of  title  to  the  entire 
tract  started  the  running  of  the  statute  of  limitations.  The 
operation  of  the  statute  was  not  interfered  with  by  the  placing 
of  the  deed  of  record.  The  bar  of  the  statute  was  complete 
when  ten  years'  continuous,  exclusive,  adverse  possession  had 
expired,  without  regard  to  the  ' '  way  such  occupancy  may  have 
been  commenced  or  continued." 

It  is  urged  by  appellee  that  the  fact  that  the  deed  from  her 
cotenant  conveying  the  entire  estate  was  not  placed  of  record 
until  within  less  than  ten  years  of  the  institution  of  the  suit 
becomes  material,  because  until  that  time  there  was  no  ouster 
and  no  constructive  notice  to  appellee  of  adverse  claim.  Ad- 
verse possession  in  this  class  of  cases  does  not  depend  upon 
actual  notice.  The  principle  which  requires  actual  notice,  or 
acts  of  repudiation  equivalent  thereto,  applies  only  to  cases 
where  there  is  some  relation  between  the  occupant  and  the 
holder  of  the  legal  title,  which  imposes  upon  the  occupant  the 
obligation  of  giving  notice,  either  actually  or  "shown  by  such 
acts  of  repudiation  of  their  claim  as  are  equivalent  to  actual 
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notice,"  as  a  condition  precedent  to  the  assertion  of  any  hos- 
tile claim  by  him.  This  distinction  is  plainly  foreshadowed 
in  Bentley  v.  Callaghan's  Exr.,  79  Miss.  304,  30  South.  709. 
Such  familiar  cases  as  landlord  and  tenant,  trustee  and  bene- 
ficiary, tenants  in  common,  and  the  like,  are  examples  in 
which  the  rule  applies.  But  that  principle  does  not  control 
in  a  case  where  the  occupancy  is  from  its  inception  the  asser- 
tion of  a  hostile  title,  and  there  is  no  fiduciary  relationship 
between  the  parties.  Such,  in  our  judgment,  is  the  instant 
case.  "When  the  vendee  of  one  tenant  in  common  sets  up 
claim  in  his  own  right  to  the  whole  tract  of  land,  and  enters 
*****  and  holds  possession  open  and  continuously  for  more  than 
the  statutory  period,  his  possession  is  adverse,  and  a  recovery 
by  the  other  tenants  in  common  is  barred,  although  they  hnd 
no  actual  notice  of  the  adverse  character  of  the  possession ' ' : 
Greenhill  v.  Biggs,  85  Ky.  155,  7  Am.  St.  Rep.  579,  2  S.  W. 
774;  Rutter  v.  Small,  68  Md.  133,  6  Am.  St.  Rep.  434,  11 
Atl.  698. 

From  the  entry  by  John  Creel,  in  1885,  down  to  the  insti- 
tution of  this  suit,  in  1903,  the  continuous  occupancy  of  this 
land  has  been  actual,  open,  notorious  and  adverse,  uninter- 
rupted by  any  assertion  of  claim  by  others,  and  exclusive  and 
undisturbed.  It  is  true  that  appellee  contends  that,  having 
notice  that  the  lands  had  been  partitioned  and  a  certain  allot- 
ment made  to  her  and  her  brothers  as  cotenants,  she  w^as  igno- 
rant of  her  rights,  and  hence  had  no  opportunity  of  a.sserting 
her  own  or  contesting  appellant's  claim.  Assuming  this  to  be 
true,  and  waiving  all  consideration  of  the  legal  presumption 
that,  being  a  party  to  the  partition  proceedings,  she  was  ad- 
vised thereof,  it  cannot  avail  for  her  benefit.  It  is  the  policy 
of  our  law,  devised  to  render  secure  the  title  to  land,  that  in 
cases  like  this  "actual  adverse  possession"  is  presumptive  no- 
tice to  all  parties  in  interest  of  the  claim  of  the  occupant: 
Wilson  V.  Williams'  Heirs,  52  Miss.  487.  In  this  case  the 
nature  of  the  occupancy,  the  extent  of  the  possession,  the  char- 
acter of  the  control,  the  rights  of  ownership  exercised  over  the 
land,  in  the  eyes  of  the  law,  constitute  notice  to  the  world: 
and  having  been  uninterruptedly  continued  for  the  statutory 
period,  appellants'  title  was  at  the  institution  of  the  suit  "full 
and  complete." 

"VMierefore  it  follows  that  the  decree  must  be  reversed  and 
the  cause  remanded. 
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//  a  Cotenant  Conveys  the  Entire  Property,  this  constitutes  an  ouster 
of  his  co-owners,  and  the  possession  of  the  grantee  is  adverse  to 
them  all:  Beal  v.  McMenemy,  63  Neb.  70,  93  Am.  St.  Eep.  427; 
Marray  v.  Quigley,  119  Iowa,  6,  97  Am.  St.  Eep.  276;  Soper  v. 
Lawrence  Brothers  Co.,  98  Me.  268,  99  Am.  St.  Eep.  397;  Sudduth 
V.  Sumeral,  61  S.  C.  376,  85  Am.  St.  Eep.  883,  and  cases  cited  in 
the  cross-reference  note  thereto.  See  note  to  Joyce  v.  Dyer,  189 
Mass.  64,  ante,  p.  603. 

Possession  may  l)e  Adverse  without  the  true  owner  having  actual 
notice  of  the  adverse  claim:  See  Jangraw  v.  Moe,  75  Vt.  211,  98 
Am.  St.  Eep.  816,  and  cases  cited  in  the  cross-reference  note  thereto. 


JOHNSON  V.  WALKER. 

[86  Miss.  757,  39  South.   49.] 

BASTARDY. — Dismissal  of  a  bastardy  action  without  preju- 
dice is  not  a  bar  to  a  subsequent  action  upon  the  same  cause,  (p. 
735.) 

BASTARDY — Jurisdiction — Venue. — A  justice  of  the  peace 
within  the  county  has  authority  to  issue  a  warrant  and  jurisdiction 
to  try  a  bastardy  case,  even  though  the  affidavit  for  the  warrant  was 
made  before  a  justice  of  the  peace  for  another  district,  and  the  de- 
fendant was  a  householder  and  resident  in  neither  of  their  distiicts. 
(p.  735.) 

BASTARDY — Jurisdiction — Complaint. — It  is  no  ground  for 
objection  to  a  complaint  in  a  bastardy  case  that  it  was  sworn  to 
before  a  justice  of  the  peace  other  than  the  one  before  whom  the 
action   was  commenced,     (p.   735.) 

BASTARDY — Practice — Waiver  of  Error. — If  the  statute  pro- 
vides that  the  court  shall,  in  bastardy  proceedings,  cause  an  issue 
to  be  made  up  as  to  whether  the  reputed  father  is  the  real  father, 
it  is  no  ground  for  setting  aside  a  finding  that  he  is,  that  such  for- 
mal issue  was  not  made  up,  if  the  parties  waive  that  question  by 
proceeding  to  trial  upon  the  complaint  and  defendant's  affidavit 
denying  that  he  is  the  real  father,      (p.  735.) 

BASTARDY— Presence  of  Child  in  Court. — In  a  bastardy  pro- 
ceeding the  mere  presence  of  the  child  in  court  is  not  prejudicial 
error  to  the  defendant,  when  no  profert  of  such  child  is  made,  or 
offered  to  be  made  to  the  jury,  and  no  reference  to  it,  or  its  pres- 
ence, is  made  by  counsel  to  the  jury.     (p.  736.) 

EVIDENCE — Declaration  of  Woman  Made  in  Travail. — Decla- 
rations of  a  mother  made  during  travail  relative  to  the  paternity  of 
her  child  are  admissible  in  bastardy  proceedings,      (p.   737.) 

BASTARDY — Mother's  Denials  of  Pregnancy. — In  bastardy 
proceedings  the  exclusion  of  evidence  that  the  plaintiff  denied  up  to 
the  time  of  her  confinement  that  she  was  pregnant,  or  that  she  had 
ever  had  carnal  connection  with  any  man,  is  not  prejudicial  error. 
(p.   738.) 

BASTARDY — Evidence  of  Prior  Arrest. — In  bastardy  iiroceeil- 
ings,  the  del'undant  cannot  complain  of  testimony  by  plaintitf  lliat 
she  had  caused  him  to  be  arrested  on  a  former  charge  of  setlueliun, 
(specially  when  such  testimony  is  brought  out  under  croj-s-cxainin.'i- 
tioi'  jit'icr  the  court  has  ruled  that  such  testimony  is  uoi  a<iiiii.;,.^il,lc. 
(p.  739.) 
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W.  J.  East,  for  the  appellant. 
J.  F.  Dean,  for  the  appellee. 

''«»  HOUSTON,  J.  This  is  a  proceeding?  under  chapter 
15  of  the  Code  of  1892,  by  appellee  afjainst  appellant.  On 
Auicrust  16,  1904,  appellee,  a  sin<r!e  '^""  woman,  resident  in 
Tate  county,  was  delivered  of  a  child  therein.  The  next  day 
she  made  aflRdavit  before  J.  H.  Wallace,  a  justice  of  the  peace 
of  district  No.  5  of  said  county,  under  Code  of  1892,  .section 
249,  alleging  that  appellant  was  its  father.  On  the  return- 
day  .she  appeared  before  Wallace,  withdrew  the  affidavit,  and 
dismissed  her  suit,  the  judgment  reciting  that  the  dismissal 
was  "without  prejudice."  On  the  same  day  she  made  an- 
other affidavit  before  McKinnon,  justice  of  the  peace  of  dis- 
trict No.  3,  taken  before  C.  P.  Varner,  another  justice  of  the 
peace  of  district  No.  4  of  said  county,  and  he  issued  his  war- 
rant upon  it.  On  the  return-day  thereof  appellant  made  a 
motion  to  dismiss  the  case  because  of  the  above  facts,  alleging 
and  proving  also  that  defendant  below  was  a  householder  and 
resident  of  district  No.  5.  This  motion  being  overruled,  Var- 
ner, after  trial,  required  him  to  give  bond  for  his  appearance 
in  the  circuit  court.  In  the  circuit  court  plaintiff'  below  filed 
her  declaration.  Defendant  renewed  his  motion,  which,  being 
overruled,  he  traversed  the  allegations  of  said  declaration. 
Trial  being  had  upon  the  merits,  the  jury  returned  a  verdict 
for  one  thousand  dollars.  Judgment  was  entered  thereon,  or- 
dering defendant  to  pay  said  sum  at  once,  or  to  execute  his 
bond  for  one  thousand  dollars,  payable  to  the  state,  to  pay 
nn  the  first  day  of  January,  1905,  and  annually  thereafter, 
for  nine  years,  the  sum  of  one  hundred  dollars  for  the  sup- 
})ort  and  education  of  said  child,  etc.  After  motion  for  new 
trial  was  overruled,  defendant  prosecuted  this  appeal. 

"We  think  the  motion  to  dismiss  was  properly  overruled. 
That  the  dismissal  "without  prejudice"  before  Wallace,  jus- 
tice of  the  peace,  did  not  bar  the  appellee  from  instituting 
another  suit,  and  was  not  res  adjudicata,  is  settled  by  Wilson 
&  Gray  v.  May  Pants  Co.  (Miss.),  37  South.  813.  Couiis.-i 
for  ai)pellant  cites  3  Encyclopedia  of  Pleading  and  Practice. 
300,  to  the  effect  that  an  adjudication  in  this  proceeding  is  .i 
bar  to  a  subsequent  j)r()se<'ution  on  the  same  chai-gc;  liut  the 
same  authority  adds  this,  "But  it  seems  tliat,  unless  the  judir- 
ment  is  on  the  merits,  it  cannot  be  })lca(lod  in  bar,"  and  cites 
decisions  of  several  states,  and  tliey  '"'  and  the  footnotes  fully 
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sustain  the  proposition  that  it  is  not  a  bar  unless  the  case 
is  tried  on  its  merits:  See,  also,  footnotes  to  5  Cyc.  674; 
Mooney  v.  State,  96  111.  App.  622 ;  and  Weatherford  v.  Weath- 
erford,  56  Am.  Dec.  221,  note. 

Justice  of  the  Peace  Varner  had  authority  to  issue  the  war- 
rant and  jurisdiction  to  try  the  case,  even  though  the  affidavit 
was  made  before  the  justice  of  the  peace  of  another  district. 
and  the  defendant  was  a  householder  and  resident  in  neither 
of  their  districts.  Code  of  1892,  section  2395,  has  no  applica- 
tion to  this  character  of  proceedings.  Code  of  1892,  chapter 
15,  is  sui  generis.  Section  2-19  thereof  provides  that  "the 
mother  can  make  complaint  before  any  justice  of  the  peace  of 
the  county  where  she  may  be  delivered,"  etc.  No  affidavit  and 
no  written  complaint  are  expressly  required  by  the  statute. 
But  even  if  an  affidavit  were  required,  it  can  be  made  before 
a  justice  of  the  peace  other  than  the  one  who  issues  the  war- 
rant and  tries  the  case :  Code  1892,  sec.  934 ;  Mooney  v.  State, 
96  111.  App.  622 ;  3  Ency.  of  PL  &  Pr.  29G-298. 

As  to  an  issue  not  being  made  up,  even  if  there  is  any  neces- 
sity for  a  formal  issue  or  formal  pleadings,  other  than  the  de- 
nial by  defendant  of  the  charge  (as  it  is  said  there  is  not  in 
the  last  two  authorities  cited),  the  issue  was  properly  made 
up  in  the  instant  case,  within  the  contemplation  of  Code  of 
1892,  section  252.  The  affidavit  and  declaration  of  the  plain- 
tiff were  filed,  alleging  that  the  defendant  was  the  father  of 
the  child,  and  the  defendant  filed  his  affidavit  in  the  circuit 
court,  traversing  this  allegation.  Besides,  defendant  went  to 
trial  on  this  issue,  without  making  objection  until  after  j\idg- 
ment  in  his  motion  for  a  new  trial. 

The  assignment  of  error  as  to  the  child  being  brought  into 
court  is  untenable.  There  is  diversity  of  opinion  as  to  whether 
the  child  may  or  may  not  be  exhibited  before  the  jury  for  their 
inspection  as  evidence  in  the  case  to  show  its  resemblance  to 
defendant,  by  comparing  the  features  and  appearance  of  the 
two.  and  as  to  whether  counsel  may  '^'^  not  draw  attention  to 
and  comment  on  this  resemblance.  Among  others,  the  states 
of  Iowa,  North  Carolina,  and  Massachusetts  permit  this  to  be 
done:  See  Hanawalt  v.  State,  64  Wis.  84,-  54  Am.  Rep.  589. 
24  N.  W.  489;  Scott  v.  Donovan,  153  Mass.  378,  26  N.  E.  871 
We  are  not  called  upon  in  this  case  to  express  any  opinion  a- 
to  which  is  the  better  and  sounder  doctrine,  as  this  record 
shows  affirmatively  that,  as  soon  as  the  mother  brought  the 
diild  into  the  courtroom,  plaintiff's  counsel  directed  plaintiff's 
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father  in  an  undertone  to  have  it  removed,  which  was  done 
hy  plaintiff's  sister,  who  was  only  about  thirty  feet  away;  that 
the  child  was  in  the  presence  of  the  jury  for  only  about  two 
minutes;  that  no  profert  of  the  child  was  made  to  the  jury, 
and  none  offered  to  be  made;  nor  was  any  reference  to  the 
I)aby  made  by  counsel  in  the  presence  and  hearing  of  the  jury, 
;uid  no  attention  called  to  it  in  any  way.  The  authorities  are 
uniform  on  the  proposition  that  this  does  not  constitute  error 
— certainly  not  reversible  error.  In  Hutchinson  v.  State,  19 
Neb.  266,  27  N.  W.  113,  the  mother  held  the  child  in  her  arms 
in  plain  view  of  the  jury  during  the  entire  time  that  she  was 
testifying  as  a  witness,  to  which  due  objection  and  exception 
was  taken.  The  court  said,  inter  alia:  "It  must  be  apparent 
to  any  mind  that  the  mere  presence  of  the  child  could  have  no 
I)rejudicial  effect  upon  the  rights  of  defendant." 

Nor  do  we  think  that  the  admission  of  the  evidence  as  to 
the  declaration  made  by  complainant  during  travail  relative  to 
the  paternity  of  the  child  constituted  reversible  error.  This 
question  has  never  been  adjudicated  by  this  court.  The  de- 
eisions  are  not  uniform  as  to  the  admissibility  of  such  declara- 
tions, but  the  better  doctrine  seems  to  bo  that  they  are  admis- 
sible for  the  purpose  of  corroborating  her  evidence.  5  Cyclo- 
pedia, 660,  661,  while  saying  that  "declarations  of  the  prose- 
cutrix tending  to  corroborate  her  testimony  are  generally  in- 
ndniissible, "  immediately  adds,  "Accusations  of  the  defendant 
during  her  travail  may.  however,  be  shown  in  corroboration  of 
licr  evidence,"  citing  "***'  cases.  See,  also,  Benton  v.  Starr,  58 
Conn.  285,  20  Atl.  450;  llarty  v.  ]\Ialloy,  67  Conn.  339,  35 
.\tl.  259;  Scolt  V.  Donovan,  153  Ma.ss.  378,  26  N.  E.  871; 
Rol)l)ins  V.  Smith,  47  Conn.  182;  Reed  v.  ITaskins,  116  Mass. 
lf)K.  AVigniore,  who  is  recognized  as  one  of  the  higliest  author- 
ities on  the  sul)jeet  of  evidence,  in  his  valuable  new  book, 
says;  "Tliere  is  no  reason  why  this  should  not  be  the  gerun-al 
i-ide. "  And  this,  on  conuuon-law  ])rineiples:  2  Wigmore  on 
Evidence,  p.  VMO,  sec.  1141.  Wliile  the  text  of  2  Encyctlo- 
pedia  of  Evidence,  jtage  244,  cited  in  the  able  and  exhausfivcj 
brief  of  counsel  for  a|)[)('llant,  seems  to  deny  the  conipetonce 
of  such  evidence,  yet,  in  the  note  thereto  (pages  245,  24()), 
it  u.ses  this  language;  "Tlie  mother  is  a  coniiietent  witness  to 
show  in  corroboration  of  her  testimoTiy  that  in  the  time  of  her 
travail  she  accused  the  defendant  of  being  the  fat  her  of  the 
.•liild."  Also,  that  "declarations  of  the  complainant  made 
during  travail  ns  to  the  paternity  of  the  child  arc  admissible 
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in  corroboration  of  her  testimony."  Counsel  in  his  brief 
says,  "The  doctor  could  not  tell  what  she  said,"  and  cites 
Weatherford  v.  Weatherford,  56  Am.  Dec.  219,  note,  and 
Eddy  V.  Gray,  4  Allen  (Mass.),  435.  These  cases  only  hold 
that  the  declarations  which  the  attending  physician  made  to 
her  during  travail  relative  to  her  condition  or  peril  are  admis- 
sible. They  do  not  apply  to  what  she  might  have  said  to  him. 
In  the  instant  case  the  record  does  not  show  that  Dr.  Orr 
said  anything  whatever  to  her  about  her  condition  or  peril. 
He  asked  her  how  long  she  was  going  to  stick  to  the  fact  that 
it  was  Sidney  Johnson.     She  replied :  "Until  I  die." 

It  follows  that  instruction  No.  4,  given  the  plaintiff,  was  not 
error.  It  only  tells  the  jury  that  they  may  consider  the  dec- 
laration of  plaintiff,  that  defendant  was  the  father  of  the 
child,  in  connection  with  all  the  other  testimony  in  tl\e  case, 
and  give  it  such  weight  as  they  may  deem  proper.  Nor  do  we 
think  that  Code  of  1892,  section  257,  militates  against  or  ex- 
cludes the  conclusion  that  such  declarations  are  admissible. 
By  its  express  language  that  section  purports  to  deal  with, 
and  as  a  matter  of  fact  only  ''^*  and  merely  deals  with,  the 
admissibility,  after  or  * '  when  the  mother  is  dead, ' '  of  her  dec- 
larations in  her  travail,  and  was  simply  intended  to  extend 
the  doctrine  of  admissibility  to  the  period  after  her  death,  and 
in  the  contingency  that  she  should  die,  and  to  provide  that  in 
the  event  of  such  a  contingency  they  might,  if  proved  to  be 
her  dying  declarations,  be  received  in  evidence,  not  as  cor- 
roborative merely,  but  as  original  substantive  evidence,  when 
the  trial  of  the  case  occurred  after  her  death.  It  left  the 
question  as  to  their  admissibility  when  she  was  living,  at  the 
time  the  case  was  tried,  just  as  it  was  before  its  passage. 
Without  this  statute  the  mother's  deathbed  declarations  as 
to  the  paternity  of  the  child  were  generally  held  to  be  inad- 
missible: 5  Cyc.  661,  note.  The  sole  and  only  object  of  the 
statute  was  to  extend  the  doctrine  as  to  dying  declarations  to 
such  declr rations  of  the  mother  in  bastardy  procc ;  lings,  and 
to  place  beyond  controversy  their  admissibility,  not  merely  as 
corroborative,  but  as  original  and  substantive,  evidence. 

In  our  opinion,  the  testimony  of  Mrs.  Perkins,  that  appellee, 
during  her  travail,  told  witness  that  appellant  was  the  father 
of  her  child,  was  admissible.  This  being  so,  the  jury  already 
having  before  it  this  competent  evidence  as  to  that  statement, 
we  are  unable  to  see  from  this  record  how  the  subsequent 
Am.  St.  Kep.,  Vol.   109. — 47 
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testimony  of  Dr.  Orr  and  Mrs.  Florence  Walker,  the  mother 
of  appellee,  relative  to  this  same  matter,  and  only  cumulative, 
could  operate  so  judicially  upon  the  ri'^'hts  of  defendant 
with  the  jury  as  to  warrant  us  in  reversinijf  this  case.  The 
court  expresslj'  in.structed  the  jury,  at  defendant's  request, 
that  they  should  carefully  weigh  and  consider  with  great  cau- 
tion these  statements  made  by  the  plaintifl!  as  to  who  was  the 
father  of  the  child,  and  that  such  statements  and  declarations 
made  by  the  plaintiff,  in  the  absence  of  the  defendant  and 
without  his  knowledge  or  sanction,  are  not  binding  upon  him 
and  cannot  affect  his  interest,  and  further  instructed  them 
"that  they  should  also  carefully  weigh  the  plaintiff's  evi- 
dence," as  "this  is  a  case  where  the  charge  is  easy  to  fabri- 
cate and  diflficult  to  defend."  "^^^  By  these  instructions  the 
declarations  complained  of  became  almost  as  "fangless  ser- 
pents and  shorn  Samsons,"  so  far  as  being  able  to  work  harm 
to  defendant  was  concerned.  At  least  these  cautionary  in- 
structions, with  others,  were  quite  as  liberal  to  the  defendant 
as  he  was  entitled  to,  and  mu.st  have  minimized  the  effect  of 
this  corroborative  evidence. 

We  find  no  reversible  error  in  the  other  exceptions  to  the 
ruling  of  the  court  on  the  evidence.  Even  if  appellee  did 
deny  up  to  the  date  of  her  confinement  that  she  was  enceinte 
or  that  she  had  ever  had  criminal  conversation  with  any  man, 
this  was  but  natural,  and  what  every  young  girl  of  eighteen 
years  would  have  done,  as  every  juror  of  any  intelligence 
would  know,  and  its  exclusion  could  not  be  prejudicial  error. 
The  evidence  fails  to  show  any  such  criminal  relations,  and 
the  verdict  of  the  jury  settles  that  there  were  none  at  the 
j)eriod  of  conception.  Nor  was  the  exclusion  of  the  testimony 
of  defendant  that  he  and  plaintifl'  never  renewed  their  en- 
gagement to  marry  after  it  was  canceled  during  Christmas  of 
1902.  lie  had  previously  sworn  to  this  before  the  jury  with- 
out oljjoction,  and  also  afterward,  and  thereby  secured  the 
benefit  of  it.  liesides.  he  expressly  admits  that  they  were 
engaged  about  two  or  three  yt'iirs  before  October,  1!);)4,  and 
that  he  visited  her  often  for  several  years,  and  still  continued 
to  visit  her  "about  like  li(>  had  before  this  engagi'iiient  was 
canceled."  lie  furthi^r  admits  that  he  was  with  tlie  a|)pellee 
alone  at  night,  at  the  very  tinies,  i)laees,  and  und(>r  the  cii'- 
cumstances  detailiMl  liy  hci'  as  being  the  tinies  and  places  when 
and  where  he,  after  luiviim  pi-eviously  failed  to  subdue  her 
clnustity,  as  she  swears,  umlrr  promise  of  marriage,  pensuaded 
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her  to  yield  to  him,  polluted  her  chastity,  blasted  her  honor 
and  hope,  and  blighted  her  future  happiness  and  life.  As  is 
so  often  the  ease,  her  love  for  him  seemed  too  strong  for  her 
virtue,  as  it  is  often  too  strong  for  law  and  morality.  And 
these  times  were  at  or  very  n^ar  the  proper  period  of  concep- 
tion according  to  the  ordinary  course  of  nature  with  respect 
to  the  birth  of  the  child;  and  there  was  no  evidence  that  the 
period  '^^'*''  of  her  gestation  was  extraordinary  or  unusual.  In 
fact,  he  admits  nearly  every  material  fact  and  circumstance 
testified  to  by  her,  except  the  actual  acts  of  intercourse. 
McClellan  v.  State,  66  Wis.  335,  28  N.  W.  347,  was  a  strik- 
ingly similar  case  to  the  instant  one.  The  court  there  said 
"that  the  defendant  had  been  alone  with  her  on  occasions 
which  he  admitted,  and  had  driven  home  with  her  several 
times  late  at  night.  This  evidence  and  these  circumstances 
corroborate  the  testimony  of  complainant,  and  we  cannot  say 
that  the  jury  were  not  warranted  in  finding  defendant  guilty 
beyond  a  reasonable  doubt.  It  was  only  material  that  de- 
fendant had  intercourse  with  her  at  or  near  tlie  proper  time 
which,  in  the  course  of  nature,  might  have  made  him  the 
father  of  the  child."  The  complainant  was  only  eighteen 
years  old,  and  she  would  not  at  all  likely  become  a  willing  or 
swift  witness  against  an  innocent  man.  Cold,  willful,  and 
corrupt  perjury  would  not  be  likely  to  reside  in  the  tender 
and  untutored  nature  of  such  a  young  girl. 

Relative  to  the  appellant's  complaint  that  the  court  allowed 
appellee  to  testify  to  the  fact  that  she  had  appellant  arrested, 
charging  him  with  seduction,  and  that  the  jury  must  have  con- 
sidered this  in  determining  upon  their  verdict,  this  record 
shows  that  appellant's  counsel  himself  asked  appellee  this  very 
question  on  cross-examination;  and,  although  appellee's  coun- 
sel objected  and  the  court  sustained  the  objection,  appellant's 
counsel,  without  reserving  an  exception,  continued  to  question 
her  in  regard  to  it  without  further  objection  from  counsel  for 
appellee  or  further  ruling  by  the  court.  Under  such  circum- 
stances we  fail  to  see  how  appellant  can  now  successfully  or 
consistently  complain  of  this. 

As  to  the  other  exceptions  to  the  evidence  respecting  the 
conduct  of  this  once  spotless  and  stainless,  but  now  sorrow- 
stricken,  disgraced,  and  deflowered  young  girl,  the  "glass  of 
whose  virginity"  was  broken  by  this  appellant  (as  she  swears, 
and  as  the  jury  has  found)  before  the  bud  of  girlhood  could 
bloom  or  blossom  into  the  beautiful  flower  of  womanhood,  and 
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whose  "^^  honor  and  happiness  are  ruined  and  wrecked  and 
lost  forever,  we  content  ourselves  with  quoting  and  commend- 
ing the  language  of  that  great  jurist,  William  L.  Harris,  in 
his  opinion  found  in  Anonymous,  37  Miss.  58:  "The  interests 
of  justice  do  not  require  it,  nor  is  the  good  of  society  pro- 
moted by  permitting  the  errors  of  a  woman's  whole  life  (per- 
haps sorely  repented  of  by  her,  though  never  forgiven  by  the 
community)  to  be  dragged  from  her  own  lips,  and  perpetu- 
ated in  judicial  history,  for  the  mere  gratification  of  her  se- 
ducer. It  is  a  sufficient  stigma  upon  the  age  that,  while  it 
consigns  to  unatonable  infamy  the  inexperienced  victim  who 
has  yielded  herself  to  his  gratification,  he  bears  no  part,  in 
public  estimation,  or  at  least  a  very  inconsiderable  one,  in  the 
degradation,  ruin  and  lifelong  wretchedness  he  has  produced. 
The  state  has  a  deep  interest  in  the  equality  of  punishment, 
as  well  as  the  inducement  to  reformation,  in  cases  of  this 
character;  and  the  disparity  of  suft'ering  and  inequality  in 
social  position,  already  existing,  should  neither  be  augmented 
nor  countenanced  by  tribunals  established  to  administer  jus- 
tice." We  think  the  court  was  sufficiently  liberal  to  the  ap- 
pellant in  regard  to  permitting  evidence  as  to  the  conduct  and 
character  of  appellee  in  this  case. 

We  find  no  reversible  error  in  the  action  of  the  learned 
lower  court,  in  the  modification  of  the  instructions  asked  by 
defendant  or  in  granting  those  requested  by  the  plaintiff. 
Instruction  No.  6  granted  the  plaintiff  was  in  the  very  lan- 
guage of  Code  of  1892,  section  258,  and  was  correct.  Even 
if  instruction  No.  3  given  for  the  plaintiff  was  error  (as  we 
do  not  think  it  was),  it  was  cured  by  the  very  liberal  charges 
given  for  the  defendant,  especially  charge  No.  1,  relating  to 
the  same  phase  of  the  case :  Scarver  v.  State,  53  Miss.  407 ; 
Skates  v.  State,  64  Miss.  644,  60  Am.  St.  Rep.  70,  1  South. 
843.  Even  in  a  murder  charge,  an  erroneous  instruction  for 
the  prosecution  will  not  cause  the  reversal  of  a  death  sentence, 
if  the  instructions  for  the  accused  so  clearly  explain  the  law 
that  the  jury  cannot  be  misled:  Nelson  v.  State,  61  Miss.  212. 

■^^^  On  account  of  the  commendable  zeal  and  earnestness 
displayed  by  counsel  for  appellant  in  behalf  of  his  client, 
and  the  importance  of  our  decision  to  all  parties  concerned, 
we  have  given  an  unu.sually  careful  consideration  to  this  case ; 
but  the  consideration  has  not  resulted  in  our  being  able  to 
affirm  that  the  right  result  has  not  been  ronched  by  the  jury, 
;ind  that  the  same  result  would  not  inevital)ly  be  reached  on 
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a  new  trial,  which  would  necessitate  a  rehearing  and  a  re- 
hashing of  the  harrowing  and  not  morally  healthy  details 
of  this  most  unfortunate  case,  without  any  corresponding 
good,  so  far  as  we  are  able  to  judge,  after  looking  back  over 
a  completed  trial  and  carefully  scanning  and  conning  this 
record.  The  testimony  is  conflicting,  the  jury  has  passed 
upon  these  controverted  questions  of  fact,  and,  in  view  of 
our  inability  to  say  that  it  was  unwarranted  in  arriving  at  the 
conclusion  evidenced  by  its  verdict,  or  that  it  is  manifest 
from  the  whole  record  that  its  finding  is  clearly  wrong,  we 
feel  constrained  to  let  the  verdict  and  judgment  stand :  Kan- 
sas City  etc.  R.  R.  Co.  v.  Cantrell,  70  Miss.  329,  12  South. 
344;  Yazoo  etc.  R.  R.  Co.  v.  Williams,  67  Miss..  18,  7  South. 
279;  McAlexander  v.  Puryear,  48  Miss.  420;  Mississippi  etc. 
R.  R.  v.  Mason,  51  Miss.  234;  Buckingham  v.  Walker,  48 
Miss.  609. 
Affirmed. 


DECLARATIONS  OF  MOTHER  IN  TRAVAIL  AS  EVIDENCE. 

L  Admissibility  of,  in  General,  741. 
IL  By  Whom  Declarations  may  be  Proved,  744. 
nX  Sufficiency  of  Declaration,  744. 
rv.  Wliat  is  Time  of  Travail,  745. 

I.  Admissibility  of,  in  GeneraL 
In  a  number  of  states,  it  is  uniformly  maintained,  regardless  of 
statutory  enactments,  that  in  a  bastardy  proceeding,  the  declarations 
of  the  mother  of  the  child  made  at  the  time  of,  and  during  her 
travail,  as  to  whom  she  accuses  of  being  its  father,  are  admissible 
in  evidence.  In  these  states  it  was  formerly  necessary,  as  a  condi- 
tion precedent  to  a  bastardy  proceeding,  in  order  to  render  the 
mother  a  competent  witness  against  the  alleged  father,  that  she 
should  have  accused  him,  during  the  time  of  her  travail,  of  being  the 
father,  and  continued  constant  in  such  accusation:  Warner  v.  Willey, 
2  Root,  490;  Mann  v.  Maxwell,  83  Me.  146,  21  Atl.  844;  Drowne  v. 
Stimpson,  2  Mass.  441;  McManagil  v.  Ross,  20  Pick.  99;  R.  R.  v. 
J.  M.,  3  N.  H.  135.  But  since  the  parties  to  suits  have  been  made 
competent  witnesses  by  statute  in  all  civil  actions,  the  necessity  of 
requiring  the  mother,  in  the  time  of  her  travail,  to  accuse  the  putative 
father,  no  longer  exists:  Robbins  v.  Smith,  47  Conn.  182;  Hawes  v. 
Gustin,  2  Allen,  402;  Leonard  v.  Bolton,  148  Mass.  66,  18  N.  E.  879. 
In  a  late  case  in  Massachusetts,  it  was  held  that  a  complaint  for 
bastardy  need  not  allege  that  the  complainant  accused  the  respond- 
ent of  being  the  father  of  the  bastard  during  her  travail,  and  con- 
tinued constant  in  such  accusation,  and,  at  the  trial  of  the  complaint, 
tije  complainant  may  testify  to  the  fact  of  the  accusation  at  the  time 
of    her    travail,    and    of    her    constancy    in    such    acrusation,    although 
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the  complaint  does  not  contain  such  allegations:  Bowers  v.  Wood,  143 
Mass.  182,  9  N.  E.  534.  "Under  the  statutes  from  ITSn  to  ISHO,  it 
was  held  that  a  complaint,  upon  which  a  respondent  ehar<jed  with 
being  the  father  of  a  bastard  child  was  to  be  tried  before  a  jury, 
must  allege  particularly  not  only  that  the  complainant  had  been  de- 
livered of  a  bastard  child  of  which  she  alKjjeil  the  respondent  t<> 
lie  the  father,  but  that  she  had  accused  Ifiin  in  the  tini(>  of  her  travail 
of  being  the  father  of  the  child  of  which  she  was  about  to  be  de 
livercds  and  that  she  had  continued  constant  in  such  accusation.  As 
no  prosecution  under  the  statutes  could  l)e  supported  without  proof 
of  these  facts,  it  was  required  that  they  should  be  distinctly  alleged: 
Drowne  v.  Stimpson,  2  Mass.  441;  Stiles  v.  Eastman,  21  Pick.  132; 
Rice  V.  Chapin,  10  Met,  5.  The  statutes  to  which  we  have  referred 
were  enacted  before  the  passage  of  the  act  making  parties  in  civil 
l>roceedings  competent  witnesses.  The  bastardy  process  is  a  civil  pro- 
ceeding, and  the  complainant  is  a  competent  witness  under  the  statute 
of  1.S57,  chapter  305,  which  provided  that  parties  in  civil  proci'tdings 
may  be  witnesses:  Murphy  v.  Spence,  9  Gray,  399.  In  1S(;(),  the  General 
Statutes  were  passed,  by  which  the  law  regulating  bastardy  proceed- 
ings was  materially'  changed  and  it  has  remained  substantially  as  then 
enacted.  Section  16  of  the  Public  Statutes,  chapter  85,  jjrovides  that 
the  mother  of  the  child  shall  be  admitted  as  a  witness  in  support  of  the 
complaint.  It  also  provides  that  if,  when  she  makes  her  accusation, 
upon  examination  under  oath,  she  accuses  any  man  of  bting  the 
father  of  such  bastard  child,  and  if,  in  the  time  of  her  travail,  she 
accuses  the  same  man  of  being  the  father  of  the  child,  of  which  she 
is  about  to  be  delivered,  and  has  continued  constant  in  such  accus;» 
tion,  the  fact  of  such  accusation  in  time  of  travail  may  be  put  in 
evidence  upon  the  trial  to  corroborate  her  testimony.  L'n<ler  this 
section,  the  complainant  does  not  depend  upon  the  accusation  made 
in  time  of  travail,  and  the  continued  constancy  in  such  accusation. 
It  thtreforc  becomes  unnecessary  to  allege  it  in  the  complaint.  Tiie 
allegations,  if  otherwise  good,  are  suflicicnt  without  it.  The  i)nuil' 
may  satisfy  the  jury  of  the  respondent's  guilt  without  this  evidence. 
The  statute  mak(  s  it  evidence  to  corroborate  the  testimony  of  the 
complainant.  It  is  not  required  to  allege  such  corroborative  fact.s 
in  the  complaint":  Bowers  v.  Wood,  143  ^^lass.  182,  9  N.  E,  534. 
To  the  same  i  iVect  is  Burns  v.  Donogliue,  ISo  Mass.  71,  09  N.  E.  10(5U, 
where  it  is  s:iiil  that  "if  the  (^riiplainant  ha.s,  in  the  time  of  her 
travail,  accused  the  same  man  of  being  the  father  of  her  child,  whom 
she  accused  in  the  t  x:iiiiiu;ilion  bi  I'ore  the  magistrate,  and  has  con- 
tinued constant  in  sucii  accu.s.uiuii,  her  accusation  in  time  of  travail 
may  be  pul  in  e\  idence  ....  iipnii  ilie  trial  to  corroliorate  her  testi- 
mony." Till'  cumpiaiiianl  "s  accu^-ation  of  the  respondent  during  her 
travail  as  the  father  of  Ik  r  cliilij  is  c(Miipetent  evidence  to  corroborate 
iif  r  testimony,  although  im  cDiiijihiint  was  made  or  examination  had 
until  aft(  r  the  deliviry  ul'  the  ciiijil:  1>(  cuKird  v.  Bolton,  14S  Mass. 
iji),    18    N.    E.    ^7!i.      .\iiil    ;,'!  Ill  rail}     ■ir.laral  ions    of    the    complainaiiL 
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made  during  travail,  as  to  the  paternity  of  the  child,  are  admissible 
in  evidence  in  corroboration  of  her  testimony:  liobbins  v.  Smith,  47 
Conn.  182;  Wilson  v.  Woodside,  57  Me.  489;  Mann  v.  Maxwell,  83 
Me.  146,  21  Atl.  844;  Heath  v.  Heath,  58  N.  H.  292;  Easley  v.  Com- 
monwealth (Pa.),  11  Atl.  220. 

On  the  other  hand,  in  a  few  states,  the  rule  prevails  that,  upon 
common-law  principles  and  independent  of  statute,  in  a  prosecution 
for  bastardy  or  other  proceeding,  declarations  made  by  the  prosecutrix 
while  in  travail,  that  the  defendant  was  the  father  of  her  child,  are 
incompetent  and  inadmissible:  State  v.  Hussey,  7  Iowa,  409;  State 
V.  Spencer,  73  Minn.  101,  75  N.  W.  893;  State  v,  Tipton,  15  Mont.  74, 
38  Pac.  222;  Eichmond  v.  State,  19  "Wis.  307.  Evidence  of  what  the 
complainant  in  a  bastardy  case  said  during  her  travail  as  to  who  was 
the  father  of  her  child  is  not  admissible  to  confirm  her  testimony  on 
the  trial,  is  the  rule  maintained  in  Richmond  v.  State,  19  Wis.  307. 
And  in  State  v.  Hussey,  7  Iowa,  409,  it  was  held  that  on  the  trial 
of  an  indictment  for  the  defilement  of  a  female  by  force,  menace  and 
duress,  her  declarations,  at  the  time  of  her  travail,  as  to  who  was 
the  father  of  her  child,  and  in  relation  to  the  circumstances  of  the 
sexual  intercourse,  when  the  child  was  begotten,  are  not  competent 
evidence,  and  more  especially  so  when  she  is  present,  and  testifies  as 
a  witness.  State  v.  Tipton,  15  Mont.  74,  38  Pac.  222,  after  holding 
that  in  a  prosecution  for  bastardy,  declarations  made  by  the  com- 
plainant, while  in  travail,  that  the  defendant  was  the  father  of  her 
child,  are  incompetent  as  evidence,  said  that  "there  is  no  principle 
or  statute  under  which  it  can  be  held  that  it  is  competent  for  a 
party  to  prove  in  court  what  he  himself  has  said  out  of  court,  and 
not  under  oath,  when  such  matter  is  simply  evidence  in  his  favor,  and 
is  nothing  more  than  a  prior  iteration  of  the  testimony  which  he  may 
now  give  upon  the  trial.  That  would  be  to  allow  a  party  to  prove, 
by  witnesses  on  the  trial,  that  he  had  theretofore,  out  of  court,  and  not 
under  oath,  stated  to  some  one  facts  which  were  material  to  his  case. 
Such  declarations  are  not  competent  testimony."  In  the  late  case 
of  State  V.  Spencer,  73  Minn.  101,  75  N.  W.  893,  the  court,  in  speak- 
ing oil  this  subject  said:  "The  declarations  were  statements  made  by 
the  persun  wlio  at  least  had  a  direct  pecuniary  interest  in  the  result 
of  the  acTiuii  (State  \'.  Nestaval,  72  Minn.  415,  75  >C.  \\'.  725)  in 
iier  own  favor,  and  tending  to  prove  her  case.  The  evidence  was 
hearsay  of  a  most  injurious  character,  and  it  was  uot  within  any  of 
the  few  exceptions  to  the  general  rule  that  hearsay  evidence  is  not 
admissible.  The  statements  were  not  inatle  under  oath,  and  they 
could  not  be  raised  to  the  dignity  of  competent  evidence  by  being 
repeated  under  oath  by  the  person  to  whom  they  were  made.  It  has 
been  held  in  some  states  under  peculiar  statutes  enacted  when  parties 
in  interest  were  not  competent  to  testify  in  their  own  behalf,  that 
such  statements,  especially  when  made  while  the  female  is  in  travail, 
are  competent,  and  perhaps  this  has  been  held  in  one  or  two  states  in- 
dependently of  such  statutes But   the  only  reasouable  rule  ia 
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that  eridcnce  of  such  declarations,  made  out  of  court,  and  not  under 
oath,  are  incompetent  and  inadmissible":  State  v.  Spencer,  73  Minn. 
101,   75   N.   W.   893. 

II.    By  Whom  Declarations  may  be  Proved. 

In  those  states  where  the  doctrine  is  established  that  declarations 
of  the  mother,  made  by  her  while  she  is  in  travail,  as  to  who  is  the 
father  of  her  child,  are  admissible,  they  may  be  proved  by  herself 
on  the  trial  of  a  bastardy  proceeding.  In  other  words,  the  mother 
of  the  child  is  a  competent  witness  at  the  trial  of  a  complaint  for 
bastardy,  to  show  that  in  the  time  of  her  travail  she  accused  the 
defendant  of  being  the  father  of  her  child:  Payne  v.  Gray,  56  Me. 
317;  Savage  v.  Reardon,  11  Gray,  376;  Reed  v.  Haskins,  116  Mass. 
198;  Bowers  v.  Wood,  143  Mass.  182,  9  N.  E.  534;  R.  R.  v.  J.  M.,  3  N. 
H.   135. 

And  it  is  also  competent,  on  the  trial  of  a  bastardy  case,  to  cor- 
roborate the  evidence  of  the  complainant  by  the  evidence  of  a  wit- 
ness who  was  present  at  the  time  of  her  travail,  that  she  then  ai- 
cused  the  defendant  of  being  the  father  of  her  child:  Hawea  v. 
fiustin,  2  Allen,  402.  If  such  declarations  were  made  at  that  tinu- 
to  a  mother  by  her  child,  they  may  be  proved  or  corroborated  by 
the  testimony  of  the  former:  liobbius  v.  Smith,  47  Conn.  182;  Burns 
v.  Donoghuc,  185  Mass.  71,  69  N.  E.  1060.  Evidence  showing  that  the 
plaintitf,  in  the  time  of  her  travail,  made  to  the  persons  attending 
her  a  declaration  and  accusation  that  the  defendant  was  the  father 
of  her  child  is  admissible:  Mann  v.  Maxwell,  83  Me.  146,  21  Atl.  841; 
Heath  v.  Heath,  58  N.  H.  292.  The  voluntary  statement  made  by 
a  complainant  in  a  bastardy  proceeding  to  her  nurse,  during  the  timu 
of  her  travail,  without  being  interrogated  in  relation  thereto,  that 
the  child  of  which  she  is  about  to  be  delivered  "is  the  child  of  the" 
respondent,  and  that  "he  knows  that  it  is  his  child,"  is  admissible 
in  evidence:  Wilson  v.  Wooilside,  57  Me.  489.  And  upon  the  trial 
of  au  indictment  for  bastardy,  the  physician  who  attended  tht; 
[irosecutrix  is  comptttut  to  testify  to  her  declarations  as  to  the 
paternity  of  the  child,  made  by  her  while  iu  child  labor,  althougli 
the  physician  was  not  sure  that  slie  was  in  extremis:  Easley  v.  Com- 
monwealth   (i*a.),    11    Atl.    220. 

The  declaration  made  by  the  mothur  as  to  who  is  the  father  of  her 
child  is  admissible  in  evidence  if  jnade  to  a  person  attending  her  Ln 
time  of  her  travail,  though  such  person's  attendance  does  not  con 
tinue  throughout  tlie  whole  period  of  travail,  and  such  declaration 
need  not  bu  repealed  to  the  attendant  or  attendants  who  succeed: 
Ixing  V.  Dow,  17  N.  II.  470. 

HI.     Sufficiency  of  Declaration. 

The  declaration  made  by  the  mother  at  the  time  of  her  travail,  km 

to  who  is  the  father  of  her  child,  is  sufficient  if  it  is  capable  of  being 

understood    by    plain    ritcronco    to    the   surrounding    circuinstanccs   and 

tiulccoieut  eveiiUi.     Tnu;:,  a  declaration  made  by   thu  mutiicr  at  uuch 
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time,  "I  have  told  the  truth,  but  W.  has  not,"  may  be  sufficient  to 
be  admissible  in  evidence,  if  it  may  be  understood  by  the  aid  of 
such  reference:  Eodimon  v.  Eeding,  18  N.  H.  431.  Or  if  the  com- 
plainant, in  the  time  of  her  travail,  states  that  the  child  is  P.  T. 's,  or 
not  anyone's,  the  person  referred  to  being  the  defendant,  the  ac- 
cusation is  sufficient   to   be   admissible   in   evidence. 

IV.  What  is  Time  of  Travail. 
The  accusation  by  a  woman  of  a  particular  man  as  the  father  of 
her  child,  made  at  any  time  after  the  pains  of  her  labor  have  begun, 
and  before  the  delivery  of  the  child,  is  an  accusation  in  time  of 
travail,  and  declarations  thereof  made  at  such  time  are  admissible 
in  evidence  in  bastardy  proceedings:  Scott  v.  Donovan,  153  Mass.  378, 
26  N.  E.  871;  Rodimon  v.  Keding,  18  IN.  H.  141.  And  if  a  woman 
after  her  bastard  child  is  born,  but  before  the  umbilical  cord  is 
severed,  accuses  a  man  of  being  the  father  of  the  child,  this  is  an 
accusation  made  by  her  in  the  time  of  her  travail,  aud  her  declara- 
tion of  such  accusation  is  admissible  in  evidence:  Tacey  v.  Noyes, 
143  Mass.  449,  9  N.  E.  830,  The  declarations  must  be  made  in  travail 
which  commences  with  the  pains  which  precede  and  terminate  with 
or  Boon  after  childbirth,  and  may  commence  twenty-four  hours  before 
that  event:  Long  v.  Dow,  17  N.  H.  470. 
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ROBBINS  V.  BOULWARE. 

fl90  Mo.  33,  88  S.  W.  674.] 

PROBATE  SALE. — The  Fee  of  the  Homestead  of  a  Widow 
may,  subject  to  her  right,  be  sold  by  order  of  the  probate  court  for 
the   payment   of   the    debts   of   the    deceased    husband,      (p.    749.) 

PROBATE  COURT. — The  Judgments  and  Proceedings  of  the 
probate  courts  of  Missouri  are  entitled  to  the  same  credit  ar<l  pre- 
sumptions   accorded    to    courts    of    general    jurisdiction,      (p.    751.) 

PROBATE  SALE — Unverified  Petition. — Although  the  statutes 
require  that  a  petition  for  the  sale  of  lands  of  a  decedent  be  verified 
by  aflidavit,  the  absence  of  such  an  afRdavit  is  a  mere  irregularity 
which  does  not  deprive  the  court  of  jurisdiction  and  render  the 
proceedings  void  or  subject  to  collateral  attack,  the  parties  interested 
being  in    court    by   due    process,      (p.    751.) 

PROBATE  SALE — Time  of  Publication  of  Notice. — The  statute 
of  Missouri  requiring  notice  of  the  sale  of  lands  of  a  decedent  to  be 
jiul  lishrd  for  four  weeks  before  the  terin  of  court  at  which  the 
order  of  sale  is  to  be  made,  does  not  require  that  the  publication 
shall  lie  for  the  four  weeks  immediately  preceding  the  term.      (p.  752.) 

PROBATE  SALE  —  Insufficient  Notice  —  Collateral  Attack.— 
Where  a  ])rol>ate  court  linds  and  adjudges  that  a  notice  of  the  sale 
of  a  decedent's  land  was  published  for  four  weeks,  which  is  the  time 
])rescri'  ed  by  statute,  the  judgment  cannot  be  assailed  collaterally 
on  the  ground  that  only  twenty-two  days'  notice  was  given,      (p.  755.) 

PROBATE  SALE— Publication  of  Notice — Defective  Prool.— 
Where  a  y)rol)ate  court,  in  its  order  for  the  sal(>  of  a  decedent's 
land,  exjjressly  recites  that  notice  of  the  sale  was  duly  publisiied,  the 
onler  is  not  suliject  to  collateral  attack  because  the  proof  of  pul)lica 
tiou  was  made  by  the  piiblishers  as  a  firm.      (p.   755.) 

BcrkheiiiuT  &.  Dawson,  for  the  appellant. 

W.  11.  Boulware.  foi-  the  respondent. 

:i"-i  1^'OX,  J.  A[)penaiit  lias  filed  an  abstract  of  the  en- 
tire record  in  this  caiistv  In  the  brief,  however,  there  is  no 
detailed  hLaLeuieiit  U6  to  the  eontenty  of  the  abstract,  but  we 

(7i(i) 
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find,  after  a  careful  consideration  of  the  record  and  a  veri- 
fication of  it,  that  the  respondent  has  made  a  fair  statement 
of  the  general  outlines  of  this  cause,  and  with  some  modifica- 
tions we  have  adopted  it. 

This  is  an  action  in  ejectment  brought  by  plaintiff,  now 
appellant,  against  the  defendant,  now  respondent,  to  recover 
a  five-eighths  interest  in  and  to  forty-nine  and  five-tenths 
acres  in  the  northwest  quarter  of  section  15,  township  63 
north,  range  6  west,  situate  in  Clark  county,  Missouri. 

It  is  admitted  and  agreed  by  counsel  that  the  common 
source  of  title  is  William  N.  Brown.  That  he  died  on  the 
thirty-first  day  of  December,  1877,  intestate,  seised  of  the 
land,  and  that  he  left  as  his  heirs  at  law  his  children,  New- 
ton A.  Brown,  Daniel  E.  Brown,  Henry  B.  Brown,  Rhoda 
Davis,  Nettie  Bash,  Minie  Barclay,  Anna  B.  Robbins.  That 
he  left  his  widow,  who  died  July  26,  1891.  That  one  hun- 
dred dollars  is  the  reasonable  rental  value  of  the  premises  per 
year.  That  the  defendant  has  been  in  the  possession  of  this 
real  estate  since  March  1,  1896. 

William  N.  Brown,  the  common  source  of  title,  died  in- 
testate, December  31,  1877,  leaving  surviving  him  his  widow, 
Mary  A.  Brown,  and  appellant,  and  other  heirs  at  law.  That 
thereafter,  at  the  May  term,  1878,  of  the  probate  court  of 
Clark  county,  Henry  D.  ^®  Brown  was  duly  appointed  ad- 
ministrator of  said  estate,  gave  bond  and  entered  upon  the 
discharge  of  his  duties  as  such  up  to  the  February  term, 

1888,  of  said  court,  when  upon  the  application  to  said  court 
by  A.  D.  Lewis,  a  creditor  of  said  estate,  by  petition,  upon 
due  notice  to  said  Henry  D.  Brown,  such  proceedings  were 
had  in  said  court  that  letters  theretofore  granted  to  him  were 
by  the  said  court  revoked  on  account  of  his  failure  to  dis- 
charge his  duties  as  such  administrator,  and  for 'failure  to 
pay  ofi!  the  legal  demands  allowed  against  said  estate.  That 
thereafter,  and  on  November  30,  1888,  no  one  of  kin  appear- 
ing to  administer,  the  probate  court  duly  appointed  Henry 
C.  Schaffer,  public  administrator,  to  take  charge  of  and  ad- 
minister said  estate. 

On  application  of  Mary  A.  Brown,  widow,  at  the  Novem- 
ber term,  1888,  of  said  probate  court,  by  petition,  such  pro 
ceedings  were  had  in  said  court  that  at  the  February  term, 

1889,  the  whole  of  said  real  estate  was  set  off  to  her  as  her 
homestead  herein,  which  she  occupied  as  such  up  to  the  date 
of  her  death,  which  occurred  July  26,  1891. 
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Henry  C.  Schaffer,  public  administrator  in  (•hary:e  of  said 
estate,  on  December  1,  1888,  filed  his  petition  praying  for 
the  sale  of  said  real  estate,  subject  to  the  homestead  rights 
of  the  widow  therein,  and  on  the  twenty-fourth  day  of  De- 
cember, 1888,  at  the  November  term  of  said  court,  an  order 
of  publication  was  directed  and  ordered  by  said  court  noti- 
fying all  parties  interested  that  at  the  next  Febmary  term, 
1889,  of  said  court  and  on  the  first  day  of  said  term,  being 
the  second  Monday  in  February,  1889,  and  on  the  eleventh 
day  of  said  month,  an  order  would  be  nuide  to  sell  the  whole 
or  such  part  as  may  be  necessary  to  pay  the  debts  of  said  es- 
tate unless  the  contrary  be  shown. 

At  said  February  term,  1889,  the  order  of  sale  was  duly 
made  by  an  order  of  record  in  said  probate  court.  That 
thereafter  the  said  administrator,  after  having  the  "***  same 
appraised  by  three  disinterested  persons  at  the  price  of  three 
hundred  dollars,  as  shown  by  said  appraisement,  in  pursu- 
ance of  the  terms  of  said  order,  and  at  the  May  term  of  said 
court,  after  having  advertised  the  same,  sold  said  land  at 
public  vendue,  and  E.  II.  Connable,  being  the  highest  and 
best  bidder  therefor,  became  the  purchaser  thereof  and  same 
was  duly  sold  to  him  for  the  sum  of  four  hundred  dollars. 
The  sale  was  duly  reported  to  the  court  and  said  sale  was 
approved  and  deed  regular  on  the  face  of  it,  containing  all 
the  necessary  statutory  averments,  ordered  made  to  him  for 
said  real  estate,  which  was  done  ]\ray  25,  1889.  On  the 
seventh  day  of  December,  1895,  the  said  E.  11.  Connable 
for  a  valuable  consideration  executed,  acknowledged  and  de- 
livered to  respondent,  M.  Q.  Boulware,  a  deed  for  said  prem- 
ises and  respondent  has  had  possession  thereof,  according 
to  the  admission  in  the  record,  since  March  1,  1896. 

This  presents  in  a  general  way  what  was  done  in  respect 
to  the  sale  of  this  land.  As  to  the  defects  disclosed  by  the 
record  in  the  petition,  and  insunicicncy  of  the  ])ub!icntion 
of  notice  of  application  for  sale  and  notice  of  sale,  and  the 
proof  of  publication,  we  will  fully  treat  of  them  during  the 
course  of  the  opinion. 

This  case  was,  by  agreement,  tried  before  the  court,  no  in- 
structions asked  or  given  by  either  party,  and  the  finding  and 
judgment  was  for  respondent,  and  against  the  appellant,  and 
the  latter  brings  this  ciisc  liore  for  review  by  ;ip[)eul  from 
the  judgment  of  the  lower  court. 
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Numerous  errors  are  assigned  by  appellant  as  grounds  for 
the  reversal  of  this  judgment.  The  legal  propositions  sub- 
mitted to  us  for  consideration,  by  learned  counsel  for  appel- 
lant, may  thus  be  briefly  stated: 

1.  It  is  insisted  that  the  land  in  controversy,  being  the 
homestead  of  the  widow,  was  not  subject  to  '*^  sale  under 
the  order  of  sale  by  the  probate  court,  during  the  lifetime 
of  the  widow. 

2.  That  the  sale  of  the  real  estate  by  the  administrator 
was  void,  for  the  reason  that  the  truth  of  the  allegations  of 
the  petition  was  not  properly  verified  by  affidavit  of  the  ad- 
ministrator. 

3.  That  the  probate  court  did  not  acquire  jurisdiction  of 
the  persons  interested  in  said  land  by  reason  of  the  insuffi- 
ciency of  the  notice  of  publication,  and  the  proof  thereof  by 
the  publishers,  hence  the  order  of  sale  was  void  and  of  no 
force  and  effect. 

4.  That  the  sale  by  the  administrator  is  inoperative  to  pass 
the  title  by  reason  of  the  insufficiency  of  the  notice  of  said  sale. 

5.  That  there  was  unreasonable  delay  in  the  application  to 
the  probate  court  for  the  sale  of  this  land  and  for  that  reason 
this  sale  should  not  be  upheld. 

We  will  treat  the  propositions  in  the  order  named. 

1.  Upon  the  first  proposition  involved  in  this  controversy, 
the  question  as  to  the  right  to  sell  this  land  in  controversy, 
which  was  the  homestead  of  the  widow,  by  order  of  sale  of 
the  probate  court,  for  the  payment  of  the  debts  of  William 
N.  Brown,  must  be  treated  as  settled  and  no  longer  an  open 
question  in  this  state,  since  the  conclusions  of  this  court  were 
announced  upon  that  proposition  in  the  case  of  Keene  v. 
Wyatt,  160  Mo.  1.  It  will  be  observed  that  this  case  expressly 
disapproved  the  rulings  in  the  cases  of  Broyles  v.  Cox,  153 
Mo.  242,  and  In  re  Powell's  Estate,  157  Mo.  151,  cited  by 
appellant  in  this  cause,  so  far  as  such  rulings  were  in  conflict 
with  the  conclusions  reached  in  Keene  v.  Wyatt. 

2.  The  next  insistence  on  the  part  of  the  appellant  is  di- 
rected to  the  absence  of  the  signature  of  the  officer  adminis- 
tering the  oath  to  the  administrator,  and  the  affidavit  attached 
to  the  petition  for  the  sale  of  real  estate.  The  affidavit  is 
in  proper  form  and  duly  sigrfed  by  the  administrator  and 
blank  space  for  the  signature  ^^  of  the  probate  judge,  who 
presumably  would  administer  the  oath  It  is  insisted  that 
this  failure  in  respect  to  the  affidavit  vvajs  fatal  to  the  peti- 
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tion  and  rendered  the  order  of  sale  made  in  pursuance  to 
this  prayer  void.  We  are  unable  to  assent  to  this  contention 
on  the  part  of  the  appellant. 

In  Rufiflc  V.  Webster,  55  Mo.  246,  there  was  a  petition  pre- 
sented to  the  county  court  of  Poik  county,  which  was  exer- 
cisinf?  probate  jurisdiction,  for  the  sale  of  certain  lands  be- 
lonfjinf?  to  the  estate  of  the  deceased.  While  the  petition 
made  all  the  necessary  averments,  it  was  defective  in  not  he- 
mg  accompanied  with  an  account  of  the  admini.stration  and  a 
list  of  the  debts  owing  to  and  unpaid  by  the  estate  and  re- 
maining unpaid,  as  the  statute  in  force  at  that  time  ref|uired. 
The  affidavit  as  to  the  truth  of  the  allegation  in  the  petition, 
which  the  statute  required  to  be  made,  was  not  made  by  the 
administrator  in  person,  but  was  made  by  an  attorney  in- 
stead. The  court  upon  this  petition  ordered  the  sale  of  the 
land  and  the  sale  was  made  in  pursuance  of  it,  and  at  the 
next  term  of  the  county  court  of  Polk  county  the  sale  was 
approved.  The  deed  by  the  administrator,  which  was  regular 
in  form,  was  executed  and  acknowledged  to  purchaser  at  the 
administrator's  sale  in  pursuance  to  the  sale  made.  The 
heirs  of  the  deceased  in  that  case  brought  suit  in  ejectment, 
as  in  this  case,  to  recover  the  land,  and  it  was  urged  that  the 
failure  of  the  administrator  to  make  the  affidavit  and  to  ac- 
companj'  his  petition  with  an  account  of  the  administration 
and  list  of  the  debts  due  to  and  unpaid  by  the  estate  were 
such  defects  in  the  petition  as  rendered  the  order  mftde  upon 
it  void.  Wagner,  J.,  speaking  for  the  court,  in  response  to 
the  contentions  made  in  that  case,  thus  clearly  stated  the 
law:  "Although  the  proceedings  may  have  been  irregular  and 
the  alTidavits  not  made  in  literal  compliance  with  the  law,  yet 
there  are  not  such  jurisdictional  facts  as  would  i-ciider  them 
wholly  void.  Sufficient  cause  might  have  existed  for  a  re- 
versal in  a  direct  "*^  proceeding  brought  for  that  purpose, 
but  certainly  there  is  no  ground  for  a  collateral  iinpeachnient. 
In  the  case  of  Overton  v.  .loliiison,  17  Mo.  442,  it  was  held  that 
the  accounts,  lists,  inventories  and  a{)praisenients  which  tlie 
statute  requires  to  be  filed  with  a  petition  for  the  sale  of  a 
decedent's  real  estate  are  not  necessary  to  give  the  court  juris- 
diction, and  that  a  failure  to  file  th<Mu  would  not  render  the 
sale  void.  The  court,  speaking  tlirough  (iambic,  J.,  said  :  'Tiic 
jurisdiction  is  acquired  by  firni<^'  a  petition  praying  the  court 
to  do  an  act  or  innKe  ;mi  (wdiM-  which  inider  the  statute  the 
«ourL  is  cunipeteiit  to  do.      \\  hcLlicr  the  peLiLiun  is  in  proper 
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form,  or  sets  forth  sufficient  facts,  or  is  accompanied  with 
the  proper  evidence,  the  court  will  decide  in  the  exercise  of 
its  jurisdiction.'  It  was  for  the  court,  when  the  petition 
was  presented,  to  determine  its  sufficiency,  and  if  it  made  an 
erroneous  decision,  the  proper  remedy  was  by  appeal." 

To  the  same  eiTect  is  Wilkerson  v.  Allen,  67  Mo.  502,  w^here 
the  same  question  arose  as  to  the  sufficiency  of  the  affidavit, 
and  it  was  again  held  that  it  was  a  mere  irregularity  and  was 
not  such  a  jurisdictional  fact  as  would  render  the  proceeding 
void.  These  cases  are  fully  supported  in  other  jurisdictions: 
Coon  V.  Fry,  6  Mich.  506 ;  Overton  v.  Cranford,  7  Jones, 
415,  78  Am.  Dec.  244;  Trumble  v.  Williams,  18  Neb.  144, 
24  N.  W.  716;  Kleinecke  v.  Woodward,  42  Tex.  311;  ]\Iyers 
V   Davis,  47  Iowa,  325. 

Probate  courts  of  ]\Iissouri  are  established  by  the  organic 
law,  the  constitution  of  the  state,  and  their  judgments  and 
proceedings  are  entitled  to  the  same  credit  and  presumptions 
accorded  to  those  of  general  jurisdiction :  Noland  v.  Barrett, 
122  Mo.  181,  43  Am.  St.  Rep.  572,  23  S.  W.  692. 

The  order  of  sale  by  the  probate  court  in  this  cause  is  predi- 
cated upon  the  allegations  in  the  petition,  and  while  there  is 
a  requirement  by  the  statute  that  the  petition  be  verified  by 
affidavit,  the  absence  of  such  affidavit,  in  our  opinion,  was  a 
mere  irregularity,  and  did  not  deprive  the  probate  court  of 
jurisdiction  of  the  proceedings.  '*'*  If  the  parties  interested 
in  said  land  were  in  court  by  due  process,  the  absence  of  the 
affidavit  in  due  form  was  a  matter  that  could  be  contested 
upon  the  presentation  of  the  petition,  but  that  such  irregu- 
larity does  not  render  the  judgment  and  proceeding  void  and 
subject  to  an  attack  in  a  collateral  proceeding,  we  think  is 
too  clear  for  discussion.  There  is  a  broad  distinction  between 
the  proposition  involved  as  presented  in  this  case  and  the 
questions  involved  in  the  cases  of  Barhydt  v.  Alexander,  59 
Mo.  App.  188,  and  Kincaid  v.  Griffith,  64  Mo.  App.  673,  cited 
by  appellant.  In  those  cases  it  will  be  observed  that  it  was 
a  proceeding  under  the  statute  to  revive  a  judgment  procured 
before  a  justice  of  the  peace,  and  the  affidavit  required  to 
be  filed  was  the  ver}^  basis  of  the  proceeding,  without  whicli 
there  could  be  no  jurisdiction.  Hence,  in  order  to  confer 
jurisdiction,  it  was  essential  that  an  affidavit  in  substantial 
compliance  with  the  statute  should  be  first  filed. 

3.  This  leads  us  to  tli':"  cnnsidernlion  of  the  tliird  proj:)osi- 
tion,  which  is  the  mo^it  vital  one  presented  by  counsel  for 
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appellant,  as  to  the  suflficiency  of  the  process  by  which  the 
parties  interested  in  the  sale  of  the  land  in  controversy  were 
brought  into  the  probate  court.  It  is  insisted  by  appellant 
that  the  publication  of  the  notice  of  application  for  sale  of 
the  real  estate  in  the  issues  of  the  paper  of  January  11,  18. 
25  and  February  1,  1889,  notifying  all  j)arties  in  interest  to 
appear  on  the  second  Monday  of  February,  which  was  Feb- 
ruary 11th,  was  not  a  compliance  with  the  provisions  of  the 
statute,  and  was  insufficient  to  give  the  probate  court  juris- 
diction of  the  persons  interested  in  said  estate.  This  publica- 
tion was  made  under  the  provi.sions  of  section  148  of  the  Re- 
vised Statutes  of  1879,  which,  so  far  as  it  is  applicable  to  this 
case,  provides  that  the  notice  "shall  be  published  for  four 
weeks  in  some  newspaper  in  the  county  in  which  the  proceed- 
ings are  had  ....  before  the  term  of  court  at  which  said 
order  will  ^'^  be  made."  It  is  argued  by  appellant  that  in 
order  to  comply  with  the  statute  above  cited,  it  was  necessary 
in  this  case  that  there  should  have  been  a  publication  in  the 
issues  of  the  paper  of  February  8,  1889.  In  other  words,  it 
is  insisted  that  this  statute  means  that  the  publication  of  the 
notice  shall  be  for  the  four  weeks  immediately  preceding  the 
term  of  the  court,  and  in  support  of  this  insistence  we 
are  cited  to  the  ca.se  of  Young  v.  Downey,  145  Ma  250, 
68  Am.  St.  Rep.  568,  46  S.  W.  1086.  We  cannot  agree 
to  this  contention  by  the  appellant,  and  the  case  to  which 
our  attention  is  expressly  directed  furnishes  no  sup- 
port for  such  contention.  This  statute  simply  requires  that 
the  publication  of  the  notice  shall  be  for  four  weeks,  or  in 
other  words,  twenty-eight  days  before  the  term  of  the  court  at 
which  the  petition  for  the  order  of  sale  is  to  be  presented. 
The  mere  fact  that  ten  or  eleven  or  twenty  days  should  elapse 
between  the  last  publication  and  the  term  of  the  court,  by 
no  means  vitiates  the  publication  of  the  notice.  The  statute 
does  not  provide  that  the  publication  of  the  notice  shall  be 
for  the  four  weeks  immediately  preceding  the  term  of  court, 
hut  it  simply  provides  that  it  shall  be  published  for  four 
weeks  before  the  term  of  the  court,  and  if  the  publication  is 
made  for  four  weeks  or  twenty-eight  days,  and  if  ten  or 
twenty  days  elapse  between  the  last  insertion  of  the  publica- 
tion and  the  term  of  court  to  which  the  application  ia  to  be 
made,  this  is  a  publication  of  the  notice  iu  compliance  with 
the  statute  herein  referred  to,  as  mu(;h  as  if  the  publication 
had  been  made  for  the  four  weekji  or  tweuLy-eight  days  im- 
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mediately  preceding  the  term  of  court  to  which  the  petition 
would  be  presented.  In  the  case  of  Young  v.  Downey,  145 
Mo.  250,  68  Am.  St.  Rep.  568,  46  S.  W.  1086,  it  was  simply 
said,  that  the  first  publication  was  on  September  18,  1876, 
while  the  October  term  of  the  probate  court  began  on  the  sec- 
ond day  of  that  month,  so  that  the  length  of  time  from  the 
first  publication  to  the  first  day  of  court  was  only  twenty- 
four  days,  four  days  less  than  four  weeks.  It  was  there  held 
that  the  requisite  notice  was  not  given  '*^  and  the  court  was 
without  jurisdiction  to  make  the  order  of  sale.  With  the 
announcement  of  the  conclusions  in  that  case  we  are  entirely 
satisfied,  but  that  is  not  this  case.  The  publication  of  the 
notice  in  the  proceeding  now  under  investigation  was  for  four 
weeks  before  the  term  of  the  court  to  which  the  publication 
was  to  be  made  for  the  sale  of  the  real  estate,  and  it  is  ap- 
parent that  between  the  date  of  the  first  publication  of  the 
notice,  on  January  11,  1889,  to  the  first  day  of  the  term  of 
the  court,  w^hich  was  February  11,  1889,  there  was  a  period 
of  thirty-one  days,  and  the  notice  of  publication  in  this  case 
does  not  fall  within  the  class  of  publications  denounced  by 
this  court  in  Young  v.  Downey.  The  publication  of  the  no- 
tice in  this  case  fully  complied  with  the  statute :  Russell  v. 
Croy,  164  Mo.  69,  63  S.  W.  849;  Ratliff  v.  Magee,  165  Mo. 
461,  65  S.  W.  713 ;  Young  v.  Downey,  145  Mo.  250,  68  Am.  St. 
Rep.  568,  46  S.  W.  1086 ;  Young  v.  Downey,  150  Mo.  317,  51 
S.  W.  751. 

4.  This  brings  us  to  the  fourth  contention  of  appellant,  in 
which  it  is  insisted  that  the  administrator's  sale  was  inopera- 
tive to  pass  the  title  to  the  purchaser  of  this  land,  for  the 
reason  that  the  notice  of  said  sale  was  not  given  in  accord- 
ance Avith  the  statute  in  force  at  the  time  the  sale  took  place. 
It  may  be  conceded  that  only  twenty-two  days'  notice  was 
given  of  this  sale,  when  in  fact  the  statute  reijuired  four  weeks' 
notice  prior  to  said  sale  in  some  newspaper  printed  in  the 
county  where  the  land  was  situated,  if  there  be  one.  It  must 
be  observed  in  the  discussion  of  this  proposition  that  at  the 
May  term  of  the  probate  court  of  Clark  county,  Henry  C. 
Schaffer,  administrator  of  the  estate  of  William  N.  Brown, 
deceased,  made  his  report  of  the  sale  of  this  real  estate.  In 
said  report  the  administrator  states  that  he  "did  on  Satur- 
day, the  twenty-fifth  day  of  May,  1889,  between  the  hours  of 
10  o'clock  x\.  M.  and  5  o'clock  P.  M.,  of  that  day,  at  the  south 
Am.  St.  Eep.,  Vol.   109—48 
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door  of  the  courthouse  in  the  city  of  Kahoka,  in  said  county, 
and  during  the  sitting  of  the  probate  court,  held  in  and  for 
said  county,  expose  to  sale  at  public  auction  to  the  high- 
est '*'^  bidder,  upon  the  terms  mentioned  in  said  order,  the 
real  estate  above  described,  having  had  the  same  first  duly 
appraised  by  William  McDermott,  R.  M.  Boulware  and  R. 
J.  Wood,  three  disinterested  householders  of  said  county, 
they  having  first  been  duly  sworn  as  appears  by  the  affidavit 
of  said  appraisers,  and  their  certificate  of  appraisement  here- 
with filed,  marked  Exhibit  *A,'  and  having  given  four  weeks' 
notice  of  the  estate  to  be  sold,  and  of  the  time,  terms  and  place 
of  sale  by  advertisement  published  in  the  'Gazette-Herald,' 
a  newspaper  published  in  this  state,  as  appears  by  the  affi- 
davit of  E.  B.  Christy,  the  publisher  thereof,  herewith  filed 
marked  'B,'  and  at  said  sale  aforesaid  E.  II.  Connable  was 
the  highest  and  best  bidder  for  five  hundred  and  fifty  dollars, 
and  the  same  was  stricken  off  to  him."  This  report  of  sale 
as  made  by  the  administrator  was  by  the  probate  court  of 
Clark  county,  by  an  order  entered  of  record,  duly  approved 
and  confirmed,  and  the  administrator  was  ordered  to  execute, 
acknowledge  and  deliver  to  said  E.  H.  Connable  a  deed  in  due 
form  of  law,  conveying  to  said  E.  II.  Connable  all  the  right, 
title  and  interest  which  the  deceased  had  in  the  same  at  the 
time  of  his  death. 

By  the  notice  of  publication  heretofore  considered,  all  of 
the  parties  interested  in  said  estate  were  in  court  at  the  time 
of  the  approval  of  this  report.  The  approval  of  the  report 
was  a  final  judgment  from  which  an  appeal  would  lie,  and 
the  record  discloses  that  no  appeal  was  taken.  Under  that 
state  of  facts  we  are  simply  confronted  with  this  proposition  : 
The  probate  court  having  found  and  adjudged  that  the  iu»ti(^e 
of  sale  had  been  published  for  four  weeks,  and  said  judg- 
ment being  by  a  court  whose  judgments  and  decrees  are  en- 
titled to  the  same  credit  and  presumption  as  courts  of  general 
jurisdiction,  can  it  be  attacked  in  this  collateral  proceeiling 
and  held  void  for  the  reason  that  insufficient  notice  of  the 
sale  of  the  real  estate  had  been  given  by  the  administrator? 
We  have  reached  the  **'*  conclusion  that  it  cannot,  and  this 
conclusion  is  based  upon  the  rulings  of  this  court  from  its 
very  earliest  history  down  to  the  present  time.  It  was  said 
by  this  court  at  a  very  early  period  of  its  organization,  in  Mc- 
Nair  v.  Hunt,  5  Mo.  300,  in  discussing  the  question  of  notice 
of  sales,  that  "it  appears  from  tiio  c-isos  cited  that,  in  Spain, 
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thirty  days'  notice  were  at  some  remote  period  required,  and 
probably  still  are,  but  for  what  reason  the  crown  of  Spain 
eould  require  thirty  days'  notice  to  be  given  in  this  then 
colony,  I  am  unable  to  see.  But  even  if  that  were  the  law, 
I  should  say  that  the  fact  of  the  sale  was  merely  voidable, 
and  could  not  be  now  questioned  in  a  collateral  suit." 

The  order  of  sale  in  cases  of  this  character  occupies  the 
same  relation  to  a  sale  by  an  administrator  that  a  judgment 
or  decree  does  to  an  execution  sale  by  a  sheriff:  Evans  v. 
Snyder,  64  Mo.  516.  In  the  case  of  Curd  v.  Lackland,  49 
Mo.  451,  it  was  expressly  ruled  that  the  insufficiency  of  the 
notice  of  sale  by  a  sheriff  was  simply  an  irregularity,  and 
where  the  deed  was  regular  upon  its  face,  such  sale  was  not 
inoperative  by  reason  of  the  insufficiency  of  the  notice  of  sale. 
In  the  case  of  Jackson  v.  Magruder,  51  Mo.  55,  it  was  said  by 
this  court  that  "the  judgment  of  the  county  court,  approv- 
ing the  report  of  sale,  cured  the  defect,  if  any,  in  the  ad- 
vertisement. That  was  a  final  judgment  from  which  an  ap- 
peal might  have  been  taken,  and  it  could  not  be  impeached  in 
a  collateral  proceeding  like  this."  In  Young  v.  Schofield,  132 
Mo.  650,  34  S.  W.  497,  while  the  point  involved  in  this  case 
was  not  in  judgment  before  the  court  in  that  ease,  the 
rule  announced  in  the  cases  herein  referred  to,  that  the 
failure  to  give  the  usual  and  proper  notice  under  sheriff's 
sale  at  most  amounts  to  but  an  irregularity,  was  fully  recog- 
nized. Sherwood,  J.,  speaking  for  this  court,  thus  expressly 
recognized  such  ruling.  He  said:  "But  granting  that  the 
failure  to  notify  John  C.  Young  of  the  issuance  of  the  execu- 
tion to  Marion  county  was  a  noncompliance  with  the  stat- 
ute, ^^  as  it  undoubtedly  was,  was  it  such  a  failure  as 
amounted  to  anything  more  than  an  irregularity?  We  are 
of  the  opinion  that  it  was  not,  and  in  this  we  do  but  follov; 
frequent  rulings  as  to  the  usual  notice  not  being  given  of  or- 
dinary sheriff's  sales:  Draper  v.  Bryson,  17  Mo.  71,  57  Am. 
Dec.  257;  Curd  v.  Lackland,  49  Mo.  451.  See,  also,  ILirness 
V.  Cravens,  125  Mo.  233,  28  S.  W.  971." 

We  take  it  that  it  is  unnecessary  to  pursue  this  subject  fui-- 
ther.  That  where  the  judgment  of  the  probate  court  is  regu- 
lar and  recites  that  proper  and  legal  notice  was  given  for  four 
weeks  prior  to  the  sale,  such  judgment  cannot  be  assailed  in 
this  collateral  proceeding,  and  if  the  plaintiff  was  injured  by 
reason  of  the  conduct  of  the  parties  in  procuring  the  order 
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of  f?ale  and  the  sale  beinoj  made  upon  insufficient  notice,  those 
were  wrongs  that  must  be  remedied  by  a  direct  proceeding  to 
set  aside  the  judgment  and  sale. 

The  same  may  be  said  as  to  the  complaint  of  appellant  as 
to  the  proof  of  publication  by  Christy  &  Waggener,  the  pub- 
lishers of  the  paper  in  which  the  publication  was  made.  The 
prol)ate  court  in  its  order  of  sale  of  this  real  estate  expressly 
recites  the  fact  to  be  that  due  publication  of  the  process  had 
been  made,  and  that  recital  is  no  more  open  to  controversy  in 
a  collateral  proceeding  than  where  it  occurs  in  a  judgment  of 
the  circuit  court.  The  affidavit  as  made  by  Christy  &  Wag- 
goner was  in  proper  form ,  the  defect  being  that  they,  as  a 
lirm,  undertook  to  make  oath  as  to  the  matters  contained  in 
the  affidavit.  This  was  purely  an  irregularity  and  the  re- 
cital in  the  order  of  sale  and  the  judgment  approving  the  sale 
cannot  be  held  void  by  reason  of  such  irregularity.  In  Raley 
V.  Guinn,  76  Mo.  263,  plaintiffs  resorted  to  ejectment  to  re- 
cover land  in  Schuyler  county,  under  a  tax  deed  executed  by 
the  collector  of  said  county  on  the  eleventh  day  of  February, 
1887,  at  a  sale  which  occurred  on  the  sixth  day  of  Octo- 
ber, 1874.  Henry,  J.,  speaking  for  the  ^^  court,  proceed- 
ing to  discuss  the  questions  involved,  says:  "The  first  point 
made  by  defendant's  counsel  is  that  the  judgment  is  a  nullity, 
because  the  printer  failed  to  attach  to  a  copy  of  the  paper 
his  certificate,  under  oath,  of  the  due  publication  of  the  de- 
linquent list,  for  the  time  required  by  law.  This  the  statute 
(Wag.  Stats.  1872,  sec.  185,  p.  1197)  requires,  and  also  tliat 
he  shall  deliver  it  to  the  collector,  who  at  the  time  judgment 
is  prayed,  is  required  to  file  it  as  a  part  of  the  record  of  the 
court."  The  learned  judge  in  disposing  of  the  jioint  as  raised, 
during  the  course  of  the  opinion,  thus  expressed  the  views 
of  the  court  upon  that  qu(\sti()n  :  "The  county  court  of  Schuy- 
ler county  by  its  judgment  found,  and  it  is  expressly  recited 
therein,  that  tlic  collector  had  given  due  notice,  and  that  re- 
cital is  no  more  open  to  controversy  than  whore  it  occurs 
in  a  judginont  of  the  circuit  court.  By  the  express  terms  of 
the  statute  the  judgment  of  the  county  court  has  the  same 
force  and  effect  as  one  rcudorod  by  the  circuit  court,  and  that 
a  juduuKMit  of  the  latter  reciting  'that  defendant  was  duly 
served  with  process,'  (;aiui(>t  ho  collaterally  assailed,  is  too  well 
settled  to  require  any  citation  of  authorities  to  support  the 
proposition.     Voorhoos  v.  Uaiik  of  United  States,  10  Pet.  440, 
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9  L.  ed.  490,  a  leading  case  on  the  subject,  has  been  followed 
in  this,  and  in  most,  if  not  all,  the  states  of  the  Union."  We 
have  carefully  considered  the  cases  cited  by  appellant  as  to 
the  essential  requisites  to  an  affidavit,  and  an  examination  of 
the  cases  makes  it  manifest  that  they  have  no  application  to 
the  case  at  bar.  Where  the  affidavit  furnishes  the  basis  of 
the  action,  as  in  the  cases  heretofore  referred  to — the  re- 
vival of  judgments  before  justices  of  the  peace  and  in  attach- 
ment proceedings — it  may  be  said  that  it  must  substantially 
comply  with  the  requirements  of  the  law,  but  it  certainly  will 
not  be  seriously  contended  that  the  affidavit  to  a  proof  of  pub- 
lication is  of  such  character  as  makes  it  essential  that  the  law 
shall  be  literally  complied  with  in  order  to  confer  jurisdic- 
tion upon  a  court.  °^  The  affidavit  to  a  publication  by  the 
publisher  of  it  is  merely  to  inform  the  court  that  such  pub- 
lication was  duly  made,  and  if  a  court  of  competent  jurisdic- 
tion, when  it  comes  to  pass  upon  the  question,  expressly  re- 
cites that  the  order  of  publication  was  properly  published, 
that  ends  the  contest  as  to  the  truth  of  that  tact  in  a  collateral 
proceeding. 

In  a  very  early  period  of  the  history  of  this  court,  commenc- 
ing with  the  case  of  Speck  v.  Wohlien,  22  Mo.  310,  very  strict 
rules  were  announced  in  respect  to  the  observance  of  the  pro- 
visions of  the  statute  in  the  administration  of  estates  in  the 
probate  court;  however,  this  rule  which  prevailed  for  a  num- 
ber of  years  in  this  state  has  been  abandoned  on  the  ground 
that  the  same  presumption  of  validity  must  be  entertained  in 
respect  to  the  judgment  and  orders  of  the  probate  court  in 
matters  of  administration  of  estates,  as  are  accorded  to  the 
judgments  and  orders  of  the  circuit  court.  That  we  may  fully 
appreciate  the  advanced  position  of  this  court  upon  the  sub- 
ject of  proceedings  and  judgments  of  the  probate  court,  a 
brief  quotation  from  the  case  of  Camden  v.  Plain,  91  Mo.  117, 
4  S.  W.  88,  will  be  justified.  In  speaking  of  the  probate 
court  of  Johnson  county,  in  that  case,  it  was  said:  "Said 
court  was  a  court  of  record  having  exclusive  original  juris- 
diction within  that  county  in  all  cases  arising  under  the 
general  laws  of  the  state,  relating  to  the  administration  of 
estates,  and  when  in  such  a  case,  wherein  it  became  neces- 
sary to  determine  a  question  of  fact,  that  court,  thus  having 
jurisdiction  of  the  subject  matter,  also  in  the  manner  required 
by  law,  by  its  order  of  publication,   acquired  jurisdiction 
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over  all  persons  having  an  interest  in  the  determination  of 
that  question  of  fact,  renders  judgment  thereon,  such  judg- 
ment must  be  conclusive  on  all  parties  in  interest,  in  collateral 
proceedings.  The  doctrine  that  the  judgments  and  orders  of 
probate  courts  are  entitled  to  the  same  presumptions  of  veritj' 
as  is  accorded  to  courts  of  general  jurisdiction,  proceeding 
^^  according  to  the  course  of  the  common  law,  has  been,  by 
the  recent  decisions  of  this  court,  well  established,  and  may 
now  be  said  to  be  placed  beyond  question."  To  the  same 
effect  is  Covington  v.  Chamblin,  156  Mo.  574,  57  S.  W.  728. 
It  was  there  announced,  in  no  doubtful  terms,  that  * '  the  order 
approving  the  sale  of  the  real  estate  in  question  was  a  final 
judgment  of  the  probate  court,  impervious  to  collateral  at- 
tack, and  subject  to  impeachment,  in  a  direct  proceeding  for 
that  purpose  only,  for  defects  apparent  upon  the  face  of  the 
record  going  to  the  jurisdiction  of  the  court,  or  for  fraud." 

It  is  finally  urged  as  a  reason  why  the  judgment  in  this 
case  should  be  reversed  that  there  was  unreasonable  delay  in 
the  application  for  the  sale  of  the  real  estate  by  the  adminis- 
trator. It  is  sufficient  to  say  upon  this  proposition  that  we 
have  carefully  examined  the  disclosures  of  the  record  in  this 
cause.  It  is  apparent  that  this  case  was  not  tried  in  the  lower 
court  upon  the  theory  that  there  was  any  unreasonable  delay 
in  the  application  for  sale  of  the  real  estate,  and  the  question 
is  now  presented  for  the  first  time.  The  record  shows  that 
the  first  administration  upon  the  estate  in  controversy  was 
by  Brown,  a  son  of  the  deceased;  that  he  did  not  make  any 
application  to  sell  it;  and  it  is  further  disclosed  that  upon 
complaint  to  the  probate  court  his  letters  of  administration 
were  revoked.  Upon  the  removal  of  Brown  as  administrator, 
the  widow  of  the  deceased  immediately  proceeded  in  the  pro- 
bate court  to  have  the  land  in  controversy  set  out  to  her  as  a 
homestead,  which  was  done,  and  she  remained  in  possession 
of  the  homestead  up  to  the  time  of  her  death.  We  are  un- 
able to  see  any  injury  resulting  to  the  heirs  of  the  deceased, 
who  were  claiming  this  land,  by  reason  of  the  delay  in  the  ap- 
plication to  sell  it.  When  we  consider  the  entire  record,  tiie 
delay  in  the  institution  of  this  suit  and  assertion  of  claim 
to  the  property  in  dispute,  the  appellant  is  in  no  position  to 
make  complaint  as  to  any  delay  in  the  administration  of  her 
father's  estate. 

^^  This  case  wm  submitted  to  the  court  without  the  aid  of 
;i  jury,  no  instructions  were  asked  or  given,  and  finding  no 
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reversible  error  upon  the  record  as  presented,  the  judgment 
should  be  affirmed,  and  it  is  so  ordered. 

All  concur,  except  Burgess,  P.  J.,  not  sitting. 


The  Orders  and  Judgments  of  Probate  Courts  are  usually  accorded 
the  same  favorable  presumptions  and  immunity  from  collateral  attack 
as  are  those  of  courts  of  general  jurisdiction:  See  Stucky  v.  Watkins, 
112  Ga.  268,  81.  Am.  St.  Rep.  47,  and  cases  cited  in  the  cross-reference 
note  thereto.  Proceedings  in  probate  for  the  sale  of  a  decedent's 
land  are  generally  considered  conclusive  and  immune  from  collateral 
attack:  J.  B.  Watkins  Land  etc.  Co.  v.  Mullen,  62  Kan.  1,  84  Am.  St. 
Rep.  372,  and  cases  cited  in  the  cross-reference  note  thereto.  If  the 
court  has  no  jurisdiction,  however,  the  proceedings  are  subject  to 
collateral  attack:  Stark  v.  Kirchgraber,  186  Mo.  633,  105  Am.  St. 
Rep.  629;  Smith  v.  Wildman,  178  Pa.  St.  245,  56  Am.  St.  Rep.  760. 

On  the  Authority  of  a  Probate  Court  to  Order  the  Sale  of  a  decedent 's 
homestead  to  pay  debts,  see  Miller  v.  Davis,  69  Ark.  1,  86  Am.  St. 
Rep.  167,  and  cases  cited  in  the  cross-reference  note  thereto;  Broyles 
V.  Cox,  153  Mo.  242,  77  Am,  St.  Rep.  714;  Keyes  v.  Cyrus,  100  Cal. 
322,  38  Am.  St.  Rep.  296. 


DRAKE  V.  KANSAS  CITY. 

[190  Mo.  370,  88  S.  W.  689.] 

MUNICIPAL  CORPORATION — Coal-hole  in  Sidewalks. — ^Where 
S  city  grants  permission  to  an  abutting  property  owner  to  maintain 
a  coal-hole  in  the  sidewalk,  the  duty  immediately  arises,  both  on 
the  part  of  city  and  the  persons  constructing  it,  to  use  ordinary  care 
to  see  that  it  is  safe  for  public  use;  and  if  the  construction  is  such 
that  the  cover  is  likely  to  be  displaced,  the  city  is  liable  to  a 
pedestrian  who  falls  into  the  hole,  although  it  is  without  actual 
notice  of  the  defect,  for  it  has  constructive  notice  from  the  be- 
ginning,    (pp.  768,   769.) 

MUNICIPAL  CORPORATION— Latent  Defect  in  Sidewalk.— 
It  is  no  part  of  the  duty  of  persons  passing  along  a  sidewalk 
to  look  for  latent  defects  therein;  it  is  the  duty  of  the  city  and  its 
officers  to  look  for  defects,     (pp.  769,  770.) 

MUNICIPAL  CORPORATION — Coal-hole  in  Sidewalk. — Where 
a  pedestrian  falls  into  a  coal-hole  in  the  sidewalk,  and  it  appears  that 
on  the  morning  of  the  accident  the  occupant  of  the  adjoining  prop- 
erty had  raised  and  propped  up  the  cover  of  the  hole,  but  had  done 
the  same  thing  every  day  for  some  two  months  previous,  the  city  is 
chargeable  with  notice  of  such  continuing  act,  and  cannot  escape 
responsibility  on  the  ground  that  the  raising  of  the  cover  by  such 
third   person   caused   the   accident,     (p.   772.) 

L,  A,  Laughlin  and  R.  J.  Ingraham,  for  the  appellant. 

Frank  P.  Walsh,  Virgil  Conkling  and  E.  E.  Morrison,  for 
the  respondent 
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^"^  MARSHALL,  J.  This  is  an  action  for  twenty-five 
thousand  dollars  dama<?es  for  personal  injuries  received  by  the 
plaintiif  on  the  24th  of  May,  1900,  in  consequence  of 
stepping  into  a  coal-hole  in  the  sidewalk  on  the  south  side 
of  Thirteenth  street,  between  Tracy  and  Forrest  avenues,  in 
Kansas  City,  and  in  front  of  house  No.  1211  East  Thirteenth 
street.  There  was  a  verdict  and  judgment  for  the  plaintiff 
for  fifteen  thousand  dollars,  and  after  proper  steps  the  de- 
fendant appealed. 

The  petition  alleges  that  Thirteenth  street  is  a  public  high- 
way of  the  defendant  city  and  that  at  the  time  of  the  acci- 
dent the  sidewalk,  as  maintained  by  the  defendant,  was  in  an 
unsafe  and  dangerous  condition,  in  this,  "that  a  certain  coal- 
hole therein,  being  a  circular  aperture  from  one  to  two  feet 
in  diameter,  was  improperly,  unskillfully  and  negligently 
constructed,  maintained,  suffered  and  permitted  to  be  and 
remain  in  the  sidewalk ;  ^'''*  that  the  cover  of  said  coal- 
hole was  too  light  for  the  purposes  for  which  it  was  used ; 
that  the  rim  around  the  under  side  of  said  cover  was  too 
shallow  and  not  of  sufficient  depth  for  the  purpose  for  which 
it  was  used ;  that  the  said  rim  was  too  small  in  diameter,  caus- 
ing the  said  cover  to  be  in  a  loose  condition  when  put  in  its 
place;  that  a  certain  iron  frame  upon  which  said  cover  rested 
was  at  or  near  the  level  of  the  balance  of  the  sidewalk,  so 
that  when  the  covering  was  placed  in  position,  said  iron  cover 
protruded  above  and  over  the  balance  of  the  sidewalk ;  so  that 
said  cover  and  frame  were  defective,  unsafe,  dangerous  and 
insecure  and  said  cover  did  not  sit  firmly  over  said  hole,  and 
was  thus  liable  to  turn  and  become  displaced  by  persons  step- 
ping upon  or  against  the  same,  thus  opening  said  hole,  and 
entrapping  and  affording  an  unsafe  and  insecure  footing  to 
persons  passing  over  the  same";  that  the  defendant  knew,  or 
by  the  exercise  of  ordinary  care  could  have  known,  of  the 
unsafe,  dangerous  and  defective  condition  of  the  sidewalk, 
which  condition  existed  for  a  length  of  time  reasonably  sufti- 
cicnt  for  the  defcndnnt  to  have  ascertained  and  corrci-tod  the 
same;  that  while  piaintil'f  was  walking  upon  said  sidewalk 
and  exercising  ordinary  care,  and  was  ignorant  of  the  defec- 
tive and  unsafe  condition  thereof,  he  stepped  on  the  cover 
of  said  coal-hole,  whieli.  in  consequence  of  the  defects  stated, 
turned  in  said  frame  and  }>Iaintiff's  leg  dropped  into  said  hole, 
and  plaintiff  fell  violently  upon  the  edge  of  said  covor  and 
upon  the  sides  of  said  coal-hole,  and  was  injured  in  a  manner, 
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and  to  a  permanent  extent,  which,  it  is  only  necessary  to  say, 
was  of  the  most  painful  and  serious  character  that  could  be 
inflicted  upon  a  man. 

The  answer  admits  the  character  of  the  defendant  city,  de- 
nies every  other  allegation  of  the  petition,  and  pleads  contrib- 
utory negligence  of  the  plaintiff.  The  case  was  taken  on 
change  of  venue  from  Kansas  City  to  Carroll  county,  Mis- 
souri, 

The  case  made  is  this:  ^"^^  It  was  admitted  that  the  place 
where  the  coal-hole  was  located  was  in  a  sidewalk  of  a  public 
street  of  the  defendant  city.  The  coal-hole  apparatus  was  pro- 
duced in  court  and  by  stipulation  of  counsel  it  was  admitted 
to  be  in  the  same  condition  that  it  was  in  at  the  time  of 
the  injury,  except  that  the  rim  had  been  surrounded  by 
cement  by  the  defendant.  The  plaintiff  was  a  man  fifty-five 
years  of  age  at  the  time  of  the  accident  and  was  engaged  in 
the  advertising  business,  earning  from  twelve  to  fifteen  hun- 
dred dollars  a  year.  He  lived  at  1306  Michigan  avenue,  which 
was  east  of  the  place  of  the  accident.  On  the  day  of  the  ac- 
cident, at  about  9:15  o'clock  A.  M.,  he  was  proceeding  west 
on  Thirteenth  street  on  his  way  down  town  to  his  business, 
and  while  so  doing  he  fell  into  the  coal-hole  and  received  the 
injuries  complained  of. 

The  plaintiff'  says  that  the  coal-hole  was  in  the  middle  of 
the  stone  sidewalk,  and  that  the  top  thereof  was  lying  flat, 
and  that  he  stepped  upon  it  and  that  it  gave  way  or  slipped, 
so  that  his  foot  went  into  the  coal-hole  and  he  fell  astride  of 
the  cover.  He  says  he  saw  the  coal-hole  before  he  stepped  on 
it,  and  that  the  cover  was  lying  perfectly  flat  in  its  place. 

Mrs.  ]\Iax  Cohn,  whose  testimony  was  taken  by  the  defend- 
ant, but  read  by  the  plaintiff,  testified  that  she  boarded  at  1215 
East  Thirteenth  street,  the  house  next  door  to  the  premises 
in  front  of  which  the  coal-hole  in  question  was  located ;  that 
she  occupied  the  third-story  front  room,  and  was  sitting  at 
the  front  window,  and  first  saw  the  plaintiff  standing  in  front 
of  her  boarding-house,  and  the  next  she  saw  he  was  in  the  coal- 
hole; that  Thirteenth  street,  at  that  point,  is  thickly  built 
up;  th?.t  she  had  seen  the  cover  over  the  coal-hole  slightly 
raised  before  the  day  of  the  accident,  and  sometimes  it  was 
not  in  its  regular  position. 

Luther  B.  Keebaugh,  a  witness  whose  deposition  was  taken 
by  the  defendant  but  read  by  the  plaintiff,  testiliod  that  he 
lived  at  1215  East  Thirteenth  street,  ^'^^  that  he  passed  the 
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eoal-hole  six  or  eight  times  a  day  for  several  years  before  the 
accident  and  had  frequently  seen  the  cover  of  the  coal-hole 
out  of  place,  with  some  obstruction  placed  over  the  top  of  the 
coal-hole;  that  he  had  often  heard  the  cover  over  the  coal-hole 
rattle  when  persons  stepped  onto  it;  that  the  cover  over  the 
coal-hole  stood  a  little  above  the  level  of  the  walk;  that  that 
portion  of  the  city  was  thickly  built  up  and  the  street  was 
a  much-traveled  street. 

Albert  JStedman,  a  witness  for  the  plaintiff,  testified  that  he 
was  hauling  brick  for  the  building  of  some  Hats  on  the  other 
side  of  the  street;  that  just  before  the  accident  he  noticed 
that  the  cover  to  the  coal-hole  was  a  little  off  of  the  hole  and 
one  side  tipped  down  about  an  inch  and  a  quarter  or  two 
inches;  that  it  was  in  such  condition  about  live  minutes  be- 
fore the  accident;  that  he  did  not  see  the  accident  but  saw 
the  plaintiff  in  the  coal-hole  immediately  after  he  had  fallen 
into  it,  and  assisted  him  lo  get  out  of  it;  that  the  cover  of 
the  coal-hole  tipped  toward  the  west  and  did  not  rest  on  the 
rim  of  the  coal-hole. 

J.  O.  Hogg,  a  witness  for  the  plaintiff,  testified  that  he  was 
an  architect  and  had  experience  in  providing  for  coal-holes 
and  covers  thereon;  that  he  examined  the  coal-hole  in  ques- 
tion after  the  accident;  that  there  is  an  iron  frame  about  a 
quarter  of  an  inch  thick  that  is  put  in  a  coal-hole  cut  into 
the  stone  sidewalk;  that  the  cover  was  between  fifteen  and 
sixteen  inches  in  diameter  and  was  about  nine-sixteenths  of  an 
inch  thick;  that  there  was  a  rim  below  the  under  part  of  the 
cover;  that  the  same  extended  about  one-fourth  of  an  inch 
above  the  sidewalk,  that  the  cover  did  not  fit  tight  in  the 
frame ;  that  the  rim  was  too  shallow,  .so  that  the  cover  projected 
above  the  sidewalk;  that  when  a  person  stepped  upon  the 
cover  it  would  fiy  up  out  of  the  frame;  that  the  cover  should 
have  been  heavier,  and  the  rim  should  have  been  deeper  to 
prevent  the  cover  from  slipping. 

Hugh  JMatthews,  a  witness  for  the  plaintiff,  testified 
"''''  tiiat  he  was  engaged  in  the  business  of  manufacturing 
coal-holes,  covers  and  rims,  and  was  a  practical  machinist  and 
molder;  that  the  coal-hole,  cover  and  rim  in  question  were 
not  properly  cou.structed,  the  rim  being  too  shallow,  and  that 
it  should  have  had  lugs  on  the  end  or  side  of  it  to  keep  it 
from  slipping;  that  when  the  cover  is  too  light,  it  tips  easily 
when  a  person  steps  on  it 
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The  witness,  in  the  presence  of  the  jury,  gave  a  practical 
demonstration  by  stepping  on  the  cover  of  the  coal-hole,  which 
had  been  produced  in  court,  and  the  cover  would  tip  or  slip 
when  stepped  on.  That  he  had  never  seen  a  coal-hole  like  the 
one  in  question  before,  and  that  it  was  unlike  the  other  coal- 
holes used  in  Kansas  City. 

M.  Gleason,  a  witness  for  the  defendant,  testified  that  he 
was  a  member  of  the  police  force,  and  at  the  time  of  the  ac- 
cident his  beat  covered  the  place  of  the  accident,  and  that  he 
was  at  that  time  on  duty ;  that  he  did  not  see  the  accident  but 
he  met  the  plaintiff  as  he  was  being  carried  away ;  that  he  ex- 
amined the  coal-hole  and  found  the  cover  in  position  and 
stepped  upon  it  and  found  that  it  was  solid ;  that  he  had  n6ver 
seen  the  cover  out  of  place  before ;  that  he  passed  the  coal-hole 
six  or  seven  times  a  day  and  frequently  stepped  on  it,  and 
that  it  did  not  tilt  or  slip. 

Jacob  Miller,  a  witness  for  the  defendant,  testified  that  he 
lived  at  1301  East  Thirteenth  street,  and  had  lived  there  for 
about  four  years  prior  to  the  accident,  and  had  passed  by 
the  coal-hole  many  times;  that  in  passing  he  frequently  saw 
the  coal-hole  open,  but  that  there  was  always  a  chair  or  some 
kind  of  a  guard  to  warn  people ;  that  he  had  frequently  walked 
over  the  coal-hole  cover  and  that  it  never  slipped  or  gave  way. 

Nora  Miller,  a  witness  for  the  defendant,  testified  that  at 
the  time  of  the  accident  she  was  living  at  1211  East  Thir- 
teenth street;  that  the  house  was  a  four-story  house  and  had 
fourteen  rooms,  and  that  she  kept  boarders  ^"^^  there;  that 
she  knew  the  coal-hole  in  question ;  that  on  the  morning  of  the 
day  of  the  accident  she  propped  up  the  cover  of  the  coal- 
hole, from  beneath,  with  a  board,  so  that  the  cover  tilted  or 
was  raised  at  the  western  side  thereof,  the  cover  resting  on 
the  rim  on  the  north  and  south  sides ;  that  the  east  side  of  the 
cover  did  not  rest  on  the  rim ;  that  she  so  propped  it  up  about 
6  o'clock  in  the  morning  to  let  fresh  air  into  the  coal  cellar; 
that  she  was  not  at  home  at  the  time  of  the  accident,  having 
left  the  house  about  half-past  seven,  and  did  not  return  until 
about  9  o'clock,  and  when  she  returned  she  learned  of  the  ac- 
cident, and  found  the  cover  in  its  proper  position  resting  on 
the  rim ;  that  for  six  weeks  or  two  months  before  the  accident 
she  had  been  in  the  habit  of  so  propping  up  the  cover  over 
the  coal-hole  so  as  to  ventilate  the  cellar. 

Mrs.  Miller  Samuels,  a  witness  for  the  defendant,  testi- 
fied that  at  the  time  of  the  accident  she  boarded  at  1215  East 
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Thirteenth  .street ;  that  she  was  standing  at  the  front  window 
and  saw  the  accident;  that  when  she  first  saw  the  plaintiff  he 
was  walking  slowly  toward  the  west  looking,  she  supposed, 
at  the  building  in  the  process  of  con.struction  across  the  street; 
that  the  cover  of  the  coal-hole  at  that  time  was  lifted,  and  was 
raised  about  six  to  ter.  inches  above  the  rim;  that  she  could 
not  see  what  held  it  up;  that  when  plaintiff  reached  the  coal- 
hole, he  stumbled  or  fell,  she  could  not  tell  which ;  that  she 
could  not  see  where  the  cover  went  as  he  fell,  but  after  his 
fall  she  saw  it  lying  on  the  opposite  side  of  the  hole ;  that  she 
had  never  observed  the  cover  to  the  coal-hole  before  that  time. 

Mrs.  Lelah  Keebaugh,  a  witness  for  the  defendant,  testi- 
fied that  at  the  time  of  the  accident  she  lived  at  1215  East 
Thirteenth  street;  that  she  did  not  see  the  accident;  that  on 
the  morning  of  the  accident  she  had  observed  the  cover  to  the 
hole;  that  it  was  raised  up;  that  it  was  propped  up  with 
a  stick,  which  left  an  opening  of  quite  a  space  in  the  top 
of  the  coal-hole;  that  she  had  ^"^^  seen  the  cover  out  of  place 
prior  to  the  day  of  the  accident;  had  seen  it  raised  or  tilted 
up,  and  had  also  seen  it  lying  on  the  side  of  the  coal-hole ; 
that  when  one  stepped  heavily  on  the  top  of  the  coal-hole,  it 
would  move  slightly  to  one  side,  and  if  the  person  did  not  step 
oft'  of  it,  his  leg  would  go  down  in  it;  that  the  coal-hole  in 
front  of  her  house  was  like  the  one  in  question  here,  and 
that  when  a  person  stepped  on  one  side  of  it  the  other  end 
would  fly  up, 

M.  S.  Howell,  a  witness  for  the  defendant,  testified  that 
the  rim  of  the  coal-hole  was  about  flush  with  the  sidewalk. 

At  the  close  of  the  plaintiff's  case,  the  defendant  demnrrcd 
to  the  evidence,  the  court  overruled  the  demurrer,  and  the 
tlefendant  excepted. 

1.  The  first  error  assigned  by  the  defendant  is  the  action 
of  the  trial  court  in  overruling  the  denuirrer  to  the  evidence 
at  the  close  of  the  plaintiff's  case. 

Defeiuhint  admits  that  the  general  rule  of  law  is  that  it 
is  the  duty  of  a  city  to  keep  tlie  sidewalks  in  a  reasonably 
safe  condition  for  public  use,  and  that  it  is  liable  for  injuries 
from  defects  therein,  of  \\hi(!h  it  had  actual  notice  or  which 
had  exi.sted  for  such  a  Icimth  of  time,  prior  to  the  aecudent, 
ns,  "by  the  exercise  of  ordinary  care,  it  could  have  ascci-- 
taincd,  and  which  it  had  a  rea-^ouable  time  to  remedy."  Hut 
defendant  contends  that  (lie  del'eet  complained  of  in  this 
case  was  a  latent  defect,  wliieli  by  an  inspection   of  tlie  side- 
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walk  from  the  surface  thereof,  such  as  a  person  of  ordinary- 
care  would  have  made,  under  similar  circumstances,  would 
not  have  been  discovered,  and  therefore  this  case  falls  within 
the  principles  announced  by  this  court  in  Carvin  v.  City  of 
St.  Louis,  151  Mo.  334,  52  S.  W.  210,  Baustian  v.  Young,  152 
Mo.  317,  75  Am.  St.  Rep.  462,  53  S.  W.  921 ,  and  Buckley  v. 
Kansas  City,  156  Mo.  16,  56  S.  W.  319. 

This  case  is  easily  distinguishable  from  the  three  cases 
relied  on  by  the  defendant.  In  the  Carvin  case  there  was 
no  defect  in  the  construction  of  the  water  ^^^  meter  which 
caused  the  accident.  The  cause  of  the  accident  in  that  case 
was  the  accumulation  of  a  small  amount  of  dirt  around  the 
flange  of  the  rim  of  the  water  meter,  on  which  the  cover  rested, 
which  raised  the  cover  thereof  out  of  its  proper  position,  and 
caused  it  to  slip  when  the  plaintiff  stepped  on  it.  There 
was  no  structural  defect  in  the  water  meter  and  it  did  not 
appear  that  the  dirt  had  been  allowed  to  remain  on  the  flange 
for  so  long  a  time  as  to  impute  notice  to  the  city. 

In  Baustian  v.  Young,  152  Mo.  317,  75  Am.  St.  Rep.  462, 
53  S.  W.  921,  the  sleepers  under  the  sidewalk  were  rotten, 
the  rain  had  washed  the  earth  away  from  below  the  side- 
walk, and  when  the  plaintiff  stepped  on  the  plank  sidewalk, 
it  gave  way  and  he  fell.  The  condition  of  the  sleepers  and 
the  gully,  so  washed  beneath  the  sidewalk,  were  latent  defects, 
which  an  inspection  from  the  surface  of  the  sidewalk  would 
not  have  disclosed. 

In  Buckley  v.  Kansas  City,  156  Mo.  16,  56  S.  W.  319,  the 
defect  was  a  crack  in  the  flange,  which  supported  the  glass 
covering  over  the  area-way,  and  so  far  as  then  appeared  to 
this  court,  the  cracks  were  latent  defects,  which  could  not 
have  been  discovered  from  an  examination  from  the  surface 
of  the  sidewalk. 

In  the  case  at  bar,  however,  the  defect  could  have  been  dis- 
covered from  an  examination  or  inspection  of  the  coal-hole 
and  its  cover  made  from  the  surface  of  the  street.  The  plain- 
tiff tried  the  case  upon  the  theory  of  the  petition,  that  the 
cover  to  the  coal-hole  was  too  light;  that  the  rim  around  the 
bottom  of  the  cover  was  too  shallow  and  too  small  in  diameter, 
causing  the  cover  to  be  loose  when  in  its  place,  and  that  the 
iron  framework  upon  which  the  cover  rested  was  at  or  near 
the  level  of  the  sidewalk,  so  that  the  cover,  when  placed  in 
|X)sition,  protruded  above  and  over  the  walk  and  di<l  not  fit 
tirmiy  over  the  hole,  but  was  liable  to  turn  and  become  dis- 
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placed  by  persons  steppiiij,'  upon  or  a^rainst  the  same,  thereby 
openinjr  the  hole  and  causinj?  the  person  to  fall  into  it. 

3.S1  jYni  contention  of  the  plaintitf  is  that  the  defect  com- 
plained of  was  a  structural  defect  and  could  have  been  dis- 
covered by  an  examination  or  inspection  made  from  the  sur- 
face of  the  sidewalk,  and  that  it  had  existed  from  the  bef?in- 
nintj.  Thus  it  easily  appears  that  this  case  does  not  fall  with- 
in the  principles  laid  down  in  the  three  cases  relied  on  by  the 
defendant. 

There  was  ample  evidence  offered  by  the  plaintiff  to  sup- 
port the  allefjations  of  the  petition  and  the  theory  upon  which 
the  plaintiff  tried  the  case  in  the  court  below. 

The  question,  therefore,  only  remains  whether  or  not  the 
city  is  liable  for  such  defects  in  its  sidewalks. 

Roe  V.  Kansas  City,  100  Mo.  1!)0,  13  S.  W.  404,  was  an  ac- 
tion for  damaj^es  caused  by  the  plaintiff  falling  in  a  trap-door 
on  the  sidewalk.  It  nppeared  that  the  hinjjes  of  the  door  had 
been  broken  and  tliat  it  was  in  such  condition  that  by  step- 
ping]: upon  some  parts  of  it,  it  would  tip  up,  and  that  the 
accident  to  the  plaiutilT"  occuri-ed  in  that  way.  The  defect 
in  the  door  had  existed  for  some  months  l)efore  the  accident. 
The  plaintiff  recovered  in  the  trial  court  and  the  judgment 
was  aflfirmed  b}'^  this  court. 

Barr  v.  Kansas  (^ity,  105  Mo.  550,  16  S.  W.  483,  was  an 
action  for  damages  caused  by  the  plaititifV  falling  into  a  sewer, 
the  cover  or  grating  ovt^r  whicli  liad  been  improperly  con- 
structed and  of  such  a  character  as  to  make  it  too  short  and 
too  narrow  to  ])ropcrly  cover  the  opening.  The  trial  court 
instructed  the  jury  that  it  was  the  duty  of  the  city  to  pro 
vide  a  reasonably  safe  and  sutVicient  covering  for  the  hole 
and  that  it  was  liable  if  it  failed  so  to  do.  This  court  said  : 
"If  the  city  officers  had  actual  knowledge  of  the  disjiiace- 
ment  of  the  cover  and  failed  to  securely  cover  it  within  a  rea- 
sonable time  before  the  accident,  they  were  guilty  of  negli- 
gence. If  the  hole  was  open  and  {)atent  for  such  a  length  of 
time  before  the  accident  as  that  the  city  officials  by  the  ex- 
ercise ""^*  of  ordinary  care  and  diligence  could  have  discov- 
ered it,  and  th(iy  (ThI  not,  they  were  guilty  of  negligence. 
.  .  .  .  The  hole  could  have  l»ccn  securely  covered  within  the 
hour  of  the  discovi'i-y  of  its  condition;  besides  the  displace- 
ment was  not  the  result  of  an  aceidfMit  or  the  wrongful  act  of 
another,  but  the  Tiatural  consc(|u<Mice  of  defects  in  its  orig- 
inal construction  by  tlie  city,  of  which  it  wa*;  charged   witk 
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notice  from  the  beginning,  and  which  it  was  under  a  continu- 
ing duty  to  repair." 

This  case  was  again  before  the  court,  121  Mo.  22,  25  S.  "W. 
562,  and  it  was  said:  "The  case  was  submitted  to  the  jury 
on  two  grounds  of  negligence  of  the  defendant:  1.  A  failure 
to  provide  a  reasonably  safe  covering  for  the  man-hole;  2. 
Negligence  in  leaving  the  hole  uncovered.  It  is  now  insisted 
on  behalf  of  the  defendant  that  there  was  no  evidence  of  neg- 
ligence in  failing  to  provide  a  suitable  covering,  and  hence 
the  issue  was  improperly  submitted  to  the  jury."  The  opinion 
then  describes  the  character  of  the  man-hole  and  the  grat- 
ing or  cover  over  the  same,  and  then  concludes  as  follows : 
"This  evidence  gives  a  perfect  and  complete  description  of 
the  casting  and  the  cover,  and  it  was  not  necessary  to  call 
witnesses  to  testify  in  terms  that  the  cover  was  too  small  and 
therefore  dangerous.  Had  such  evidence  been  introduced  it 
would  doubtless  have  been  objected  that  it  was  not  a  proper 
case  for  expert  evidence.  The  casting  and  its  cover  being  de- 
scribed, it  was  for  the  jury  to  say  whether  the  cover  was  rea- 
sonably safe.  This  easting  and  cover  were  placed  on  the 
surface  of  a  street  where  it  was  subject  to  jars  from  vehicles, 
and  the  conclusion  that  the  cover  was  too  small  or  not  prop- 
erly supported  is  a  reasonable  one — one  which  the  jury  could 
draw  from  the  evidence.  There  was  therefore  no  error  in 
submitting  this  issue  to  the  jury." 

Benjamin  v.  Metropolitan  St.  Ry.  Co.,  133  Mo.  274,  34  S. 
W.  590,  was  an  action  for  damages  for  injuries  received  from 
falling  into  a  coal-hole  in  front  of  the  defendant's  premises, 
located  ^^^  on  a  sidewalk.  The  plaintiif  stepped  on  the  cover 
over  the  coal-hole  which  turned  and  slipped  out  of  place,  by 
reason  of  which  her  foot  went  into  the  hole  and  she  was 
injured.  The  negligence  charged  was  the  improper  construc- 
tion of  the  coal-hole  and  cover,  and  in  all  essential  respects 
the  defect  complained  of  was  as  serious  as  that  here  involved. 
There,  as  here,  a  third  person  had  been  permitted  by  the  city 
to  construct  and  maintain  the  coal-hole  for  private  benefit  and 
use.  This  court  said:  "The  principle  is  well  settled  that  a 
city,  which  authorizes  excavations  in  its  streets,  is  not  entitled 
to  notice  of  the  dangerous  condition  in  which  they  have  been 
left,  in  order  to  hold  it  liable  for  injury  to  third  persons  occa- 
sioned thereby." 

The  theory  of  the  plaintiff's  petition  and  case  is,  that  the 
(rasting  constituting  the  top  and  cover  of  the  coal-hole  was 
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necessarily  a  dangerous  construction,  in  this,  that  the  cover 
was  too  light;  that  the  rim  around  the  under  side  of  the  cover 
was  too  shallow  and  too  small  in  diameter,  which  caused  the 
cover  to  fit  loosely  into  the  iron  framework;  that  the  iron 
framework  was  at  or  near  the  level  of  the  sidewalk,  so  that 
the  top  of  the  cover,  when  placed  in  position  on  the  top  of 
the  iron  framework,  protruded  over  the  edges  thereof,  and 
prevented  it  from  fitting  firmly  over  the  hole  and  rendered 
it  liable  to  turn  and  become  misplaced  by  persons  stepping 
upon  it.  The  evidence  shows  that  the  construction  was  an 
unusual  one  and  such  as  is  not  in  common  use  in  Kansas 
City.  From  the  description  contained  in  the  petition  and 
disclosed  by  the  evidence,  it  is  apparent  that  it  was  unlike 
(;oal-holes  and  their  covers  such  as  are  described  in  other  cases, 
where  there  is  a  flange  projecting  from  the  inside  of  the  iron 
framework  on  which  the  cover  rested,  and  where  the  cover 
fits  entirely  inside  of  the  iron  framework  and  is  so  constructed 
as  to  be  on  the  level  with  the  sidewalk.  Thus  it  appears  that 
in  this  case  the  construction  was  that  there  was  a  rim  under- 
neath the  cover,  and  that  instead  of  the  ^'^"*  cover  fitting  into 
the  iron  framework  it  rested  on  the  top  thereof,  and  the  edges 
of  tlie  cover  extended  over  the  iron  framework.  From  which 
it  is  apparent  that  if  the  cover  was  not  of  sufficient  weight, 
or  if  the  rim  underneath  it  was  not  deep  enough,  as  the  evi- 
dence shows  was  the  case  here,  the  result  would  be  that  when 
a  person  stepped  on  one  edge  of  the  rim  it  would  necessarily 
t-ause  the  opposite  side  of  the  cover  to  rise  up,  the  rim  on 
the  bottom  of  the  cover  to  become  disengaged  from  the  iron 
framework  and  the  lid  to  slip  so  as  to  allow  })ersons  to  be 
[»reeipitated  into  the  hole.  The  defects  complained  of  were 
shown  by  the  testimony  of  the  experts  to  be  such  as  would 
likely  produce  results  such  as  happened  in  this  case,  and  in 
addition  thereto,  the  practicjil  demonstration  made  by  the  wit- 
ness, I\Iatthews,  clearly  showed  that  the  construction  was  liable 
to  result  just  as  ha|)pened  in  this  case. 

It  thus  aj)pears  that  this  case  is  wholly  unlike  the  three 
cases  relied  on  by  the  (leTendant,  and  that  there  was  sufficient 
evidence  to  take  the  case  to  the  jury  upon  the  allegations  and 
proofs  made  by  the  j)laintitf. 

The  necessities  and  convenience  of  abutting  owners  maj'  be 
such  as  to  warrant  a  city  in  autliorizing  such  owners  to  cori- 
•jtruet  and  maintain  eoal-liolcs  in  the  sidewalks,  but  tlieir  pres- 
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ence  and  nature  necessarily  call  for  greater  care  and  closer 
inspection  by  the  city  and  its  officers  than  ordinary  sidewalks 
demand  where  no  such  conditions  exist.  Where  such  per- 
mission is  granted  by  the  city,  the  duty  immediately  arises, 
both  as  to  the  city  and  the  persons  constructing  the  same,  to 
use  ordinary  care  to  see  that  they  are  so  constructed  as  to  be 
reasonably  safe  for  public  use.  If  the  construction  is  such 
that  it  is  improper  or  unsafe  and  the  cover  is  liable  to  be  dis- 
l)laced,  the  city  is  not  entitled  to  actual  notice,  for  it  has 
constructive  notice  from  the  beginning:  Barr  v.  Kansas  City, 
105  Mo.  550,  16  S.  W.  483;  McGaffigan  v.  City  of  Boston, 
149  Mass.  289,  21  N.  E.  371;  Tiedeman  on  Municipal  Cor- 
iwrations,  sec.  298;  Roe  v.  Kansas  City,  100  Mo.  190,  13 
S.  W.  404. 

385  There  was  therefore  no  error  in  overruling  the  defend- 
ant's demurrer  to  the  evidence. 

2.  The  second  error  assigned  is,  the  action  of  the  trial  court 
in  modifying  and  giving  defendant's  instruction  No.  5.  That 
instruction  as  ask6d  was  as  follows:  ''The  court  instructs  the 
jury  that  there  is  no  evidence  in  this  case  of  actual  knowl- 
edge upon  the  part  of  any  official  of  the  defendant  city  of 
the  alleged  defective  construction  of  the  coal-hole,  rim  and 
cover.  [And  though  you  may  find  and  believe  from  the  evi- 
dence that  said  coal-hole,  cover  and  rim  were  defectively 
eonstructed,  yet,  if  you  further  find  that  such  defective  con- 
struction could  not  have  been  discovered  by  a  person  exer- 
cising ordinary  care  and  prudence  walking  over  said  side- 
walk, then  your  verdict  should  be  for  the  defendant  city.]  " 
The  court  modified  this  instruction  by  striking  out  the  por- 
tion in  brackets.  It  is  contended  that  by  so  striking  out  such 
portion,  the  court  authorized  a  verdict  for  the  plaintiff,  or 
refused  to  direct  a  verdict  for  the  defendant,  even  though 
the  defect  was  a  latent  one. 

The  contention  is  untenable.  The  first  instruction  given  for 
the  plaintiff  covered  the  whole  theory  upon  which  the  plain- 
tiff's case  was  predicated,  and  declared  that  the  defendant  was 
liable  if  the  original  construction  was  necessarily  a  dangerous 
one,  and  if  the  coal-hole  in  such  condition  had  existed  for  a 
sutficient  length  of  time  for  the  defezidant  to  have  discovered 
and  corrected  the  same.  The  theory  of  the  defendant's  in- 
struction No.  5,  as  asked,  was  that  if  the  defect  was  such  that 
\t  could  not  have  been  discovered  by  a  person  exercising  or- 
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dinary  care  and  prudence  while  walking  over  the  .sidewalk,  tlie 
defendant  wa.s  not  liable,  even  though  the  original  construc- 
tion may  have  been  a  dangerous  one. 

The  instruction,  as  asked,  did  not  correctly  state  the  law. 
Persons  pa.s.sing  along  a  sidewalk  may  or  may  ^***  not  dis- 
cover latent  defects  in  the  sidewalk,  but  it  is  no  part  of  their 
duty  to  look  for  them.  It  is  the  duty  of  a  city  and  its  officers 
to  look  for  defects.  For  this  rea.son,  the  court  properly  struck 
out  that  portion  of  the  instruction.  But  aside  from  this,  there 
is  really  no  question  of  latent  defect  in  the  construction.  The 
construction,  such  as  it  was,  could  have  been  easily  detected 
and  ascertained  from  an  inspection  of  the  coal-hole  and  its 
cover  made  from  the  surface  of  the  sidewalk.  It  did  not  even 
require  the  removal  of  the  cover  to  the  coal-hole  for  an  in- 
spector to  see  that  it  was  both  an  unusual  and  a  dangerous 
construction.  The  fact  that  the  top  of  the  coal-hole  extended 
over  the  rim  of  the  iron  framework  instead  of  fitting  firmly 
into  the  iron  framework,  was  of  itself  .sufBcient  to  attract  the 
attention  of  an  inspector  exercising  ordinary  care,  and  tt  cause 
him  to  examine  it  more  closely  and  to  condemn  it. 

Moreover,  the  liability  of  the  city  in  this  case  did  not  de- 
pend upon  an  actual  notice,  for  it  was  the  duty  of  the  city 
from  the  beginning  to  see  that  the  coal-hole  it  permitted  to 
be  placed  in  one  of  its  sidewalks  was  a  reasonably  safe  con- 
struction. 

There  was,  therefore,  no  error  in  modifying  the  instruction, 
but,  on  the  contrary,  the  instruction  as  given  was  more  favor- 
able to  the  defendant  than  it  was  entitled  to  under  the  plain- 
tiff's theory  of  the  case.  The  defendant's  theory  of  the  case 
was  that  the  coal-hole,  as  originally  constructed,  was  a  .safe 
construction,  but  that  it  was  rendered  unsafe  by  the  act  of 
Mrs.  Miller,  who  occupied  the  hou.se  abutting  that  portion  of 
the  street,  in  raising  the  coal-hole  and  propping  it  up  early 
in  the  morning  of  the  day  of  the  accident,  for  the  purpose 
of  admitting  air  to  the  cellar,  and  that  such  condition  had  not 
existed  long  enough  before  the  accident  to  impute  notice  t(i 
the  city.  This  idea  was  expressed  in  defendant's  instruction 
No.  8,  which  was  modified  and  given  by  the  court,  and  which 
instruction  will  be  presently  considered. 

^**''  3.  The  third  error  assigned  is,  the  ruling  of  the  court  in 
modifying  and  giving  defendant's  instruction  No.  8. 

That  instruction  as  asked  was  as  follows:  "The  court  in- 
structs the  jury  that  thouuh  you  may  believe  from  the  evi- 
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dence  that  said  coal-hole,  rim  and  cover  were  defectively  con- 
structed so  that  the  cover  would  slip  out  of  place  when  stepped 
upon,  yet,  if  you  find  that  said  coal-hole  had  been  raised  up 
or  displaced  by  someone  before  plaintiff  fell,  and  that  because 
said  cover  was  raised  up  or  displaced,  it  slipped  when  plain- 
tiff stepped  upon  it,  and  caused  plaintiff  to  fall  into  the  hole, 
then  your  verdict  should  be  for  the  defendant  city." 

The  court  modified  this  by  adding,  "provided,  you  further 
believe  and  find  from  the  evidence  that  such  displacement  was 
obvious;  that  is,  that  it  was  of  such  character  that  an  ordin- 
arily prudent  person  in  passing  over  such  walk  could  have 
observed  and  avoided  the  same." 

The  instruction,  as  asked,  was  manifestly  predicated  upon 
the  theory  that  ^Irs.  IVTiller  had  raised  and  propped  up  the 
cover  over  the  coal-hole  on  the  morning  of  the  accident,  and 
that  the  city  had  not  had  time  to  be  charged  with  notice 
thereof,  and  was  not  liable  for  the  WTong  of  the  witness  in 
so  doing.  The  criticism  of  the  ruling  of  the  court  in  this 
regard  is,  that  it  permitted  the  plaintiff  to  recover,  though 
the  cover  was  so  propped  up,  provided  the  position  was  obvi- 
ous to  a  passerby,  and  thereby  broadened  the  issue  and  au- 
thorized a  recovery  upon  an  issue  not  raised  by  the  plead- 
ings, and  that  the  liability  of  a  city  for  defects  in  a  side- 
walk, caused  by  the  acts  of  a  third  person,  does  not  depend 
upon  whether  the  defect  was  obvious  to  the  person  injured  or 
not;  and  counsel  illustrate  their  position  by  saying  that  the 
instruction  as  modified  would  authorize  a  recovery  where  the 
defect  was  latent,  but  would  not  ^^^  authorize  a  recovery 
where  the  defect  was  patent  or  obvious,  and  that  the  city  is 
not  liable  for  latent  defects,  but  is  only  liable  for  defects 
which  could  be  observed  by  the  exercise  of  ordinary  care. 

The  plaintiff  did  not  seek  to  recover  because  of  defects  that 
were  caused  by  the  acts  of  a  third  person,  and  which  had  not 
existed  long  enough  to  impute  notice  to  the  defendant.  In 
other  words,  the  plaintiff  did  not  ask  to  recover  upon  grounds 
or  theories  not  raised  by  the  petition.  The  instruction  was 
based  upon  a  theory  of  the  case  which  was  raised  by  the  de- 
fendant, and  not  by  the  plaintiff. 

This  case,  therefore,  does  not  come  within  the  rule  laid  down 
by  this  court  in  Chitty  v.  St.  Louis  etc.  Ry.  Co.,  148  Mo.  64, 
49  S.  W.  868,  and  cases  of  like  character.  The  instruction, 
as  asked  by  the  defendant,  declared  the  law  to  be  that  the  de- 
fendant was  not  liable  for  defects  caused  by  the  act  of  a  third 
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person.  The  instruction  was  too  broad,  for  a  city  is  liable  for 
defects  in  a  street  caused  by  third  persons,  if  it  permits  them 
to  remain  after  it  has  constructive  notice  thereof.  And  the 
case  made  by  the  defendant  in  this  regard  was  not  simply  an 
i.solated  instance  of  a  defect  in  a  sidewalk  caused  by  the 
act  of  a  third  person,  but  that  defect,  according;  to  the  wit- 
nesses who  testified  to  its  existence,  had  continued  every  day 
for  six  weeks  to  two  months  before  the  date  of  the  accident : 
Carriugton  v.  City  of  St.  Louis,  89  Mo.  208,  58  Am.  Rep. 
108,  1  S.  W.  240;  Fehlhauer  v.  St.  Louis,  178  Mo.  635,  77 
S.  W.  843. 

The  city,  therefore,  was  chargeable  with  notice  of  such  con- 
tinuing act  of  the  third  person  in  raising  and  propping  up 
the  cover  over  the  coal-hole,  and  by  the  exercise  of  ordinary 
care  could  have  remedied  it.  The  theory  of  the  modification 
by  the  court  was,  that  the  plaintiff  was  not  entitled  to  re- 
cover if  the  defect  cau.sed  by  the  third  per.son  consisted  of  an 
obvious  defect.  If  the  defect  was  obviou.s  and  the  plaintiff 
failed  to  observe  it  and  was  injured,  he  could  not  recover  from 
anyone,  for  his  act  would  have  been  the  proximate  cause  of 
the  ^**'*  injury.  The  act  creating  the  defect,  in  such  in.stance, 
would  have  been  a  remote  cause. 

The  general  rule  of  law  is,  that  when  a  third  j)erson  causes 
a  dangerous  condition  to  exist  in  a  highway,  the  city  is  not 
liable  for  injuries  resulting  therefrom,  unless  the  condition 
existed  for  such  a  length  of  time  as  to  impute  notice  to  the 
city,  or  unless  the  cit}'  had  actual  knowledge  thereof.  If  the 
facts  in  this  case  had  showed  such  to  be  the  case,  the  court 
should  have  instructed  the  jury  in  the  language  of  the  in- 
struction asked.  But  the  same  witness  who  af'l'ortied  the 
basis  of  the  instruction,  by  testifying  that  she  had  raised  the 
cover  on  the  morning  of  the  accident,  also  testified  that  she 
had  done  the  same  thing  every  day  for  six  weeks  to  two 
months  before  the  date  of  the  accident.  Under  such  a  state  of 
facts  the  court  would  have  been  fully  justified  in  refusing 
instruction  No.  8  entirely,  and  this  being  true,  the  modifica- 
tion of  that  instruction  made  by  the  court  did  not  injuriously 
affect  the  defendant  at  all. 

4.  The  defendant  next  contends  that  the  verdict  was  the 
result  of  pas.siou  and  jirejudice. 

The  gist  of  this  contention  is,  that  the  evidence  is  so  over- 
whelmingly in  favor  of  the  defendant  that  the  court  mu.st 
necessarily  find  that  the  jury  were  guilty  of  passion  or  preju- 


Oct.  1905.]  Dbake  v.  Kansas  City.  773 

dice.  The  argument  is,  that  the  plaintiff  is  the  only  witness 
who  testified  that  the  cover  was  lying  flat  in  its  place  over 
the  coal-hole  at  the  time  he  stepped  on  it,  and  that  his  testi- 
mony is  contradicted  by  that  of  Mrs.  Miller,  who  says  she 
propped  it  up  on  the  morning  of  the  accident;  by  that  of 
Mrs.  Keebaugh,  who  says  she  saw  it  so  propped  up;  hy  that 
of  Mrs.  Cohn  and  Mrs.  Samuels,  who  said  that  the  plaintilf 
was  looking  across  the  street  at  some  houses  in  process  of  con- 
struction when  he  stepped  on  the  cover ;  and  by  that  of  Albert 
Stedman,  a  witness  for  the  plaintiff,  who  testified  '"^^^  that 
he  saw  the  cover  about  five  minutes  before  the  accident,  and 
that  it  was  slightly  out  of  position. 

If  it  be  conceded  that  the  testimony  was  just  as  stated, 
nevertheless,  it  would  not  be  sufficient  to  establish  the  charge 
that  the  verdict  was  the  result  of  passion  and  prejudice. 
For  it  was  the  province  of  the  jury  to  believe  or  disbelieve  any 
of  the  witnesses  who  testified  in  the  case,  and  it  was  the  priv- 
ilege of  the  jury  to  believe  the  testimony  of  the  plaintiff  if 
the  jury  were  satisfied  that  his  version  of  the  case  was  the 
correct  one. 

Aside  from  all  this,  however,  there  is  no  necessary  and 
irreconcilable  conflict  between  the  testimony  of  the  plaintiff 
and  other  witnesses.  It  may  be  true  that  Mrs.  Miller  had 
propped  up  the  cover  over  the  coal-hole,  and  that  Mrs.  Kee- 
baugh had  seen  it  so  propped  up  on  the  morning  of  the  acci- 
dent, but  neither  of  them  testified  that  it  was  so  propped 
up  at  the  time  of  the  accident,  and  Mrs.  Miller  testified 
that  she  was  not  at  home  when  the  accident  occurred.  Like- 
Avise,  it  may  be  true,  as  stated  by  Mrs.  Cohn  and  Mrs.  Samuels, 
that  the  plaintiff  was  looking  across  the  street  at  the  moment 
he  stepped  on  the  cover,  yet  this  would  not  establish  that  the 
cover  was  lying  flat  or  was  propped  up  or  was  slightly  out 
of  position.  It  may  be  true,  as  stated  by  Mr.  Stedman,  that 
five  minutes  before  the  accident  the  cover  was  slightly  out  of 
position,  and  yet  it  may  likewise  be  true  that  the  cover  was 
lying  flat  and,  so  far  as  the  plaintiff'  could  see  from  the  posi- 
tion he  was  in  before  he  stepped  on  it,  that  it  was  apparently 
in  place. 

This  analysis,  however,  is  not  intended  as  a  comment  upon 
the  weight  of  the  evidence,  but  simply  to  show  that  there  is 
nothing  in  the  testimony  to  induce  a  fair  conclusion  or  belief 
that  the  verdict  of  the  jury  was  the  result  of  passion  or 
prejudice. 
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A  careful  e.varniuatiou  of  the  testimony,  and  of  the  instruc- 
tions fjiven  and  refused,  compels  the  conviction  that  the  case 
was  fairly  prcsentcnl  to  the  jury;  that  there  is  substantial  evi- 
dence to  support  the  verdict;  that,  in  *""**  view  of  the  serious 
and  painful  and  permanent  character  of  the  injuries  inflicted 
upon  the  plaintiff,  the  damages  assessed  cannot  fairly  be  said 
to  be  excessive,  and  therefore  there  is  no  legal  ground  upon 
which  this  court  can  interfere  with  the  finding  of  the  jury 
and  the  judgment  of  the  circuit  court.  The  judgment  is  af- 
firmed. 

All  concur. 


The  Liability  of  Mutiiripal  Corporations  to  persons  injuro<l  by  r««son 
of  defects  in  public  streets  is  discussed  in  the  monogra|)liic  notes  to 
Dudley  v.  Fleming^sburg.  103  Am.  St.  Rep.  257;  Goddard  v.  Ilarpswcll. 
30   Am.    St.   Rep.    384;    Browning   v.    Springfield,   63    Am.    Dec.    350. 

The  Duty  and  Liability  of  Property  Owners  in  respect  to  ^oal-boles 
whicii  they  construct  in  the  sidewalk  are  considered  in  West  C'hioago 
Masonic  Assn.  v.  Cohn,  192  III.  210,  85  Am.  St.  Rep.  327;  Dickson 
V.  Holli.ster,  123  Pa.  St.  421.  10  Am.  St.  Rep.  533;  .Tennings  v.  Van 
Schaick,  108  N.  Y.  530.  2  Am.  St.  Rep.  459;  Barry  v.  Terkildsen. 
72  Cal.  254,  1  Am.  St.  Rop.  55.  The  duty  and  liability  of  a  city  in 
respect  to  coal-holes  in  sidewalks  are  considered  in  Duncan  v.  Phil- 
adelphia, 173  Pa.  St.  550,  51  Am.  St.  Rep.  780.  It  is  the  duty  of  a 
city,  when  it  allows  a  house  owner  to  maintain  a  hatchway  in  a  side- 
walk, to  see  that  it  is  so  located  and  constructed  as  not  ^o  be  un- 
necessarily insecure  for  persons  passing  when  it  is  open:  McCMure 
V.  Sparta,  84  Wis.   209,  3G  Am.  St.   Rep.  924. 


ST.  LOUIS  V.  LIESSIXG. 

[190  Mo.  404,  89  .S.  W.  611.] 

CONSTITUTIONAL  LAW— Regulation  of  Sale  of  Milk.— Tt  is 

comi)et"iit  l'<ir  the  city  of  St.  Louis  to  fix.  by  onlitiancc,  the  standard 
of  qu.'ility  of  milk  sold  within  the  nuniici[)ality,  and  to  prohibit  the 
sale   of  milk  of  a  (juality   inferior   to   that   standard,      (pp.   783,   784.) 

CONSTITUTIONAL  LAW— Rogiilatioii  of  Sale  of  Milk.— An 
oriiiii.'uir,  whicti  fixes  tlic  stainhiril  of  (juality  of  milk  sold  in  the 
city.  ]irescribes  the  nut  hod  by  which  the  milk  is  to  be  tested,  and 
ciiargcs  tlie  city  chemist  with  the  duty  of  analyzing  milk  submitted 
to  liitn  by  iiisjicctors,  whii-li  analysis  is  tiot  conclusive,  is  not  uncon- 
stitutional as  coinniit  t  iiiLj  to  a  sinj^jlc  otiiccr  absolute  power  in  eon- 
t  roiling  a  neci'ssary  article  ol'  food.      (p.  784.) 

CONSTITUTIONAL  LAW— Regulation  of  Sale  of  Milk.— An 
ordinance  exacting  a  re^nst  rat  iioi  fee  of  one  dollar  per  aniiutn  from 
milk  vend(^rs,  aiul  an  occupation  tax  of  two  <lollars  and  a  half  for 
'■ach  six  months  of  the  year,  and  twenty-five  dollars  from  wlioles.tlers, 

■-:     tint      oppressive.        (pp.     7^.".     7'!'>.  \ 
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CONSTITUTIONAL  LAW— Ordinance  Invalid  in  Part.— The 
provision  of  an  ordinance  making  it  a  crime  to  sell  milk  below  a 
specified  standard,  if  severable  from  and  not  dependent  upon  other 
invalid  provisions  of  the  enactment,  may  be  susceptible  of  enforce- 
ment,    (p.   786.) 

CONSTITUTIONAL  LAW— Title  of  Ordinance.— The  general- 
ity of  the  title  to  an  ordinance  is  no  objection,  so  long  as  it  is 
not    made    to    cover    legislation    incongruous    in    itself,      (p.    788.) 

CONSTITUTIONAL  LAW — Title  of  Ordinance. — Sound  policy 
and  legislative  convenience  dictate  a  liberal  construction  of  the  title 
and  subject  matter  of  enactments  to  maintain  their  validity,  (p. 
788.) 

EVIDENCE. — Judicial  Notice  of  Municipal  Ordinances  will  not 
be  taken  by  the  courts  of  Missouri,     (p.  788.) 

PUBLIC  OFFICER — Manner  of  Appointment. — Where  a 
municipal  charter  requires  the  city  chemist  to  be  appointed  by  the 
mayor  and  approved  by  the  council,  an  ordinance  is  not  invalid  be- 
cause it  requires  his  appointment  to  be  also  approved  by  the  board 
of  health,     (pp.  788,  789.) 

INDICTMENT— Whether  Indefinite.— An  information  for  sell- 
ing milk  below  the  standard  fixed  by  ordinance,  which  specifically 
advises  the  defendant  of  the  time,  place,  and  particular  in  which 
he   has   violated   the   ordinance,   is   sufficiently   definite,     (p.   789.) 

E.  F.  Stone,  for  the  appellant. 

Charles  W.  Bates  and  William  F.  Woerner,  for  the  respond- 
ent. 

•*'^  GANTT,  J.  This  is  a  prosecution  by  the  city  of  St. 
Louis  against  the  defendant,  for  violation  of  section  18  of  or- 
dinance 20,808  of  said  city.  The  defendant  was  fined  and 
appealed  to  the  St.  Louis  court  of  criminal  correction.  The 
third  count  in  the  information  is  as  follows:  "It  is  further 
charged  that  T.  Liessing,  the  defendant  aforesaid,  on  the  four- 
teenth day  of  January,  1903,  and  on  divers  other  days  and 
times  prior  thereto,  did,  opposite  3027  S.  Broadway",  in  the 
city  of  St.  Louis  and  state  of  Missouri,  then  and  there  control, 
carr}^  and  expose  for  sale  milk,  which  said  milk  did  show  on 
analysis  less  than  seven-tenths  of  one  per  cent  ash,  the  said 
ash  being  estimated  by  weighing  the  residue  after  incineration 
of  the  total  solids  at  a  dull  red  heat  until  all  the  organic  mat- 
ter had  been  destroyed.  Contrary  to  the  ordinance  in  sucli 
cases  made  and  provided."  A  motion  Avas  made  by  the  de- 
fendant to  quash  this  information  on  twelve  different  grounds 
as  follows : 

"*"^  ''1.  Because  the  statement  filed  herein  against  the  de- 
fendant charges  the  defendant  with  no  violation  of  the  city 
ordinance. 
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■'2.  Becau.se  the  charge  herein  contained  in  said  statement 
is  so  indefinite,  vague  and  uncertain  that  no  valid  judgment 
can  be  rendered  under  the  same  against  the  defendant. 

"3.  Because  the  ordinance  upon  which  the  prosecution  is 
based  and  predicated  is  unconstitutional  and  void  in  that  it  is 
repugnant  to  the  provisions  of  section  28,  article  4,  of  tho 
constitution  of  the  state,  and  also  of  section  13,  article  3,  of  the 
charter  of  the  city  of  St.  Louis,  in  that  said  ordinance  contains 
more  than  one  subject  and  the  subject  matter  of  said  ordinanco 
is  not  clearly  expressed  in  the  title  to  the  same. 

"4.  Because  .said  ordinance  is  unconstitutional  and  void  for 
the  reason  that  the  same  is  unrea-sonable  in  the  provisions  and 
it  is  practically  impossible  to  comply  with  and  enforce  the 
.same. 

"5.  Because  said  ordinance  is  unconstitutional  and  voiW 
for  the  reason  that  it  is  repugnant  to  section  4,  article  2,  and 
.section  30,  article  2,  of  the  constitution  of  this  state,  in  that  it 
deprives  the  defendant  of  his  natural  rights  to  liberty  and 
enjoyment  of  the  gains  of  his  own  industry  and  of  his  prop- 
erty and  liberty  without  due  process  of  law. 

"6.  Becau.se  the  ordinance  is  unconstitutional  and  void  in 
that  it  is  inconsistent  with  the  statutes  of  this  state. 

"7.  Because  .said  ordinance  is  unconstitutional  and  void  in 
that  it  is  beyond  the  power  of  the  municipal  a-ssembly  of  thi' 
city  to  enact  the  same. 

"8.  Becau.se  said  ordinance  is  \uiconstitutional  and  void  in 
that  the  charter  of  the  city  of  St.  Louis  contains  no  express 
grant  to  the  municipal  assembly  of  the  city  to  enact  the  same. 

"9.  Because  said  laws  and  ordinance  on  which  *'*'  this 
prosecution  is  based  are  void  and  unconstitutional  in  that  they 
were  enacted  under  and  contain  an  unlawful  deleiration  of 
power. 

"10.  Because  the  laws  and  ordinance  in  question  are  void 
and  unconstitutional  in  that  they  are  class  legislation  and 
provide  for  taxation  under  the  form  and  name  of  a  license. 

"11.  Because  said  ordinance  as  a  whole  is  void  and  in  vio- 
lation of  section  28,  article  3,  of  the  charter  of  St.  Louis,  in 
that  sections  27  and  29  of  said  ordinance  are  in  conflict  with 
the  general  ordinance  of  a  prior  date,  to  wit,  article  9,  chapter 
11,  of  ordinance  19,991,  which  ordinance  has  not  been  repealed 
in  express  terms  by  the  ordinance  under  which  this  prosecu- 
tion is  brought. 
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"12.  Because  said  ordinance  is  void  and  unconstitutional 
for  the  reason  that  it  is  repugnant  to  section  1,  article  14,  of 
the  amendments  of  the  constitution  of  the  United  States  in 
that  it  deprives  the  defendant  of  his  liberty  and  property 
without  due  process  of  law  and  denies  him  the  equal  protection 
of  the  law." 

Section  18  of  ordinance  20,808  of  the  city  of  St.  Louis  is  as 
follows:  "Sec.  18.  No  milk  shall  be  sold,  kept,  offered  or  ex- 
posed for  sale,  stored,  exchanged,  transported,  conveyed,  car- 
ried or  delivered,  or  with  such  intent  as  aforesaid  be  in  the 
care,  custody,  control  or  possession  of  anyone,  unless  it  show 
on  analysis  not  less  than  three  per  cent  by  weight  of  butter 
fat,  eight  and  five-tenths  per  cent  solids  not  fat,  and  seven- 
tenths  of  one  per  cent  ash,  of  Avhich  fifty  per  cent  shall  be  in- 
soluble in  hot  water.  Provided,  however,  that  in  contested 
analysis  of  milk  condensed  under  this  ordinance,  butter  fat 
shall  be  estimated  gravimetrically  by  the  Adams  Paper  Coil 
process;  total  solids  by  evaporation,  and  nonfatty  solids  by 
difference  between  total  solids  and  butter  fat,  '*'"  and  ash  by 
weighing  the  residue  after  incineration  of  total  solids  at  a  dull 
red  heat  until  all  the  organic  matter  is  destroyed.  Anyone 
violating  any  one  of  the  provisions  of  this  section  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof 
be  punished  by  a  fine  of  not  less  than  twenty-five  dollars  nor 
more  than  one  hundred  dollars  for  each  and  every  offense." 

The  testimony  of  ]\Iilk  Inspector  Comer  showed  that  the 
defendant  was  on  the  day  charged  in  the  information  deliver- 
ing milk  in  his  regular  milk  wagon  at  1227  South  Broadway. 
St.  Louis;  the  inspector  "took  a  sample  of  milk  from  his 
wagon,"  or  rather  in  his  presence  from  the  customer  to  whom 
he  had  just  sold  the  same,  and  gave  as  a  reason  why  he  did 
not  take  it  from  the  can  in  the  defendant's  wagon  was  because 
the  defendant  dumped  some  cream  into  the  can  before  the  in- 
spector could  get  a  chance  to  take  a  sample  out  of  the  can. 
This  sample,  with  proper  precaution  to  preserve  same  in 
proper  condition,  was  turned  over  to  the  city  chemist  for  an- 
alysis on  the  same  day  within  an  hour  or  two.  City  Chemist 
Walter  Bernays  testified  as  to  the  identity  of  the  sample,  and 
that  it  was  received  by  him  on  the  same  day  it  was  taken  b>- 
the  inspector.  About  12  o'clock  he  made  the  analysis,  and 
testified  that  this  milk  contained  "sixty-five  one-hundredths 
per  cent  of  ash."     Doctor  Bernays  described  the  method  used 
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to  determine  the  ash  as  follows:  "Weigh  accurately  a  plati- 
num dish,  add  approximately  five  cubic  centimeters  of  milk, 
weigh  the  platinum  dish  plus  the  milk  accurately;  that  gives 
the  weight  of  the  milk;  evaporate  in  water  both  to  apparent 
tlr\'ne.ss  brought  to  con.stant  weight,  thus  determining  the  total 
solids.  The  dish  containing  the  total  solids  is  placed  in  a 
larger  nickel  dish  and  the  whole  heated  at  a  low  heat  somewhat 
less  than  a  dull  red  until  all  the  organic  matter  is  de- 
stroyed and  the  ash  perfectly  white.  1  tested  the  heat  to  see 
that  there  was  no  chloride  of  sodium  and  potassium.  '*''*  I  did 
this  by  heating  a  weighted  quantity  of  pure  sodium  chloride 
and  potassium  in  the  same  manner  and  ascertained  there  was 

no  loss  of  weight In  other  words,  the  method  used  for 

determining  the  ash  is  accurate;  there  is  no  loss."  He  further 
testified  that  there  was  another  method  known,  which,  how- 
ever, "is  a  modification  of  the  same  method,  in  which  before 
incineration  some  nitric  acid  is  added  to  facilitate  incinera- 
tion," and  that  with  this  exception,  "it  is  the  same  identical 
method."  On  cross-examination  he  defined  "a.sh"  to  be  the 
mineral  constituent  of  milk  left  after  all  the  organic  matter 
is  destroyed  by  incineration.  He  stated  that  he  followed  the 
ordinance  and  incinerated  the  total  solids  in  the  analysis  of 
the  sample  of  defendant's  milk  to  a  dull  red  heat  until  all  the 
organic  matter  was  destroyed.  He  explained  that  there  were 
other  methods  of  a.scertaining  the  amount  of  ash  in  milk,  but 
there  was  no  decided  difference  in  the  results,  and  that  they 
must  give  practically  the  same  results,  though  there  might 
be.  a  very  slight  difference.  He  also  testified  that  compared 
with  the  average  cow's  milk,  the  amount  of  a.sh  required  by 
the  ordinance  was  below  the  average. 

The  defendant  on  his  part  called  three  experts — Gottschalk, 
Richter  and  Keiser.  TJiere  were  some  discrepancies  between 
their  testimony  and  that  of  Dr.  Bernays  on  scientific  points. 
<  Jottschalk  testified  that  other  methods  might  be  used  than 
that  prescril)ed  by  the  onliiianee  to  determine  the  per  cent  of 
ash.  The  one  he  thought  the  jnost  reliable  was  a  long  method 
not  ordinarily  carried  out  on  that  account.  In  his  opinion,  ns 
well  as  the  otiier  two  experts,  the  test  imposed  by  the  ordinance 
was  not  the  best.  None  of  tliem,  however,  testified  as  to  any 
facts  in  this  ca.se,  Jior  did  the  defendant  call  any  witness  to 
rontradict  any  of  the  city's  testimony  as  to  the  actual  facts. 
.\t  the  conclusion  of  the  testimony  the  defendant  asked  an  in- 
struction in  the  nature  of  a  demurrer  to  the  evidence  which 
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was  overruled  '^'^  and  defendant  excepted.  He  then  prayed 
the  court  to  give  the  following  instructions : 

"The  court  sitting  as  a  court  instructs  the  court  sitting 
as  a  jury  that  the  ordinance  upon  which  the  statement  in  this 
case  is  based  is  unconstitutional  and  void,  and  for  that  reason 
this  suit  cannot  be  maintained,  and  the  verdict  of  the  court 
sitting  as  a  jury  must  be  for  the  defendant. 

"The  court  sitting  as  a  court  instructs  the  court  sitting  as  a 
jury  that  the  ordinance  upon  which  the  statement  in  this  case 
is  based  is  invalid  for  the  reason  that  it  is  unreasonable  as  a 
matter  of  law  and  as  shown  to  be  by  the  evidence  in  this  case, 
and  the  court  sitting  as  a  jury  must  find  and  return  a  verdict 
for  the  defendant  "^ — which  were  denied  and  the  defendant 
duly  excepted. 

As  already  said,  the  court  found  the  defendant  guilty  of 
violation  of  the  ordinance  and  fined  him  twenty-five  dollars 
and  costs.  In  due  time  the  defendant  filed  motions  for  new 
trial  and  in  arrest  of  judgment,  which  were  overruled,  and 
exceptions  saved,  and  an  appeal  allowed  to  this  court.  This 
appeal  is  in  this  court  on  two  grounds:  1.  Because  the  city 
of  St.  Louis,  a  political  subdivision  of  the  state,  is  a  party  to 
the  action;  and  2.  Because  the  constitutionality  of  the  St. 
Louis  milk  ordinance  is  directly  challenged  and  involved  in 
the  determination  of  this  appeal. 

1.  The  ordinance  upon  M'hich  this  prosecution  is  based  is 
challenged  as  unconstitutional  on  various  grounds,  and  we 
will  endeavor  to  examine  them  seriatim.  It  is  first  said  that 
the  production,  sale  and  distribution  of  milk  is  a  legitimate 
and  lawful  occupation,  conducted  as  a  matter  of  right  and 
not  as  a  privilege,  and  that  unusual  and  arbitrary  restrictions 
cannot  be  lawfully  imposed  upon  it  by  ordinance,  nor  can 
harsh,  expensive  and  burdensome  provisions  be  enacted  against 
persons  engaged  in  an  innocent  and  useful  business  so  as  to 
deprive  '****^  them  of  the  right  to  devote  their  property  thereto 
and  destroy  their  freedom  and  liberty. 

The  ordinance  assailed  has  for  its  subject  matter  the  inspec- 
tion of  milk  and  cream  and  the  regulation  of  the  sale  thereof. 
It  is  obviously  a  police  regulation  to  guard  against  the  sale 
.or  dissemination  of  an  unwholesome  and  injurious  quality  of 
milk  and  cream  and  to  protect  the  public  against  imposition, 
fraud  and  deception  as  to  an  article  of  food  almost  universally 
used  by  the  people.  The  city  of  St.  Louis,  as  has  been  repeat- 
adly  declared  by  this  court,  derives  its  charter  in  pursuance  of 
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constitutional  provisions,  and  the  police  powers  delegated 
therein  are  conferred  by  the  state  upon  the  municipality,  and 
so  long  as  they  are  not  inconsistent  with  the  constitution  and 
laws  of  the  state  they  are  valid  upon  all  who  come  within  their 
scope  and  authority :  City  of  St.  Louis  v.  Fischer,  167  Mo. 
654,  99  Am.  St.  Rep.  614,  67  S.  W.  872,  64  L.  R.  A.  679: 
Fischer  v.  St.  Louis,  194  U.  S.  361,  24  Sup.  Ct.  Rep.  378,  48 
L.  ed.  1018 ;  Kansas  City  v.  Marsh  Oil  Co.,  140  Mo.  458,  41 
S.  W.  953.  By  the  express  provision  of  section  26,  article  3 
of  the  charter  of  St.  Louis,  authority  is  given  "for  the  inspec- 
tion of  butter,  cheese,  milk,  lard  and  other  provisions,"  and 
' '  to  secure  the  general  health  of  the  inhabitants  by  any  meas- 
ure necessary,"  and  "to  pass  all  such  ordinances  as  may  be 
expedient  in  maintaining  the  peace,  good  government,  health 
and  welfare  of  the  city,  its  trade,  commerce  and  manufac- 
tures." None  of  the  objects  sought  to  be  secured  by  the  char- 
ter are  of  more  importance  than  the  health  of  its  inhabitants, 
and  ordinances  having  such  in  view  have  been  often  upheld 
as  an  exercise  of  the  police  power  of  the  state  delegated  to  the 
city:  City  of  St.  Louis  v.  Gait,  197  Mo.  8,  77  S.  W.  876,  63 
L.  R.  A.  778 ;  Ferrenbach  v.  Turner,  86  Mo.  416,  56  Am.  Rep. 
437;  Smith's  Mod.  L.  Mun.  Corp.,  sec.  1322  et  seq. ;  Gross- 
man v.  Lurman,  192  U.  S.  189,  24  Sup.  Ct.  Rep.  234,  48  L.  ed. 
401.  The  provisions  of  the  federal  constitution,  invoked  by 
appellant,  were  not  designed  to  interfere  with  the  exercise  of 
the  police  power  by  the  states,  and  they  have  not  shorn  the 
states  of  their  police  power  to  *^^  regulate  trades  and  occupa- 
tions so  as  to  guard  against  injury  to  the  public,  nor  of  regulat- 
ing the  use  of  property  so  as  to  prohibit  that  which  is  injurious 
and  dangerous  to  the  community:  St.  Louis  v.  Fischer,  ItiT 
Mo.  654,  99  Am.  St.  Rep.  614,  67  S.  W.  872,  64  L.  R.  A.  67!t : 
State  V.  Addington,  77  Mo.  110;  State  v.  Boekstruck,  136  Mo. 
335,  38  S.  W.  317;  Powell  v.  Commonwealth,  114  Pa.  St.  265, 
60  Am.  Rep.  350,  7  Atl.  913;  Powell  v.  Pennsylvania,  127  T'. 
S.  678,  8  Sup.  Ct.  Rep.  992,  1257,  32  L.  ed.  253.  Perhaps  on 
no  one  subject  has  this  police  power  been  affirmed  as  often  as 
the  right  to  inspect  and  regulate  the  sale  of  milk  and  cream. 
Numerous  decisions  of  courts  of  last  re.sort  .sustain  the  right 
of  cities,  in  safeguarding  the  health  of  their  citizens  and  in 
the  prevention  of  de<'eption  upon  them,  by  fixing  a  reasoual)l«' 
standard  of  purity,  to  lie  scientifically  ascertained,  of  niillN- 
and  cream  sold  witliin  their  limits  and  prohibiting  the  sale 
of  milk  of  the  quality   inferior  to    that    required  by    such 
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municipal  standard.  When  the  courts  have  come  to  deal  with 
such  municipal  regulation  they  have  announced  the  rule  that 
if  the  article  is  universally  conceded  to  be  so  wholesome  and 
innocuous  that  the  court  may  take  judicial  notice  of  it,  the 
legislature  under  the  constitution  has  no  right  to  absolutely 
prohibit  it,  but  if  there  is  a  dispute  as  to  the  fact  of  its  un- 
wholesomeness  for  food  or  drink,  then  the  legislature  can 
either  regulate  or  prohibit  it.  The  constitutionality  of  the 
law  is  not  to  be  determined  upon  a  question  of  fact  in  each 
case,  but  the  courts  determine  for  themselves  upon  the  fun- 
damental principles  of  our  constitution  that  the  act  of  the  leg- 
islature or  municipal  assembly  is  not  to  be  declared  void  un- 
less the  violation  of  the  constitution  is  so  manifest  as  to  leave 
no  room  for  reasonable  doubt:  State  v.  Layton,  160  Mo.  474, 
83  Am.  St.  Rep.  487,  61  S.  W.  171,  62  L.  R.  A.  163,  and  cases 
cited.  Subject  to  the  foregoing  qualification  the  courts  start 
out  with  a  presumx:)tion  in  favor  of  an  act  of  the  General  As- 
sembly or  the  municipal  authorities  passed  for  the  regulation 
and  inspection  of  food  products.  It  '^^^  will  scarcely  be  as- 
serted that  all  milk  is  so  wholesome  and  nutritious  that  there 
can  be  no  doubt  in  the  mind  of  the  court  of  its  wholesomeness. 
To  do  so  would  be  to  deny  our  common  experience,  and  to  con- 
demn legislation  on  this  subject  in  almost  every  state  in  the 
Union.  In  People  v.  Cipperly,  37  Hun,  319,  Learned,  P.  J., 
announced  that  the  court  not  take  judicial  notice  whether  milk 
below  the  standard  is  or  is  not  unwholesome  or  dangerous  to 
the  public  health.  In  that  case  the  defendant  took  the  ground 
that  the  legislature  of  New  York  could  not  under  the  constitu- 
tion prohibit  the  sale  of  milk  drawn  from  healthy  cows  which 
in  its  natural  state  fell  beloAV  the  standard  fixed  by  the  act, 
unless  such  milk,  or  articles  made  from  it,  was  in  fact  unwhole- 
some or  dangerous  to  the  public  health.  The  learned  justice 
asked  the  question,  "Is  that  to  be  a  question  for  the  jury? 
If  so,  the  court  must  charge  the  jury,  in  each  case,  that  if 
they  find  milk  below  the  standard  to  be  unwholesome,  then 
the  statute  is  constitutional;  if  they  find  it  to  be  wholesome, 
then  the  statute  is  uncon.stitutional.  Evidently  a  constitutional 
question  cannot  be  settled,  or  rather  unsettled,  in  that  way; 
the  constitutionality  would  vary  with  the  varying  judgments 
of  juries.  Either,  then,  the  legislature  can  forbid  the  sale  of 
milk  below  a  certain  standard,  or  else  cannot  do  this  whether 
such  milk  be  in  fact  wholesome  or  not.  If  they  may  fix  a 
standard,  they  must  judge  whether  or  not  milk  below  that 


782  AiMKRiCAN  State  Reports,  Vol.  109.     [Missouri, 

standard  is  wholesome.  The  court  cannot  review  that  jud^r- 
ment. "  His  view.s  were  adopted  by  the  court  of  appeals  in 
the  same  case  in  101  N.  Y.  G34,  4  N.  E.  107.  That  it  was 
within  the  letrislative  |x)wer  he  adds:  "It  may  be  known  to  the 
legislature  that  certain  kinds  of  foods  produce  difTeront  de- 
U'rees  of  richness  in  milk,  and  it  may  be  known  to  the  legisla- 
ture that  certain  kinds  of  foods  will  cause  a  great  flow  of 
watery  milk,  and  it  may  be  known  by  the  legislature  that 
this  watery  milk  supplied  as  food  to  children  cheats  them  with 
an  appearance  ^**^  of  nourishment  and  deprives  them  of  that 
nutritious  food  which  they  need.  It  may  be  known  to  the 
legislature  that  milk  below  the  standard  which  was  fixed  by 
this  law  is  unsuitable  for  food  and  should  not  be  sold.  At  any 
rate,  all  that  is  a  matter  for  the  legislature."  And  the  learned 
judge  applies  the  test  that  the  courts  may  declare  a  law  uncon- 
stitutional when  it  appears  on  its  face  that  it  is  not  intended 
to  promote  the  .public  health  and  would  have  no  such  results, 
but  that  a  law  fixing  the  standard  for  the  purity  of  milk  on  its 
face  is  evidently  intended  for  the  public  health,  and  such  be 
ing  the  case  it  was  within  the  legislative  power  to  enact  it. 

That  case  is  in  entire  harmony  with  the  decision  of  this 
court  in  State  v.  Layton,  160  :\ro.  474.  83  Am.  St.  Rep.  487. 
01  S.  W.  171.  02  L.  R.  A.  103. 

In  State  v.  Campbell,  04  N.  IT.  402,  10  Am.  St.  Rep.  419, 
13  Atl.  585,  a  statute  ])rohibiting  the  sale  of  adulterated  milk 
and  providing  that  milk  should  be  deemed  adulterated  when- 
ever it  showed  on  analysis  over  eighty-seven  per  cent  water 
or  under  thirteen  per  cent  milk  solids,  was  sustained  by  the 
snprenie  court,  and  this  though  the  defendant  olTered  to  sliow 
that  pure  milk  from  his  cows  showed  less  than  the  required 
solids.  The  court  said:  "The  statute  tends  to  discourage  the 
breeding  of  a  certain  class  of  cattle  for  the  supply  of  the  n)ilk 
market.  The  difilculty  of  guarding  against  the  adulteration 
of  milk  may  have  influenced  the  legislature  in  fixing  a  stand- 
ard of  richness.  Practically  it  makes  no  difference  whether 
milk  is  diluted  after  it  is  drawn  from  the  cow,  or  whether  it  is 
made  water\'  b}'  giving  her  such  food  as  will  produce  milk  of 
an  inferior  ((uality,  or  whether  the  dilution,  regarded  by  the 
legislature  as  excessive,  arises  from  the  nature  of  a  particular 
animal  or  a  particular  breed  of  cattle.  The  .sale  of  such  milk 
is  a  fraud  which  the  statute  was  designed  to  suppress.  It  is 
a  valid  exercise  of  tlie  police  }K)wer  for  the  prevention  of 
Ifaud  and  llie  protection  of  the  public  health,  and  is  constitu- 
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tional. "  And  the  court  "***"*  quoted  with  approval  from 
Learned,  P.  J.,  in  People  v.  Cipperly,  37  Hun,  324. 

In  State  v.  Smyth,  H  R.  I.  100,  51  Am.  Rep.  344,  a  statute 
fixing  the  standard  of  milk  at  not  over  eighty-eight  per  cent 
water,  not  less  than  t\i»]ve  per  cent  solids,  and  not  less  than 
two  and  one-half  per  cent  milk  fats,  and  providing  that  milk 
not  of  that  standard  shall  be  deemed  adulterated,  was  sus- 
tained by  the  supreme  court  of  the  state,  the  court  saying : 
"It  is  equally  a  fraud  on  the  buyer  whether  the  milk  was 
originally  good  and  has  been  deteriorated  by  water,  or 
whether  in  its  natural  state  it  is  so  poor  that  it  contains  the 
same  proportion  of  water  as  that  which  had  been  adulterated. 
Again,  since  it  may  sometimes  happen,  though  we  presume  in- 
frequently, that  milk  as  it  comes  from  the  cow  is  below  the 
standard  of  quality,  it  would  be  difficult  to  prove  that  its  pooi* 
quality  was  due  to  adulteration,  although  in  a  large  majority 
of  cases  such  would  probably  be  the  fact.  By  putting  .such 
milk  in  the  same  category  with  adulterated  milk,  the  prose- 
cution is  relieved  from  the  difficulty,"  etc.  It  was  held  fur- 
ther that  the  law  was  not  unconstitutional  on  the  ground  that 
it  was  unequal  and  partial  in  its  operation  and  discrimination 
in  favor  of  owners  of  cows  which  gave  rich  pure  milk  and 
against  ox^Tiers  of  cows  giving  milk  of  inferior  quality. 

Without  repeating  the  reasoning  of  the  courts  it  must  suffice 
to  say  that  the  same  principle  is  announced  in  Weigand  v. 
District  of  Columbia,  22  App.  Cas.  (D.  C.)  559;  State  v. 
Fourcade,  45  La.  Ann.  717,  40  Am.  St.  Rep.  249",  13  South.  187  : 
State  V.  Dupa(iuier,  46  La.  Ann.  577,  49  Am.  St.  Rep.  334. 
15  South.  502,  26  L.  R.  A.  162;  State  v.  Stone,  46  La.  Aim. 
147,  15  South.  11 ;  Deems  v.  City  of  Baltimore,  80  :Md.  164. 
45  Am.  St.  Rep.  339,  30  Atl.  648,  26  L.  R.  A.  541 ;  Blazier  v. 
Miller,  10  Hun,  435;  City  of  Norfolk  v.  Flynn,  101  Va.  473. 
99  Am.  St.  Rep.  918,  44  S.  E.  717,  62  L.  R.  A.  771 ;  State  v. 
Smith,  69  Ohio  St.  196,  68  N.  E.  1044;  Commonwealth  v. 
Proctor,  165  I\Iass.  38,  42  N.  E.  335 ;  People  v.  Kibler,  106  X. 
Y.  321,  12  N.  E.  795 ;  State  v.  Schlenker,  112  Iowa,  642,  84 
Am.  St.  Rep.  360,  84  N.  W.  698,  51  L.  R.  A.  347. 

So  that  the  validity  and  constitutionality  of  the  ordinance 
as  a  police  regulation  in  its  general  characteristics  '*****  and 
its  general  scope  and  purpose  rest  upon  satisfactory  rea- 
sons as  well  as  upon  the  great  weight  of  authority  in  this 
country.  The  specific  provision,  the  validity  of  Avhich  is  in 
question  in  this  case,  is  that  part  of  section  18.  prohibiting  the* 
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sale  of  milk  showing  an  analysis  of  less  than  seven-tenths  of 
one  per  cent  of  ash.  This  in  effect  is  the  same  as  fixing  the 
amount  of  milk  fats,  or  solid  matter,  that  the  milk  must  con- 
tain, which  is  one  of  the  nutritious  ingredients  in  milk,  and 
the  diminution  of  which  deteriorates  the  quality  of  milk  in  a 
corresponding  degree.  Authorities  above  cited  are  all  in  har- 
mony on  the  proposition  that  it  is  perfectly  competent  in  the 
interest  of  the  health  of  a  community  to  fix  the  standard  of 
(]uality,  and  there  is  nothing  unreasonable  or  oppressive  in  the 
ordinance  in  that  respect. 

2.  The  specific  objection  to  the  ordinance  made  by  the  de- 
fendant is  that  it  commits  to  the  will  of  a  single  officer  prac- 
tically absolute  power  in  controlling  this  necessary  article  of 
food.  It  may  be  seriously  doubted  whether  this  objection  is 
open  for  review  in  the  condition  of  the  pleadings  and  evi- 
ilcnce,  inasmuch  as  section  18  is  the  only  portion  of  the  ordin- 
ance involved  in  the  pleadings  or  proof,  or  motion  for  a  new 
trial,  but  as  the  case  is  thoroughly  briefed  on  both  sides  on 
this  proposition,  we  do  not  deem  it  amiss  to  consider  this  ob- 
j.^etion   at  this  time. 

Referring  to  this  first  section  of  the  ordinance  providing 
that  the  inspection  shall  be  placed  in  charge  of  the  city  chem- 
ist, in  connection  Avith  section  18,  it  is  plain  that  the  fixing  of 
the  legal  standard  to  Avhich  all  milk  is  subjected  is  not  left  to 
the  city  chemist,  but  was  adopted  by  the  municipal  assembly 
itself,  and  not  only  so,  but  the  method  and  the  standard  by 
which  milk  is  t©  be  tested  is  also  fixed  as  a  definite  rule  of  ac- 
tion by  which  all  persons  dealing  in  milk  are  to  be  governed. 
Dealers  in  milk  would  unquestionably  have  a  much  more  valid 
urievance  if  each  case  had  to  be  submitted  to  **'^**  the  police 
justice  or  a  jury  to  determine  the  standard  of  milk  according 
to  their  own  ideas  and  making  their  individual  judgment  a 
standard  of  right  and  wrong.  The  ordinance  as  passed,  in- 
stead of  leaving  the  standard  of  milk  to  the  caprice  of  the  city 
chemist,  contains  a  permanent  legal  provision  which  operates 
generally  and  impartially  for  its  enforcement.  The  fact  that 
the  city  chemist  has  charge,  with  the  duty  of  analyzing  all 
milk  submitted  to  liini  by  the  various  inspectors,  in  no  sense 
(jcpi'ives  the  seller  of  milk  of  any  constitutional  right.  Tt  was 
pointed  out  by  the  supreme  court  of  the  United  States  in 
Fischer  v.  St. "Louis,  104  U.  S.  361,  24  Sup.  Ct.  Rep.  378,  48 
L.  ed.  1018.  that  it  was  perfectly  competent  to  delegate  such  i 
power  as  is  conferred  upon  the  cit}'  chemist  by  this  ordinance 


Oct.  1905.]  St.  Louis  v.  Liessing.  785 

to  a  single  individual.  In  Wilson  v.  Eureka  City,  173  U.  S. 
32,  19  Sup.  Ct.  Rep.  317,  43  L.  ed.  603,  an  ordinance  provid- 
ing that  no  person  should  move  any  building  into  or  upon  any 
of  the  public  streets,  etc.,  without  a  written  permission  of  the 
mayor,  or  president  of  the  city  council,  or  in  their  absence 
a  councilor,  was  challenged  on  the  ground  that  it  connnitted 
the  rights  of  the  plaintiff  to  the  unrestricted  discretion  of  a 
sijigle  individual  and  thereby  removed  them  from  the  domai  i 
of  the  law,  but  the  supreme  court  of  the  United  States  held 
that  the  ordinance  was  valid  and  was  based  on  the  necessity 
of  the  regulation  of  rights  by  uniform  and  general  laws ;  and 
ill  Gundling  v.  City  of  Chicago,  177  U.  S.  183,  20  Sup.  a. 
Rep.  633,  44  L.  ed.  725,  an  ordinance  of  the  city  of  Chicago 
authorizing  the  issue  of  a  license  by  the  mayor  of  the  said  city 
to  sell  cigarettes,  and  forbidding  their  sale  without  license, 
was  held  no  violation  of  the  federal  constitution,  and  the 
amount  of  the  tax  named  for  the  license  was  in  the  power 
of  the  state  to  fix.  In  that  case  the  contention  was  that  the 
ordinance  vested  arbitrary  power  in  the  mayor  to  grant  or 
i-efuse  such  license,  and  that  such  arbitrary  power  was  a  viola- 
tion of  the  fourteenth  amendment  to  the  constitution  of  the 
United  States,  but  the  court  held  that  it  was  not  an  unusual 
ease  that  discretion  "*^^  should  be  lodged  by  law  in  public 
officers  or  bodies  to  grant  or  withhold  licenses  to  keep  divers 
other  places  for  the  sale  of  spirituous  liquors  and  the  like, 
when  one  of  the  conditions  is  that  the  applicant  should  be  a  fit 
person  for  the  exercise  of  the  privilege  and  the  fact  of  such 
offenses  submitted  to  the  judgment  of  an  officer  or  board 
named.  Nowhere  in  the  ordinance  before  us  is  an  analysis  of 
the  city  chemist  made  conclusive  of  the  quality  of  milk  sold 
or  offered  for  sale  by  a  dealer  in  milk,  but  the  particular  sec- 
tion challenged  in  this  ease  simply  provides  one  uniform 
standard  of  quality  of  milk  and  for  a  uniform  test  in  case  of 
contested  analysis  of  milk  condemned  under  this  ordinance. 
The  owner  of  the  milk  is  in  no  manner  deprived  of  his  right 
to  contest  the  analysis  of  the  city  chemist,  but  it  is  his  right 
and  privilege  when  prosecuted  for  violation  of  this  section  to 
liave  his  milk  tested  by  other  competent  chemists  and  by  the 
same  standard,  so  that  it  cannot  be  said  that  such  dealers  are 
deprived  of  due  process  of  law  in  the  protection  of  their  per- 
sonal rights  of  property :  State  v.  Newton,  45  N.  J.  L.  4G9. 
Am.   St.  Eep.,  Vol.  109—50 
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The  validity  of  the  provision  providing  for  the  inspection 
of  milk  violates  no  law  or  constitutional  right  of  the  defend- 
ant; the  registration  fee  exacted  for  the  conducting  of  the 
milk  business  is  only  one  dollar  per  annum,  and  the  occupa- 
tion tax  is  only  two  dollars  and  a  half  for  each  six  months  of 
the  year,  and  twenty-five  dollars  for  wholesalers.  It  is  ap- 
parent that  there  is  nothing  oppressive  in  the  amount  of  the 
registration  fee  or  the  occupation  tax.  In  State  v.  Dupaquier, 
46  La.  Ann.  577,  49  Am.  St.  Rep.  334,  15  South.  502,  26  L. 
R.  A.  162,  an  ordinance  of  the  city  of  New  Orleans  requiring 
venders  of  milk  to  the  public  to  furnish  gratuitously  on  appli- 
cation of  the  sanitary  inspector  samples  of  milk  not  exceeding 
one-half  pint  for  inspection  and  analysis,  was  held  not  mi- 
constitutional  as  forcing  dairymen  to  furnish  evidence  against 
themselves  or  as  taking  private  ^****  property  for  public  use 
without  compensation.  In  that  case  the  decision  in  Common- 
wealth v.  Carter,  132  Mass.  12,  was  freely  quoted  from.  In 
the  latter  case  it  was  held  that  a  statute  of  Massachusetts 
authorizing  inspectors  of  milk  to  enter  all  carriages  used  in 
the  conveyance  of  milk,  and  whenever  they  have  rea.son  to 
believe  any  milk  found  therein  is  adulterated,  to  take  speci- 
mens thereof  for  the  purpose  of  analyzing  or  otherwise  satis- 
factorily testing  the  same,  was  constitutional,  the  court  say- 
ing: ''Private  property  is  held  subject  to  the  exercise  of  such 
public  rights,  for  the  common  benefit;  and  in  the  case  of  li- 
censed dealers  in  merchandise,  the  injury  suffered  by  insi)ec- 
tiou  is  accomplished  by  advantages  which  must  be  regarded 
as  a  sufficient  conipensatiou :  Bancroft  v.  City  of  Cambridge, 
126  Mas.s.  438." 

Such  a  seizure  of  milk  for  the  purpose  of  examination  is  a 
reasonable  method  of  inspection  and  does  not  require  a  war- 
rant; it  is  a  supervision  under  the  laws  by  a  public  officer  of 
a  trade  which  concerns  the  pu])Iic  health,  and  is  within  the 
police  power  of  the  eonuiionwealth :  Commonwealth  v.  Ducey, 
126  Mass.  269. 

In  State  v.  Newton,  45  N.  J.  L.  469,  it  was  held  that  the 
ninth  section  of  the  act  which  conferred  upon  the  city  inspec- 
tor of  milk  power  to  condemn,  pour  upon  the  ground  or  return 
to  the  consignor  any  milk  wliieh  he  finds  upon  inspection  to  be 
atluUerated,  was  constitutional,  and  it  was  further  held  that 
the  provision  as  to  the  analysis  of  milk  was  not  intended  to 
operate  as  a  rule  of  evidence  to  be  conclusive  of  the  guilt  of 
the  defendant  in  selling  adulterated  milk,  but  it  was  sii^iply 
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intended  to  prohibit  the  sale  of  milk  under  a  certain  standard 
of  excellence,  and  this  exercise  of  authority  was  within  the 
police  power  of  the  city. 

3.  The  learned  counsel  for  the  defendant  has  attacked 
various  and  sundry  other  provisions  of  this  ordinance 
outside  of  section  18  under  which  this  prosecution  was 
betrun  and  has  been  maintained.  Section  18  is  '**^  clearly 
severable  from  any  other  provision  of  this  ordinance  concern- 
ing which  there  can  be  any  doubt,  and  can  be  enforced 
independently  of  any  of  the  other  provisions  attacked. 
The  rule  is  well  settled  in  this  state  that  where  cer- 
tain provisions  or  ordinances  or  law  are  assailed  which  of 
themselves  are  valid  and  are  severable  from  and  not  de- 
pendent upon  invalid  parts,  the  whole  enactment  will  not  be 
declared  void  because  of  such  invalid  portions,  provided  this 
will  not  defeat  the  general  object  of  the  enactment.  We  must 
declite  to  investigate  and  decide  upon  the  validity  of  various 
provisions  of  this  ordinance  to  which  counsel  have  referred  us 
because  in  our  opinion  section  18  is  a  valid  provision  and 
susceptible  of  enforcement  without  any  reference  to  such  other 
section  of  the  ordinance :  State  v.  Bockstruck,  136  Mo.  335.  38 
S.  W.  317. 

4.  It  is  insisted,  however,  that  this  ordinance  is  unconstitu- 
tional and  invalid,  for  the  reason  that  it  contains  more  than 
one  subject  and  the  subject  matter  of  said  ordinance  is  not 
clearly  expressed  in  the  title  of  the  same.  In  City  of  Tarkio 
V.  Cook,  120  Mo.  1,  41  Am.  St.  Rep.  678,  25  S.  W.  202,  it 
was  held  that  the  constitutional  provision  of  this  state  that 
no  bill  should  contain  more  than  one  subject,  which  should 
be  clearly  expressed  in  the  title,  was  intended  to  apply  only  to 
legislation  and  has  no  application  to  ordinances  of  cities: 
but  section  13  of  article  3  of  the  charter  of  St.  Louis  is  also 
invoked.  Conceding,  as  we  do,  that  the  charter  must  control. 
it  is  perfectly  obvious,  we  think,  that  this  ordinance  is  not 
violative  of  this  charter  provision.  The  title  of  the  ordinane<> 
is  an  ordinance  to  license  and  regulate  the  sale  of  milk  and 
cream,  to  provide  for  the  inspection  thereof  and  prescribi' 
penalties  to  prevent  the  sale  and  distribution  of  any  but  pure, 
wholesome  milk  and  cream,  and  to  fix  the  minimum  limit  of  i1  ■; 
composition  and  defining  its  quality,  being  ordinance  No 
20,808,  approved  August  27,  1902.  All  the  provisions  of  tlir 
ordinance  are  germane  ^''^**  to  the  one  subject  of  regulating 
the  business  of  vending  milk  and  cream,  and  the  generality 
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of  the  title  is  not  an  objection  so  long  as  it  is  not  made  to  cover 
lejfislation  incongruous  in  itself.  Sound  policy  and  legis- 
lative convenience  dictate  a  liberal  construction  of  the  title 
and  subject  matter  of  enactments  to  maintain  their  validity. 
There  is  but  one  subject  to  this  ordinance  and  that  is  clearly 
expressed  in  the  title:  City  of  St.  Louis  v.  Weitzel,  130  Mo. 
cm,  31  S.  W.  1045;  State  v.  Whitaker,  160  Mo.  59,  60  S.  W. 
1068. 

5.  Again,  the  defendant  asserts  that  this  ordinance  20,808 
is  void  because  it  conflicts  with  the  former  general  ordinance 
not  expressly  repealed,  to  wit,  ordinance  17,157,  or  sections 
478,  481,  483,  484,  519,  522  of  the  municipal  code,  such  ex- 
pressed repeal  of  inconsistent  or  conflicting  ordinances  being 
required  by  section  28  of  article  3  of  the  city  charter.  Ordi- 
nance 17,157  was  not  offered  in  evidence  or  referred  to  in  any 
way  in  the  criminal  court,  nor  is  it  referred  to  in  the  motion 
for  new  trial.  Nothing  is  better  settled  in  this  state  than 
that  courts  will  not  take  judicial  notice  of  the  ordinances  of 
municipalities:  City  of  St.  Louis  v.  Roche,  128  Mo.  541,  31 
S.  W.  915,  and  cases  there  cited.  It  is  plain,  therefore,  that 
if  ordinance  20,808  is  in  any  manner  in  conflict  with  that  ordi- 
nance, it  was  not  made  to  appear  in  the  trial  of  the  case,  and 
this  court  cannot  consider  it. 

().  Hut  learned  counsel  of  the  defendant,  while  urging  that 
ordinance  20,S08  is  invalid  because  it  does  not  expressly  repeal 
ordinance  17,157,  a.sserts  that  the  latter  ordinance  is  unconsti- 
tutional and  void  because  the  mode  and  manner  of  the  ap- 
pointnicnt  of  the  city  chemist  is  not  in  compliance  with  th(» 
provisions  of  the  charter,  sections  2,  5,  7,  8,  9,  11,  14,  of  article 
4,  placing  the  appointing  power  in  the  mayor  and  city  council 
and  nowhere  else.  His  contention  is  based  upon  the  fact  thai 
section  478  of  the  municipal  code  creates  the  office  of  city 
chemist,  and  provides  that  he  shall  be  appointed  by  the  mayor 
with  the  approval  of  the  board  of  health  and  ■*^*  subject  tt) 
confirmation  by  the  city  council.  The  insistence  is  that  be- 
cause the  ordinance  re(|uiros  the  approval  of  the  board  of 
health  in  the  appoint niciit  of  the  city  chemist  it  violates  the 
charter  provision.  Several  answers  suggest  themselves  to  this 
proposition.  Sections  478  to  485,  inclusive,  of  the  municipal 
code,  creating  the  office  of  city  cliemist,  were  not  introduced 
in  evidence;  therefore,  stri(>tly  speaking,  they  are  not  before 
us  for  review.  l)ut  if  they  arc.  aiul  concediniz-  all  that  counsel 
claims  thoy  are,  we  think  there  is  no  inrrii   in  the  contention. 
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By  that  ordinance  the  city  chemist  is  appointed  by  the  mayor 
and  confirmed  by  the  council,  just  as  the  charter  requires,  and 
the  charter  does  not  anywhere  prohibit  other  qualifications 
which  may  be  deemed  necessary  by  the  municipal  assembly. 
The  mere  fact  that  he  should  be  approved  by  the  board  of 
health,  in  addition  to  the  other  qualifications  provided  by  the 
charter,  certainly  in  no  manner  disqualifies  him.  If  that  re- 
quirement was  contrary  to  the  charter  it  would  simply  be 
void,  but  would  not  affect  the  other  legal  steps  which  were 
followed  in  his  appointment  in  pursuance  of  the  charter,  but 
certainly  it  does  not  lie  in  the  mouth  of  the  defendant  in  this 
case  to  object  that  greater  qualifications  were  required  and  de- 
manded of  the  city  chemist  than  provided  by  charter,  and  the 
same  may  be  said  of  the  other  point  that  under  section  484 
the  removal  of  this  officer  differs  from  that  pointed  out  in  the 
charter,  since  the  ordinance  itself  says  that  he  should  be  sub- 
ject to  all  the  laws  and  regulations  governing  city  officers; 
that  the  municipal  assembly  had  the  right  to  create  the  office 
of  city  chemist,  and  define  his  duties  under  sections  28  and 
45  of  article  4  of  the  charter,  and  to  provide  for  his  removal, 
section  26  of  article  3  of  the  charter,  there  can  be  no  sort  of 
(luestion. 

7.  The  information  was  and  is  sufficient.  It  specifically  ad- 
vised defendant  of  the  time  and  place  and  the  particular  in 
which  he  had  violated  the  ordinance.  ^^^  Nothing  more  defi- 
nite was  necessary  to  apprise  the  defendant  of  the  nature  of  the 
complaint  against  him.  The  testimony  was  sufficient  to  justify 
the  court  in  finding  for  the  plaintiff,  and  outside  of  the  attack 
on  the  validity  of  the  ordinance,  there  was  practically  no  de- 
fense. That  the  defendant  sold  milk  at  the  time  and  place 
charged  which  fell  below  the  legal  standard  there  can  be  no 
reasonable  doubt.  We  hold  the  ordinance  to  be  a  valid  exer- 
cise of  the  police  power  conferred  upon  the  city,  and  not  open 
to  any  of  the  objections  urged  against  it,  and  the  judgment 
is  accordingly  affirmed. 

Brace,  C.  J.,  Marshall,  Burgess,  Valliant,  Fox  and  Lamm, 
JJ.,  concur. 


The  Provision  of  an  Ordinance  Requiring  Venders  of  Milk  within  the 
city  to  register  with  the  health  commissioner  and  pay  a  registration 
fee,  is  upheld  as  a  valid  police  regulation  in  St.  Louis  v.  Gratcman 
Dairy  Co.,  190  Mo.  492,  89  S.  W.  017.  Au  ordinance  prohibiting  th'' 
sale  of  cream  which  contains  less  than  twelve  per  cent  of  butter 
fat  is  pronounced  a  valid  exercise   of  the  police  power  in  St.  Louis 
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V.  Renter,  190  Mo.  514,  89  S.  W.  628.  And  in  St.  Louis  v,  Grafcman 
Dairy  Co.,  190  Mo.  507,  89  S.  W.  627,  it  is  held  that  an  ordinance 
forbidding  the  sale  of  milk  unless  it  shows  on  analysis  not  loss  than 
three  per  cent  by  weight  of  butter  fat,  "estimated  gravimetrically 
by  the  Adams  paper  coil  process,"  cannot  be  said,  as  a  matter  of 
law,  to  prescribe  an  unreasonable  method  for  ascertaining  the  amount 
of  butter  fat.  In  St.  Louis  v.  Polinsky,  190  Mo.  516,  89  S.  W. 
625,  an  ordinance  prohibiting  the  sale  of  milk  and  cream  containing 
coloring  matter  is  declared  constitutional:  Sec,  in  this  connection,  tlie 
note  to  State  v.  Rogers,  85  Am.  St.  Rej).  400.  So,  in  St.  Ijouis  v. 
Schuler,  190  Mo.  524,  89  S.  W.  621,  an  ordinance  forbidding  the  sale 
of  milk  containing  a  preservative  is  pronounced  constitutional.  It 
is  within  the  police  power  of  a  state  to  ]>rohibit  the  sale  of  adul- 
terated milk:  State  v.  Schlenker,  112  Iowa.  642,  84  Am.  St.  Rep. 
360.  But  a  statute  which  prohibits  the  preservation  of  dairy  products 
except  by  the  use  of  salt,  sugar,  and  s{)irltuous  liquors,  and  prohibits 
their  sale,  no  matter  how  harmless  the  ingredients  used  may  be,  or 
how  efliciently  they  attain  their  purpose,  is  an  improper  exercise  of 
the  police  power:  People  v.  Biesecker,  169  N.  Y.  5.!.  88  Am.  St. 
Rep.  5.'^4.  An  ordinance  declaring  that  no  dairy  or  cow  stal)le  shall 
be  esta])lished  or  maintained  within  the  limits  of  the  city  without 
permission  from  the  municipal  assembly  by  ordinance  is  not  uncon- 
stitutional: St.  Louis  v.  Fischer.  167  Mo.  654.  90  .\m.  St.  Rep. 
614.  Neither  is  a  provision  of  a  city  sanitary  code  providing  that  no 
milk  shall  be  sold  within  the  limits  of  the  city  without  a  permit 
from  the  board  of  health:  People  v.  Vandecarr,  175  X.  Y.  440.  IftS 
Am.  St.  Rep.  781.  As  to  the  constitutionality  of  ordinances  provid- 
ing for  the  inspection  of  milk  and  requiring  venders  nl'  milk  to 
take  out  a  license,  see  Norfolk  v.  Flvnn,  101  Va.  473,  99  Am.  St. 
Rep.  918. 


STATE  V.  GORDON. 

[191  Mo.  114,  89  S.  \V.  1025.] 

HOMICIDE. — Words  of  Reproach,  however  grievous,  do  not 
constitute  a  j)rov<)cation  sullicicnt  to  tree  a  person  rommitting  a 
homicide  from  the  guilt  of  murder,     (p.  797.) 

SELF-DEFENSE. — A  Person  Who  Applies  Opprobrious  Lan- 
guage or  insulting  ipithets  to  another,  thereby  pro\(iki?ig  an  attmk 
which    he    voluntarily   resists,   has   a    right    of   self-defense,      (p.    798.) 

ASSAULT. — Opprobrious  Words  or  insulting  ei'illicts  arc  not 
such    a   provocation    as   will   justify    a    felonious   assault,      (p.    800.) 

SELF-DEFENSE — Voluntarily  Engaging  in  Difficulty. — On.' 
does  not  lorfeit  the  right  of  self-defense  merely  because  lie  vol- 
untarily  engages   in    a    dilliculty.      (p.    801.) 

SELF-DEFENSE. — Mere  Words  of  Reproach  or  opprobrious 
epithets  tk)  iK)t,  constitutt!  such  a  provocation  as  will  {)iit  the  speaker 
in  the  wrong,  if  it  becomes  necessary  for  him  in  his  own  defense  to 
kill  the  person  to  whom  they  are  addressed  when  he  makes  an  at- 
tack,     (p.    .S(i2.) 

SELF-DEFENSE — Apprehension  of  Danger. — It  is  not  ufi-vs- 
sary,  in  order  to  acijuit  on  the  ground  of  self-ilefense,  that  the  dan- 
g(  r  should  have  bei  n  real  or  actual,  or  that  danger  should  have 
been  impending  and  al)ont  to  fall  U})on  the  defendant;  it  is  neces- 
sary only  that  tlie  jury  l)elie\-e  that  the  accused  hml  rrasrinable  cause 
to  ap[>rehend  that  tlier(>  w.is  itiiine'liate  danger  of  a  disi^n  1o  corn- 
mit  ;i  felony  or  \'>  <lo  ;,'reat  bodily  iia.rm  to  LiiC  defuiid^uit  about  to 
be  accomplished,     (p.  bU3.) 
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NEW  TEIAIi — ^Incompetency  of  Jurors. — ^It  wonld  be  a  flagrant 
abuse  of  discretion  on  the  part  of  a  circuit  court  in  refusing  a 
new  trial  on  the  ground  of  the  incompetency  of  some  of  the  jurors 
in  a  criminal  trial,  to  justify  an  interference  by  the  supreme  court. 

(p.    804.) 

0.  Guitar,  S.  Turner,  J.  L.  Stephens,  J.  C.  Gillespy,  E.  W. 
Hinton  and  W.  M.  Williams,  for  the  appellant. 

Herbert  S.  Hadley,  attorney  general,  and  John  Kennish, 
assistant  attorney  general,  for  the  appellee. 

"^  GANTT,  J.  On  the  eighteenth  day  of  October,  1902, 
the  grand  jnry  of  Boone  county,  Missouri,  at  the  October 
term  of  the  circuit  court,  returned  an  indictment  against  the 
defendant,  charging  him  with  murder  in  the  first  degree  of 
Hugo  G.  Doelling  on  the  eighth  day  of  July,  1902.  The  de- 
fendant was  duly  arraigned  upon  said  indictment  and  entered 
his  plea  of  not  guilty  thereto.  At  the  February  term,  1904, 
the  defendant  was  put  upon  his  trial  before  a  jury,  and  was 
convicted  of  manslaughter  in  the  fourth  degree,  and  his  pun- 
ishment assessed  at  imprisonment  in  the  state  penitentiary 
for  a  term  of  two  years.  Motions  for  new  trial  and  in  arrest 
of  judgment  were  filed  in  due  time,  heard  and  overruled  and 
exceptions  saved,  and  from  the  judgment  and  sentence  the 
defendant  appealed  to  this  court. 

The  evidence  on  behalf  of  the  state  tended  to  prove  the  fol- 
lowing facts:  On  the  eighth  day  of  July,  1902,  Hugo  G. 
Doelling  was  the  proprietor  of  and  conducted  a  restaurant  in 
the  city  of  Columbia,  Boone  county,  Missouri.  He  was  living 
with  his  wife  and  child  in  rooms  immediately  above  the  res- 
taurant, and  had  lived  in  the  city  about  one  year.  The  de- 
fendant was  an  attorney  at  law,  residing  and  ^**  practicing 
at  Slid  city.  An  account  against  Doelling  amounting  to  about 
forty  dollars  had  been  placed  in  the  hands  of  the  defendant 
for  collection.  It  appears  that  the  deceased  had  been  slow  in 
the  payment  of  this  bill,  and  the  defendant  in  the  discharge 
of  his  duty  to  his  client  had  visited  Doelling  several  times 
prior  to  the  8th  of  July,  1902,  to  collect  the  same.  On  the 
8th  of  July,  defendant's  client  who  owned  the  account  had 
called  at  defendant's  office  during  his  absence  and  requested 
defendant's  father  to  ask  the  defendant  to  call  at  his  hotel 
at  the  noon  hour  to  see  him  in  regard  to  this  account.  When 
the  defendant  received  this  information,  he  took  the  accoiuit 
and  started  to  the  hotel:  he  went  iivst  to  the  restnuratit  of 
Doelling  and  went  in  to  see  Doelling  about  it.    Several  people 
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were  in  the  restaurant  at  the  time  eating  dinner;  Doeliing  wa.s 
busy  in  the  dining-room,  and  when  the  defendant  entered  the 
front  room  of  the  restaurant,  Doelling  came  from  the  dininj.r- 
room  to  meet  the  defendant  in  the  front  room.  It  appears 
that  Mrs.  Doelling  was  near  where  they  met.  According  t»> 
the  dying  declaration  of  the  deceased,  when  the  deceased  ap- 
proached the  defendant,  the  defendant  presented  him  the 
account  and  said,  "What  are  you  going  to  do  about  this  bill?*' 
and  the  deceased  said,  "Wait;  conic  in  after  dinner,"  and  the 
defendant  said,  "You  son  of  a  bitch,  I  won't  do  it;  I  will  not 
wait,"  to  which  Doelling  replied,  "How  dare  you  come  into 
my  house  and  call  me  such  names?"  To  which  defendant 
replied,  "You  son  of  a  bitch,  1  will  kill  you  besides."  At 
this  point  the  deceased  in  his  dying  declaration  says  when  hv 
said  this,  "I  struck  him  with  my  fist,  and  he  then  pulled  his 
knife  and  cut  me."  Mrs.  Doelling  did  not  remember  seeing 
her  husband  strike  him,  but  says  that  immediately  after  the 
hot  words  passed  between  them  they  were  in  a  scuttle  before 
she  realized  anything.  The  conversation  between  the  deceased 
and  the  defendant  was  in  such  low  tones  that  none  of  th(^ 
persons  who  were  taking  their  dinner  at  the  time  observe* I 
**^  that  any  difficulty  existed  between  the  parties  at  all  utilil 
their  attention  was  directed  by  the  scuffle  between  the  defend- 
ant and  the  deceased,  and  none  of  them  testilied  as  to  wlut 
began  the  difficulty.  After  they  had  scuttled  a  few  secomls. 
Doelling  put  his  hand  on  his  side  and  said,  "He  has  stabbed 
me,"  and  ran  out  of  the  door  crying  "Murder."  Doelling 
then  ran  to  the  corner  of  the  block,  and  then  out  diaironnll.x- 
into  the  middle  of  the  street.  As  Doelling  and  the  defendant 
separated  in  the  restaurant,  the  defendant  was  seen  holding 
a  knife  in  his  hand.  Some  of  the  witnesses  called  it  a  dagger, 
some  called  it  a  "spring  button"  knife,  one  witness  said  the 
blade  was  about  five  inches  long.  As  Doelling  went  ui)  the 
street  the  defendant  followed,  and  when  Doelling  went  out 
into  the  middle  of  the  street  the  defentlant  continued  sti'ai^hl 
ahead  and  went  to  his  room.  The  evidence  on  behalf  of  the 
defendant  tends  to  show  that  the  deceased  felt  unkindly  to- 
ward him  because  he  had  insisted  on  his  paying  the  account. 
It  was  in  evidence  that  the  deceased  upon  one  occasion,  speak- 
ing of  the  defendant,  said,  "If  that  G d red- 
headed J^'leet.  (Jordon  eomes  back  here  bothering  me  about 
that  thing  <iny  tiiore.  I  will  break  his  neck  and  stani[)  him 
lliroiiLili    the   lloor. "      The   defendant   testilied    that    when    he 
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went  into  deceased's  place  of  business,  the  deceased  ap- 
proached him  and  in  an  angry  voice  asked  him  what  he  wanted 
there,  and  that  defendant  replied  politely  that  he  had  come 
again  to  see  about  the  payment  of  that  account,  and  the  de- 
ceased requested  him  to  call  later  in  the  evening;  that  there- 
upon the  defendant  told  him  that  he  had  held  this  account  for 
quite  a  while  and  had  frequently  been  disappointed  in  the 
promises  of  the  deceased,  and  was  tired  fooling  with  him,  and 
that  thereupon,  without  more,  the  deceased  struck  him  a  heavy 
blow  in  the  temple ;  that  the  blow  dazed  and  staggered  the  de- 
fendant, and  thereupon  the  deceased  grabbed  the  defendant 
with  his  left  arm  around  his  head,  pressed  the  defendant  to 
his  body  and  ^^^  began  choking  him,  and  that  while  in  this 
position,  the  defendant  pulled  his  knife  out  of  his  pocket  and 
cut  the  deceased  in  order  to  liberate  himself  and  prevent  the 
deceased  from  inflicting  great  bodily  harm  upon  him.  After 
going  into  the  street  Doelling  was  assisted  upstairs  to  his 
rooms  and  the  surgical  examination  revealed  that  he  had  re- 
ceived three  stab  wounds,  one  on  the  left  shoulder,  commenc- 
ing at  the  spine  and  running  toward  the  neck ;  a  second  one. 
about  three  inches  from  the  spine  between  the  ninth  and  tenth 
ribs,  about  an  inch  long;  this  second  wound  went  straight  in 
about  two  and  a  half  inches,  cutting  the  intercostal  artery 
and  penetrating  the  lung.  The  third  wound  was  between  the 
eighth  and  ninth  ribs,  about  two  and  a  half  inches  deep  and 
cutting  into  the  loop  of  the  intestines.  These  wounds  were 
fatal,  and  Doelling  died  that  night  about  half-past  ten  o'clock. 
The  evidence  also  discloses  that  the  deceased,  Doelling,  was  a 
large,  athletic  and  powerful  man,  weighing,  according  to  the 
different  judgments  of  the  witnesses,  from  one  hundred  and 
sixty- five  to  one  hundred  and  seventy-five  pounds,  and  that 
the  defendant  Gordon  is  physically  small,  much  under  the 
average  of  strength  and  power. 

The  court  instructed  the  jury  on  murder  in  the  first  degree 
and  second  degree  and  manslaughter  in  the  fourth  degree. 
For  the  state  the  court  gave  instruction  No.  10  in  the  follow- 
ing words:  "If  the  jury  believe  and  find  from  the  evidence 
that  the  defendant  had  an  altercation  with  Hugo  G.  Doelling. 
which  resulted  in  the  death  of  said  Doelling,  and  that  the  de- 
fendant commenced  such  difficult}^  or  voluntarily  entered  into 
the  same  with  the  felonious  intent  to  take  advantage  of  the 
quarrel  thus  begun  and  to  kill  said  Doelling  or  to  do  him  some 
great  bodily  harm,  then  there  is  no  self-defense  in  this  case. 
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and  the  jury  will  not  acquit  the  defendant  on  that  ground. 
And  this  is  true,  no  matter  how  violent  defendant's  passion  be- 
came or  hard  he  was  pressed,  or  how  imminent  his  peril  may 
have  become  during  said  diflficulty.  You  are  '^*  further  in- 
structed, however,  that  although  you  may  believe  from  the 
evidence  and  beyond  a  reasonable  doubt  that  defendant  had 
an  altercation  with  Hugo  G.  Doelling,  which  resulted  in  the 
death  of  said  Doelling,  and  that  said  defendant  brought  on  or 
voluntarily  entered  into  said  difficulty,  during  the  progress  of 
which  difficulty  defendant  intentionally  stabbed  and  killed  said 
Doelling,  yet  if  you  further  find  from  the  evidence  that  he  did 
not  bring  on  or  enter  into  said  difficulty  with  the  view  to  take 
advantage  of  the  quarrel  thus  begun  and  to  slay  said  Doelling 
or  to  do  him  some  great  bodily  harm,  then  the  defendant  can- 
not be  justified  on  the  ground  of  self-defense,  and  the  killing 
was  manslaughter  in  the  fourth  degree,  and  the  jury  will  so 
find,  no  matter  how  hard  pressed  defendant  was  or  imminent 
his  peril  may  have  become  during  said  difficulty." 

The  court  also  modified  instructions  Nos.  1  and  2  asked  by 
the  defendant  by  insertion  of  the  words  "if  necessary,"  so  as 
to  make  said  instructions  read  as  follows  : 

"1.  If  the  jury  believe  from  the  evidence  that  at  the  time 
of  the  killing  of  the  deceased,  Doelling,  as  charged  in  the  in- 
dictment, the  defendant  Gordon  went  to  the  busine.ss  house  of 
said  Doelling,  in  Columbia,  to  collect  a  claim  theretofore 
placed  in  his  hands  as  an  attorney,  for.  collection,  and  that 
then  and  there  an  angry  controversy  suddenly  arose  between 
said  parties,  followed  by  blows  inflicted  with  his,  Doelling's, 
fists  on  the  head,  face  or  body  of  said  Gordon,  and  that  said 
Doelling  was  a  large,  athletic  and  powerful  man,  and  that 
Gordon  was  a  ])liysically  small  man,  under  the  average  of 
strength  and  power,  and  that  he  had  then  and  there  enter- 
laiiied  a  design  to  do  him  [Gordon]  some  great  personal  in- 
jury, with  liis  fists,  by  reason  of  his  [Doelling's]  sujierior 
physical  strength,  and  that  there  was  then  and  there  immi- 
nent danger  of  the  accomplisliment  of  such  design,  then  the 
defendant  Gordon  was  justilied  under  the  law  in  cutting  or 
stabbing  dm-eased  and  even  ^~''  to  kill  him  [deceaseii]  if 
necessary  to  prevent  the  accomplishment  of  such  design,  even 
thouuh  the  jury  shall  fnrtlier  ])elieve  from  the  evidence  that 
said  Doelling  was  unarmed  at  the  time. 

"2.  If  the  defendant  had  any  rea.sonable  cause  to  believe 
fn^ni   tlie  words,   acts  and   conduct  of  the  deceased  that  he 
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had  a  design  to  do  him  some  great  personal  injury,  and  that 
such  design  was  about  to  be  accomplished,  then  defendant  had 
a  right  to  act  on  appearances  and  to  cut  or  stab  deceased  [if 
necessary]  to  prevent  the  accomplishment  of  such  design,  and 
in  this  connection  the  jury  are  further  instructed  that  defend- 
ant was  not  required  to  nicely  gauge  the  force  used,  but  that 
he  could  use  any  means  that  appeared  reasonably  necessary 
under  the  circumstances.  Neither  is  it  necessary  to  this  de- 
fense that  his  danger  should  have  been  real  or  actual,  or  that 
it  should  have  been  impending  and  about  to  fall,  but  if  he 
had  reasonable  cause  to  believe,  and  did  believe  these  facts, 
and  cut  the  deceased  to  prevent  such  expected  harm,  then  you 
must  acquit  on  the  ground  of  self-defense." 

The  other  instructions  will  be  noted  as  far  as  necessary  in 
the  discussion  of  the  case,  together  with  the  objections  of  the 
defendant  to  them. 

1.  One  of  the  principal  contentions  in  this  case,  and  one 
which  requires  consideration,  is  that  the  court  erred  in  giving 
the  tenth  instruction  on  behalf  of  the  state.  This  instruction 
is  set  forth  in  full  in  the  statement  which  accompanies  this 
opinion.  No  criticism  is  made  on  the  first  clause  of  this  in- 
struction, which  told  the  jury  that  if  the  defendant  brought 
on  the  difficulty  with  a  felonious  intent  to  kill  the  deceased, 
or  to  do  him  some  great  bodily  harm,  then  the  defendant  could 
not  be  justified  on  the  ground  of  self-defense,  as  a  legal  prop- 
osition, where  the  evidence  warrants  such  an  instruction,  but 
it  is  earnestly  insisted  that  the  latter  portion  of  the  instruction 
in  effect  advised  the  jury  that  although  the  defendant  volun- 
tarily entered  into  the  difficulty  ^^^  without  any  felonious 
intent  and  without  any  purpose  to  do  great  bodily  harm  and 
after  the  same  had  been  brought  on  by  the  deceased,  the  jury 
were  bound  to  ignore  any  evidence  tending  to  show  self-de- 
fense, and  must  at  all  events  convict  defendant  of  manslaugh- 
ter. On  the  part  of  the  state  it  is  insisted  that  this  is  a 
misconstruction  of  the  instruction  that  this  portion  of  the 
instruction  was  not  attempting  to  deal  with  the  question  of 
self-defense,  but  its  purpose  was  to  declare  the  law  as  an- 
nounced in  State  v.  Partlow,  90  I.Io.  608,  59  Am.  Rep.  31,  -1  S. 
W.  14,  in  which  the  distinction  was  drawn  between  the  perfect 
and  imperfect  right  of  self-defense.  In  that  case  this  court 
accepted  the  doctrine  announced  in  Reed  v.  State,  11  Tex. 
App.  509,  40  Am.  Rep.  795,  as  follows:  "It  may  be  divided 
into  two  general  classes,  to  wit,  perfect  nnd  imperfect  right 
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of  .sclf-tlefense.  A  perfect  right  of  bcu-deiense  can  only  ob- 
tain and  avail  where  the  party  pleading  it  acted  from  neces- 
sity, and  wa.s  wholly  free  from  wrong  or  blame  in  occasioning 
or  producing  the  noces.sity  which  required  his  action.  If, 
however,  he  was  in  the  wrong — if  he  was  himself  violating  or  in 
the  act  of  violating  the  law — and  on  account  of  his  own  wrong 
was  placed  in  a  situation  wherein  it  became  necessary  for  liim 
to  defend  himself  against  an  attack  made  upon  himself  which 
was  superinduced  or  created  by  his  own  wrong,  then  the  law 
justly  limits  his  right  of  self-defense,  and  regulates  it  accord- 
ing to  the  nuignitude  of  his  own  wrong.  Such  a  state  of  cast' 
may  be  said  to  illu.strate  and  determine  what  in  law  would 
be  denominated  the  imperfect  right  of  self-defense.  Whenever 
a  party  by  his  own  wrongful  act  produces  a  condition  of 
things  wherein  it  becomes  necessary  for  his  own  safety  that 
he  should  take  life  or  do  serious  bodily  harm,  then  indeed  tin- 
law  wi.sely  imputes  to  him  his  own  wrong  and  its  consequences 
to  the  extent  that  they  may  and  should  be  considered  in  deter- 
mining the  grade  of  olTen.se  which  but  for  such  acts  Avould 
never  have  been  occasioned J  low  far  and  to  what  ex- 
tent ^^"*  he  will  be  excu.sed  or  excusable  in  law  nnist  depend 
on  the  nature  and  character  of  the  act  he  was  committing,  and 
which  produces  the  necessity  that  he  should  defend  himself. 
When  his  own  original  act  was  in  volation  of  law,  then  the 
law  takes  that  fact  into  consideration  in  limiting  his  right  of 
def.-n.se  and  resistance  whilst  in  the  perpetration  of  such 
unlawful  act.  ]f  he  was  engaged  in  the  commission  of  a  fel- 
ony, and,  to  prevent  its  commission,  the  party  seeing  it  or 
abotit  to  be  injured  thereby  makes  a  violent  assault  upon  him, 
calculated  to  produce  death  or  .serious  bodily  harm,  a!ul  in 
resistint,  s\ich  attack  he  slay  his  assailant,  the  law  would  im- 
pute the  original  wrong  to  the  homicide  and  make  it  murder, 
lint  if  the  original  wrong  was  or  would  have  been  a  misde- 
meanor, then  the  homicide  growing  out  of  or  occasioned  by  it, 
though  in  self-defense  from  an  a.s.sault  nuule  upon  him,  would 
be  manslaughter  under  the  law." 

Bishop  in  the  second  volume  of  Criminal  Law,  eightli  edi- 
tion, section  701,  states  the  rule  in  these  words:  "A  common 
case  is  where  two  ]>ersons,  upon  a  sudden  quarrel,  engage  in 
miitual  comliat;  then  if  cither  one,  in  the  heat  of  it,  kills  the 
other,  though  with  a  deadly  weapon,  the  olTense  is  in  most 
circunist.inces  only  manslaughter.  When  the  combat  has  be- 
conio   mutual,    it    ordinarily   ceases   to   be   of   importance   by 
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wliich  party  the  first  blow  was  given.  And,  as  we  have  seen, 
it  makes  no  difference  though  the  blow  which  proved  fatal 
was,  while  prompted  by  the  heat  of  the  fight,  inflicted  with 
the  intent  to  take  life."  Thus  it  will  be  observed  that  in 
Partlow's  case  this  court  held  that  the  right  of  perfect  or 
imperfect  self-defense  depended  upon  the  intent  with  which 
the  assailant  brought  on  the  quarrel. 

If  he  provoked  the  combat,  or  produced  the  occasion  in 
order  to  have  a  pretext  for  killing  his  adversary,  or  doing  him 
great  bodily  harm,  the  killing  Avill  be  murder  in  the  first  de- 
gree, no  matter  to  what  extremity  he  may  have  been  reduced 
in  the  combat.  If,  on  the  other  *^^  hand,  he  had  no  felonious 
intent,  intending  merely  an  ordinary  battery,  and  during  the 
progress  of  the  fight  is  compelled  to  take  the  life  of  his  ad- 
versary in  order  to  save  his  own,  he  is  guilty  of  manslaughter; 
or  if,  having  entered  into  a  fight  without  felonious  intent,  he 
seeks  in  good  faith  to  abandon  it  and  withdraws  as  far  as  he 
can,  and  his  adversary  still  pursues  him,  then  if  necessary  to 
save  his  own  life  he  slay  his  opponent,  he  will  be  justified. 

At  common  law  words  of  reproach,  how  grievous  soever. 
were  not  provocation  sufficient  to  free  the  party  killing  from 
the  guilt  of  murder,  nor  were  contemptuous  or  insulting  ac- 
tions or  gestures  without  an  a.ssault  upon  the  person,  nor  was 
any  trespassing  against  lands  or  goods  to  have  the  effect  to 
reduce  the  guilt  of  killing  to  a  grade  of  manslaughter;  the 
provocation  must  consist  of  personal  violence:  1  East's  Pleas 
of  the  Crown,  233;  4  Blackstone's  Commentaries,  201;  State 
V.  Wieners,  66  Mo.  13.  And  the  common-law  rule  in  this 
respect  is  firmly  established  in  this  state  by  a  long  line  of 
iecisions :  State  v.  Starr,  88  Mo.  270 ;  State  v.  Branstetter,  65 
Mo.  149 ;  State  v.  Hill,  69  Mo.  451 ;  State  v.  Elliott,  98  Mo. 
150,  11  S.  W.  566 ;  State  v.  Gartrell,  171  jMo.  489,  71  S.  W. 
1045. 

Recurring  now  to  the  latter  clause  of  instruction  No.  10 
given  by  the  court,  and  measuring  it  by  the  foregoing  estab- 
lished principles  of  criminal  law  in  this  state,  and  in  the  light 
of  the  testimony,  was  it  a  correct  guide  to  the  jury,  or  is  it 
open  to  the  objection  urged  by  the  defendant  on  this  appeal  ? 
It  is  to  be  observed  in  the  first  place  that  it  predicates  the 
Liuilt  of  the  defendant  of  manslaughter  in  the  fourth  degree' 
upon  one  of  two  alternatives,  either  that  the  defendant 
brought  on,  or  voluntarily  entered  into  the  said  difficulty  and 
stabbed  and  killed  Doelling,  and  in  either  case  deprived  him 
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of  the  right  of  self-defense.  It  does  not  tell  the  jury  thiit 
if  the  defendant  brought  on  the  difficulty  by  any  wrongful 
or  unlawful  act  of  his  with  a  design  to  commit  a  battery 
or  an  assault  without  any  felonious  *^®  indent  to  take  advan- 
tage of  the  quarrel  thus  begun  and  to  kill  Doelling  or  do 
him  some  great  bodily  harm,  then  he  was  guilty  of  man- 
slaughter only.  But  it,  in  effect,  directs  the  jury  that  if  he 
voluntarily  entered  into  the  difficulty,  even  though  he  had 
committed  no  assault  or  offered  any  personal  violence  to  the 
deceased,  but  had  only  applied  an  insulting  epithet  or  oppro- 
brious language  to  the  deceased,  and  the  deceased,  upon  this 
j)rovocation  only,  had  assaulted  him  and  the  defendant  had 
voluntarily  resisted  the  assault  thus  made  upon  him  by  the 
deceased,  still  he  had  no  right  of  self-defense. 

It  has  been  ruled  in  various  cases  by  this  court  that  self- 
defense  is  an  affirmative,  intentional  act,  and  in  that  sense  is 
voluntary,  and  while,  perhaps,  it  was  too  strongly  put  in  State 
v.  Rapp,  142  Mo.  443,  44  S.  W.  270,  to  say  that,  ''Voluntarily 
entering  into  a  difficulty  is  not  an  ingredient  of  any  homicidal 
crime,"  as  was  said  in  that  ease,  still  we  think  it  is  clear 
that  when  one  is  assaulted  by  another  and  he  neither  brought 
on  nor  voluntarily  entered  into  such  a  difficulty  with  a  view 
to  take  advantage  of  a  quarrel  begun  between  him  and  his 
opponent,  he  does  not  forfeit  his  right  of  self-defense  by  vol- 
untarily resisting  the  assault  made  upon  him,  and  if  the  cir- 
•  unistauces  are  such  that  when  thus  assaulted  he  has  reason- 
able cause  to  believe  and  does  believe  that  his  opponent  then 
and  there  entertains  a  design  to  kill  him  or  do  him  somo 
great  bodily  harm,  and  there  is  imminent  danger  of  the  ac- 
complishment of  such  design,  then  he  may  resist  the  aecoin- 
plishment  of  such  a  purpose  by  killing  his  adversary  to  pre- 
vent the  accomplishment  of  such  a  purpose.  In  the  instruc- 
tion we  are  considering,  the  court  told  the  jury  that  although 
they  might  "find  from  the  evidence  that  the  defendant  did 
not  bring  on  or  enter  into  said  difliculty  with  a  view  to  take 
advantage  of  the  quarrel  thus  begun  and  to  slay  Doelling  or 
to  do  him  some  great  Iwdily  harm,  the  defendant  could  not  be 
justified  on  tlie  ground  of  self-defense,  ^"''  and  the  killitii;  u.i^ 
manslaughter  in  the  fourth  degree,  no  matter  how  Imnl 
pressed  defendant  was  or  how  imminent  his  peril  may  li;)\e 
become  during  said  difficulty."  In  otlier  words,  allliough  tl.c 
jiiry  might  have  found  thnt  the  defendant  did  no  more  than 
apply  words  of  abuse  and  opprobrious  ei»itliets  to  the  deciM.NCcl 
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Doelling,  and  did  not  assault  him,  and  that  Doelling  first  as- 
saulted the  defendant  by  striking  him  with  his  first,  and  was 
the  aggressor  in  the  difficulty,  yet  if  the  defendant  voluntarily 
entered  into  the  difficulty  to  the  extent  of  defending  himself, 
then  the  defendant  forfeited  his  right  of  self-defense.  While 
it  may  have  been  the  intention  of  the  court  to  have  instructed 
the  jury  that  if  the  defendant  provoked  the  combat  or  pro- 
duced the  occasion  intending  merely  an  ordinary  battery,  and 
during  the  progress  of  the  fight  was  compelled  to  take  the  life 
of  Doelling  in  order  to  save  his  own,  he  was  guilty  of  man- 
slaughter, we  think  the  instruction  failed  to  declare  the  law 
in  such  circumstances,  but  entirelj^  deprived  the  defendant  of 
the  right  of  self-defense  if  he  voluntarily  entered  into  such 
difficulty,  though  his  only  purpos.  was  to  defend  himself 
against  the  unlawful  assault  of  Doelling  upon  him.  It  is  in- 
sisted by  the  attorney  general  that  this  instruction  in  no  man- 
ner attempts  to  deal  with  the  question  of  self-defense  save 
to  eliminate  it  under  the  facts  predicated,  and  that  the  doc- 
trine of  self-defense  was  fully  presented  in  another  instruc- 
tion on  that  subject.  We  agree  with  the  attorney  general 
that  the  instruction  eliminates  the  right  of  self-defense  from 
the  case  if  the  jury  should  find  that  the  defendant  voluntarily 
entered  into  the  combat  even  to  defend  himself  against  the 
assault  first  made  upon  him  by  the  deceased,  Doelling,  an  op- 
ponent greatly  his  superior  in  weight  and  strength,  and  even 
though  in  the  combat  thus  commenced  by  Doelling  there  was 
reasonable  cause  to  apprehend  he  was  about  to  slay  defendant 
or  do  him  some  great  bodily  harm.  We  concede  that  there 
has  been  much  indefinite  language  used  in  defining  *^*  the 
rights  and  duties  of  parties  in  these  homicide  cases,  and 
that  this  court  has  in  some  cases  approved  instructions  much 
like  the  one  under  consideration,  but  since  the  decision  in  the 
Partlow  case,  the  circuit  courts  and  this  court  have  discarded 
the  doctrine  that  the  mere  voluntarily  entering  into  a  diffi- 
culty in  defense  of  one's  life  or  limb  deprives  him  of  his  right 
of  self-defense. 

That  we  may  not  be  misunderstood,  we  hold  there  is  a 
radical  and  well-defined  distinction  between  the  right  of  one 
who  brings  on  or  provokes  a  difficulty  with  another  with  the 
felonious  purpose  of  wreaking  his  vengeance  by  killing  him, 
to  avail  himself  of  the  right  of  self-defense,  even  though  in 
tlic  attempt  to  perpetrate  his  crime  he  finds  himself  in  im- 
n):nent   peril,   and   the  right   of   one  who   neither  seeks   nor 
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lirings  on  a  difficulty,  but  who  finding  himself  assaulted  exer- 
cises his  rip;ht  of  self-defense.  Likewise,  we  think  it  is  equally 
clear  that  if  one  wrongfully  comraenees  a  difficulty  by  assault- 
ing anotlier  and  only  intends  to  commit  a  misdemeanor  or  or- 
dinary battery,  and  in  the  course  of  the  combat  finds  it  neces- 
.sary,  in  order  to  save  his  own  life,  to  slay  his  adversary,  he 
still  has  the  imperfect  right  of  self-defense,  and  a  homicide 
committed  by  one  under  such  circumstances,  even  though  he 
was  at  fault  in  the  beginning,  is  only  man.slaughter,  because 
he  had  no  felonious  purpo.se  in  bringing  on  or  provoking  the 
difficulty,  and  yet  such  a  ca.se  is  different  from  that  which 
is  disclosed  in  the  record  before  us.  Doelling,  the  deceased, 
in  his  dying  declaration,  and  the  defendant,  the  only  two 
witnes.ses  who  speak  of  the  commencement  of  the  combat  in 
which  defendant  stabbed  Doelling,  both  agree  in  saying  that 
the  deceased  assaulted  the  defendant  by  striking  him  a  blow 
with  his  fist  on  the  side  of  the  temple.  Deceased  says  he  did 
this  because  defendant  applied  a  foul  epithet  to  him,  and  the 
defendant  drew  his  knife  after  he  was  .struck  by  deceased  and 
stabbed  deceased.  On  the  other  hand,  defendant  testified  he 
•  lid  not  use  the  foul  language  attributed  to  him,  but  said  to 
deceased  ^^^  that  he,  defendant,  "was  d n  tired  of  fool- 
ing with  him  and  the  account  too,"  and  thereupon  deceased 
struck  him  with  all  his  might  in  the  temple,  and  a  fight  then 
ensued  in  which  deceased  got  the  defendant  around  the  neck 
with  his  left  hand  and  pounded  him  with  his  right  fi.st  and 
while  in  this  situation  defendant  drew  his  knife  and  stabbed 
flee  eased. 

Now,  upon  the  conceded  facts,  what  was  the  right  of  the 
defendant?  Conceding  that  deceased  was  right  and  defend- 
ant wrong  as  to  the  use  of  the  insulting  epithet,  and  that  de- 
fendant did  apply  the  opprobrious  terms  to  deceased,  cleai-ly 
tins  was  not  a  provocation  which  would  justify  deceased  in 
making  a  felonious  a.ssault  upon  defendant,  and  if  he  had 
killed  defentlant  upon  such  a  provocation  his  offense  wouhl 
have  l^een  murder,  not  manslaughter. 

In  Boatwright  v.  State.  89  Ga.  140,  15  S.  E.  21,  it  appeared 
lliat  the  deceased,  under  provocation  of  opprobrious  words, 
attacked  the  defendant  with  a  stick,  and  it  was  lield  that 
"where  a  battery  with  a  weapon  likely  to  produce  death  was 
lieing  committed  by  the  deceased  upon  the  slayer  when  the 
mortal  blow  was  given,  the  fact  that  he  provoked  the  battery 
by  the  use  of  oppi-ohrious  words  would   not   jnit   the  slayer 
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in  the  wrong  for  resisting  it  so  far  as  was  necessary  to  his 
defense ;  and  a  seeming  necessity,  if  acted  upon  in  good  faith, 
would  be  equivalent  to  a  real  necessity." 

In  Butler  v.  State,  92  Ga.  601,  19  S.  E.  51,  it  was  ruled  that 
if  the  assault  upon  the  accused  was  made  with  a  weapon 
likely  to  produce  death  and  in  a  manner  apparently  dangerous 
to  life,  the  fact  that  the  accused  provoked  the  assault  by 
opprobrious  words  would  not  put  him  in  the  wrong  for  resist- 
ing it  so  far  as  necessary  to  his  defense.  And  this  must  be 
true  in  this  state.  Either  the  law  is  that  mere  words  of  re- 
proach or  opprobrious  epithets  are  not  a  sufficient  provocation 
to  justify  an  assault  upon  the  person  using  them,  or  they 
are.  If  they  are  not,  as  this  court  has  always  declared,  then 
the  deceased  *^**  was  not  justified  in  law  in  assaulting  and 
striking  defendant,  even  though  we  accept  deceased's  account 
of  the  beginning  of  the  difficulty;  and  this  being  true,  de- 
fendant was  not  in  the  wrong  when  resisting  the  assault  thus 
made  upon  him,  and  it  was  not  correct  to  apply  to  him  the 
law  as  to  one  who  was  in  the  wrong  in  the  first  instance,  either 
in  provoking  a  difficulty  with  a  design  and  intent  to  slay  his 
adversary,  or  even  the  case  of  one  who  sought  or  provoked 
a  difficulty  by  a  wrongful  act  but  intended  to  commit  only  a 
misdemeanor  or  battery.  In  this  case,  if  the  evidence  of  the 
deceased  and  defendant,  who  alone  testify  as  to  the  commence- 
ment of  the  difficulty,  is  to  be  credited,  defendant  did  not 
give  the  deceased  any  provocation  which  the  law  recognizes 
which  would  have  justified  the  assault  made  by  the  deceased 
upon  defendant,  and  hence,  the  defendant  had  a  right  to  de- 
fend himself  against  that  assault  and  to  do  so  voluntarily, 
and  considering  the  great  disparity  in  weight  and  size  and  the 
character  of  the  assault,  it  should  have  been  submitted  to  the 
jury  whether  defendant  had  not  reasonable  cause  to  appre- 
hend that  deceased  was  about  to  kill  him  or  do  him  some  great 
bodily  harm.  Our  conclusion  is  that  in  the  light  of  the  more 
recent  decisions  of  this  court  since  the  Partlow  case,  notwith- 
standing there  are  cases  which  seemingly  conflict  with  the 
view,  it  is  error  to  instruct  that  a  defendant  in  a  personal 
altercation  forfeits  the  right  of  self-defense  merely  because  he 
voluntarily  engages  in  a  difficulty.  The  occasions  on  which 
this  right  is  forfeited  have  been  pointed  out  in  the  foregoing 
excerpts  from  the  decision  in  State  v.  Partlow,  90  JMo.  608, 
59  Am.  Rep.  31,  4  S.  W.  14,  and  in  cases  cited.  The  tenth 
Am.   St.   Rep.,  Vol.   109—51 
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instruction  as  applied  to  the  facts  in  this  record  was,  in  our 
opinion,  misleading  and  erroneous.  It  was  not  made  appli- 
cable to  the  state  of  the  testimony  and  should  not  have  been 
given  even  when  modified  by  omitting  the  clause  as  to  "volun- 
tarily entering  into  the  difficulty,"  without  fully  advising  the 
jury  as  to  what  constitutes  *^^  provocation  that  will  justify 
an  assault  and  as  to  what  is  meant  by  "provoking  a  diffi- 
culty" or  "being  free  from  fault."  Mere  words  of  reproach 
or  opprobrious  epithets  do  not  constitute  such  provocation  as 
would  put  the  defendant  in  any  degree  in  the  wrong  if  it 
became  necessary  to  kill  Doelling  in  his  own  defen.se. 

2.  The  criticism  of  instructions  3  and  6,  on  the  ground  that 
they  assume  that  the  knife  with  which  defendant  stabbed  de- 
ceased was  a  deadly  weapon,  is  without  merit.  Both  in.struo 
tions  submit  the  question  as  one  of  fact  to  the  jury:  State  v. 
Weeden,  133  Mo.  70,  34  S.  W.  473. 

3.  As  to  the  alleged  failure  to  submit  to  the  jury  whether 
the  dying  declaration  was  in  fact  made,  we  think  there  was 
no  just  ground  of  complaint.  Defendant  asked  and  obtained 
an  instrument  (No.  12)  which  assumed  a  dying  declaration 
had  been  made  and  was  exceedingly  favorable  to  defendant. 
Besides,  such  omission  can  readily  be  supplied  on  another 
trial. 

4.  The  instruction  on  reasonable  doubt  was  substantially 
correct,  but  we  again  approve  the  formula  expressed  on  this 
subject  in  State  v.  Nueslein,  25  Mo.  111. 

5.  The  defendant  prayed  the  court  to  declare  the  law  to  be 
as  follows:  "1.  If  the  jury  believe  from  the  evidence  that 
at  the  time  of  the  killing  of  the  deceased,  Doelling,  as  charged 
in  the  indictment,  the  defendant  Gordon  went  to  the  business 
house  of  said  Doelling,  in  Columbia,  to  collect  a  claim  there- 
tofore placed  in  his  hands  as  an  attorney,  for  coUoi-tion,  and 
that  tlien  and  there  an  angry  controversy  suddenly  arose 
l)et\vecn  said  parties,  followed  by  blows  iniiicted  with  his, 
Doelling's,  fists,  or.  the  head,  face  or  body  of  said  (Jordon. 
and  that  said  Doelling  was  a  large,  athletic  and  powerful 
man,  and  that  (M)rdon  was  i)liysically  a  small  man,  under  th(! 
average  of  strengtli  and  power,  and  that  he  had  reasonalde 
cause  to  believe  that  defeased  then  and  there  entertained  a 
design  to  do  him  |  Gordon]  some  great  personal  ^•'-  injury. 
with  his  fists,  by  reason  of  his  [Doelling's]  superior  physical 
strength,  and  that  there  was  tlien  and  there  imminent  danger 
of  the  ac('omi)lishment  of  such  d(>sign,  then  the  def(ni(latit 
Gordon   was  justiiied,   under  the  law,   in  cutting  or  stal)})ing 
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the  deceased  and  even  to  kill  him  [deceased]  to  prevent  the 
accomplishment  of  such  design,  even  though  the  jury  shall 
further  believe  from  the  evidence  that  said  Doelling  was  un- 
armed at  that  time. 

"2.  If  the  defendant  had  reasonable  cause  to  believe  from 
the  words,  acts  and  conduct  of  the  deceased  that  he  had  a 
design  to  do  him  some  great  personal  injury,  and  that  such 
design  was  about  to  be  accomplished,  then  defendant  had  a 
right  to  act  on  appearances,  and  to  cut  or  stab  deceased  to 
prevent  the  accomplishment  of  such  design,  and  in  this  con- 
nection the  jury  are  further  instructed  that  defendant  was 
not  required  to  nicely  gauge  the  force  used,  but  that  he  could 
use  any  means  that  appeared  reasonably  necessary  under  the 
circumstances.  Neither  is  it  necessary  to  this  defense  that  his 
danger  should  have  been  real  or  actual  or  that  it  should  have 
been  impending  and  about  to  fall,  but  if  he  had  reasonable 
cause  to  believe,  and  did  believe  these  facts,  and  cut  the  de- 
fendant to  prevent  such  expected  harm,  then  you  must  ac- 
quit on  the  ground  of  self-defense." 

The  circuit  court  modified  these  two  instructions  by  adding 
the  words  "if  necessary."  In  the  first,  those  words  were  in- 
serted in  the  third  line  from  its  conclusion  after  the  words, 
"And  even  to  kill  him,  deceased,  if  necessary." 

In  the  second  of  said  instructions,  the  words  "if  necessary" 
were  inserted  after  the  words  in  the  fifth  line,  "then  defend- 
ant had  a  right  to  act  on  appearances  and  to  cut  or  stab  de- 
ceased, if  necessary."  The  words  "if  necessary"  add  noth- 
ing to  the  clearness  of  the  legal  propositions  asserted  in  these 
instructions.  The  instructions  were  correct  without  them,  and 
while  the  ^"^  legal  mind  might  reconcile  them  with  the  re- 
mainder of  the  instructions,  they  were  calculated  to  impress 
the  jury  with  the  idea  that  the  danger  to  defendant  must  hav 
been  in  fact  real  or  actual,  or  that  he  must  use  exactly  th-- 
amount  of  force  necessary  to  defend  himself  and  no  more. 
whereas  it  is  the  settled  law  of  this  state  that  it  is  not  neces- 
sary, in  order  to  acquit  on  the  ground  of  self-defense.  tb;i1 
the  danger  should  have  been  real  or  actual  or  that  such  clanger 
should  have  been  then  impending  and  about  to  fall  on  dei'en<! 
ant.  It  is  only  necessary  that  the  jury  shall  believe  that  the 
accused  had  reasonable  cause  to  apprehend  that  there  was 
immediate  danger  of  a  design  to  commit  a  felony  or  to  do 
great  bodily  harm  to  the  defendant  about  to  be  accomplished. 

6.  As  a  reversal  of  the  judgment  results  from  the  errors 
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already  noted,  it  is  unnecessary  to  consider  \vhether  the  court 
erred  in  refusing  a  new  trial  on  the  ground  of  the  incom- 
petency of  two  jurors,  further  than  to  say  it  was  a  question 
of  fact  wliich  the  circuit  court  determined,  and  it  would  re- 
nuire  an  exceptionally  flagrant  abuse  of  discretion  to  justify 
our  interference  on  such  a  ground.  For  the  reasons  assigned 
the  judgment  must  be  reversed  and  the  cause  remanded  for 
a  new  trial  in  accordance  with  the  views  herein  expressed, 
and  it  is  accordingly  so  ordered. 

Burgess.  P.  J.,  and  Fox,  J.,  concur. 
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Nov.  1905.]  State  v.  Gordon.  805 

general  subject  of  the  right  of  self-defense  has  been  treated  in  the 
monographic  note  on  that  subject,  attached  to  State  v.  Summer,  74 
Am.  St.  Rep.  717;  while  the  right  of  policemen  to  arrest  and  of 
citizens  to  resist  arrest  has  been  considered  in  the  monographic  note 
to  State  V.  Evans,  84  Am.  St.  Eep.  679. 

II.     General  Nature  of  the  Eight  of  Self-defense. 

The  right  of  self-defense  exists  where  one  kills  another  of  necessity. 
It  exists  when  one  finds  himself  in  a  position  of  imminent  peril, 
either  to  himself  or  to  another  in  peril  of  his  life,  or  of  serious  bodily 
harm,  and  then  strikes  to  save  his  life,  or  to  save  his  body  from 
serious  harm,  or  to  save  the  life  of  another,  or  to  save  the  person 
of  the  latter  from  serious  bodily  harm:  State  v.  Bowers,  65  S.  C. 
a07,  95  Am.  St.  Rep.  795,  43  S.  W.  656.  In  other  words,  the  right 
of  self-defense  may  be  tersely  stated  as  the  law  of  necessity:  Jackson 
V.  Commonwealth,  98  Va.  845,  36  S.  E.  487.  In  cases  of  self-defense, 
the  question  to  be  determined  is.  Did  the  accused,  under  the  circum- 
stances of  the  assault,  as  they  appeared  to  him,  honestly  believe  that 
he  was  in  danger  of  his  life,  or  of  great  bodily  harm,  and  that  it  was 
necessary  to  do  what  he  did,  in  order  to  protect  himself  I  If  so,  he  is 
excused,  and  it  can  make  no  difference  whether  he  be  a  bold,  strong 
man,  used  to  affrays  and  personal  encounters,  or  a  weak,  timid  man 
unacquainted  therewith,  as  to  the  sufficiency  of  his  reason  for  his 
action,  if  the  jury  believe  that  he  acted  honestly  in  fear  of  his  life  or 
great  bodily  harm:  People  v.  Lennon,  71  Mich.  298,  15  Am.  St.  Rep. 
259,  38  S.  W.  871. 

The  right  of  self-defense  exists  notwithstanding  a  mere  prepara- 
tion to  commit  a  homicide  where  there  is  no  accompanying  demonstra- 
tion which  indicates  that  purpose:  Meuly  v.  State,  26  Tex.  App. 
274,  8  Am.  St.  Eep.  477,  9  S.  W.  563.  Self-defense  may  be  resorted 
to  in  order  to  repel  force,  but  not  to  inflict  vengeance:  State  v. 
Ballon,  20  R.  I.  607,  40  Atl.  861.  But  a  person  who  kills  another  in 
eelf-defense  is  not  guilty  of  murder  merely  because  he  bore  malice 
toward  the  deceased:  State  v.  Matthews,  148  Mo.  185,  71  Am.  St.  Rep. 
594,   49   S.    W.    1085. 

III.    Eight  of  Self-defense  where  Defendant  Provoked  the  Rencounter 
or  was  the  Aggressor. 

"The  plea  of  necessity  is  a  shield  for  those  only  who  are  without 
fault  in  occasioning  it,  and  acting  under  it":  People  v.  Hunt,  59 
Cal.  430.  And,  as  was  observed  by  the  Georgia  court,  "before  the 
law  of  necessity  can  exist,  a  case  of  necessity  must  exist":  Haynes  v. 
State,  17  Ga.  465.  And  acting,  apparently,  upon  the  principle  that  a 
man  cannot  take  advantage  of  his  own  wrong,  the  courts  have  de- 
clared the  general  rule  to  be  that  a  plea  of  self-defense  cannot  be 
sustained  where  the  defendant  was  the  aggressor  and  provoked  the 
encounter  in  which  the  homicide  was  committed:  Monographic  note 
to  State  v.  Sumner,  74  Am.  St.  Rep.  717.  The  defendant  must  have 
been    free    from    fault    in    provoking    or    bringing    on    the    diflaeolty: 
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Howard  v.  State,  110  Ala.  92,  20  South.  365;  Hayncs  v.  State,  17  Ga, 
465;  Story  v.  State,  99  Ind.  413;  State  v.  Pctsch,  43  S.  C.  132,  20  S. 
E.  993;  Vaidcn  v.  Commonwealth,  12  Gratt.  717. 

"Whenever  an  assault  is  brought  upon  a  person  by  his  own  pro- 
curement or  under  an  appearance  of  hostility  which  he  himself  creates 
with  a  view  of  having  his  adversary  act  upon  it,  and  he  so  acts  and 
is  killed,  the  plea  of  self-defense  under  such  circumstunccs  is  unavail- 
ing": People  v.  Glover,  141  Cal.  233,  74  Pac.  745;  Henry  v.  People, 
198  HI.  162,  65  N.  E.  120;  State  v.  Ballon,  20  R.  I.  607,  40  Atl.  SGI. 
Where  one  assails  another,  intending  only  an  assault  and  battery, 
and  the  assailed  resists  with  violence,  and  the  assailant  kills  him  in 
self-defense,  it  is  only  manslaughter;  and  if,  intending  to  abandon 
the  combat,  he  retreats  as  far  as  he  can,  and  is  murderously  pur- 
sued by  the  assailed,  and  kills  him  in  self-defense,  it  is  justifiable: 
State  V.  Partlow,  90  Mo.  608,  59  Am.  Rep.  31,  4  S.  W.  14.  A  person 
may  stand  his  ground  and  meet  any  attack  made  upon  him  in  such 
a  way  as,  under  all  the  circumstances,  he  believes  is  necessary  to 
save  his  own  life  or  protect  himself  from  great  bodily  harm:  State 
V.  Cashing,  14  Wash.  527,  53  Am.  St,  Rep.  883,  45  Pac.  145. 

The  court  in  State  v.  Gilmorc,  95  Mo.  554,  8  S.  W.  359,  912,  in  dis- 
cussing this  subject  said:  "If  the  jury  believe  from  the  evidence 
that  the  defendant  provoked  the  difficulty,  or  began  the  quarrel  with 
the  purpose  of  taking  the  advantage  of  the  deceased,  and  of  taking 
liis  life,  or  of  doing  him  some  great  bodily  harm,  then  there  is  no 
self-defense  in  the  case,  however  imminent  the  peril  of  the  defendant 
may  have  become  in  consequence  of  an  attack  made  upon  him  by  the 
deceased;  and  if,  in  such  circumstances,  the  jury  believe  that  the 
defendant  killed  the  deceased,  then  he  is  guilty  of  murder  in  the 
first  degree:  State  v.  Hays,  23  Mo.  287;  State  v.  Packwood,  26  Mo. 
340.  But  although  the  jury  believe  from  the  evidence  that  the  de- 
fendant began  the  quarrel  or  provoked  the  difficulty  with  the  de- 
"•eascil,  yet  if  they  also  believe  from  the  evidence  that  this  was 
done  by  defendant  without  any  felonious  purpose,  and  that  thereupon 
the  deceased  attacked  him  and  compelled  him,  in  order  to  save  his 
own  life,  to  take  that  of  the  deceased,  still  the  law,  while  it  will 
not  entirely  justify  the  homicide  on  the  ground  of  self-defense,  will 
hold  the  defendant  guilty  of  no  higher  grade  of  crime  tlian  that  of 
manslaughter  in  the  fourth  degree." 

A  distinction  exists  between  the  right  of  one  who  brings  on  or 
provokes  a  difficulty  with  another  with  a  felonious  purpose  of  wreak- 
ing his  vengeance  by  killing  him,  and  the  right  of  one  who  neitln  r 
seeks  or  brings  on  the  difficulty.  But  a  defendant  does  not  forfeit 
his  right  of  self-defense  merely  because  he  voluntarily  engages  in  a 
fatal  encounter.  And  mere  words  of  reproach  or  opprobrious 
epithets  do  not  constitute  such  a  provocation  as  put  the  defendant 
using  them  in  the  wrong  if  it  becomes  necessary  to  kill  in  self-difcns.' 
the  I'erson  toward  whom  the  words  are  used:  State  v.  Gonloii,  191 
'.rn.    114.  ante,  p.   790,  89  S.   W.   1025.      The   mere    fact   that   (IcfendaiiL 
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sought  the  deceased  for  the  purpose  of  provoking  a  difficulty  does  not 
deprive  him  of  his  right  of  self-defense  unless  he  does  some  act — 
some  overt  act — or  makes  some  statement  indicating  a  purpose  to 
arouse  anger  and  provoke  resentment  on  the  part  of  the  injured  party, 
which  act  or  conduct  does  provoke  it:  Smith  v.  State  (Tex.  Cr.  App.), 
87    S.    W.    151. 

And  the  mere  fact  that  a  defendant  was  at  fault  in  commencing 
the  affray  does  not  foreclose  him  absolutely  from  setting  up  a  plea  of 
self-defense:  People  v.  Conkling,  111  Cal.  616,  44  Pac.  314.  "A  party 
may  have  a  perfect  right  of  self-defense  though  he  may  not  be  wholly 
free  from  blame  in  the  transaction;  the  question  being,  What  is  the 
nature  of  the  blame?  If  the  blame  or  wrong  was  not  intended  to 
produce  the  occasion,  nor  an  act  which  was,  under  the  circumstances, 
reasonably  calculated  to  produce  the  occasion  or  provoke  the  diffi- 
culty, then  the  right  of  self-defense  would  be  complete  though  the 
act  may  not  be  criminal.  But  if  the  act  was  a  violation  of  the  law, 
and  was  reasonably  calculated  to  produce  the  occasion,  then  the  right 
of    self-defense    would    be    abridged." 

But  it  was  decided  in  North  Carolina  that  where  a  man  provokes 
a  fight  by  unlawfully  assaulting  another,  and,  in  the  progress  of  the 
fight,  kills  his  adversary,  he  is  guilty  of  manslaughter,  at  least, 
though  at  the  precise  time  of  the  homicide  it  was  necessary  for  the 
original  assailant  to  kill  in  order  to  save  his  own  life,  though  it  was 
admitted  that  he  could  set  up  the  plea  of  self-defense  if  he  could 
show  that  he  '^  quitted  the  combat  before  the  mortal  wound  was 
given,  and  retreated  or  fled  as  far  as  he  could  with  safety,  and,  then, 
urged  by  mere  necessity,  killed  his  adversary  for  the  preservation  of 
his  own  life":  State  v.  Garland,  138  N.  C.  675,  50  S.  E.  853. 

The  court  in  Foutch  v.  State,  95  Tenn.  711,  34  S.  W.  423,  45  L.  E. 
A.  687,  in  discussing  the  right  of  the  aggressor  to  plead  self-defense, 
observed:  "It  is  true  that  such  statements  are  to  be  found  in  many 
books — that  if  one  be  the  'aggressor,'  or  be  'in  fault,'  or  'provoke  a 
difficulty,'  he  cannot  rely  upon  the  plea  of  self-defense.  But  such 
general  statements  are  only  true  when  taken  in  the  limited  sense  in 
which  they  must  be  understood,  and  with  the  qualifications  with 
which  judicial  utterances  that  gave  them  existence  have  guarded  their 
application.  In  order  to  make  a  man  guilty  of  murder,  who  is  the 
'aggressor'  or  'in  fault,'  or  who  'provokes  a  difficulty'  in  which  his 
adversary  is  killed,  he  must  have  provoked  it  with  the  intent  to 
kill  his  adversary  or  do  him  great  bodily  harm,  or  to  afford  him  a 
pretext  for  wreaking  his  malice  upon  his  adversary:  Smith  v.  State, 
8  Lea,  402;  Daniel  v.  State,  10  Lea,  261;  Brown  v.  State,  58  Ga.  212; 
Flash  V.  Commonwealth,  88  Va.  172,  13  S.  E.  398;  Cotton  v.  State,  31 
Miss.  504;  Eadford  v.  Commonwealth  (Ky.),  5  S.  W.  343;  Massie  v. 
Commonwealth  (Ky.),  24  S.  W.  611.  In  order  to  deny  to  such  party 
the  right  to  rely  on  the  plea  of  self-defense,  it  must  appear  that  he 
was  the  'aggressor,'  or  'in  fault,'  or  'provoked  tlie  (lifTicnlty'  in 
such  way  and  with  such  intent  as  the  law  contemplates  in  the  use  of 
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theao  terms.  It  is  not  every  'aggression'  which  produces  a  difficulty 
that  is  an  unlawful  one,  within  the  meaning  of  this  phrase,  nor  is 
it  every  'fault'  which  a  man  might  commit  that  preciudfs  him  from 
defending  himself  when  violently  assaulted  or  menaced,  nor  is  it 
every  'provocation  of  a  difficulty'  which  robs  him  of  the  right  of 
self-defense.  Cases  already  cited,  and  hereinafter  cited,  illustrate 
the  true  meaning,  and  show  the  sense  in  which  these  words  must  be 
understood.  They  are  all  really  intended  to  imply  the  same  thing,  and 
what  they  do  mean  may  be  best  indicated  by  suggestion  of  some 
things  they  do  not  mean,  taking  them  up  separately.  First,  as  to  the 
'aggressor':  It  is  not  intended  that  everyone  shall  be  held  in  law 
to  be  an  aggressor  who  says  something  provoking  to  another,  which 
does  cause  a  difficulty,  for  oftentimes  such  an  aggression  is  a  just  one, 
and  sometimes  a  necessary  one;  but,  even  when  it  is  neither  just 
nor  necessary,  the  use  of  opprobrious  language  to  another  is  not,  for 
this  reason  alone,  an  aggression,  in  the  sense  of  law,  for  no  mere 
words,  however  opprobrious,  will  justify  an  assault,  or  the  overt 
menace  of  an  assault;  and  hence  if  one  only  uses  such  words,  and  is 
assaulted  or  so  menaced,  he  may  defend  himself.  And  the  same  thing 
is  true  of  one  in  fault.  He  may  be  in  such  other  and  supposable 
fault,  and  yet  not  be  deprived  of  a  like  right  of  self-defense;  as, 
though  one  has  threatened  or  abused  him,  he  cannot  go  to  him  and 
assault  him  for  it.  So  when  he  uses  to  another  opprobrious  words, 
that  other  cannot  assault  him,  or  menace  him  by  overt  act  of  violence, 
and  deny  him  the  right  of  defense,  as  to  'provoking  a  difficulty.' 
It  is  not  every  provocation,  just  or  unjust,  which  he  may  offer,  that 
will  justify  an  assault  upon  him,  or  the  menace  of  one,  from  wliich 
he  cannot  defend  himself,  and  to  this,  also,  the  limitations  as  to  mere 
words  used  apply.  After  all,  the  aggression,  the  fault,  or  the  provoca- 
tion depends  upon  its  character  and  its  intent.  If  it  is  an  assault, 
or  tlie  menace  of  one  by  an  overt  act,  or  the  provocation  of  a  difficulty 
with  intent  to  inflict  death  or  great  bodily  harm  in  the  event  it  is 
resisted,  made  of  malice  to  bring  about  that  result  and  enable  the 
provoking  party  to  wreak  his  malice  on  the  assailant,  that  is  an 
'aggression'  or  'fault'  and  a  'provoking  of  a  difficulty'  within  the 
legal  sense  and  meaning  of  the  terms.  If  the  'combat  is  provoked,' 
or  'the  occasion  to  kill  produced'  in  the  lanj^'uago  of  the  charge, 
on  this  account,  with  this  intent  and  for  this  purpose,  defendant 
cannot  rely  upon  the  plea  of  self-defense;  otherwise  he  can." 

IV.    Necessity  for  Provoking  Party  or  Aggressor  to  Have  Abandoned 
the  Rencounter,  in  Order  to  Avail  Himself  of  the  Right  of  Self- 
defense. 
In  order  for  tlie  prrson  provoking  the  rencounter  or  acting  as  the  ag- 
gressor therein,  to  avail  liiiiiscll'  of  his  riglit  of  self-defense,  he  must, 
])rior  to  the  commission  of  the  lioiiiicide,  have  either  withdrawn  from 
the   contest  or  declined   to   eoiitiiiue   it  any   longer:   Johnson   v.   HIatc, 
r.8  Ark.  57,  23  S.  W.  7;  i'eople  v.  Simons,  (iO  Cal.  72;  I'adgett  v.  State, 
40  Fla.  451,  24   South.    145;   State   v.   Thoiiip.suu,   45   La.   Ann.   9(ia,  IS 
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South.  392;  Smith  v.  State,  75  Miss.  542,  23  South.  260;  State  v. 
Cable,  117  Mo.  380,  22  S.  W.  953;  State  v.  Vaughan,  141  Mo.  514,  42 
S.  W.  1080;  People  v.  Filippelli,  173  N.  Y.  509,  66  N.  E.  402;  Stoffpr 
V.  State,  15  Ohio  St.  47,  86  Am.  Dee.  470;  People  v.  Hite,  8  Utah, 
461,  33  Pac.  .254.  Thus  where  one  expecting  to  meet  a  person  at  a 
certain  place  goes  there  with  the  sole  purpose  of  creating  trouble, 
and  the  person  defends,  the  assailant  must  abandon  the  contest  before 
being  allowed  to  use  his  right  of  self-defense:  People  v.  Phelan,  123 
Cal.  551,  56  Pac.  424.  And  where  the  defendant,  while  attempting  to 
interview  a  witness  against  him  in  a  civil  ease,  was  attacked  by  a 
brother  of  the  witness,  but  retreated  and  withdrew  from  his  attempt 
to  interview  the  witness,  he  had  the  right  of  self-defense  as  against 
the  brother  who  followed  him  up  as  he  retreated:  Eby  v.  State 
(Ind.),   74  N.  E.   890. 

Hence,  even  if  the  slayer  provoked  the  difficulty  originally,  he  does 
not  lose  his  right  of  self-defense  if  he  withdraws  in  good  faith  from 
the  conflict  and  expresses  a  desire  for  peace:  Duncan  v.  People,  134 
111.  110,  24  N.  E.  765;  Brazzil  v.  State,  28  Tex.  App.  584,  13  S.  W. 
1006.  And  where  the  defendant  sought  the  combat  for  the  purpose 
of  taking  advantage  of  the  deceased,  but  afterward,  in  good  faith, 
abandoned  the  combat,  he  may  justify  the  killing  on  the  same  grounds 
as  he  might  if  he  had  not  originally  sought  combat  for  such  purpose. 
People  V.  Wong  Ah  Teak,  63  Cal.  544.  So,  also,  where  the  defendant 
by  his  conduct  challenges  or  provokes  the  fight  and  has  gone  to  it 
armed  with  the  purpose  to  use  his  weapons  upon  his  adversary  if  the 
emergency  occurs,  he  cannot,  after  having  slain  him,  say  that  he  acted 
in  self-defense,  but  if  he  desists  from  the  difficulty  and  so  notifies  his 
adversary,  he  thereafter  becomes  entitled  to  his  right  of  self-defense: 
Smith  V.  State,  105  Tenn.  305,  60  S.  W.  145.  If,  after  the  commence- 
ment of  a  combat  over  the  land,  the  defendant's  son  appeared  on  the 
scene,  and  on  a  resumption  of  the  shooting,  the  fatal  shot  was  fired 
in  his  defense,  the  court  should  instruct  the  jury  that  if  the  defend- 
ant began  the  difficulty,  or  if  he  and  the  deceased  went  upon  the 
premises  determined  on  a  conflict,  and  the  conflict  was  by  mutual 
consent,  the  defendant  could  not  rely  upon  the  right  of  self-defense, 
unless  he  withdrew  from  the  conflict,  and  afterward  re-engaged  in  it 
only  in  defense  of  his  son:  Utterback  v.  Commonwealth,  105  Ky.  723, 
88  Am.  St.  Eep.  328,  49  S.  W.  479. 

The  withdrawal  from  the  rencounter  must,  however,  be  real  and 
actual  and  not  for  the  purpose  of  gaining  fresh  strength  or  some  new 
advantage:  Parker  v.  State,  88  Ala.  4,  7  South.  98;  Luckenbill  v. 
State,  52  Ark.  45,  11  S.  W.  963;  Johnson  v.  State,  58  Ark.  57,  23  S. 
W.  7;  Aiken  v.  State,  58  Ark.  544,  25  S.  W.  840.  A  mere  retreat  is 
not  such  a  withdrawal  as  justifies  firing  back  and  killing  a  pursuer: 
Burris  v.  State,  34  Tex.  Cr.  Eep.  387,  30  S.  W.  785.  In  State  v. 
Hatch,  57  Kan.  420,  57  Am.  St.  Eep.  337,  46  Pac.  708,  the  court  said: 
"The  doctrine  that  a  pariy  unlawfully  attacked  must  'retreat  to  the 
wall'  before  he  can  be  justified  in  taking  the  life  of  his  assailant  iu 
self-defense  does  not  obtain  in  this  state:  State  v.  Eeed,  53  Kan.  767, 
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42  Am.  St.  Rip.  322,  37  Pac.  174.  Where  the  dofendant  is  in  the 
wrong,  and  pommonccs  the  affray,  even  with  no  intent  to  kill  or 
inflict  groat  bodily  harm,  and  the  other  party  being  thus  provoked 
makes  a  deadly  assault,  then  it  is  the  duty  of  the  defendant  to  retreat 
as  far  as  the  fierceness  of  the  assault  will  permit  him  to  do  without 
danger  of  great  personal  injury  to  himself  before  slaying  his  an- 
tagonist: State  V.  Rogers,  18  Kan.  78,  26  Am.  Rep.  754.  In  the  pres- 
ent ease  it  was  for  the  jury  to  determine  from  the  evidence  whether 
Hatch  or  Mullen  was  in  the  wrong  in  commencing  the  affray  at 
Second  and  Main  streets,  which  resulted  in  the  death  of  Mullen. 
The  court  should  not  assume  that  one  party  or  the  other  was  first 
or  chiefly  in  fault  where  that  fact  is  in  issue,  but  should  instruct  the 
jury  on  the  theory  of  the  defendant  as  well  as  that  of  the  state, 
provided  each  theory  finds  some  support  in  the  evidence  as  in  this 
case. ' ' 

V.     Necessity  for  Intention  of  Withdrawal  from  the  Contest  to  have 
been  made  Known  to  Opponent. 

An  assailant  must  notify  his  adversary  by  his  conduct  that  he  has 
abandoned  the  contest  in  order  to  avail  himself  of  the  right  of  self- 
defense,  and  if  the  circumstances  are  such  that  he  cannot  so  notify 
him,  he  must  take  the  consequences:  People  v.  Button,  106  Cal.  62<S, 
46  Am.  St.  Rep.  259,  39  Pac.  1073,  28  L.  R.  A.  591;  People  v.  Hecker, 
U)9  Cal.  451,  42  Pac.  307,  30  L.  R.  A.  403;  State  v.  Smith,  10  Nev. 
lOG.  But  it  was  said  in  People  v.  Hecker,  109  Cal.  451,  42  Pac.  307, 
.'50  L.  R.  A.  403,  that  "where  one  is  the  first  wrongdoer,  but  his 
unlawful  act  is  not  felonious,  as  a  simple  assault  upon  the  person 
of  another,  or  a  mere  trespass  upon  his  proi)erty,  even  though  forcible, 
and  this  unlawful  act  is  met  by  a  counter  assault  of  a  deadly  char- 
acter, the  right  of  self-defense  to  the  first  wrongdoer  is  not  lost. 
Por,  as  his  acts  did  not  justify  upon  the  part  of  the  other  the  use  of 
deadly  means  for  their  prevention,  his  killing  by  the  other  would  be 
criminal,  and  one  may  always  defend  himself  against  a  criminal  at- 
tempt to  take  his  life.  But  in  contemplation  of  the  weakness  and 
passions  of  men,  and  of  the  provocation,  which,  thuiii,'h  inadequate, 
was  wrongfully  put  uj^on  the  other,  it  is  the  duty  of  the  first  wrong- 
doer before  he  can  avail  himself  of  the  plea  to  have  retreated  to  the 
wall,  to  have  declined  the  strife  and  withdrawn  from  the  difliculty, 
and  to  have  killed  his  adversary,  under  necessity,  actual  or  apparent, 
diilv  after  so  doing.  If,  however,  the  counter  assault  be  so  sudden  and 
perikn'.s  that  no  opportunity  be  given  to  decline  or  to  make  known  to 
liis  adversary  his  willingness  to  decline  the  strife,  if  he  cannot  retreat 
with  safety,  then  as  the  greater  wrong  of  the  deadly  assault  is  upon 
his  (ijipuncut,  he  would  be  justifieel  in  slaying,  forthwith,  in  self- 
defi use. " 

But  a  mere  monient.-iry  cessation  of  hostilities  with  no  bona  fidr, 
.-learly  expressed  intention  to  withdraw  from  the  conflict  is  not 
suflieii  nt  to  justify  the  original  aggressor  in  killing  under  the  plea 
ct'   s.'lt'-del'ense:    Slate   v.    Kellogg,    U>4   La.   580,   29   iSouth.    285. 


Nov.  1905.]  State   u.  Gordon.  811 

VI.     Eight  of  Self-defense  by  Person  Wlio  Voluntarily  Engages  in  a 

Rencounter. 

a.  In  General.— In  Wallace  v.  United  States,  162  U.  S.  466,  16 
Sup.  Ct.  Eep.  859,  40  L.  ed.  1039,  Mr.  Chief  Justice  Fuller  said: 
' '  Where  a  difficulty  is  intentionally  brought  on  for  the  purpose  of 
killing  the  deceased,  the  fact  of  imminent  danger  to  the  accused  con- 
stitutes no  defense;  but  where  the  accused  embarks  in  a  quarrel  with 
no  felonious  intent  or  malice,  or  premeditated  purpose  of  doing  bodily 
harm  or  killing,  and,  under  reasonable  belief  of  imminent  danger  he 
inflicts  a  fatal  wound,  it  is  not  murder:  Wharton  on  Homicide,  sec. 
197;  2  Bishop's  Criminal  Law,  sees.  702-71.5;  4  Am.  &  Eng.  Eney.  of 
Law,  675;  State  v.  Partlow,  90  Mo.  608,  59  Am.  Eep.  31,  4  S.  W.  14; 
Adams  v.  People,  47  111.  376;  State  v.  Hays,  23  Mo.  287;  State  v. 
McDonnell,  32  Vt.  491;  Keed  v.  State,  11  Tex.  App.  509,  40  Am.  Eep. 
795. 

But  if  there  is  no  intention  to  have  a  difficulty,  defendant 's  right 
of  self-defense  remains  complete.  Some  acts  may,  however,  be  com- 
mitted of  such  a  character  as  to  carry  the  intent  with  them:  Carter 
V.  State,  37  Tex.  Cr.  Eep.  403,  35  S.  W.  378.  Where,  however,  de- 
fendant, pursuant  to  an  expressed  intention,  goes  to  a  place  to  kill 
the  deceased,  he  loses  his  right  of  self-defense  unless  he  abandoned 
the  intention  before  the  commission  of  the  homicide:  State  v.  John- 
son, 2  Jones,  247,  64  Am.  Dec.  582.  Where  defendant  entered  will- 
ingly into  a  combat,  which  is  not  for  his  protection,  but  to  gratify 
Ills  passions  by  inflicting  injury  on  his  adversary,  he  cannot  invoke 
the  plea  of  self-defense,  even  though  he  did  not  provoke  the  difficulty: 
Sanders  v.  State,  134  Ala.  '74,  32  South.  654.  In  case  of  a  mutual 
combat,  retreat,  if  possible,  to  avoid  danger  is  a  duty:  Sullivan  v. 
State,  102  Ala.  135,  48  Am.  St.  Eep.  22,  15  South.  264.  But  a  person 
suddenly  assaulted  need  not  retreat  before  using  his  weapon  where 
an  instant's  delay  may  be  at  the  expense  of  his  own  life:  People  v. 
Macard,  73  Mich.  15,  40  N.  W.  784.  The  mere  drawing  of  a  pistol  in 
a  quarrel,  though  done  by  the  person  who  commenced  the  quarrel,  will 
not  deprive  him  of  his  right  of  self-defense  as  against  a  deadly 
assault  by  his  opponent.  "Generally,  the  drawing  of  a  deadly  weapon 
by  one  of  two  parties  between  whom  an  altercation  is  going  on  might 
be  sufficient  to  justify  the  other  in  believing  there  was  an  intent  to 
immediately  use  it,  and  in  acting  accordingly;  and  in  most  cases  a 
jury,  under  such  circumstances,  would  probably  be  authorized  to  find 
that  an  immediate  use  of  the  weapon  so  drawn  was  intended.  This, 
however,  is  not  invariably  true.  It  is  easy  to  conceive  of  a  case  where 
two  parties  might  be  engaged  in  a  quarrel,  and  one  of  them  draws  a 
deadly  weapon  without  intending  to  use  it  at  once,  or  without  intend- 
ing to  use  it  at  all,  unless  it  should  become  necessary  to  do  so  for  hia 
own  protection.  Suppose,  in  a  given  case,  this  should  appear  affirm- 
atively, and  beyond  all  doubt,  Then,  certainly,  the  other  party  would 
not  be  justified  in  acting  as  he  unquestionably  would  have  a  right  to 
do   were   his   adversary   nianifesting   an   intent  or  purpose    to    use    the 
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weapon  he  had  drawn":  Fnssell  v.  State,  94  Ga.  78,  19  S.  E.  891.  The 
right  of  self-defense  is  not  impaired  by  mere  preparation  for  the  per- 
petration of  a  wrongful  act:  Cartwright  v.  State,  14  Tex.  App.  486. 
Hence,  in  order  to  render  one  guilty  of  provoking  the  difficulty  he 
must  do  some  act  at  the  time  with  intent  to  produce  the  occasion  or 
bring  about  the  difficulty:  Vance  v.  State,  45  Tex.  Cr.  Rep.  434,  77 
S.  W.  813;  Pedro  v.  State  (Tex.  Cr.  Rep.),  88  S.  W.  233.  Thus,  where 
defendant  stopped  deceased  on  the  street  and  commenced  using  foul 
language  against  him,  frequently  running  his  hand  in  his  pistol 
pocket,  and  shaking  his  fist  under  the  nose  of  deceased,  and  finally 
drawing  his  pistol  and  shooting  five  times  at  deceased,  who  attempted 
to  dodge  his  shot,  he  makes  no  showing  of  self-defense:  State  t. 
Bryant,  102  Mo.  24,  14  S.  W.  822.  But  if  defendant  provoked  the 
occasion  of  the  homicide,  not  in  order  to  have  a  pretext  to  kill  his 
adversary  or  to  do  him  great  bodily  harm,  nor  any  other  felonious 
intent,  but  merely  to  commit  an  ordinary  battery,  it  will  not  com- 
pletely deprive  him  of  his  right  of  self-defense:  White  v.  State,  23 
Tex.  App.  154,  3  S.  W.  710.  And  a  patron,  who,  finding  fault  with 
the  service  in  a  restaurant,  follows  the  waiter  into  the  kitchen  against 
the  protest  of  the  proprietor,  and  after  provoking  a  difficulty,  refuses 
to  go  out  after  the  waiter  has  apologized,  cannot  avail  himself  of  the 
plea  of  self-defense  in  killing  the  waiter,  though  the  latter  advanced 
upon  him  with  a  large  carving  knife.  In  such  case,  it  is  his  duty  to 
retreat,  if  necessary,  to  avoid  killing  the  waiter,  or  to  prevent  him- 
self from  being  killed:  State  v.  Trammell,  40  S.  C.  331,  42  Am.  St. 
Rep.  874,  18  S.  E.  940. 

Where  there  was  a  wordy  altercation  between  several  persons,  and 
the  defendant  was  present  and  assenting  to  it,  he  will  be  charged 
with  provoking  the  difficulty,  where  there  were  challenges  to  meet 
halfway  and  fight  it  out,  to  such  an  extent  that  he  cannot  avail  him- 
self of  his  right  of  self-defense:  Kirby  v.  State,  89  Ala.  63,  8  South. 
110. 

b.  Effect  of  Provocative  Words  Innocently  Spoken. — Tn  speaking  of 
the  effect  of  language  or  acts  likely  to  provoke  a  difficulty,  the  court 
in  Allen  v.  Commonwealth,  86  Ky.  642,  6  S.  W.  645,  said:  "If,  how 
ever,  one  by  his  wrongful  act  makes  the  harm  or  danger  to  himself 
necessary  or  excusable  in  the  person  who  is  inflicting  or  about  to 
inflict  it,  then  the  former  cannot,  ui>on  the  plea  of  self-defense,  excuse 
the  taking  of  life  or  the  infliction  of  great  bodily  harm.  Nor  can  he 
do  so  if  he  seeks  the  other  party,  not  innocently,  but  with  the  in- 
tention of  provoking  a  dilhculty,  and  does  so.  lie  must  not,  however, 
be  deprived  of  the  benefit  of  tiic  plea  of  self-defense  because  wohIm 
innocently  spoken  by  him  or  in  jest,  or  some  act  done  by  him  not 
calculated  or  intended  to  do  so,  and  not  resorted  to  as  a  shelter  for 
intended  wrong,  may  have  contributed  to  bring  on  the  difliculty. " 

c.  Effect  where  Both  Combatants  were  Looking  for  Each  Other 
or  Eeucouiiter  is  Mutual. — The  plea  of  self-defense  is  not  availahi<- 
where   there   were  mutual   threats  and  ill-feeling  between  the   parties, 
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and  they  came  together  under  conditions  showing  that  they  were 
looking  for  each  other:  Gilleland  v.  State,  44  Tex.  356.  Thus  where 
defendant  went  to  the  place  of  business  of  deceased  and  explained  to 
him  that  he  did  not  write  certain  anonymous  letters,  but  deceased 
denounced  him  as  a  liar,  and  told  him  that  he  was  going  to  get  his 
gun  and  shoot  him;  afterward  deceased  got  his  gun,  but  was  dis- 
armed by  relatives;  he  then  sat  alongside  of  the  street;  defendant 
coming  along  asked  him  whether  he  had  got  his  gun;  deceased  cursed 
defendant  and  told  him  that  he  was  not  afraid  of  him,  and  then 
went  into  a  store  and  got  two  scale  weights,  and,  coming  out,  renewed 
the  quarrel  by  threatening  defendant;  while  deceased  was  about  to 
throw  a  weight  at  defendant,  the  latter  shot  him.  The  court  said: 
"Under  such  circumstances,  we  think  the  defendant,  being  without 
fault  himself,  had  a  right,  if  attacked  in  such  a  manner  as  to  furnish 
reasonable  ground  for  apprehending  a  design  to  take  his  life  or  do 
him  great  bodily  harm,  to  act  upon  appearances,  and  to  defend  his 
life,  and  was  not  required  to  flee  from  the  public  highway  in  which 
he  had  been  assailed." 

In  order  for  a  mutual  combat  to  deprive  the  defendant  of  his  right 
of  self-defense,  he  must  have  entered  the  combat  willingly:  Christian 
V.  State,  46  Tex.  Cr.  Eep.  47,  79  S.  W.  562.  In  cases  of  mutual  com- 
bat the  slayer  is  protected  only  when  the  killing  is  done  as  an  ab- 
solute necessity  to  save  his  own  life,  and  only  in  cases  where  it  ap- 
pears that  the  person  killed  is  the  assailant,  or  the  slayer  has  in 
good  faith  endeavored  to  decline  any  further  struggle  before  he 
inflicts  the  mortal  wound:  Smith  v.  State,  106  Ga.  673,  71  Am.  St.  Rep. 
286,  32  S.  E.  851. 

d.  Effect  where  Deceased  Went  About  Armed. — The  mere  fact 
that  the  deceased  had  at  hand  the  means  for  effecting  a  deadly  en- 
counter is  not  a  sufficient  excuse  to  slay  him,  but  it  must  also  ap- 
pear, by  some  act  or  demonstration  on  the  part  of  the  deceased, 
that  he  intended,  at  the  time  of  the  killing,  to  carry  out  his  purpose, 
or  the  circumstances  must  be  such  as  to  create  a  reasonable  belief  in 
the  mind  of  the  slayer  that  it  was  necessary  to  kill  the  other  party 
in  order  to  save  his  own  life:  Springfield  v.  State,  96  Ala.  81,  38 
Am.  St.  Rep.  85,  11  South.  250. 

6.  Eight  of  Self-defense  where  the  Defendant  Killed  the  Deceased, 
an  Avowed  Deadly  Enemy,  "on  Sight." — A  person  who  expects  an- 
other to  attack  him  is  not  bound  to  keep  himself  out  of  the  way  of 
being  assaulted,  and,  if  he  kills  his  assailant  to  avoid  great  bodily 
harm,  he  may  rely  upon  the  plea  of  self-defense:  State  v.  Matthews. 
148  Mo.  185,  71  Am.  St.  Eep.  594,  49  S.  W.  1085. 

The  doctrine  that  a  person  has  the  right  to  shoot  an  ciieiny  ou  sight 
who  has  threatened  and  seeks  one 's  life  without  waiting  for  some 
overt  act  or  demonstration  on  the  part  of  the  enemy,  is  not  generally 
approved,  though  the  doctrine  has  been  strongly  approved  in  an  early 
Kentucky   case,   and    approved    with   some    modificatious   by   later   de- 
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cis'ons   in    that    state:    Stato   v.    Kollojrg,   104    La.   Ann.   .').SU,   21)  South. 
28.J. 

In  C'arico  v.  (.'oinmonwcaltli,  7  Bush,  124,  the  di>tomlaut,  in  th«> 
early  hours  of  the  morning,  shot  the  deceased  in  the  back  while  be 
was  not  making  any  apparent  demonstration  of  an  immediate  assault, 
though  the  deceased  had  made  previous  as.saults  on  defendant,  and 
had,  the  day  before,  threatened  to  kill  the  defendant  before  evening 
of  the  next  day.  The  deceased  was  a  man  of  violent  i)assions  and 
inflexible  will,  while  the  defendant  was  a  quiet  and  peaceable  man. 
The  court  in  laying  down  the  law  of  self-defense  in  such  cases,  referred 
to  Phillips  V.  Commonwealth,  2  Duvall,  328,  87  Am.  Dec.  499,  and  rec- 
ognized the  difficulty  of  the  application  of  the  doctrine,  but  observed 
that  "its  liability  to  perversion  or  abuse  by  juries  cannot  curtail 
the  principle  itself  as  a  law  for  the  court."  In  this  connection  the 
court  observed:  "Speaking  of  assured  and  continual  tlaiigtr  to  life, 
this  court,  in  the  case  in  2  Uuvall  lefiiied  the  j^rinciple  of  .self-defense 
as  follows:  'Like  the  sword  of  Damocles,  tiie  threatened  danger  is 
continually  impending  every  moment  and  everywhere.  The  tlireat- 
ened  man  may  be  waylaid  or  otherwise  attacked  unawares  without  the 
possibility  of  defense  or  of  escape,  and  may  never,  day  or  night, 
feel  safe,  or  actually  be  so,  wliile  his  enemy  lives,  who,  whenever 
he  may  sec  him,  or  wherever  he  may  find  him,  may  be  anxious  anil 
able  to  kill  him.  And  does  either  human  or  divine  law  require  such 
prolonged  agony  and  juril;  or  can  the  best  and  most  prudent  men 
suicidably  forbear  to  strike  for  ridd:ince,  if  they  have  the  courage 
to  defend  themselves,  in   the  only  way  of  secure  and  lusting  escape?' 

"Now,  if  a  man  feels  sure  that  his  life  is  in  continual  danger, 
and  that  to  take  the  life  of  his  menacing  enemy  is  his  only  safe  se- 
curity, does  not  the  rationale  of  I  lie  |irinclple  ;is  tiins  ucfinecl  ;illuw 
liitn  to  kill  that  enemy  whenever  and  wherever  he  gives  iiim  a  chance 
and  there  is  no  sign  of  relenting?  But  before  a  .jury  should  acquit 
they  should  be  well  satisfied  that  the  killing  was  not  the  ofl'spring 
of  bad  passion,  but  solely  of  a  thorougli  and  well-founded  belief 
that  it  was  necessary  for  security.  And  here  lies  the  danger  of 
misapplication.  It  is  difficult  to  be  assureil  that  the  act  was  thus 
necessary  and  done  in  good  faith.  Of  that,  however,  the  jury  and 
not  tlie  court  must  judge;  and  in  th:it  judgment  they  cannot  be 
too  self-poised  and  careful  before  tliey  conclude  that  the  peril  of 
the  accused  was  imminent  and  incessant,  and  that  h(>,  well  assured 
of  it,  nonestly  believed  that  his  only  safe  remedy  was  to  destroy 
the  power  to  execute  the  tlireats.  And  if  he  was  authorized  to  l)eliev(  , 
and  did  considerately  appreliend,  that  his  own  exile  or  tiie  death  uT 
liis  persevering  enemy,  watciiing  to  kill  him,  was,  like  the  tabula 
in  naufriigio,  tiie  niily  sale  mode  of  rescue,  might  he  not  htw  luliv 
clionse  iiis  remedy  and  tiirow  liis  enemy  overlmaid  .'  Why  shuuM 
he  be  requirul  still  to  wait  an  assault  ;ind  to  eiulure  longer  haunting,' 
and  hazard,  when  he  might  at  iiiiy  inoinent  become  tlie  \ictini  of  Ms 
own  forlieara  nee,  ami  wlieii  self  defense  nii-ht  be  impo^silije  or  ;iu 
;ivailinv.'      \\li\-   let   the   sword    still    iwiiig   over  him.'      W'hv   not    reinovi' 
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it  out  of  sight  when  he  may,  and  not  passively  linger  until  it  unex- 
pectedly falls  and  strikes  his  heart  unresisted.  The  recognition  of 
the  perfect  right  to  do  so  in  such  a  crisis  appears  to  us  consistent 
with  both  principle  and  policy.  It  seems  to  us  conservative.  It 
might  afford  more  security  and  prevent  more  assassinations  than  the 
lame  law  of  punishment  ever  could,  and  the  manly  and  opportune 
assertion  of  this  universal  birthright  may  teach  the  reckless  who 
thus  maliciously  beset  the  pathway  of  the  peaceable  that  they  will 
be  likely  to  bring  destruction  on  their  own  heads.  This  preventivo 
principle  will  go  hand  in  hand  with  civilization  and  philosophical 
jurisprudence  as  a  palladium  of  personal  security  and  social  order 
and  peace.     Properly  guarded,  it  may  do  more  good  than  harm." 

In  Bohannon  v.  Commonwealth,  8  Bush,  481,  8  Am.  Eep.  474,  tlu' 
court,"  though  approving  the  principle  of  self-defense  announced  in 
the  above  case,  did  not  fully  concur  in  the  arguments  advanced 
therefor.  The  court  said:  "The  threats  of  even  a  desperate  and 
lawless  man  do  not,  and  ought  not  to,  authorize  the  person  threatened 
to  take  his  life;  nor  does  any  demonstration  of  hostility  short  of 
a  manifest  attempt  to  commit  a  felony  justify  a  measure  so  extreme. 

"But  when  one's  life  has  been  repeatedly  threatened  by  such  an 
enemy,  when  an  actual  attempt  has  been  made  to  assassinate  him, 
and  when,  after  all  this,  members  of  his  family  have  been  informed 
by  his  assailant  that  he  is  to  be  killed  on  sight,  we  hold  that  he  may 
lawfully  arm  himself  to  resist  the  threatened  attack.  He  may  leave 
his  home  for  the  transaction  of  his  legitimate  business,  or  for  any 
lawful  and  proper  purpose;  and  if  on  such  an  occasion  he  casually 
meets  his  enemy,  having  reason  to  believe  him  to  be  armed  and 
ready  to  execute  his  murderous  intentions,  and  he  does  believe, 
and  from  the  threats,  the  previous  assault,  the  character  of  the 
man,  and  the  circumstances  attending  the  meeting,  he  has  the  right 
to  believe,  that  the  presence  of  his  adversary  puts  his  life  in  immi- 
nent peril,  and  that  he  can  secure  his  personal  safety  in  no  other 
way  than  to  kill  him,  he  is  not  obliged  to  wait  until  he  is  actually 
assailed. " 

The  views  expressed  in  the  above  case  were  approved  by  the  Ken- 
tucky court  in  Oder  v.  Commonwealth,  80  Ky.  32,  but  it  was  said 
that  it  is  always  a  question  for  the  jury  to  judge  of  the  reasonable- 
ness of  the  apprehended  danger  and  the  bona  fide  belief  of  the  de- 
fendant in  its  existence. 

f.  Eight  of  Self-defense  on  Hip-pocket  Movement  by  Opponent. — 
A  hostile  movement  on  the  part  of  the  deceased  toward  his  hi[) 
pocket  in  such  a  manner  as  to  indicate  to  a  reasonable  mind  that 
his  purpose  was  to  draw  and  fiire  upon  the  defendant,  creatfs  such 
an  apparent  peril  to  his  life  and  limb  that  he  is  justified  in  the  ex- 
ercise of  his  right  of  self-defense  in  anticipating  him  and  firing  first; 
but  the  defendant  should  not  have  been  instrumental  in  having 
provoked  or  brought  on  the  difficulty:  De  Annan  v.  State,  71  Ala. 
351;     Gonzales  v.   State,   30  Tex.   App.   2u3,   16   S.   W.   978.     And   the 
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same  rule  applies  where  the  hostile  movement  is  toward  tho  bosom 
to  draw  a  pistol  carried  in  a  pocket  in  the  vest:  Lawrence  v.  State, 
36  Tex.  Cr.  Rep.  173,  36  S.  W.  90.  But  whether  a  movement  of  the 
hand  toward  the  hip  furnishes  reasonable  ground  of  apprehension  to 
net  upon  appearances  is  a  question  for  the  .jury:  Guice  v.  State,  60 
Miss.  714.  But  where  the  defendant  knew  of  a  marked  peculiarity 
of  the  deceased  in  that  he  had  a  habit  of  resting  his  hand  on  his 
hip,  or  in  his  hip  pocket  while  walking  or  standing,  that  fact  is 
properly  considered  in  determining  whether  the  defendant  was  en- 
titled to  act  upon  the  appearance  that  deceased  was  about  to  draw 
a  weapon:  People  v.  Grimes,  132  C'al.  30,  64  Pac.  101.  Undoubt- 
edly in  some  localities  where  the  habitual  carrying  and  use  of  firearms 
is  well  known,  the  appearance  of  imminent  peril  by  tlie  movement  of 
the  hand  of  an  opponent  in  a  rencounter  toward  his  nip  pocket 
would  be  more  real  than  apparent,  and  would  justify  the  defendant 
in  exercising  his  right  of  self-defense  against  the  threatened  peril. 
And  the  same  would  probably  be  true  in  a  case  where  threats  of 
bodily  harm  or  of  shooting  on  sight  were  made  and  communicated 
to  the  parties  participating  in  the  rencounter. 

g.  Rencounters  Resulting  from  Attempts  to  Adjust  Business 
Matters  or  Claims. — The  principal  case  is  a  typical  example  of  a 
rencounter  arising  from  an  attempt  to  collect  an  account  from  an 
obstreperous  debtor. 

The  mere  fact  that  defendant  went  to  the  place  of  business  where 
the  deceased  was  is  not  of  itself  sufficient  to  deprive  him  of  his 
right  of  self-defense:  Allen  v.  Commonwealth,  86  Ky.  642,  6  8.  W. 
645.  Hence,  where  defendant  sought  an  interview  with  deceased 
with  no  hostile  intentions,  but  simply  to  demand  a  settlement  and 
pay  for  some  riding  spurs,  and  deceased  became  angry  and  an  alter- 
cation ensued,  during  which  deceased  drew  his  pistol  and  assaulted 
defendant,  the  defendant  may  avail  himself  of  his  right  of  self- 
defense:  Bonnard  v.  State,  25  Tex.  App.  173,  8  Am.  St.  Kcp.  431, 
7  S.  W.  8G2.  And  where  a  defendant,  who  went  armed  to  see  his 
tenant  with  respect  to  his  portion  of  the  cotton  crop,  upon  enter- 
ing into  an  altercation  with  the  tenant,  was  ordered  off  from  the 
j.lanation  with  the  admonition  ttiat  the  tenant  would  "hurt"  hini 
if  he  didn't  go,  but  the  defendant  immediately  dismounting  ex- 
claimed: "Hurt!"  upon  whicli  the  tenant  drew  his  gun  and  re- 
treated, followed  by  the  defendant,  who,  advancing  with  drawn 
gun,  ordered  him  to  drop  the  gun,  but  the  tenant  saying  that  he 
would  not,  fired  with  deadly  efToct,  the  court  decided  that  the  de- 
fendant did  not  provoke  the  dillieulty:  Jackson  v.  State,  32  Tex. 
Cr.  Kep.  192,  22  S.  W.  H^\.  Hut  where  the  defendant,  armed  with 
a  gun,  told  his  brother,  who  had  taken  his  clothes,  that  he  wuiilil 
kill  him  if  he  did  not  return  tho  clotlies,  and  the  brother  thereupon 
advancing  upon  him  with  a  drawn  knife,  shot  him,  he  was  held  to 
have  shot  him  because  of  failure  to  deliver  the  clothes,  and  not 
in  8elf-(l(  fense:    Combs  v.  Commonwealth  (Ky.),  9  S.  W.  055. 
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Where  defendant  went  to  the  meat  market  of  the  deceased  in 
an  angry  mood  armed  with  a  revolver,  so  carried  as  to  be  available 
for  instant  use,  for  the  purpose  of  getting  satisfaction  for  a  sup- 
posed insult  in  refusing  to  extend  him  further  credit  until  his  past 
indebtedness  was  adjusted,  and  used  language  calculated  to  pro- 
voke an  assault,  and  took  no  means  of  avoiding  the  collision  which 
his  conduct  invited,  but  rather  sought  it  and  did  not  fire  until  after 
the  deceased  dropped  a  whip  which  he  had  taken  up  to  protect  him- 
self, the  defendant  is  not  entitled  to  urge  a  plea  of  self-defense: 
State  V.  Murdy,  81  Iowa,  603,  47  N.  W.  867. 

h.  Rencounters  Resulting  from  Demands  for  Apologies  or  Ex- 
planations of  Charges  or  Things  Said  Concerning  the  Defendant. — A 
X»erson  has  a  right  to  request  an  apology  for  prior  insulting  conduct, 
and  unless  his  manner  and  acts  in  doing  so  were  intended  to  bring  on 
an  affray  or  a  deadly  conflict,  his  right  of  self-defense  is  not  forfeited: 
Winters  v.  State  (Tex.  Cr.  Rep.),  51  S.  W.  1110.  Thus  where  a  patron 
of  a  restaurant,  finding  fault  with  the  service  performed  by  a  negro 
waiter,  follows  the  waiter  into  the  kitchen  against  the  protest  of 
the  proprietor  of  the  restaurant,  and  after  provoking  a  difficulty,  re- 
fuses to  go  out  after  the  waiter  has  apologized,  he  cannot  avail  him- 
self of  a  plea  of  self-defense  in  killing  the  waiter,  even  though  the 
waiter  advanced  upon  him  with  a  carving  knife.  It  was  his  duty  to 
retreat  if  necessary  to  avoid  killing  the  waiter  or  to  prevent  him- 
self from  being  killed:  State  v.  Trammell,  40  S.  C.  331,  42  Am.  St. 
Rep.  874,  18  S.  E.  940.  So,  also,  where  the  defendant,  who  had 
been  looking  for  the  deceased,  on  entering  a  saloon  met  him  un- 
expectedly and  presenting  his  cocked  gun  demanded  an  apology  for 
applying  to  him  an  opprobrious  epithet,  and  the  deceased,  who  was 
in  habit  of  going  about  armed,  immediately  drew  his  gun  and  fired, 
wounding  the  defendant  slightly,  the  defendant  on  shooting  the  de- 
ceased is  not  entitled  to  urge  self-defense,  since  he  provoked  the 
difficulty  which  he  knew,  or  ought  to  have  known,  would  end  in  either 
the  death  of  himself  or  of  the  deceased:  Coyle  v.  State,  31  Tex.  Cr. 
Rep.  604,  21  S.  W.  765.  And  where  the  defendant  with  a  shotgun 
in  a  position  to  be  instantly  used  advanced  toward  deceased  and 
asked  the  deceased  about  certain  threats  made  by  him  against  the 
life  of  defendant,  but  the  deceased,  without  saying  a  word,  fired  at 
the  defendant,  the  defendant  cannot  claim  to  have  acted  in  self- 
defense  when  he  returned  the  fire  with  fatal  effect:  Baker  v.  State, 
81  Ala.  38,  1  South.  127.  Likewise,  where  defendant,  who  went 
to  the  store  of  the  deceased  to  obtain  an  apology  and  explanation 
of  a  letter  which  he  claimed  that  the  deceased  had  written  to  his 
wife,  and  deceased  disclaimed  having  written  any  letter  to  her,  and 
explained  how  the  letter,  which  was  neither  signed  nor  addressed 
to  anyone,  came  to  be  written,  but  defendant  refused  to  leave  the 
store  upon  being  requested  to  do  so,  and  then  drew  his  pistol 
upon  the  deceased,  who  then  crouched  behind  a  counter,  whereupon 
the  defendant  reached  over  and  shot  him,  he  cannot  elaim  to  have 
Am.   St.  Rep.,  Vol.   109—52 
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shot  in  aelf-defense,  even  though  the  deceased  returned  the  fire  as 
defendant  was  leaving  the  store:  Gaines  v.  Commonwealth,  88  Ya. 
682,  14  S.  E.  375. 

But  the  mere  fact  that  the  defendant  arms  himself  when  seckiiijir 
an  explanation  of  deceased  for  having  been  characterized  as  a  coward 
in  the  presence  of  ladies,  and  that  at  the  interview  he  profamly 
denied  the  accusation,  does  not  deprive  him  of  his  right  of  self- 
defense:  Shannon  v.  State  (Tex.  Cr.  Rep.),  28  S.  W.  687.  So,  also, 
where  the  deceased  has  been  circulating  accusations  charging  the 
defendant  with  theft,  the  defendant  may  arm  himself  to  protect 
himself  while  interviewing  the  deceased  in  a  quiet  and  peaceable 
manner  concerning  the  accusations:  Beard  v.  State  (Tex.  Cr.  Kep.), 
81  S.  W,  33.  But,  on  the  other  hand,  if  the  defendant  sought  an  in- 
terview with  the  deceased  with  the  deliberate  purpose  of  killing 
him  if  he  questioned  him  concerning  the  taking  of  a  yearling,  he  is 
not  entitled  to  urge  self-defense,  even  though  the  deceased  made  :i 
hip-pocket  moven.cnt:  Adams  v.  State,  35  Tex.  Cr.  TJep.  28o,  .T.')  S. 
W.  354.  And  where  the  defendant  with  pistol  in  hand  enters  a 
saloon  where  the  deceased  is,  and  menacingly  says  to  him,  "T  un- 
derstand you  intend  to  kill  me,"  and  upon  the  decease<l  making  a 
movement  as  if  he  was  about  to  draw  his  pistol,  shoots  him,  he  can- 
not plead  self-defense,  where  he  admits  that  he  killed  deceased  be- 
cause of  the  threats  of  deceased  to  kill  him:  Hoover  v.  State,  '.','> 
Tex.  Cr.  Rep.  342,  33  S.  W.  337. 

i.  Rencounters  Arising  from  Passing  the  Lie. — The  facts  and  .-ir 
gument  used  by  the  court  in  Polk  v.  Stato,  30  Tex.  App.  6.^7,  18  S. 
W.  466,  show  the  nile  of  law  in  a  sudden  quarrel  wiioie  the  lie 
is  passed.  The  court  said:  "Did  the  defendant  fire  the  fatal  siiot 
in  order  to  prevent  the  taking  of  his  own  life?  If  lie  did,  then  did 
the  necessity  of  taking  the  life  of  his  adversary  arise  in  the  progress 
of  a  diflBculty  brought  about,  provoked  or  occasioned  by  defend- 
ant's own  conduct?  If  these  are  answered  in  the  affirmative  by 
the  jury,  then  the  defendant  will  be  guilty  of  the  offense  of  man 
slaughter;  for,  having  provoked  the  occasion,  his  right  of  self-d<- 
fense  would  be  imperfect.  But  did  the  homicide  oeeur  in  tiie  pru;,^ 
resa  of  a  difficulty  provoked  and  brought  on  })y  the  acts,  conduct 
and  words  of  the  deceased  toward  the  defendant  and  were  siieh 
acts,  conduct  and  words  of  the  deceased  reasonably  calculated  i,i 
provoke  and  l)ring  on  the  difficulty?  If  this  question  is  answire.l 
affirmatively,  would  the  defendant,  if  he  killed  his  ailversaiy  \i> 
save  his  own  life,  be  justified,  and  his  right  of  self-defense  he  per 
feet?     Here    we    have    presented    a    very    nice    question.     A    says    to 

ii,  'You   are   a   G— — d   il n    liar.'     B,  on   the   impulse   of   the    nm 

merit,   resents    the    insult    by    slapping   or   striking    A    with    his    hand, 
A    draws   a    pistol    with    intent    to    shoot    and    kill    i>.      I?,    to    save    his 
nvvn    life,    kills   A.      (.'ould    B    t)C    guilty    of    an    olfense    less    than    man 
sfaughter?      In    the   supposed    ease    H   does   not   intend   to    jirovoke    the 
ililliculty    or    produce    the    occasion;    but,    prompted    by    a    sudden    im- 
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pulse,  acts  on  the  spur  of  the  moment,  and  resents  the  insult  by 
striking  A  with  his  hand.  This  question  must  be  solved  by  well- 
settled  principles  of  law.  Insulting  words  will  not  justify  an  assault 
and  therefore  B  was  the  aggressor  in  the  eye  of  the  law.  He  was 
as  much  guilty  of  an  assault  and  battery  upon  A  as  he  would  have 
been  had  A  not  given  the  insult,  and  though  he  may  not  have  in- 
tended to  produce  the  occasion  or  provoke  the  difficulty,  yet  this 
would  "be  the  reasonable  and  natural  consequence  of  his  act,  for 
which,  by  the  law,  he  is  held  responsible,  and  responsible  to  tlie 
same  extent  as  if  he  had  intended  to  provoke  the  difficulty.  In  this 
case  the  facts  show  that  the  slap  or  blow  was  given  before  A  at- 
tempted to   draw  his  pistol.     But  it  is  contended  that   the   deceased 

provoked  the  difficulty  by  calling  defendant  a  'G d  d n  liar.' 

Concede  this  to  be  so,  it  would  not  alter  the  rights  of  appellant. 
To  use  such  language  to  a  person  is  not  recognized  in  law  as  a 
provocation,  when  the  one  so  insulted  proposes  to  act  under  it, 
or  justify  himself  for  the  assault  and  its  consequences.  While  the 
charge  upon  mutual  combat  may  not  have  been  called  for,  still,  if 
we  are  correct  in  the  above,  there  was  no  possible  chance  for  such 
charge  to  have  injured  appellant.  Why?  Because,  concede  to  the 
fullest  extent  that  the  witnesses  for  the  defense  gave  the  correct 
version  of  the  facts  in  the  case,  nothing  less  than  manslaughter 
could  have  been  the  result  from  an  honest  jury;  for  all  the  wit- 
nesses  who   swear   to   the   fact    agree   that,   when   insulted   by   being 

called    a    'G d    d n    liar,'    and   before    deceased    attempted    \o 

draw  his  pistol,  appellant  struck  him;  and  we  hold  that  the  party 
giving  the  blow,  being  the  aggressor,  would  be  guilty  of  manslaughter, 
and  nothing  less,  though  he  kills  to  save  his  own  life." 

j.  Rencounter  Resulting  from  an  Attempt  to  Eject  a  Misbehaving 
Person  from  One's  Premises. — Where  the  defendant,  with  two  com- 
panions, armed  with  firearms  and  a  supply  of  whisky,  went  unin- 
vited to  the  house  of  deceased  where  a  dancing  party  was  in  progress, 
and  annoyed  some  of  the  guests,  and  upon  being  requested  to  ]eav(> 
replied,  "By  God!  I  will  when  I  get  ready";  and  upon  the  <1( - 
ceased  advancing  toward  him  and  saying,  "You  will  go  now," 
said,  "If  you  don't  stop,  I  will  shoot  you,"  and  dicl  shoot  uixm 
the  deceased  continuing  to  advance,  the  court  said:  "If  appellant 
went  to  the  house  of  deceased  without  invitation,  or  if,  having  in- 
vitation, he,  after  getting  there,  behaved  in  a  manner  to  disturb 
and  prevent  others  enjoying  the  dance,  or  broke  the  peace,  Alvcy 
[the  deceased]  had  the  right  to  order  him  off  his  premises,  and  it 
was  his  duty  to  go,  and  upon  his  refusal  to  go,  Alvey  had  i-iglit  to 
use  reasonable  force  to  compel  him  to  leave.  This  was  not  fully 
explained  to  the  jury  and  tliat  omission  was  prejudicial  to  the  com- 
monwealth, not  to  appellant.  Therefore  in  one,  and  we  think  a 
proper,  view,  appellant  did  seek  and  commence  the  difficulty,  by 
unlawfully  refusing  to  leave  premises  of  deceased  when  requested 
to    do    so,    and    in    resisting,    when    deceased,    as    he    liad    a    right    to 
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<lo,  attfuiptcd  to  forcibly  remove  him.  And  if  he  thus  refused  and 
resisted  with  intention  to  take  the  life  of  Alvey,  or  inflict  great 
liodily  harm  upon  him,  rather  than  to  leave  the  premises,  he  could 
not  lie  excusable  upon  the  ground  of  self-defense":  Scott  v.  Common- 
wealth (Ky.),  29  S.  W.  977.  So,  also,  where  an  assault  with  in- 
tent to  kill  was  committed  by  a  railroad  station  agent  in  a  rencounter 
with  a  person  who  had  been  waiting  at  the  depot,  and  w^ho  purposely 
slammed  the  door  of  the  waiting-room  with  great  violence,  therel>y 
lireaking  window  panes  and  the  like,  the  court  said:  "While  it  may 
1)0  said  that  the  defendant  had  the  undisputed  right  to  preserve 
I>roper  order  in  the  office  or  depot,  where  he  had  been  placed  as 
agent,  and  would  be  justified  in  using  all  reasonable,  necessary 
force  to  prevent  any  disorderly  conduct  on  the  part  of  persons  who 
might  come  into  his  office,  yet  such  right  does  not  warrant  him 
in  following  a  person  outside  of  the  depot,  who  lias  gone  outside 
in  obedience  to  his  request.  The  facts  in  this  case  show  that  the 
l»rosecuting  witness  left  the  depot  office  and  we  are  unwilling  to 
say  in  this  case  that  the  prosecuting  witness  was  compelled  to  aban- 
don the  platform  and  entire  premises  under  the  control  of  the  agent 
under  the  circumstances  as  detailed  in  the  trial  of  this  cause":  State 
V.  Tuokcr,   188  Mo.   438,  87  S.  W.  487. 

k.  Rencounter  Resulting  from  a  Quarrel  Over  Card  Game. — Where, 
as  the  result  of  a  quarrel  over  a  card  game,  defendant,  who  had 
charged  deceased  with  liaving  cheated  in  the  game,  demanded  the 
relurn  of  his  money,  pistol  in  hand,  the  mere  fact  that  the  de- 
ceased had  his  hand  on  his  hip  or  near  his  hip-pocket  <loes  not 
make  it  proper  for  his  assailant  to  shoot  deceased,  wlio  dared  him 
to  shoot,  and  especially  where  defendant  knew  that  it  was  a  habit 
(it  the  deceased  to  stand  with  his  hand  in  or  about  his  hip  pocket: 
People   v.   Grimes,  132  Cal.   30,   64  Pac.   101. 

1.  Rencounter  in  Which  Defendant  Intervened  to  Protect  Others. — 
'•The  riglit  of  self-defense  rests  upon  necessity,  and  apj>arent  rea- 
sonable necessity  is  the  whole  law  and  reason  of  it.  It  was  not  de- 
rived from  society.  It  is  a  natural  right,  instinctive  in  the  person. 
Man,  when  he  came  into  society,  brought  it  with  liim  in  all  its 
freedom  and  broadest  sense.  It  has  been  restricted  by  law  in  its 
(  xercisc  to  cases  of  necessity,  but  cannot  be  altogether  denied.  If 
it  were  possible,  it  sliould  not  be,  because  as  now  r-strii-lcd,  it  serves 
to  protect  right  against  wrong  in  emergencies  where  the  law  would 
not   avail. 

"It  is  the  thity  of  a  man  who  sees  a  felony  attempted  hy  violencr' 
to  prevent  it  if  jii>ssible.  This  is  an  active  duty,  and  lience  he  lias 
a  It  gal  right  to  use  the  means  necessary  to  make  the  resistance  ef- 
fectual. If  A  be  unlawfully  assaulted  by  B  and  his  life  thereby 
endangered,  he  may,  by  riason  of  not  being  in  fault,  defend  it 
even  to  the  e.xtent  of  taking  the  life  of  the  person  who  is  in  fault; 
and  as  the  right  is  a  natural  one,  rules  of  law  restricting  it  must, 
in   order  that    it   may  still   be   effective,  be   adapted   to   his   character 
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and  nature.  He  may,  therefore,  act  upon  appearances,  if  he  acts 
reasonably;  and  if  assailed  by  another,  and  he  believes,  and  has 
reasonable  ground  to  believe,  that  his  life  is  thereby  endangered, 
he  may  even  take  life  in  its  apparent  necessary  defense.  So  great, 
however,  is  the  law's  regard  for  human  life,  that  he  must  be  care- 
ful and  not  violate  the  restriction  that  law  and  society  have  placed 
upon  this  right  of  self-defense,  to  wit,  he  must  act  from  necessity, 
or  reasonable   apparent   necessity,   and   not   be   in   fault. 

"Not  only,  however,  may  he  do  this,  but  another  may  do  it  for 
him.  This  other  person  in  such  a  case  steps  into  the  place  of  the 
assailed;  and  there  attaches  to  him  not  only  the  rights,  but  also  the 
responsibilities,  of  the  one  whose  cause  he  espouses.  If  the  life 
of  such  person  be  in  immediate  danger,  and  its  protection  requires 
life  for  life,  or  if  such  danger  and  necessity  be  reasonably  apparent, 
then  the  volunteer  may  defend  against  it,  even  to  the  extent  of  tak- 
ing life,  provided  the  party  in  whose  defense  he  acts  was  not  in 
fault.  He  interferes  at  his  peril  if  the  person  slain  was  not  in 
fault.  In  the  language  of  Mr.  Wharton,  'a  person  interposing,  par- 
ticularly if  he  be  a  stranger,  should  act  with  much  caution.'  This 
necessarily  follows,  because  he  takes  the  place  of  one  of  the  com- 
batants, and  can  only  do  for  him  what  he  had  the  right  to  do  un- 
der the  circumstances  in  defense  of  himself.  Thus  if  A  unlawfully 
assaults  B,  endangering  the  latter 's  life,  C  has  no  right,  because 
he  may  come  upon  the  scene  of  conflict  at  a  time,  when  during  its 
progress  A  is  in  danger,  to  kill  B.  This  would  be  murder  in  C,  just 
as  it  would  in  A.  Any  other  rule  could  not  be  tolerated.  The  in- 
nocent cannot  be  sacrificed  to  save  the  guilty.  This  would  be 
paradoxical.  A  volunteer  must  not  kill  in  behalf  of  one  in  fault. 
This  would  be  what  some  writers  have  termed  a  negligent  killing. 
He  may,  however,  do  so  for  one  not  in  fault,  if  the  impending  dan- 
ger thus  brought  about  be  either  actual  or  apparent.  In  other  words, 
as  the  person  not  in  fault  may,  if  he  believes,  and  has  reasonable 
grounds  to  believe  that  his  life  is  in  immediate  danger,  defend 
it  to  the  extent  of  taking  life,  so  another  may  act  upon  the  like 
appearances  as  to  such  danger,  and  defend  it  for  him  to  the  same 
extent.  Here  a  felony  is  attempted;  and  in  killing  the  attempter, 
through  the  necessity  to  save  an  innocent  person,  the  one  so  doing 
is  in  the  condition  of  se  defendendo  in  defending  the  one  not  in 
default.  In  such  a  case,  the  doctrine  of  self-defense  in  all  its 
principles  extends  to  the  accused,  just  as  it  would  if  the  felony  had 
been  attempted  upon  him,  or  as  it  would  apply  to  the  one  in  danger 
if  he  had  done  the  killing":  Stanley  v.  Commonwealth,  86  Ky.  440 
9  Am.  St.  Eep.  305,  6  S.  W.  155. 

The  above  rule  prevails,  notwithstanding  the  person  interveniiio-  is 
doing  so  on  behalf  of  his  brother:  "Wood  v.  State,  128  Ala.  27.  sd 
Am.  St.  Eep.  71,  29  South.  557;  Snurr  v.  State,  105  Ind.  125,  i  y.  E. 
445.  In  People  v.  Curtis,  52  Mich.  616,  18  N.  W.  385,  the  court,  pru- 
fteeding  upon  the  theory  that  a  dangerous  felony  may  be  preveutod 
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by  one  who  is  not  hiinsolf  in  the  wrong,  stated  that  a  person  not  in 
the  wrong  may  interpose  to  prevent  a  felonious  injury  to  his  brother, 
even  though  the  latter  is  not  blameless. 

In  Morrison  v.  Commonwtalth  (Ky.),  74  S.  W,  277,  the  deceased 
was  beating  his  sister  when  defentjant  intervened,  drawing  a  pistol 
and  telling  him  to  desist;  decoasod  replied  that  he  would  kill  both 
the  defendant  and  the  sister;  ill  fooling  existed  between  the  defend- 
ant and  the  decoasod  because  of  alleged  illicit  relations  between  the 
■  iofoiidant  and  the  sister.  The  court  held  that  inasmuch  as  the  de- 
coasod was  not  committing  a  felony,  the  defendant  was  the  aggressor 
and  in  urging  a  plea  of  self-defense  was  burdened  with  the  duties 
resting  upon  an  aggressor. 

m.  Bight  of  Defendant  Engaged  in  a  Bobbery  to  Urge  Plea  of 
Self-defense.— The  defendant  in  State  v.  Shocklcy,  29  Utah,  25,  80 
I'ac.  8t)5,  sought  to  plead  solf-defcnse  in  killing  the  conductor  of  a 
stroot-car,  whom  he  was  robbing  at  the  time  of  the  homicide.  The 
deceased,  upon  being  ordered  to  "put  up"  his  hands,  quietly  in- 
formed the  defendant  that  he  "had  better  put  up  his  hands," 
whoroupon  the  defendant  slowly  backed  out  of  the  car,  but  while 
backing  out  of  the  car  the  defendant  stumbled,  whereupon  the  de- 
coasod and  the  motorman  rushed  toward  him,  the  deceased  being 
armed  with  a  gun.  The  defendant  shot  the  deceased  while  he  was 
rushing  toward  him.  The  court,  in  discussing  the  principles  of  law 
applicable  to  the  case,  said:  "In  the  case  of  State  v.  Smith,  10 
Neb.  10(5,  the  court,  in  discussing  the  question,  said:  'A  man  who 
assails  another  with  a  deadly  weapon  cannot  kill  his  adversary  in 
self-dofense  until  he  has  fairly  notified  him  by  his  conduct  that 
he  has  abandoned  the  contest,  and,  if  the  circumstances  are  sucli 
that  lio  cannot  so  notify  him,  it  is  his  fault,  and  he  must  take 
tlio  consequence.'  In  tlio  case  of  People  v.  Button,  106  Cal. 
()28,  46  Am.  St.  Eop.  259,  39  i'ac.  1073,  28  L.  R.  A.  591. 
it  is  also  said:  'In  order  for  an  assailant  to  justify  the  killing  of 
his  adversary,  he  must  not  only  cndoavor  to  really  and  in  good  faith, 
withdraw  from  the  combat,  but  he  must  make  known  his  inten- 
tions to  his  adversary.  His  secret  intentions  to  withdraw  amount 
to  nothing.  They  furnish  no  guide  for  his  antagonist's  future  con- 
duct. Thoy  indicate  in  no  way  that  l!ie  assault  may  not  be  repeated, 
and  afford  no  assuranci'  to  tlio  i)arly  assailod  that  the  need  of  de- 
fense is  gone.'  And  a;;;Mii,  in  tho  sauK^  opinion:  'It  is  thorofori' 
made  plain  that  knowlrdjr,.  of  tho  withdraw.il  of  the  assailant  in 
good  faith  froni  tho  coniliat  must  bo  brought  home  to  tho  as 
sailed,  llv  must  lie  notiliod  in  some  way  that  daiigor  no  lon<;rr 
liiroalons  liitii,  and  tijat  ;ill  foar  of  furtlior  harm  is  <,M'oiindlcss. " 
in  L'-")  jVmorican  and  l",n;:lisli  llncycloiH'dia  of  Law,  270,  tiio  riilo  is 
sfaLid  as  follows:  '  Whili'  jir  remains  in  tlie  conllict,  to  wli;iti\(. 
'  xtninity  ho  may  ho  rrtlm-cd.  ho  cannot  be  oxc\isod  for  takiii;,^  t  li 
life  of  his  antaL""iisl,  tn  s:i\i'  liis  own.  In  such  a  casi-  it  in:iy  1 
lightt'uily    and    truthfully    s:iid    that    he    brought    tho    nec.-ssity    upi    . 
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liimself  by  his  own  criminal  conduct.'  And  again  it  is  said,  on 
])age  271:  'If  the  circumstances  are  such,  arising  either  from  the 
condition  of  his  adversary,  caused  by  the  aggressor's  acts  during 
the  affray,  or  from  the  suddenness  of  the  counter-attack,  that  the 
original  assailant  cannot  so  notify  his  adversary,  it  is  such  as- 
sailant's fault,  and  he  must  take  the  consequences':  1  McClain's 
Criminal  Law,  sees.  309,  310;  Stoffer  v.  State,  15  Ohio  St.  47,  80 
Am.  Dec.  470;  Parker  v.  State,  88  Ala.  4,  7  South.  98;  Carpenter  v. 
State,  62  Ark.  286,  36  S.  W.  900;  People  v.  Eobertson,  67  Cal.  646, 
8  Pac.  GOO;   Smith  v.  State,  73   Ga.   79. 

"Section  4638  of  the  Revised  Statutes  of  1898  provides  that  a 
jirivate  person  may  arrest  another  'for  a  public  offense  committed 
or  attempted  in  his  presence.'  Therefore,  when  Gleason  [the  de- 
ceased] stated  to  defendant  that  'he  had  better  put  up  his  hands,' 
it  was  his  duty  to  throw  down  his  gun  and  surrender  himself  as  a 
prisoner.  And  Gleason  and  Brighton,  under  the  foregoing  provision 
of  the  statute,  had  a  right  to  use  whatever  force  was  necessary  to 
disarm  him  and  prevent  his  escape.  The  same  rule  does  not  govern 
in  this  ease  that  applies  to  parties  engaged  in  a  mutual  combat,  or 
one  that  arises  from  a  sudden  quarrel  or  heat  of  passion,  wherein 
both  parties  may  be  at  fault.  In  such  a  case  the  aggressor,  if  he 
can  do  so,  may  in  good  faith  withdraw  from  the  combat  and  place 
of  encounter,  and  if  he  does,  the  party  assailed  is  not  justified  in 
pursuing  him  for  the  purpose  of  continuing  the  affray.  In  this  case 
the  defendant  was  acting  in  the  role  of  an  outlaw  and  hold-up. 
He  was  endeavoring  to,  and  in  fact  was  in  the  act  of  robbing  a 
couple  of  blameless  and  inoffensive  men,  and  when  hje  was  told  to 
imt  up  his  hands,  he  was  in  effect  placed  under  arrest;  and  the  kill- 
ing of  these  men,  under  the  circumstances  as  related  by  himself 
In  order  to  make  his  escape,  was  just  as  culpable  and  indefensible 
as  though  he  had,  without  warning,  shot  them  down  when  he  first 
entered  the  car.  At  no  time  from  the  moment  he  entered  until  he 
fired  the  fatal  shot  that  killed  Gleason  did  he  do  anything  that 
would  even  suggest  that  he  intended  in  good  faith  to  withdraw  from 
the  contest,  much  less  abandon  his  felonious  attempt  of  robbery  or 
surrender  himself  as  a  prisoner.  True,  according  to  his  testimony, 
which,  for  the  purpose  of  this  case,  we  must  accept  as  true,  after 
lie  had  shot  Gleason  he  said  to  Brighton.  'For  God's  sake,  man! 
Don't  kill  me;  I  will  give  up.'  When  he  made  this  statement  he 
had  already  committed  the  crime  for  which  he  stands  convicted. 
And  even  if  this  declaration  had  been  made  in  good  faith,  under  the 
circumstances  it  would  avail  him  nothing.  Brighton  had  made  no 
statement  or  move,  so  far  as  shown  by  the  record,  that  would  even 
justify  au  inference  he  had  in  his  possession  a  deadly  weapon  or 
intended  to  use  one  upon  defendant,  notwithstanding,  under  the 
circumstances,  he  had  a  perfect  right  to  use  whatever  force  was 
necessary  to  overcome  defendant's  resistance,  even  to  the  taking 
of   his   life."     And    continuing   the    court    said:    "In    concluding   the 
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discussion  of  this  branch  of  the  case,  we  have  no  hesitancy  in  say- 
ing that,  according  to  defendant's  own  testimony,  which,  as  here- 
inbefore stated,  we  must  assume  to  be  true,  from  the  time  he  en- 
tered the  car  and  told  the  occupants  to  throw  up  their  hands,  and 
until  he  killed  Brighton,  there  was  not  a  moment  that  either  Glea- 
son  or  Brighton  would  not  have  been  justified  in  shooting  him  down — 
first,  for  the  protection  of  their  own  persons  and  lives;  and,  second, 
to  prevent  his  escape.  And  there  is  an  entire  absence  of  testimony 
that  would  even  tend  to  suggest  that  he,  at  any  time  after  the 
aflfray  began,  ceased  to  be  the  aggressor.  This  is  conclusively  shown 
by  his  testimony,  wherein  he  stated,  referring  to  the  time  he  slipped 
and  fell:  'There  was  nothing  said  or  done  by  the  men  up  until  this 
time,  except  as  I  have  stated;  there  was  nothing  done  or  stated  to 
cause  me  to  abandon  the  thought  of  taking  the  money  from  these 
men.'  In  reading  the  record,  one  looks  in  vain  to  find  any  evitlence 
that  prior  to  the  shooting  of  Gleason  the  defendant  gave  notice  of 
any  kina  of  intention  of  abandoning  his  attempted  robbery  or  of 
ceasing  from  his  felonious  assault." 

But  the  statutory  right  of  a  person  to  seize  personal  property  which 
has  been  stolen  and  bringing  it  with  the  supposed  offender,  does  not 
deprive  a  horse  thief  from  defending  himself  from  the  attempt  of 
the  owners  of  the  horse  to  kill  him  while  pursuing  him:  Luera  v. 
State,  12  Tex.  App.  2.57. 

But,  on  the  other  hand,  a  person  upon  whom  an  attempt  to  rob  is 
being  made  is  justified  in  killing  his  assailant  without  attempting  to 
use  other  or  less  radical  means  or  to  retreat,  even  thoiigli  such  means 
may  be  resorted  to  with  entire  safety  to  himself  and  would  manifestly 
be  successful:  State  v.  Bonofiglio,  C7  N.  ,T.  L.  239,  91  Am.  St.  Rep. 
423,  52  Atl.  712,  5-t  Atl.  99.  In  connection  with  this  general  sub- 
ject, see,  also,  the  note  on  unintentional  homicide  in  the  commission 
of  an  unlawful  act,  attached  to  .Johnson  v.  State,  90  Am.  St.  Rep.  571, 
and  the  note  on  the  rigiit  of  policemen  to  arrest  and  of  citizens  to 
resist,  attached  to  Slate  v.  Evans,  84  Am.  St.  Rep.  679. 

n.  Right  of  Husband  or  Paramour  to  Urge  Self-defense  on  At- 
tack by  One  or  the  Other  on  Piscovery  of  the  Adultery. — The  cases 
in  which  the  husl)and  urged  the  plea  of  sell-defense  on  a  charge  of 
killing  the  paramour  caught  in  the  act  of  adultery  with  his  wife 
do  not  appear  to  be  nunicions.  They  prol)al>Iy  do  not  reach  the  ap- 
pellate courts.  In  Louisiana,  in  a  case  wlu're  the  husband  caught 
his  wife  and  her  i)arainour  in  the  act  of  adulterv  and  began  shoot- 
ing at  them  indiscriminately,  whereupon  the  wile  who  was  a  lar^e 
woman,  caught  the  Inishand's  arm  and  called  upon  the  paramour  to 
shoot  him,  the  court  drcided  that  the  doctrine  of  "  aggressorsliiji " 
which  prevails  with  rcsj)cct  to  ordinary  cases  in  which  the  plia 
of  self-defense  is  urged,  did  not  a[)ply  and  that  the  sinning  i)arties 
were  the  real  aggre.sors,  ami  lieiire  that  the  hnsliand  was  justified 
in  killing  the  wife  who  was  luiiding  iiis  arm:  State  v.  rancicnne, 
50  Lu.  Ann.  847,  24  South.  l.'M.     But  in  a  North  Carolina  case  whore 
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the  husband,  looking  through  a  crack  in  the  house,  saw  the  deceased 
with  his  arms  around  his  wife's  neck  and  other  facts  sufBeient  to 
satisfy  him  of  their  illicit  relations,  and  then  ran  around  to  the 
door  into  his  house,  and  in  the  rencounter  killed  the  paramour, 
the  court  said:  "If,  upon  the  prisoner  entering  his  house  and  being 
assailed  by  the  deceased  with  a  knife,  he  entered  into  a  fight  with 
the  deceased  and  stood  not  entirely  on  the  defensive,  and  in  the 
fight  slew  the  deceased,  it  would  be  manslaughter  at  the  most. 
But  if  the  prisoner  stood  entirely  on  the  defensive  and  would  not 
have  fought  but  for  the  attack  and  the  attack  threatened  death  or 
great  bodily  harm  and  he  killed  to  save  himself,  then  it  was  excus- 
able homicide,  although  the  prisoner  did  not  turn  and  flee  out  of 
his  house.  For,  being  in  his  own  house,  he  was  not  obliged  to  flee, 
but  had  the  right  to  repel  force  with  force,  and  to  increase  his  force, 
so  as  not  only  to  resist,  but  to  overcome  the  assault":  State  v. 
Harman,  78  N.  C.  515. 

With  respect  to  the  right  of  a  paramour  to  kill  the  husband  in 
self-defense,  the  fact  of  the  illicit  intercourse  with  the  wife  is  con- 
sidered such  a  wrong  as  to  take  away  the  right  of  the  paramour  to 
self-defense  in  a  rencounter  between  him  and  the  hvisband  immedi- 
ately after  detecting  them  in  the  illicit  act.  The  only  defense  of 
the  paramour  lays  in  flight  or  "means  short  of  deadly":  Dabney  v. 
State,  113  Ala.  38,  59  Am.  St.  Eep.  92,  21  South.  311;  Drysalc  v. 
State,  83  Ga.  744,  20  Am.  St.  Eep.  340,  10  S.  E.  358.  6  L.  E.  A.  424. 
But  in  Texas,  under  a  statute  making  adultery  merely  a  misdemeanor, 
it  was  held  that  one  who  being  caught  by  a  husband  in  adultery 
with  his  wife,  resists  an  attack  made  upon  him  by  the  husband, 
and  kills  the  husband  to  save  his  own  life,  is  guilty  only  of  man- 
slaughter: Eeed  v.  State,  11  Tex.  App.  509,  40  Am.  Eep.  795. 
But  where  a  person  merely  goes  to  a  house  for  the  purpose  of  secur- 
ing a  place  to  sleep  and  with  the  permission  of  the  wife  lies  on  a 
l)ed  awaiting  the  return  of  the  husband  to  obtain  permission  from 
him  to  obtain  lodging,  but  the  husband  returning  home  in  the  early 
morning  hours  makes  a  violent  assault  upon  him,  the  person  may 
kill  the  husband  in  self-defense,  even  though  his  conduct  in  staying 
in  the  house  under  the  circumstances  was  imprudent:  Franklin  v. 
State,  30  Tex.  App.  628,  18  S.  W.  468.  And  the  killing  of  a  husband 
]>y  the  paramour  of  his  wife  is  justifiable  when  the  husband  de- 
liberately lays  a  trap  for  the  paramour  by  pretending  that  he  is 
going  on  a  journey  and  concealing  himself  near  his  home  for  the  pur- 
pose of  killing  the  paramour  if  he  is  caught  in  the  guilty  act,  pro- 
viding the  killing  is  done  by  the  paramour  in  (lefeudiiig  himself 
against  a  deadly  assault  by  the  hiisband:  Wilkerson  v.  State,  91 
Ga.  729,  44  Am.  St.  Eep.  63,  17  S.  E.  990. 

0.  Right  of  Self-defense  of  Owner  or  Trespasser  as  Against 
Each  Other. — The  mere  fact  that  the  owner  of  land  warned  the  de- 
ceased in  a  quiet  and  peaceable  manner  not  to  conimit  a  trespass 
does    not    constitute    the    land    owner    the    aggressor    in    a    rencounter 
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resulting  therefrom:  Gibson  v.  State,  91  Ala.  64,  9  South.  171.  And 
where  the  deceased  was  discovered  by  the  defendant,  who  was  a 
woman  living  alone,  squatting  behind  some  bushes  in  her  yard,  and 
she,  not  knowing  who  or  what  the  object  was,  fired  to  frighten  the 
object  away,  the  act  of  the  defendant  does  not  deprive  her  of  her 
right  of  self-defense  in  an  attack  by  the  deceased:  White  v.  State 
(Tex.  Cr.  Eep.),  68  S.  W,  689.  But  where  the  land  owner  attempts 
to  forcibly  remove  a  trespasser,  who  is  not  attempting  to  commit 
a  felony,  he  is  guilty  of  provoking  the  rencounter,  and  hence  can- 
not ordinarily  avail  himself  of  the  right  of  self-defense:  People  v. 
Henshell,  10  Cal.  83;  State  v.  Taliey,  9  Iloust.  417,  33  Atl.  181; 
Tiffany  v.  Commonwealth,  121  Pa.  St.  165,  6  Am.  St.  Rep.  775,  15 
Atl.  462.  But,  on  the  other  hand,  a  trespasser  who  provokes  a 
rencounter  without  intending  to  kill  the  deceased  or  do  him  serious 
bodily  harm  does  not  wholly  lose  his  right  of  self-defense,  but  is 
merely  guilty  of  manslaughter:  Arto  v.  State,  19  Tex.  App.  126. 


STATE  V.  GOGGIN. 

[191  Mo.  482,   90   S.  W.  .379.] 

JUDGMENT — Whether    Binds    Estate    of    Deceased    Surety. — 

If  a  surety  on  the  bond  of  an  administrator  dies  three  years  before 
.•I  judgment  is  rendered  against  his  principal,  and  no  administrator 
is  appointed  for  the  estate  of  the  surety,  his  estate  is  not  bound 
by  sucii   judgment,      (p.   828.) 

FRAUDULENT  CONVEYANCE.— A  Creditor  cannot  main- 
tain a  suit  in  equity  to  set  aside  a  conveyance  of  his  debtor  until 
he  has  exhausted  his  legal  remedies,      (p.  829.) 

•hime.s  P.   [Nla^'iiin,   for  the   appellant. 

William  P.  Slieridaii,  for  the  respondent. 

♦■'^^  VALLIANT,  J.  Suit  in  equity  to  set  aside  a  deed  by 
.lohn  Go^irin,  sinee  defeased,  to  the  (h'fendant.  his  wife,  on 
tlie  ground  that  it  was  made  t^'*  defraud  creditors. 

The  case  inay  he  stated  as  follows:  Peter  Taaffe  and  Thomas 
K.  Gay  were  partners  in  trade:  the  copartnership  was  dis- 
solved in  181)1  hy  the  death  of  JVter  TaaH'e;  Gay  (iualifi(Ml 
as  administrator  '•*^"'  of  tlie  partnershij)  estate  and  .t^^ave  bond 
in  the  ])enalty  of  five  thousand  dollars,  with  A\'illiani  P. 
llourij^^ui  and  John  Goiririn  as  sureties;  the  plaintifr  (juali- 
lied  as  administrator  oT  the  estate  of  Peter  TaafVe.  Pcndini^ 
the  administration  of  the  partnersliip  estate.  .John  (rofjefin, 
hein^'  then  the  owner  of  thre(>  lots  of  city  real  estate,  made  a 
dct>d  conveyinir  them  w  ithout  coiisidenition  to  a  friend,  who  at 
o;icc  recotivevcd  llirin  to  Go^-iin  and  his  wife  ;is  an  estate  of 
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entirety.  Goggin  died  in  1895,  leaving  but  little  personal 
property  and  no  real  estate,  if  the  deeds  in  question  are 
valid.  In  1898  a  final  settlement  of  the  partnership  estate 
was  decreed  in  the  probate  court,  in  which  it  was  adjudged 
that  Gay,  the  surviving  partner  as  administrator,  pay  to  the 
plaintiff  as  administrator  of  the  estate  of  the  deceased  partner 
the  sum  of  ten  thousand  three  hundred  and  ninety  dollars 
and  sixty-two  cents ;  execution  issued  on  the  judgment  against 
Gay  and  was  returned  nulla  bona  and  the  judgment  remains 
in  full  force  and  entirely  unsatisfied. 

The  evidence  of  the  defendant  tended  to  prove  that  part 
of  the  real  estate  in  question  was  the  homestead,  within  the 
limits  of  the  law,  of  John  Goggin  at  the  time  of  conveyances 
mentioned  were  executed,  and  that  the  reason  for  his  execut- 
ing the  deeds  was  that  he  was  about  to  undergo  a  surgical 
operation  of  a  dangerous  character  and  was  advised  that  he 
Jiiight  not  survive  it,  and  his  motive  was  to  put  the  title  to 
the  property  in  his  wife  to  avoid  the  trouble  and  expense  of 
administration.  The  probate  court,  finding  that  there  was  no 
personal  property  more  than  the  law  gave  the  widow,  or- 
dered that  there  be  no  administration  on  the  estate  of  John 
Goggin. 

On  that  state  of  facts  the  circuit  court  rendered  a  decree 
in  favor  of  the  defendant    and  the  plaintiff  appealed. 

On  the  part  of  respondent  it  is  contended  that  since  the 
judgment  against  Gay  in  the  probate  court  was  not  rendered 
until  six  years  after  the  conveyances  complained  of  and  more 
than  three  years  after  the  death  of  '***^  Goggin  he  was  not  a 
debtor  when  he  made  the  conveyances  (citing  State  v.  Gambs, 
08  Mo.  289),  and  was  free  to  make  deeds  of  gift,  in  the  ab- 
sence of  proof  of  a  fraudulent  intent ;  citing  Boatmen 's  Sav. 
l^ank  V.  Overall,  90  Mo.  410,  3  S.  W.  64.  And  it  is  also 
contended  that  a  suit  in  equity  of  this  kind  cannot  be  main- 
tained until  the  plaintiff  has  obtained  a  judgment  against 
the  alleged  debtor  and  exhausted  his  legal  remedy. 

On  the  other  hand,  it  is  contended  by  appellant  that  the 
judgment  in  the  probate  court  is  conclusive  against  the 
surety;  citing  McCartney  v.  Garneau,  4  Mo.  App.  567;  State 
v.  Donegan,  12  Mo.  App.  190;  State  v.  Bilby,  50  ^Fo.  App. 
162;  state  v.  Holt,  27  Mo.  340,  72  Am.  Dee.  273;  State  v. 
<.'ruesbauer,  68  Mo.  254;  State  v.  Rueker,  59  Mo.  17;  Dix  v. 
A'orris,  66  Mo.  514.  And  appellant  contends  also  that  liis 
case  falls  within  the  exception  to  the  rule  that  equity  in  such 
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case  requires  a  party  to  first  exhaust  his  lejral  remedy,  that  is, 
that  equity  never  requires  a  vain  act  to  be  clone,  and  therefore 
when  it  appears  that  to  sue  at  law  would  be  impossible  or 
\inavailinj,',  it  will  not  be  required;  citing?  Kent  v.  Curtis,  4 
;Mo.  App.  121 ;  Nieters  v.  Broekmau,  11  Mo.  App.  600 ;  Lack- 
land V.  Smith,  5  Mo.  App.  153;  Dodd  v.  Levy,  10  Mo.  App. 
121 ;  Peudletoi.  v.  Perkins,  49  Mo.  565. 

The  several  propositions  of  law  contended  for  by  the  learned 
counsel  on  each  side  are  well  established,  and  it  is  only  re- 
quired to  make  the  proper  application  of  them  to  the  facts  of 
this  case. 

If  the  judgment  in  the  probate  court  on  the  final  settlement 
of  the  partnership  estate  was  conclusive  as  to  Goggin's  per- 
sonal representatives,  then  the  other  facts  in  the  case  show 
that  a  suit  at  law  to  establish  or  collect  the  judgment  against 
his  estate  would  be  a  vain  act.  In  such  case,  the  administrator 
of  the  Goggin  estate,  if  there  should  be  one,  could  not  dispute 
the  judgment,  and  there  being  nothing  of  his  estate  except 
that  covered  by  these  deeds,  there  would  be  nothing  '*^'  to 
api)ly  to  the  satisfaction  of  a  judgment  at  law  against  the 
estate,  nothing  at  least  that  a  court  of  law  could  eft'ectually 
reach.  In  that  condition  of  affairs  a  suit  at  law  would  ])e 
but  an  idle  ceremony  out  of  which  nothing  could  be  expected. 
Therefore,  if  the  judgment  of  the  probate  court  was  conclu- 
sive as  to  the  Goggin  estate  the  plaintiff  would  not  be  denied 
the  relief  he  seeks  in  a  court  of  equity  on  the  ground  that  he 
had  not  exhausted  his  legal  remedy  against  that  estate.  But 
if  that  judgment  was  not  binding  on  the  Goggin  estate,  then 
it  was  not  sufficient  to  establish  the  plaintiff'  as  a  creditor  of 
the  estate  of  such  a  character  as  to  justify  a  court  of  equity 
in  granting  relief  of  the  kind  prayed. 

We  hold  that  under  the  facts  in  this  case  the  judgment  in 
the  probate  court  on  the  final  settlement  of  the  administratoi' 
of  the  i)artnership  estate  was  not  binding  on  the  astate  of 
John  Goggin,  deceased. 

Proceedings  in  the  ])robate  court  are  .somewhat  in  the  nature 
of  proceedings  in  icni.  and  when  the  notices  recjuired  by  law 
lirivo  been  given,  ail  |)ersons  interested  are  chargeable  witli 
notice  and  have  the  right  to  be  heard.  The  sureties  on  the 
administrator's  bond  arc  interested  in  his  final  settlement  aM<l 
are  entitled  to  be  heard  bei'ore  a  judgment,  which  is  to  l>e 
])inding  on  them,  is  i-cndert'd,  and  have  the  right  to  a|)iie;il 
if  they  fecel  aggrieved.      If  tli(\v  do  7iot.  after  due  noli.-.-  .if 
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the  purpose  of  the  administrator  to  make  final  settlement  has 
been  given,  appear  in  court,  but  let  the  judgment  of  final 
settlement  go  against  their  principal  and  take  no  part  in  the 
proceedings  until  the  period  for  appeal  has  elapsed,  they 
have  no  cause  to  complain,  because  they  have  neglected  their 
opportunity  and  the  judgment  is  conclusive  on  them.  That 
is  the  theory  of  the  cases  above  cited  on  this  point.  But  in 
all  those  cases  the  sureties  were  living  when  the  judgments 
against  their  principals  were  rendered  and  they  were  charge- 
able with  constructive  notice;  here  we  have  a  case  in  which 
the  surety  was  dead  three  *^*  years  before  the  notice,  if  any, 
was  given,  or  the  judgment  was  rendered,  and  there  was  no 
administrator  of  his  estate.  If  the  plaintiff  had  so  desired 
he  could  have  moved  in  the  probate  court,  before  the  final 
settlement,  and  before  he  published  notice  of  his  purpose  to 
make  final  settlement,  to  have  an  administrator  appointe*! 
who  could  represent  the  surety's  estate  and  guard  its  inter- 
est. AVe  cannot  hold  that  a  judgment  rendered  after  the  death 
of  the  surety,  when  there  was  no  one  to  be  affected  by  the 
notice,  no  one  to  represent  his  estate  at  the  hearing  in  the 
probate  court  or  to  take  an  appeal  if  desired,  is  conclusive  on 
his  estate. 

Therefore,  in  this  case  it  was  not  sufficient  for  the  plaintiff, 
in  order  to  show  himself  a  creditor  of  the  Goggin  estate,  to 
merely  show  the  judgment  of  final  settlement  against  the  ad- 
ministrator; if  he  had  otherwise  an  excuse  for  not  suing  at 
law  he  had  no  excuse  for  not  attempting  to  establish  his  claim 
when  he  came  into  a  court  of  equity  by  having  an  account 
taken. 

We  think  the  learned  chancellor  took  the  correct  view  of 
this  case. 

The  judgment  is  affirmed. 

All  concur. 


How  Far  a  Judgment  Against  a  Principal  is  binding  upon  his  sure- 
ties is  discussed  in  tlie  monographic  note  to  Charles  v.  Haskins,  83 
Am.  Dec.  380-390.  It  has  been  held  that  except  in  those  cases  where, 
upon  a  fair  construction  of  the  contract,  a  surety  may  be  held  to 
have  undertaken  to  be  responsible  for  the  result  of  an  action,  a 
judgment  against  a  principal  is  not  binding  upon  his  surety:  Park 
V.  Ensign,  66  Kan.  50,  97  Am.  St.  Eep.  352,  and  see  the  cases  cited 
in  the  cross-reference  note  thereto. 


830  Amekican  State  Reports,  Vol.  109.     [Missouri^ 


CHERRY  V.  CHICAGO  AND  ALTON  RAILROAD  COM- 
PANY. 

[191   Mo.  489,  90   S.   W.   381.] 

CONNECTING  CARRIERS— Sale  of  Ticket-Authority  of 
Agent. —  If  an  agtiit  of  an  initial  oarrior,  in  accordaiici*  with  a  fiis- 
tom  ]irovioiisly  observed  by  coniu'cting  lines,  sells  a  special-ratf' 
through  ticket,  good  for  return  within  a  time  therein  limited,  lit- 
is deemed  to  have  authority  to  represent  each  of  siieh  lines  in  so 
limiting  the  ticket,  whether  lie  is  a  special  or  general  agent.  ([>. 
839.) 

CONNECTING  CARRIERS— Through  Ticket— Acceptance  of 
Terms. —  ft'  a  connecting  carrier  has  agreed  to  a  ]>roposition  for  tin- 
issuance  of  sixty-day  return  limit  tickets,  it  cannot  decline  to  lutiiir 
such  tickets  merely  because  it  has  not  filed  its  acceptance  with  th.- 
intprstate    commerce    commission,    as    the    law    requires,      (p.    sp).) 

CAERIERS^ — Continuous  Journey,  Necessity  of  Pursuing. — 
Where  a  jiassenger  purchases  a  ticket  from  Fresno,  California,  to 
Philadelphia  and  return,  which  requires  him  to  pursue  a  contin- 
uous journey  in  going,  ami  also  in  returning  as  far  as  St.  Louis,  but 
does  not  expressly  require  a  continuous  passage  throughout  the  re- 
turn trip,  as  appears  from  the  dates  limited  for  leaving  Philadel- 
I)hia  and  reaching  Fresno,  nor  contemplate  such  a  7iassage,  he  does  not 
forfeit  his  right  to  carriage  from  St.  Louis  to  Fresno  by  stoppiiig 
off  in  Kentucky  and  thereby  forfeiting  his  rights  under  his  ticket 
from  there  to  St.  Louis  and  necessitating  the  purchase  of  other 
transportation   for  that  portion   of  his  journey,      (p.   S42.) 

CARRIERS — Unreasonable    Conditions   in    Tickets. — Xo    provi 
sion    contained    in    a    railway    ticket,    whether    exjtressly    or    im|diedly 
accepted  by  a  jiassenger,  is  binding  upon  him,  unless  it  is  a  just  and 
reasonable    one    in    the    eye    of   the    law.      (p.    S4!).") 

CARRIERS — Unreasonable  Condition  in  Ticket — Expulsion  of 
Passenger. —  A  provision  in  a  railway  ticket  requiring  ])assengers,  in 
ease  ot  doubt  between  them  and  a  conductor  as  to  the  right  of 
transportation,  to  ])ay  him  what  he  demands,  take  his  receipt  there- 
for, and  report  the  matter  to  the  general  passenger  agent,  is  unrea- 
sonable an<l  unenforceable;  and  if  a  ])assenger  holding  such  a  tieket. 
which  entitles  him  to  transportation,  refuses  to  ])ay  a  cash 
fare  demanded  by  a  coiKJuctor,  aiid  the  conductor  thereupon 
forcibly  expels  him  from  the  train,  the  carrier  is  answerable 
in  damages,      (pp.   851,  So'2.) 

Johnson,  Allen  &  Riehanls  and  llonry  AV.  Allen,  for  the 
appellant. 

Jamison  &  Thomas,  for  the  respondent. 

••"•"'  MARSHALL,  J.  This  is  ati  action  for  five  thonsand 
dollars  actnal  dama^'es  and  five  thousand  dollars  ])unilivi> 
daina,u;(>s,  alleired  to  havf  Ik-imi  sustaiiKHl  hy  plaintiff  on  llic 
26\]\  of  July,  1900,  hy  licitio-  assaulted,  maltreated,  maimed 
and  ejected  from  the  defi'iidaiit  "s  train  by  the  conductor  there- 
of, at  Alton,  Illinois. 
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The  answer  is  a  general  denial,  coupled  with  two  special 
defenses,  to  wit:  1.  That  if  plaintiff  was  ejected  from  defend- 
ant's train  it  was  because  he  presented  for  passage  a  limited 
special  excursion  ticket  issued  by  the  agent  of  the  Atchison, 
Topeka  &  Santa  Fe  Railway,  at  Fresno,  California,  for  a  con- 
tinuous passage  from  Fresno,  California,  to  Philadelphia, 
Pennsylvania,  and  for  a  like  continuous  passage  from  Phila- 
delphia to  Fresno,  and  that  the  agent  of  the  Atchison,  Topeka 
and  Santa  Fe  had  no  right  or  authority  from  the  defendant 
to  issue  such  a  ticket  to  be  good  returning  later  than  the  27th 
of  June,  1900,  no  stop-overs  to  be  allowed,  and  that  the  plain- 
tiff had  not,  in  returning,  continuously  pursued  his  journey, 
but,  on  the  contrary,  stopped  over  for  a  period  of  five  weeks 
at  Louisville,  Kentucky ;  that  when  the  ticket  was  presented  to 
the  conductor  of  the  defendant's  train  on  July  28th,  it  had 
become  void  by  reason  of  the  expiration  of  the  tiine  limit, 
and  by  reason  of  the  plaintiff  not  having  continuously  pur- 
sued his  return  journey;  and  2.  That  the  ticket  contained  the 
following  express  contract  between  the  road  and  the  plain- 
tiff, signed  by  the  plaintiff,  to  wnt:  "In  ease  of  an  error  on 
the  part  of  the  agent,  or  a  question  of  doubt  between  the 
holder  and  the  conductor,  pay  the  conductor's  claim,  take  his 
receipt,  and  report  to  the  general  passenger  agent.  The  case 
will  then  be  fairly  considered  and  promptly  adjusted.  I 
have  read  and  I  fully  understand  and  agree  to  the  above 
terms  in  consideration  of  reduced  rates.  Signed,  George  W. 
Cherry";  that  when  plaintiff  presented  the  ticket  to  the 
conductor,  the  latter  informed  him  that  it  had  ex- 
pired, and  ^'^^  that  the  plaintiff'  had  not  pursued  continu- 
ously his  return  passage.  Thereupon  the  conductor  endeav- 
ored to  persuade  the  plaintiff'  to  pay  his  fare,  take  his  receipt. 
and  report  to  the  general  passenger  agent  as  provided  by 
the  contract,  all  of  which  the  plaintiff  refused  to  do,  and  that 
thereupon  the  conductor  politely  requested  the  plaintiff  to 
leave  the  train,  and  that  the  plaintiff  refused  to  do  so,  and 
continued  to  refuse  to  pay  his  fare,  although  given  ample  time 
so  to  do,  in  consequence  of  which  the  plaintiff  was  ejected  fro)ii 
the  train. 

The  reply  is  a  general  denial.  At  the  close  of  the  plain- 
tiff's case  the  court  sustained  a  demurrer  to  the  evidence,  the 
plaintiff  took  a  nonsuit  with  leave,  and  thereafter  the  court 
sustained  the  motion  to  set  aside  the  nonsuit,  and  the  de- 
fendant appealed  to  this  court. 
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Chronologically  stated,  the  facts  in  judgment  are  these: 
On  the  19th  of  June,  1900,  the  Republican  National  Con- 
vention was  held  at  Philadelphia,  Pennsylvania.  Prepara- 
tory to  providing  transportation  for  persons  desiring  to  at- 
tend the  .same,  the  general  ticket  agent  of  the  defendant,  on 
the  18th  of  May,  1900,  issued  a  circular  letter  to  all  ticket 
figents  prescribing  the  terms  on  which  tickets  might  be  sold. 
That  circular  provided  that  tickets  might  be  sold  for  passage 
to  I*hiladelphia  and  return  for  one  fare  for  the  round  trip; 
that  from  stations  in  Illinois  and  St.  Louis,  the  sale  of  such 
tickets  should  begin  on  the  14th  of  June  and  end  on  the  18th, 
;nul  from  all  other  stations  should  begin  on  the  14th  of  June 
;ind  end  on  the  16th;  that  the  ticket  should  be  limited  to  a 
continuous  passage  in  each  direction,  going  pa.ssage  on  date 
of  sale,  returning  passage  on  date  of  execution,  and  the  final 
limit  to  be  June  27,  1900;  that  the  coupons  on  the  going 
ticket  should  be  stamped,  "Good  only  on  date  stamped  on 
l)ack  thereof";  that  no  stop-over  would  be  allowed  on  the 
Chicago  and  Alton  Railway;  that  "tickets  may  be  sold  via  all 
"*'  authorized  direct  routes  via  which  one  way  rates  ordi- 
narily apply";  that  the  agents  of  the  company  were  in- 
structed to  publish  notices  in  the  newspapers  in  their  local- 
ity, advertising  such  contracts  and  in  every  way  making  the 
excursion  widely  known  so  as  to  secure  a  large  travel :  the 
instructions  then  contained  the  following:  "To  connecting 
lines.  The  rates  and  arrangements  quoted  herein  are  re- 
spectfully tendered  to  connecting  lines  for  basing  purposes 
with  the  request  that  Ave  be  favored  with  an  issue  of  through 
tickets  for  this  occasion  embodying  the  restrictive  conditions 
outlined  herein.  Should  it  be  impracticable  to  provide 
through  tickets,  exchange  orders  drawn  on  authorized  gate- 
ways of  this  company  will  be  accepted.  Through  tickets 
or  exchange  orders  will  be  honored  for  going  passage  from 
recognized  gateways  and  for  returning  pas.sage  only  dates 
prescribed  herein,  and  connecting  lines  will  please  be  gov- 
erned accordingly." 

The  plaintiir  had  no  notice  or  knowledge  of  the  terms  of 
this  circular.  On  the  li)th  of  May,  1900,  Eben  E.  Mac- 
Leod, chairman  of  the  Western  Passenger  As.sociation,  of 
which  the  Chicago  and  Alton  and  the  Atchison,  Topeka  and 
Santa  Fe  were  members,  issued  what  is  termed  "W.  P.  A. 
Consultation  Letter  No.  358,"  which  contained  a  letter  from 
\V.    Cr.    Xeimeyer,   general   western    passenger   agent  of  the 
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Southern  Pacific  Company,  stating  that  the  tickets  of  the 
Southern  Pacific  Railway  Company  to  the  Republican  Na- 
tional Convention  would  be  issued  by  that  road  good  for  sixty 
days,  and  asking  MacLeod  to  take  up  the  matter  with  the 
association  lines,  and  arrange  for  a  like  limit  of  sixty  days 
with  all  the  members  of  the  association,  and  the  letter  of  Mac- 
Leod was  sent  to  all  the  members  of  the  association  request- 
ing the  members  thereof  to  vote  on  the  proposition  to  make 
the  tickets  good  for  sixty  days.  The  general  passenger  agent 
or  the  defendant  company  answered  MacLeod's  letter,  under 
date  of  May  22,  ^^^^  1900,  and  directed  him  to  "record  our 
vote  with  the  majority  on  this  proposition."  It  appears  that 
at  first  some  of  the  members  objected  to  the  sixty  day  limit, 
but  thereafter  withdrew  their  objections,  and  upon  such  with- 
drawal, without  again  submitting  the  proposition  to  another 
vote,  MacLeod,  under  date  of  June  7,  1900,  issued  a  circular 
letter  No.  3429,  in  which  he  stated  that  upon  reconsideration 
the  proposition  had  been  adopted,  and  that  accordingly  his 
circular  No.  3405,  announcing  the  refusal  to  adopt  the  propo- 
sition, was  negatived,  and  the  circular  letter  also  contained 
the  statement  that  subsequent  to  the  announcement  contained 
in  letter  No.  3405,  several  lines  requested  the  reconsideration 
of  the  proposition,  but  that  the  lines  that  raised  objection  had 
withdrawn  their  objections  and  cast  their  votes  in  the  affirma- 
tive and  therefore  a  formal  reconsideration  became  unneces- 
sary and  his  circular  No.  3429  and  action  was  equivalent  to 
a  revote  on  the  subject.  The  circular  concluded  as  follows : 
"The  proposition  is  therefore  announced  adopted,  and  lines 
interested  will  please  be  governed  accordingly."  This  circu- 
lar was  mailed  to  all  the  members  of  the  association,  includ- 
ing the  defendant,  on  the  7th  of  June,  1900. 

The  association  is  a  voluntary  association,  each  road  being 
represented  therein  by  its  general  passenger  agent.  Some  of 
the  roads  are  divided  into  divisions,  and  the  general  passenger 
agent  of  each  division  is  a  member  of  the  association.  W.  J. 
Black  is  the  division  general  passenger  agent  of  the  Santa  Fe 
for  that  road  east  of  Colorado  Springs,  Pueblo  and  Denver, 
and  is  located  at  Topeka.  ^lacLeod's  circular  No.  3429  was 
sent  to  Black.  J.  J.  Byrne,  of  Fresno,  California,  is  the  gen- 
eral passenger  agent  of  the  Santa  Fe  for  the  San  Francisco 
and  San  Joaquin  valley  division  in  California,  and  is  not  a 
member  of  the  association,  and  MacLeod  did  not  send  him  a 
copy  of  the  circular,  but  Black  did  sent  a  copy  thereof 
Am.   St.  Rep.,  Vol.   109—53 
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to  Byrne,  who  is  located  at  Fresno,  '***  California,  and  Byrne 
received  the  same  on  or  prior  to  June  12,  1900. 

The  plaintiff  resides  at  Fresno,  California,  and  desired  to 
attend  the  Republican  National  Convention  at  Philadelphia 
on  the  19th  of  June,  1900.  Byrne  advertised  excui'sion 
tickets  to  the  said  convention  and  solicited  travel  over  the 
Santa  Fe  and  connecting  roads.  On  the  12th  of  June,  1900, 
the  plaintiff  applied  to  A.  S.  Darrow,  the  local  ticket  ai;cnt 
under  Byrne  at  Fresno,  for  an  excursion  ticket  to  Phila- 
delphia and  return,  and  paid  to  Darrow  the  sum  of  eighty- 
eight  dollars  and  fifty  cents  therefor.  Byrne  says  that  he 
had  no  specific  authority  to  issue  tickets  over  the  tlefend- 
ant  road  to  the  Republican  National  Convention ;  that  his 
authority  for  so  doing  was  based  on  MacLeod's  eircidar 
letter  No.  3429,  dated  June  7,  1900,  and  that  he  considered 
that  letter  as  changing  the  defendant's  circular  No.  7730, 
dated  JVIay  18,  1900,  under  which  latter  the  final  limit  was 
June  27,  1900,  whereas  under  MacLeod's  letter  No.  3429. 
the  final  limit  was  sixt}'  days  from  the  date  of  issue,  and 
accordingly  he  had  instructed  Darrow  to  sell  excursion 
tickets  good  for  sixty  days.  Byrne  further  says,  however, 
that  the  Santa  Fe  system  extends  direct  to  Chicago,  but 
iu  order  to  get  their  share  of  the  business,  the  Chicago  and 
Alton  and  other  companies,  either  by  themselves  or  througli 
the  association,  had  always  extended  the  time  limit  in  ac- 
cordance with  the  limits  specified  in  the  tickets  of  the  Santa 
Fe.  And  it  further  appears  that  on  prior  occasions  the  de- 
fendant had  uniformly  recognized  tickets  sold  by  tlie  Saul  a 
Fe  system,  including  the  divisions  represented  by  Byrne, 
for  passage  over  the  defendant  road.  Accordingly,  Darrow, 
(-n  tiie  12th  of  June,  1900,  issued  an  excursion  ticket  to  plain- 
tiff to  Philadelphia  and  return.  That  is,  a  ticket  over  the 
Santa  Fe  from  Fresno  to  Kansas  City,  over  the  Chicaun 
and  Alton  from  Kansas  City  to  St.  Louis,  and  an  ex- 
change order,  which,  when  presented  to  the  joint  agent  at 
St.  Louis,  entitled  the  plainlill"  to  a  round-trii)  •"**'*  ticket 
froin  St.  Ijouis  to  Philadelphia  and  return  to  St.  Louis,  alter 
which  the  ticket  issued  at  Fresno  would  entitle  the  plaint  ill 
to  return  from  St.  Louis  to  Kansas  City  over  the  Cliieauu 
and  Alton,  and  thence  to  Fresno  over  the  Santa  Fe. 

The  ticket  issued  to  tlie  plaintiff  recited  that  it  was  suli- 
ject  to  a  contract,  the  third  clause  of  which  is,  "This  ticket 
must  be  used  for  continuous  passage  going,  commencing  date 
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of  sale,  as  stamped  on  back  hereof."  It  also  contained  this 
clause:  "5.  Before  this  ticket  will  be  accepted  for  the  return 
passage  it  must  be  presented  by  the  holder  to  the  joint  agent 
of  the  Philadelphia  Terminal  Lines  at  Philadelphia,  Pa.,  and 
there  signed,  stamped  and  witnessed  as  provided  on  the  back 
hereof.  It  will  then  be  valid  for  passage  to  arrive  at  original 
starting  point  not  later  than  the  extreme  limit  of  this  ticket, 
as  indicated  by  punch  mark  in  margin  of  this  contract."  It 
also  contained  this  provision:  ** Ticket  issued  on  exchange 
order  from  eastern  gateway  to  Philadelphia  and  return  will 
be  continuous  passage  and  good  to  leave  Philadelphia  not 
later  than  June  26,  1900."  In  the  margin  of  the  ticket 
the  date  punched  by  the  agent  at  Fresno  specified  that  the 
ticket  would  be  good  until  August  11,  1900. 

Upon  this  ticket  the  plaintiff  proceeded  over  the  Santa 
Fe  from  Fresno  to  Kansas  City  and  over  the  defendant's 
road  from  Kansas  City  to  St.  Louis.  At  St.  Louis  he  pre- 
sented the  exchange  order  provided  for  in  the  ticket,  and 
received  a  ticket  from  St.  Louis  to  Philadelphia  and  return, 
and  upon  that  ticket  proceeded  to  Philadelphia,  where  he 
remained  until  June  20,  1900.  He  then  presented  the  ticket, 
and  the  exchange  ticket  to  the  agent  at  Philadelphia,  who 
"validated"  them  on  June  20th.  The  plaintiff  then  started 
to  return.  He  stopped  over  one  day  at  Washington  by  per- 
mission of  the  conductor.  The  next  day  he  resumed  his 
journey  westwardly,  and  proceeded  until  he  reached  Louis- 
ville, Kentucky,  about  the  22d  of  June,  where  he  left  •'***^  the 
train  and  went  to  Russellville,  Kentucky,  to  visit  relatives, 
Imying  other  transportation  therefor.  He  remained  with  his 
relatives  about  a  month  and  then  went  from  Louisville  to 
St.  Louis  over  a  different  road,  procuring  other  transporta- 
tion therefor.  He  arrived  at  St.  Louis  on  the  morning  of 
July  28tli.  He  presented  the  ticket  from  St.  Louis  to  Fresno 
to  the  gatekeeper  at  the  Union  Station,  who  punched  it  and 
permitted  him  to  enter  the  train  of  the  Chicago  and  Alton 
Railway.  After  the  train  left  St.  Louis  the  conductor  came 
around,  examined  the  plaintiff's  ticket  and  said  he  would 
have  to  look  up  the  matter.  He  took  the  ticket  and  in  a 
short  time  returned  to  the  plaintiff,  saying  that  he  could  not 
ride  on  that  ticket,  but  would  have  to  get  off  of  the  train. 
When  aslved  why,  the  conductor  replied  that  plaintiff'  ''was 
only  entitled  to  a  continuous  journey  from  Philadelphia  to 
Fresno,"  and  added  that  the  ticket  Avas  "dead."     The  plain- 
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tiif  then  called  his  attention  to  the  provision  of  the  ticket 
that  it  was  valid  for  passage  not  later  than  the  extreme  limit 
indicated  by  the  punch  marks  on  the  margin  thereof,  and 
.said  that  under  that  he  was  entitled  to  ride  on  the  ticket,  and 
that  lie  was  anxious  to  pursue  his  journey  and  did  not  wish 
to  liave  any  trouble  with  the  conductor  or  the  defendant  road. 
Thereupon  the  conductor  took  the  ticket  and  went  off  with  it. 
Hut  in  a  short  time  came  back  and  told  plaintiff  he  would 
have  to  pay  his  fare,  telling  hir  the  amount  of  it.  The  con- 
ductor did  not  call  the  plaint  ill's  attention  to  the  provision 
of  the  ticket  set  out  in  the  answer  that  in  case  of  error  in 
issuing  the  ticket  or  of  doubt  between  the  holder  and  the  con- 
ductor, the  passenger  should  pay  the  conductor's  claim,  take 
his  receipt  and  report  to  the  general  passenger  agent.  Upon 
the  train  reaching  Alton,  the  conductor  and  a  brakeman  took 
hold  of  the  plaintiff,  one  by  each  arm,  and  violently  ejected 
him  from  the  train.  The  plaintiff  made  some  resistance 
and  says  he  may  have  struck  the  conductor,  but  has  no 
•"•"-  recollection  of  doing  so;  that  he  was  excited  and  be- 
lieved he  had  a  right  to  ride  on  the  ticket.  In  putting  the 
plaintiff  off  of  the  train  his  left  wrist  was  bruised,  the  skin 
was  knocked  off  of  his  right  wrist,  and  the  cuticle  of  the 
nuiscle  between  the  shoulder  and  the  elbow  of  the  right  arm 
was  torn  oft'  in  a  number  of  places,  and  the  arm  became  very 
sort'. 

Al'tfT  being  ejected  at  Alton,  the  plaintiff  bought  a  ticket 
l)arlc  to  St.  Louis  and  there  procured  a  ticket  from  St.  Louis 
to  Fresno,  paying  forty-seven  dollars  and  fifty  cents,  and  left 
t'or  Fresno  the  same  evening.  The  plaintiff  says  his  railroad 
fare  from  Alton  to  St.  Louis  and  incidental  expenses  in  St. 
Louis  amounted  to  five  dollars. 

It  was  upon  this  showing  that  the  circuit  court  nonsuited 
the  plaintiff,  and  afterward  set  aside  the  nonsuit,  from  which 
latter  order  the  det'endant   appealed. 

1.  The  first  contention  of  the  defendant  is,  that  the  agent 
of  the  Santa  Fe  at  Fresno  w;us  not  the  general  agent  of  the 
defendant  but  at  l)e.st  w;is  only  its  special  agent,  and  as  such 
spe<^ial  agent  had  no  autliority  to  issue  a  ticket  over  the  de- 
fendant road  which  would  be  good  later  than  June  27th  ;  and 
i\s  the  return  ticket  was  presented  to  the  conductor  on  July 
28th,  he  had  a  legal  right  to  demand  fare  from  the  plninlill". 
and  upon  the  plaintiff  refusing  to  pay  the  same,  after  being 
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allowed  a  reasonable  time  so  to  do,  he  was  justified  in  eject- 
ing plaintiff  from  the  train,  upon  his  refusal  to  leave  it. 

This  contention  is  based  upon  the  proposition  that  the 
Western  Passenger  Association  is  a  mere  voluntary  associa- 
tion and  that  according  to  its  rules  and  regulations,  its  pur- 
pose is  to  advise  all  of  its  members  of  the  character  of  tick- 
ets proposed  to  be  issued  hj  any  of  the  roads  belonging  to 
the  association,  so  that  all  other  roads  may,  but  are  not 
obliged  to,  conform  their  ^**^  tickets  thereto,  and  that  the 
members  are  not  obliged  to  sell  similar  tickets  unless  they 
individually  elect  so  to  do,  and  that  they  are  not  bound 
thereby  unless  they  notify  MacLeod,  the  chairman  of  the 
Western  Passenger  Association,  and  also  file  a  copy  of  the 
election  with  the  Interstate  Commerce  Commission,  and 
that  the  defendant  did  neither  in  this  case.  Hence,  the 
agent  of  the  Santa  Fe  at  Fresno,  who  had  before  him  a  copy 
of  defendant's  circular  No.  7730,  dated  May  18,  1900,  stat- 
ing that  the  final  limit  of  return  tickets  over  the  defendant 
road  was  June  27th,  had  no  right  to  issue  a  ticket  which 
would  be  good  beyond  that  date,  and  that  his  action  in  issuing 
the  ticket  to  the  plaintiff  good  until  August  11,  1900,  was 
void  for  want  of  authority;  and  subsidiary  to  this  the  de- 
fendant further  contends  that  as  Byrne,  the  general  passen- 
ger agent  of  the  Santa  Fe  in  California,  and  west  of  Albu- 
querque, was  not  a  member  of  the  association,  and  as  Mac- 
Leod never  sent  him  his  circular  letter  No.  3429,  dated  June 
7,  1900,  the  defendant  is  not  bound  by  Byrne's  action,  how- 
ever much  it  might  have  been  bound  by  MacLeod's  action 
otherwise,  and  finally  that  the  action  of  the  defendant  in  ac- 
cepting the  ticket  as  transportation  for  the  plaintiff  from 
Kansas  City  to  St.  Louis  over  its  road  was  not  a  ratification 
of  the  act  of  Byrne  in  issuing  a  return  ticket  over  defend- 
ant's road,  good  until  August  11,  1900.  In  view  of  the  facts 
in  judgment  here,  it  is  not  material  to  determine  whether 
Byrne  was  the  general  agent  of  the  company  or  only  its  spe- 
cial agent.  It  satisfactorily  appears  that  even  prior  to  this 
occurrence,  Byrne  had  issued  tickets  over  the  defendant  road 
and  that  his  action  in  reference  to  the  limitation  of  time 
therein  contained,  had  alwaj's  been  acceded  to  by  the  defend- 
ant in  order  to  obtain  a  share  of  the  business.  In  addition 
to  this,  the  charge  made  by  Byrne  for  this  ticket  of  eighty- 
eight   dollars   and  fifty   cents   necessarily   included   the   pro- 
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portionato  part  of  the  cost  of  transportation  over  defendant's 
road  from  Kansas  City  to  St.  Louis  and  return,  •***"*  and  al- 
thoujj;h  there  is  no  direct  evidence  to  that  ell'eet  in  this  record, 
still  it  is  a  fair  presumption  that  as  this  amount  was  col- 
lected on  the  r2th  of  June,  by  the  Santa  Fe,  the  defendant 
had  received  its  part  thereof  before  the  28th  of  July,  when 
the  return  ticket  was  presented  to  it.  Based  upon  this  as- 
sumption, therefore,  the  defendant  had  received  compensa- 
tion from  the  plaintiff  not  onh'  for  the  froinjj:  part  of  the 
transportation  over  the  defendant  road  but  also  for  the  re- 
turn part,  and  this,  too,  according  to  the  terms  of  the  ticket 
itself.  The  pa.ssenjjfer,  of  course,  knew  nothin.ij:  of  the  de- 
fendant's circular  letter  of  May  18th,  nor  the  ^lacLeod  cir- 
cular of  June  7th.  The  plaintiff  was  in  the  same  position, 
when  purchasing  this  ticket,  as  the  traveling  ])ublic  gener- 
ally who  apply  for  a  ticket  to  a  designated  i>oint  and  i-eturn, 
and  pay  their  money  therefor  and  receive  a  ticket,  which 
specifies  a  right  to  return  within  the  time  ])unched  on  the 
ticket.  In  this  day  when  railroads  so  conduct  their  busi- 
ness as  to  authorize  the  issuance  of  transportation  over  theii- 
roads  by  agents  of  other  roads,  it  is  manifestly  impossible 
for  the  purcha.ser  of  the  ticket  to  ascertain,  aiul  likewis(>  un- 
rea.sonable  to  expect  him  to  ascertain,  whetlier  tin'  ngent  sell- 
ing the  ticket  has  authority  to  limit  it  in  the  jnaimer  he  actu- 
ally does  or  not.  Such  an  obligation  upon  a  passenger  wouM 
make  it  practically  impo.ssible  for  the  traveling  ])ublic  to 
purchase  tickets  extending  over  other  roads  than  the  road  ot" 
the  seller.  It  follows  that  the  custom  of  the  roads  in  this 
regard,  which  had  been  previously  observed  by  the  del'endaiit, 
i;  strong,  if  not  conclusive,  evidence  to  tlie  traveler  of  ant  hoi- 
ity  in  the  selling  agent  to  issue  a  ticket  in  the  terms  specilied, 
and  whatever  conflict  of  opinion  tlu-re  may  have  been  in 
olden  times  when  this  methud  ol'  doing  business  did  not  ob- 
tain, the  better  view  now  must  be  held  to  be  that  where  sutli 
custom  is  shown  to  liave  obtained  previously,  it  is  sufiicieiit 
evidence  to  sustain  the  claim  that  the  agent  of  the  selling 
company,  who  •"*'■''  issues  the  ticket,  has  autliorit\-  from  ;iil 
the  roads  over  which  the  tictket  entitled  him  to  tniiis[)()rt;it  ion 
to  represent  each  one  of  those  roads,  and  to  make  the  i-oii- 
tract  expressed  on  the  face  of  the  ticket.  If  railroads  iiiidcr 
this  ruling  will  sulVei'  hardshi]!.  it  is  easily  within  their  j)o\\er 
to  prevent  it,  by  refusing  to  enter  into  such  agreements  with 
other  roads  oi'  to  oistoniarily  tiansnct  business  in  that  way. 
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Any  other  rule  would  work  infinitely  more  injury  to  the 
traveler  and  to  the  railroad  business  generally  than  the  rule 
here  announced. 

The  defendant  seeks  to  differentiate  between  the  powers 
of  the  division  passenger  agents  of  the  Santa  Fe,  who  were 
members  of  the  Western  Association,  and  of  Byrne  who  was 
not  a  member,  and  impliedly  concedes  that  if  Black,  who  was 
a  member  of  the  association,  and  who  was  the  division  pas- 
senger agent  of  the  Santa  Fe  east  of  Colorado  Springs, 
Pueblo,  and  Denver,  had  issued  this  ticket  on  the  faith  of 
MacLeod's  circular  of  the  7th  of  June,  and  in  contravention 
of  the  terms  of  the  defendant's  circular  of  the  18th  of  May, 
a  different  case  might  have  been  presented.  The  testimony 
is,  however,  that  both  the  Santa  Fe  and  the  Chicago  and 
Alton  were  members  of  the  Western  Passenger  Association. 
True,  the}^  were  represented  in  that  association,  as  in  the  na- 
ture of  things  they  had  to  be  represented,  by  natural  persons, 
by  their  general  passenger  agents.  But  in  the  eye  of  the 
law  it  is  the  company  and  not  the  company's  agent  alone 
who  is  such  member.  Therefore,  it  is  not  material  to  the  de- 
termination of  this  case  whether  Byrne  was  or  was  not  a 
member  of  the  association.  Byrne  had  before  him,  when  he 
issued  this  ticket,  defendant's  letter  or  circular  of  May  18th, 
which  limited  the  return  ticket  to  June  27th,  but  he  had 
also  received  from  Black  a  copy  of  ]\IacLeod's  circular  of 
Jvine  7th,  which  limited  the  return  ticket  to  sixty  days. 
He  considered  MacLeod's  circular  to  supersede  defend- 
ant's circular,  and  he  was  right  and  justified  ^^^  in  so 
construing  it,  because  when  the  general  passenger  agent 
of  the  defendant  was  notified  on  May  19th  that  other 
roads,  especially  the  Southern  Pacific,  expected  to  sell 
tickets  good  in  returning  for  sixty  days,  and  was  told  that 
the  matter  was  being  submitted  to  the  members  of  the  asso- 
ciation, and  the  defendant's  general  passenger  agent,  under 
date  of  May  22d,  instructed  MacLeod  to  cast  the  vote  of  the 
defendant  with  the  majority  on  that  proposition,  but  upon  a 
request  being  made  by  some  of  the  members  to  reconsider 
the  proposition,  those  who  had  previously  voted  against  it 
changed  their  votes  and  voted  in  favor  of  it,  and  under  the 
authority  of  the  general  passenger  agent's  letter  of  May  22cl, 
MacLeod  was  justified  in  casting  the  defendant's  vote  in 
favor  thereof.  There  is  no  merit  in  the  proposition  that  the 
vote  was  not  again  resubmitted,  for  when  the  vote  was  cast 
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in  favor  of  rescinding  the  former  action  and  in  favor  of  the 
proposition,  it  would  have  been  a  work  of  supererogation, 
which  there  was  scarcely  time  to  accomplish,  for  Maelieod  to 
go  over  the  formality  of  again  submitting  the  proposition  to 
the  members  who  had  already  expressed  their  wishes  in  favor 
thereof.  The  case  presented,  therefore,  is  that  the  defendant 
voted,  through  MacLeod,  on  the  7th  of  June,  to  authorize  the 
ticket  agents  of  all  connecting  lines  to  issue  tickets  to  the 
Kepublican  National  Convention,  good  in  returning  for  sixtN" 
days  from  the  date  of  the  issuance  thereof.  This  had  the 
effect  of  changing  the  defendant's  original  instructions  as 
contained  in  its  letter  of  May  18th,  and  Byrne  was  author- 
ized to  issue  the  ticket  in  question,  whether  he  be  regarded 
as  the  general  or  special  agent  of  the  defendant. 

But  it  is  said  that  in  order  to  make  the  action  of  the  de- 
fendant in  agreeing  to  the  sixty  day  return  limit,  binding 
upon  it,  it  was  necessary  for  it  to  file  its  acceptation  of  those 
terms  with  MacLeod,  and  also  a  copy  of  such  acceptance 
with  the  Interstate  Commerce  Commission.  ^**''  True  there 
is  testimony  that  such  is  the  procedure,  under  ordinary  cir- 
cumstances. But  in  this  case  the  defendant's  letter  to  Mac- 
Leod of  May  22d,  authorizing  him  to  record  defendant's 
vote  with  the  majority  on  the  proposition,  was  a  precedent 
continuing  acceptance  of  the  proposition  if  it  was  adopted 
by  a  majority  of  the  members  of  the  association,  and  did  not 
require  a  subsequent  action  by  the  defendant,  but  became 
effective  the  instant  the  majority  of  the  association  so  voted. 
The  question  of  whether  the  defendant,  after  receiving  no- 
tice from  JNlacLeod,  that  all  of  the  roads  interested  had 
agreed  to  the  proposition,  failed  to  file  its  acceptance  with 
the  Interstate  Commerce  Commission,  cannot  affect  its  con- 
tract in  this  case,  for  the  plaintill"  neither  had  notice  of  any 
such  requisite  nor  did  he  have  i)ovver  to  compel  the  defendant 
so  to  do.  So  far  as  the  j)laintiir  was  concerned,  he  accepted 
the  invitation  held  out  by  Byrne  to  the  public  generally  to 
buy  tickets  of  this  charac^ter,  and  he  was  not  recpiired  to  look 
further  to  ascertain  whether  the  defendant  had  filed  its 
acceptance  with  the  Interstate  Commerce  Commission. 

2.  It  is  next  contende<l  by  the  defendant  tliat  the  plain- 
tiff was  not  entitled  to  ride  on  the  return  ticket  from  St. 
Louis  to  Kjinsas  City  over  its  road,  because  he  had  not  pur- 
svied  Ills  return  passage  continuously  from  Philadelphia, 
hut   on  tlie  contrary  hnd  stopped  over,  by  permission  of  the 
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eonductor,  one  day  at  Washington,  and  of  his  own  motion 
had  stopped  over  about  a  month  in  Kentucky.  In  answer  to 
this  contention  the  plaintiff  claims  that  according  to  the 
strict  letter  of  the  contract,  as  expressed  in  the  ticket,  he  was 
only  obliged  to  pursue  a  continuous  journey  going,  and  that 
there  was  no  provision  in  the  contract  or  ticket  which  re- 
quired him  to  do  so  when  returning. 

The  third  clause  of  the  contract  set  out  in  the  ticket  is,. 
"This  ticket  must  be  used  for  continuous  passage,  ^**^  going, 
commencing  date  of  sale,  as  stamped  on  back  hereof. ' '  There 
is  no  question  but  that  plaintiff  complied  with  this.  The 
only  further  provision  of  the  ticket,  with  reference  to  the 
continuous  passage  or  to  the  return  passage,  is  contained  in 
the  fifth  clause,  which  is  to  the  effect  that  before  returning 
the  passenger  must  have  his  return  ticket  validated  at  Phil- 
adelphia, and  that  "it  will  then  be  valid  for  passage  to  ar- 
rive at  original  starting  point  not  later  than  the  extreme 
limit  of  this  ticket  as  indicated  by  punch  mark  in  margin  of 
this  contract,"  which  was  August  11,  1900. 

So  far  the  matter  is  clear,  as  the  return  ticket  was  pre- 
sented to  the  conductor  on  July  28th,  which  was  within  the 
extreme  limit  of  the  time  specified  by  the  punched  margin. 
The  fifth  clause  then  contains  this  further  provision:  "Ticket 
issued  on  exchange  order  from  eastern  gateway  to  Philadel- 
phia and  return  will  be  continuous  passage  and  good  to  leave 
Philadelphia  not  later  than  June  26,  1900." 

As  above  stated,  the  exchange  order  from  eastern  gateway 
to  Philadelphia  consisted  of  an  order  originally  attached  to 
the  ticket  when  it  was  sold  at  Fresno,  which  entitled  the 
holder  on  reaching  St.  Louis  to  present  the  order  and  re- 
ceive a  ticket  from  St.  Louis  to  Philadelphia  and  return. 
That  ticket  the  plaintiff  obtained.  lie  likewise  had  that 
exchange  order  validated  in  Philadelphia  on  the  20tli  of 
June,  1900,  and  left  Philadelphia  that  day.  That  exchange 
order  ticket,  under  the  terms  of  the  contract  of  this  ticket, 
required  one  traveling  upon  it,  in  order  to  be  entitled  to  its 
benefits,  to  make  a  continuous  passage  from  Philadelphia  to 
St.  Louis,  returning.  The  plaintiff  did  not  make  a  con- 
tinuous passage,  but  stopped  over  on  the  waj'  for  a, consider- 
able time.  He  therefore  lost  the  right  to  use  the  exchange 
order  ticket  from  the  place  at  which  he  stopped  to  St.  Louis, 
and  he  recognized  that  he  had  so  done  by  procuring  other 
transportation  from  Louisville  to  St.  Louis. 
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'®®  The  defendant  now  insists  that  it  should  he  judged 
by  the  strict  letter  of  its  contract,  and  it  has  a  right  in  this 
respect  to  be  so  judged,  for  there  was  nothing  unreasonable 
in  the  requirement  of  the  contract  in  this  respect.  The  de- 
fendant, moreover,  insists  that  having  violated  the  provi- 
sions of  the  exchange  order  ticket,  the  plaintiff  lost  the  benefit 
of  the  whole  ticket.  The  strict  letter  of  the  contract  does  not 
so  read.  When  read  in  connection  with  what  immediately 
precedes  it  in  the  same  paragraph,  to  wit,  that  the  returning 
passage  shall  be  good  not  later  than  the  extreme  limit  of  the 
ticket,  it  is  apparent  that  there  is  no  provision  in  the  whole 
contract  which  required  the  plaintiff  to  make  a  continuous 
pa.ssage  from  Philadelphia  to  Fresno.  This  is  the  strict 
letter  of  the  contract,  and  by  it  the  defendant  insists  it  must 
l)e  judged.  So  judged,  the  contention  that  there  was  any 
obligation  on  the  part  of  the  plaintiff'  to  make  a  continuous 
passage  from  Philadelphia  to  Fresno  is  untenable.  That  a 
continuous  return  trip  all  the  way  from  Philadelphia  to 
Fresno  was  not  intended  or  contemplated  by  the  contract  ex- 
pressed in  the  ticket  is  further  conclusively  demonstrated  by 
the  fact  that  the  ticket  provides  that  the  passenger  shall  leave 
l*hiladelphia  not  later  than  June  26th,  and  at  the  same  time 
it  i)rovides  that  the  ticket  shall  be  good  within  the  extreme 
limit  specified  in  the  punch  marks  on  the  ticket,  which  was 
August  11th.  Of  course  a  continuous  trip  from  Philadel- 
phia to  Fresno  would  not  take  from  June  26th  to  August 
11th. 

3.  The  defendant  next  contends  that  the  contract,  as 
<'vidciiced  by  the  ticket,  contained  a  provision  that,  "In  case 
of  an  error  on  the  part  of  the  agent  or  a  question  of  doubt 
l)etween  the  holder  and  the  conductor,  pay  the  conductor's 
claim,  take  his  receipt,  and  report  to  the  general  passenger 
agent.  The  case  will  be  fairly  considered  and  ])romptly  ad- 
justed." And  t^iat  the  contract  '""''**  was  signed  by  the 
plaintiff,  who  rc(!ited  that  he  liad  read  and  fully  understood 
and  agreed  to  the  terms  thereof,  in  consideration  of  reduced 
rates.  The  defendant  upon  this  ])redicate  contends  that 
even  if  the  plaintill"  had  a  ticket  which  entitled  him  to  ride 
over  the  (Jefendant's  road  from  St.  Louis  to  Kansas  City  on 
his  return  journey,  nevertlich^ss,  when  he  j)res('nted  it  to  the 
conductor  who  pnmounced  it  invalid  because  the  plaintiff'  did 
not  i)ui'sue  a  continuous  journey  and  because  the  ticket  had 
e\pii-ed  on  the  27th  of  June,  and  demanded  that  the  plain- 
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tiff  paj'  his  fare  or  leave  the  train,  it  became  the  duty  of  the 
plaintiff,  under  this  provision  of  the  contract,  to  accede  to 
the  conductor's  claim,  pay  the  amount  demanded  by  him,  and 
take  his  receipt  therefor,  and  thereafter  seek  reimbursement 
from  the  company;  or  else  to  leave  the  train  and  thereafter 
sue  the  company  for  damages  for  breach  of  contract,  and 
that  as  he  failed  to  do  either  and  was  ejected  from  the  train, 
he  is  not  entitled  to  maintain  an  action  sounding  in  tort  for 
the  eviction. 

In  the  determination  of  this  question  certain  fundamental 
rules  of  law  materially  aid  therein.  The  contract  which  is 
evidenced  by  the  ticket  is  the  contract  between  the  passenger 
and  the  company.  The  conductor  of  the  train,  whom  some 
eases  liken  to  the  master  of  a  ship  at  sea,  who  has  large  po- 
lice and  discretionary  powers,  is,  nevertheless,  the  alter  ego 
of  the  company.  He  speaks  for  the  company,  but  he  has 
no  more  power  than  his  principal.  Some  cases  hold  that  it 
is  the  duty  of  the  passenger  to  peacefully  submit  to  the  re- 
quirements of  the  conductor,  and  that  such  course  of  conduct 
is  necessary  to  the  orderly  ninning  and  management  of  the 
train,  and  to  the  peace  and  quiet  of  the  passengers,  and  that 
the  remedy  of  the  passenger  is  by  a  suit  against  the  company 
thereafter  as  for  a  breach  of  contract,  and  that  if  the  pas- 
senger does  not  do  so,  or  refuses  to  leave  the  train  when  re- 
cjuested  so  to  do  by  the  conductor,  and  the  conductor  ejects 
him  therefrom,  he  is  not  entitled  ^^^  to  maintain  an  action 
for  damages  for  the  tort.  Cases  holding  to  this  rule  will  be 
found  cited  in  the  briefs  of  counsel ;  other  cases  may  be  found 
collated  in  5  American  and  English  Encyclopedia  of  Law, 
'-;econd  edition,  602 ;  but  the  author  last  cited,  at  page  603,  says : 
"The  decided  weight  of  authority,  however,  now  is  to  the 
effect  that  where  a  passenger  exercised  ordinary  prudence 
in  the  purchase  of  his  ticket,  or  in  accepting  a  token  showing 
that  his  fare  had  been  paid  to  another  conductor  on  the  car- 
rier's line,  the  latter  cannot  excuse  itself  from  the  conse- 
((uenees  of  its  own  act  by  showing  that  they  were  produced 
!)y  the  concurrent  acts  of  two  agents  rather  than  by  the  sole 
act  of  the  ejecting  conductor.  If  the  latter  should  fail  to 
heed  the  explanation  and  protests  of  the  passenger  at  that 
time,  he  does  so  at  the  financial  peril  of  his  employer."  This 
proceeds  upon  the  legal  theory  that  the  conductor  is  the  alter 
ego  of  the  principal,  and  therefore  the  act  of  the  conductor 
is  the  same  as  if  the  principal  had  done  it  himself. 
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The  same  author,  at  page  639,  says:  "Tickets  are  rather 
in  the  nature  of  receipts,  the  office  of  which  is  to  serve  as 
tokens  to  enable  persons  having  charge  of  Ihe  conveyance 
of  the  carrier  to  recognize  the  bearers  as  persons  who  are  en- 
titled to  be  received  for  passage,  than  in  the  nature  of  writ- 
ten contracts,  and  therefore  passengers  are  not  precluded 
from  contradicting,  varying,  or  explaining  them  by  parol 
testimony." 

The  same  author,  at  pages  (512  and  613.  discusses  the  au- 
thorities bearing  upon  the  difference  or  distinction  that  is 
made  in  .some  of  the  adjudications  between  the  ticket  if 
signed  by  the  passenger  and  if  not  signed  but  his  acceptance 
thereof  is  implied  from  his  use  of  the  ticket,  and  concludes 
that  there  is  no  difference  in  the  legal  effect  of  the  two. 
Counsel  in  this  case  have  learnedly  discussed  the  question 
of  whether  or  not  the  provision  under  consideration  under 
this  head  constitutes  a  part  of  the  contract,  or  whether  it  is 
a  mere  notice.  But  it  is  not  necessary  to  the  determination 
of  this  case  to  ^^^  decide  that  question,  for  other  controlling 
considerations  are  pre.sent. 

The  author  above  quoted,  at  page  614,  in  speaking  of  the 
validity  of  limitation  of  liability  contained  in  a  ticket, 
whether  expressly  or  impliedly  assented  to  by  the  passenger, 
cites  many  cases  wliich  sustain  the  doctrine  that,  in  order  to 
l>e  legal,  such  limitations  expressed  in  the  ticket  must  be  just 
and  reasonable  in  law. 

The  supreme  court  of  Indiana  had  before  it  a  case  in  many 
respects  similar  to  the  case  at  bar  (Chicago  etc.  TJ.  Co.  v. 
Craham.  3  Ind.  App.  28.  50  Am.  St.  Rep.  256,  29  X.  E.  170  ^ 
and  in  disposing  of  a  contention  similar  to  that  here  made, 
that  court  said:  "It  is  further  contended  that  it- was  the  ap- 
pellee's duty  to  pay  the  return  fare  demanded  by  the  con- 
ductor, out  of  consideration  for  the  riglits  of  other  travelers, 
and  that  his  only  right  of  action  would  be  to  recover  from 
the  company  the  excess  charged.  If  he  had  pai<l  the  extra 
demand,  and  been  carried  to  his  destination,  pei-haps  he 
could  only  recover  the  excess,  unless  some  element  of  sj)eci;ii 
damages  entered  into  tlie  occurrence;  but  he  was  not  I)(»uihI 
to  do  this.  This  identical  (|Uc.slion  was  before  the  couit  in 
.leffersonville  R.  R.  Co.  v.  Ro-ers,  28  Ind.  1,  92  Am.  !)•• 
276.  In  deciding  it  tlie  coucl  said:  'The  plaintiff  was  under 
no  obligation  to  purcliasc,  even  J'or  a  trille,  the  right  which 
was    alreadN'    his   own.'  " 
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Speaking  to  this  subject  the  supreme  court  of  Wisconsin, 
in  Yorton  v.  Milwaukee  etc.  R.  R.,  62  Wis.  367,  21  N.  W. 
516,  23  N.  W.  401,  said:  "The  same  counsel  further  says 
the  plaintiff  mijarht  have  protected  himself  from  all  loss  or 
inconvenience  arising  from  the  fault  or  mistake  of  the  first 
conductor  at  a  trifling  expense,  and  that  he  failed  in  a  social 
duty  by  omitting  to  do  so.  The  jury  found  that  he  had  suf- 
ficient money  with  him  when  on  the  second  train  to  have  paid 
his  fare  from  Clintonville  to  Oshkosh.  But  was  he  under 
legal  obligation  to  pay  the  additional  fare  exacted  ?  He  had 
once  paid  for  a  ticket  to  Oshkosh,  and  ^^^  claimed  the  right 
to  ride  to  his  destination.  Probably  most  person^  having  the 
ability  would,  under  like  circumstances,  pay  the  additional 
fare  rather  than  submit  to  the  inconvenience  and  delay  of 
leaving  the  train  at  that  hour  and  place.  But,  as  we  have 
said  before,  we  think  the  plaintiff  had  the  option  either  to 
pay  or  leave  the  train  and  resort  to  his  legal  remedy.  There 
are  men  who,  in  social  life  and  business  matters,  act  upon 
the  maxim,  'Millions  for  defense,  but  not  a  cent  for  tribute'; 
in  other  words,  men  who  stand  upon  their  strict  legal  rights. 

"There  is  certainly  a  class  of  cases  where  the  law  imposes 
upon  a  party  injured  by  another's  breach  of  contract  or  tort 
the  duty  of  making  reasonable  exertions  to  render  the  injury 
as  light  as  possible.  Counsel  have  referred  to  authorities 
which  affirm  that  rule  of  law.  They  have  also  cited  cases 
which  hold  that  a  passenger  cannot  insist  upon  remaining 
on  the  train  without  paying  fare,  in  order  that  force  may  be 
used  for  his  expulsion  and  then  claim  damages  for  the  force 
thus  used.  But  we  have  not  been  referred  to  a  case  analo- 
gous to  this,  which  decides  that  it  was  the  duty  of  the  plaintiff' 
to  have  paid  the  fare  exacted  and  remained  on  the  train,  in 
order  to  protect  the  company  against  the  consequences  of  the 
mistake  or  fault  of  the  first  conductor.  According  to  our 
view,  the  law  imposed  upon  him  no  such  duty.  On  the  con- 
trary, when  he  was  ordered  to  leave  the  train  or  pay  the  ad- 
ditional fare,  he  had  an  election  to  leave,  or  remain  on  the 
condition  of  paying.  Having  concluded  to  leave,  he  has  his 
remedy  against  the  company  for  his  damages,  which  are  not 
necessarily  limited  to  the  additional  fare  paid  subsequently 
to  go  to  Oshkosh,  and  interest  thereon.  The  law  allows  him 
to  recover  full  compensation  for  the  damages  he  sustained 
by  reason  of  the  fault  of  the  first  conductor." 
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»'*  lu  St.  Louis  etc.  Ry.  Co.  v.  Mackie,  71  Tex.  491,  10  Am. 
St.  Rep.  766,  9  S.  W.  451 ,  1  L.  R.  A.  667,  it  appeared  that 
the  plaintiff  purcha.sed  and  paid  for  a  first-class  ticket  for 
himself  and  family,  but  that  the  agent  of  the  company  pave 
him  a  second-class  ticket.  When  the  ticket  was  presented 
to  the  train  conductor  he  demanded  extra  pay  for  the  privi- 
lege of  riding  in  the  first-class  cars.  The  plaintiff  did  not 
have  money  enough  to  pay  the  extra  charge,  and  therefore 
was  compelled  to  ride  in  the  second-class  coach ;  in  conse- 
quence of  which  the  plaintiff's  wife  was  made  sick.  The  suit 
was  to  recover  damages.  The  court  said:  "The  appellant 
made  a  contract  to  transport  or  to  cause  to  be  transported,  in 
a  first-class  car,  the  appellee  and  his  family  from  one  named 
place  to  another,  and  for  this  service  received  in  advance  the 
compensation  demanded.  This  contract  was  made  by  an 
agent,  who  failed  through  mistake  or  otherwise  to  give  the 
written  evidence  of  it,  but  it  was  nevertheless  the  contract  of 
the  appellant,  who  is  charged  with  knowledge  of  all  the 
terms  of  it.  Knowing  the  terms  of  the  contract,  through  an- 
other agent,  it  violated  it,  and,  we  may  say,  did  so  under  cir- 
(jumstances  aggravating  in  their  character.  Under  the  regu- 
lations made  by  the  appellant  and  other  lines  over  which  the 
appellee  had  to  pass,  it  may  have  been  made  the  duty  of  con- 
ductors to  their  companies  to  regard  the  tickets  as  the  only 
evidence  of  the  contract  to  which  they  could  look  for  the 
regulation  of  their  conduct,  but  the  law  affects  the  apx>ellant 
with  knowledge  of  the  real  contracts  made  by  its  agents. 
and  it  cannot  be  permitted  to  shield  itself  from  liability  for 
the  nonperformance  of  a  contract  on  the  ground  that  it  had 
made  a  regulation  which  precluded  its  conductor  from  malt- 
ing any  inquiry  as  to  the  real  contract  made,  or  from  carry- 
ing it  out.  The  making  and  enforcenient  of  such  a  regula- 
tion rather  aggravates  than  excuses  the  violation  of  a  con- 
tract, for  this  withdraws  from  agents  operating  trains  tlie 
])ower  to  correct  a  mistake  and  comply  with  the  contract  act- 
ually made,  ''^•'^  altliongh  this  might  be  easily  done.  But 
for  such  a  regulation  the  conductor  would  probably,  when 
informed  of  tlie  inistiikc  in  the  tickets,  have,  as  he  might  have 
(lone,  ascertained  soon  niter  the  pa.ssage  l)egan  what  the  real 
contract  and  conso(|uent  right  of  the  ai)peilee  was.  It  can- 
not be  heard  to  say  tluit  it  was  ignorant  of  the  terms  of  the 
contract,  of  its  viol;!ti(Mi  or  of  the  unauthori/ed  demand  made 
by  its  agent  as  a  condilion   on   \\hi<'li   he  would  execut<^  the 
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contract.  The  duty  of  appellant  was  fixed  by  contract  based 
on  full  consideration  paid,  and  the  law  recognizes  no  means 
whereby  it  can  be  more  firmly  imposed  or  compliance  with 
made  more  imperative." 

Fetter  on  Carriers  of  Passeuj?ers,  section  317,  pasre  792  et 
seq.,  thus  states  the  rule :  ' '  There  is  an  irreconcilable  con- 
flict of  authority  as  to  whether  a  passenger  must  submit  to 
an  ejection  from  the  train,  where  he  has  paid  his  fare,  but 
where,  through  some  mistake  of  the  carrier's  servants,  he  has 
not  received  the  proper  evidence  of  payment.  The  correct 
rule,  and  the  one  supported  by  the  great  weight  of  recent 
authority,  is  that  the  ticket  is  not  conclusive  in  dealings  be- 
tween passenger  and  conductor,  and  that  the  conductor  has 
no  higher  right  to  expel  a  passenger  than  the  company  itself 
has.  In  expelling  a  person  from  a  vehicle,  the  carrier  re- 
sorts to  the  right  of  self-help,  and  not  to  any  legal  remedy. 
It  would  therefore  seem  that  the  carrier  acts  at  its  peril 
whenever  it  takes  the  law  into  its  own  hands,  and  if  it  turns 
out  that  the  person  ejected  was  not  a  trespasser,  but  was  law- 
fully on  the  train,  that  the  carrier  ought  to  respond  in  dam- 
ages for  the  wrongful  ejection.  The  general  principle  is 
that  a  person  who  has  the  right  to  go  to  any  place  without 
being  regarded  as  a  trespasser,  and  who  does  go  there  prop- 
erly and  lawfully,  cannot  be  interrupted  so  long  as  he  does 
not  interfere  with  the  right  of  anybody  else,  but  simply 
pursues  his  own  legal  right;  and  any  person  who  does  inter- 
rupt him,  treat  him  as  a  trespasser,  and  forcibly  ^*^  ejects 
him  as  a  trespasser,  is  liable  in  law  for  an  action  of  assault 
and  battery. 

"This  principle,  that  in  .such  circumstances  the  ticket  is 
not  conclusive  as  between  passenger  and  conductor,  though 
denied  by  courts  of  high  standing,  is  supported  by  numerous 
recent  cases.  The  supreme  court  of  the  United  States  has 
recently  held  that  the  conversation  between  a  passeuger  pur- 
chasing a  ticket  and  the  ticket  agent  is  admissible  as  to  wh.il 
the  contract  of  carriage  is.  So  a  passenger  who  is  wholly 
without  fault,  and  who  has  done  all  that  can  be  reasonably 
required  of  him  to  do,  and  in  Avhose  ticket  there  is  an  error 
through  the  mistake,  carelessness  or  negligence  of  the  agent 
or  conductor  of  the  railroad  company,  and  who  is  ejected 
from,  the  train  on  the  ground  that  his  ticket  is  defective,  may 
recover  for  his  ejection,  and  is  not  bound  to  pay  another  fare, 
and  then  sue  the  company  to  recover  that." 
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In  Cherry  v.  Kansas  City  etc.  Ry.  Co.,  52  Mo.  App.  499, 
Ihe  Kansas  City  court  of  appeals  discussed  the  question  as  to 
whether  it  was  the  duty  of  the  passen«;er  to  pay  the  addi- 
tional fare  and  sue  for  the  return  of  the  money,  or  to  sub- 
mit to  expulsion  from  the  train  and  sue  for  damages,  and 
disposed  of  the  question  as  follows:  "The  suffprestion  is  made 
in  defendant's  brief  that,  even  to  admit  plaintiff's  riorht  to 
ride  on  defendant's  road  at  the  time,  yet  he  outrht  to  have 
paid  the  additional  fare  demanded  and  sued  for  the  return 
thereof  as  money  paid  under  duress  unless  the  same  was 
refunded.  Notwith.standing  the  rulinirs  of  some  of  the 
courts  which  look  that  way,  we  think  no  such  course  was  in- 
cumbent on  the  plaintiff,  since  he  would  thereby  be  purchas- 
ing a  right  he  had  already.  'The  plaintiff  was  under  no  ob- 
ligation to  purchase,  even  for  a  trifle,  the  right  which  was 
already  his  own':  Jeffersonville  R.  R.  Co.,  v.  Rogers,  28  Ind. 
1,  92  Am.  Dec.  276;  Chicago  etc.  R.  R.  Co.  v.  Craham,  3  Ind. 
App.  28,  50  Am.  St.  Rep.  256,  29  X.  E.  170.  By  the  purpose  of 
this  ticket,  entering  the  car  and  displaying  to  the  conductor 
the  evidence  entitling  him  to  a  passage,  ''^'^  a  duty  arose  on 
the  part  of  the  railroad  company  to  carry  the  plaintiff  over 
the  route  he  sought  to  travel.  By  the  company's  refusal  to 
perform  this  duty,  and  forcibly  expelling  the  plaintiff  from 
the  train,  a  case  was  made,  to  wit,  an  action  for  damages  for 
the  wrong  thus  infiieted  on  the  plaintiff." 

Carroll  v.  Missouri  ]'ac.  Ry.  Co.,  88  .Mo.  239,  57  Am.  Rep. 
382,  was  an  action  for  damages  for  the  death  of  plaintiff's 
luisband  caused  by  the  negligence  of  the  company.  The  de- 
ceased was  riding  on  a  drover's  ticket,  and  had  signed  a  con- 
tract or  agreement,  set  forth  in  the  ticket,  that  in  considera- 
tion of  free  passage,  he  released  the  c()m[)aiiy  from  liability 
for  any  injury  he  might  receive.  The  deceased  was  killed 
l)y  the  negligence  of  the  defendant  company  in  permitting  the 
train  he  was  riding  on  to  come  in  collision  with  another  train. 
The  company  jileaded  as  a  special  defense  the  written  agree- 
ment of  the  deceased  aforesaid.  Jn  passing  on  the  validity 
of  that  agreement  this  court  said:  "The  action  of  the  wife, 
we  may  ol)serve,  was  for  the  (l(\-ith  of  tlie  husband,  occ.isioned 
by  the  defendant's  iic'/ligence,  and  the  question  is  as  to  the 
validity  of  llie  jigi-ecmeiit  made  by  the  husl)and  exempting 
the  defendant  from  injuries  caused  by  its  negligence,  the 
collision  of  the  trains,  as  we  nuist  assume  after  verdict,  being 
due   thereto.     The   right    of   common    carriers   of   goods   and 
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passengers  to  thus  contract  against  their  own  negligence  has 
repeatedly  been  before  this  court  in  a  variety  of  wa^'s,  and 
has  heretofore  been  denied  upon  grounds  of  public  policy : 
Dawson  v.  Chicago  etc.  R.  R.  Co.,  79  Mo.  296 ;  Harvey  v.  Terre 
Haute  etc.  R.  R.  Co.,  74  Mo.  538.  Like  stipulations  and  ex- 
emptions in  stock  contracts  substantially  similar  were  in- 
volved and  passed  upon  in  the  case  of  New  York  Cent.  R. 
Co.  V.  Lockwood,  17  Wall.  357,  21  L.  ed.  627,  where,  upon 
an  extended  review  of  the  cases,  the  supreme  court  of  the 
United  States  held,  also,  that  a  common  carrier  cannot  stip- 
iilate  for  exemption  from  liability  from  its  own  negligence, 
that  the  rule  applied  ^^^  to  the  common  carrier  of  goods 
and  passengers  for  hire." 

The  court  also  pointed  out  that  a  different  doctrine  ob- 
tained in  some  of  the  other  states,  but  adhered  to  the  rule 
that  had  always  obtained  in  this  state,  and  held  that  the  stip- 
ulation and  agreement  in  the  contract  expressed  in  the  ticket 
was  void,  as  being  contrary  to  public  policy.  And  a  recov- 
ery in  favor  of  the  plaintiff  was  sustained. 

A  multitude  of  cases  could  be  cited  bearing  upon  the  ques- 
tion under  consideration,  but  as  there  is  an  irreconcilable 
conflict  between  the  adjudications,  the  foregoing  is  suffi- 
cient to  show  that  whilst  in  England  it  is  held  that  a  railroad 
company  may  by  special  contract,  either  expressly  or  im- 
pliedly agreed  to  by  the  passenger,  limit  its  liability,  and 
prescribe  rules  of  procedure  in  cases  like  the  case  at  bar,  still 
the  American  rule  has  long  been  settled  that  a  railroad  com- 
pany cannot,  even  by  an  express  contract,  signed  by  the 
passenger,  limit  its  common-law  liability  for  negligence,  and 
the  rule  is  equally  as  well  settled  that  no  provision  contained 
in  the  ticket  will  be  binding  upon  the  passenger  w^hether  ex- 
pressly or  impliedly  accepted,  unless  such  provision  is  a  just 
and  reasonable  one  in  the  eye  of  the  law.  The  reason  under- 
lying the  rule  is,  that  while,  ordinarily,  the  courts  will  "en- 
force contracts  made  by  persons  who  are  sui  juris,  still  the 
public  has  an  interest  in  contracts  for  carriage  of  passen- 
gers, and  the  law  will  require  them  to  be  just  and  reasonable, 
even  if  the  passenger  had  not  so  required  or  had  otherwise 
expressly  agreed. 

It  only  remains,  then,  to  determine  whether  or  not  the 
provision  relied  on  here  is  a  reasonable  provision. 

Given  the  first  premise  that  the  contract  entered  into  by 
the  plaintiff'  was  a  contract  in  law  with  the  principal;  and 
Am.   St.   Eep.,  Vol.    109  —54 
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given  the  minor  premise  that  the  conductor  was  the  mtf'.' 
alter  ego  of  the  principal,  it  follows  that  if  the  company  itself 
could  not  have  repudiated  ^^^  or  raised  a  doubt  as  to  the 
validity  of  the  contract  as  expressed  in  the  ticket,  and  the 
passenger  refusing  to  agree  to  the  view  thereof  taken  by  the 
company,  the  company  could  not  legally  eject  him  from 
the  train,  so,  likewise,  the  conductor  could  not  legally  do  so. 
The  contract  was  plain.  It  gave  the  plaintiff  the  right  to 
return  over  the  defendant's  road  at  any  time  before  Augu.st 
11th.  The  plaintiff  was  returning  on  the  28th  of  July. 
There  was  therefore  no  room  for  doubt  that  the  plaintiff  was 
complying  with  the  contract. 

The  provision  relied  on  requiring  the  passenger  to  comply 
with  the  demand  of  the  conductor  to  pay  whatever  the  con- 
ductor demanded,  take  his  receipt  therefor,  and  afterward 
seek  consideration  and  remuneration  from  the  company,  made 
the  conductor  the  supreme  arbiter  of  the  proper  interpreta- 
tion to  be  placed  on  the  ticket.  And  if  it  is  a  valid  provision, 
would  permit  the  conductor  to  require  the  passenger  to  pay 
a  second  time  for  that  which  he  had  already  paid.  Yet  it 
is  said  such  a  contract  must  be  upheld  by  the  court  in  order 
to  sustain  tl\,e  proper  and  peaceful  operation  of  the  train 
by  the  conductor.  The  practical  working  of  such  a  regula- 
tion would  be  that  when  a  passenger  made  a  contract  with 
the  company  as  principal,  and  paid  all  the  company  de- 
manded therefor,  and  started  on  his  journey,  he  would  have 
to  provide  hiniself  with  funds  sufficient  to  meet  the  re(|uire- 
ments  and  whims  of  every  conductor  he  came  in  contact 
with  and  would  have  to  pay  each  conductor  whatever  amount 
he  demanded  in  order  to  be  entitled  to  transportation  under 
his  contract.  It  is  not  a  violent  assumption  to  believe  tliat 
few  travelers  take  such  precautions,  and  it  is  no  rellection 
upon  the  average  citizen  to  say  that  few  would  be  able  to 
thus  guard  against  such  exactions  of  conductors.  This  is 
especially  true  as  to  jiersons  who  travel  thousands  of  miles 
to  attend  ])olitical  conventions,  and  who  meet  with  such 
difficulties  on  their  rein  en  journeys,  and  wj^o  un(l(>r  such 
circumstances  are  not  generally  ovtrwcll  supi)lie(l  •'•-**  with 
a  jilfthoric  j)urse.  Men  seiuling  their  t'annlies  on  journe\-s 
of  necessity  or  pleasure  do  not  generally  anticipate  that  the 
women  and  children  will  meet  with  such  demands  from 
caiirieious  or  arl)itrary  condnctors,  ])ut  I'ely  ui)on  the  con- 
tract   contained    in    the    ticket    i)urcliase(|     which     gives     the 
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family  the  right  to  transportation  without  extra  or  addi- 
tional charge  to  the  point  of  destination.  The  spirit  of 
Americanism  would  rebel  at  once  against  reposing  such 
plenary  and  arbitrary  power  in  mere  agents  of  the  principal. 
Yet  it  is  said  that  the  passenger  must  submit  to  such  demand 
and  that  his  only  remedy,  if  he  has  not  money  enough  to 
meet  the  requirements,  is  to  peaceably  leave  the  train,  and 
find  himself  stranded  in  a  strange  country,  and  among 
strangers,  and  get  to  his  destination  the  best  way  he  can,  and 
then  sue  the  company  for  breach  of  contract.  And  that  if 
he  refuses  to  allow  the  conductor  to  have  his  own  way  about 
the  matter,  and  the  conductor  ejects  him  from  the  train,  an 
action  for  the  tort  will  not  lie.  This  court  will  not  give  its 
assent  to  such  a  doctrine.  The  provision  relied  on  in  this 
regard  is  not  only  unreasonable,  but  is  absolutely  absurd  on 
its  face,  and  would  entail  hard  and  onerous  burdens  on 
passengers,  who  had  done  nothing  to  justify  such  treatment. 
The  provision  is  unreasonable  and  was  not  binding  upon  the 
plaintiff.     In  fact  it  is  essentially  unilateral  in  character. 

The  plaintiff  in  this  case  was  without  fault,  was  conducting 
himself  in  a  peaceable  and  quiet  manner,  was  not  disturbing 
his  fellow-passengers,  and  only  insisted  upon  his  rights  as  an 
American  citizen  to  have  a  voice  in  the  determination  of  the 
question  of  the  validity  of  the  contract  he  had  made  with  the 
defendant,  and  for  which  he  had  paid  a  valuable  considera- 
tion. The  conductor  may  have  obeyed  instructions.  He  may 
have  had  only  the  circular  letter  of  the  defendant  No.  7,730, 
dated  May  18,  1900,  limiting  the  return  ticket  to  June  27, 
1900,  as  his  guide;  he  may  have  known  ^^*  nothing  what- 
ever of  MacLeod's  circular  of  June  7th,  or  of  the  defend- 
ant's obligation  to  be  bound  thereby.  But  the  ignorance  or 
mistake  of  the  conductor  could  not  impair  or  take  away  the 
rights  of  the  passenger,  nor  change  the  contract  the  company 
had  entered  into  with  the  passenger.  If  the  conductor  did 
not  know  of  MacLeod's  letter,  and  of  the  defendant's  accept- 
ance of  the  proposition  to  extend  the  return  tickets  for  sixty 
days,  it  was  solely  because  the  defendant  failed  to  give  proper 
notice  to  its  conductors  of  the  change  of  the  condition  that  oc- 
curred after  it  issued  its  letter  of  instructions  of  May  18th. 
But  whatever  was  the  cause  of  the  action  of  the  conductor, 
his  acts  were  the  acts  of  the  principal,  and  as  the  principal 
in  this  case  had  no  right  to  make  such  a  demand  upon  the 
plaintiff  as  the  conductor  made,  and  no  right  to  eject  the 
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plaintiff  for  refusing  to  comply  with  that  demand,  the  de- 
feiulant  cannot  be  excused  from  the  conse(iuenees  of  its  con- 
(hictor's  wrong.  In  these  days  of  telegraphic  communica 
lion,  it  would  have  been  an  easy  nuittcr  for  the  conductor  t(^ 
have  ascertained  promptly  the  true  character  of  plaintiff's 
rights,  and  he  should  have  done  so  instead  of  doing  as  he  did 
The  conductor  was  charged  with  all  the  notice  that  the  de- 
fendant had  of  plaintiff's  rights,  and  the  act  of  the  conduct oi- 
was  the  act  of  the  defendant,  for  which  the  defendant  is  as 
liable  as  if  it  had  acted  itself. 

As  above  pointed  out,  the  defendant  itself  woidd  have  had 
no  right  to  make  such  demands  of  the  plaintilf  or  to  eject 
him  from  the  train  If  it  did  so  it  would  be  liable  to  the 
plaintiiT  for  the  consequences  thereof. 

The  foregoing  considerations  impel  the  conclusion  that  the 
trial  court  correctly  ruled  in  setting  aside  the  nonsuit,  and 
tlierefore  its  judgment  is  affirmed. 

All  concur. 


Where  a  Passenger  is  Aboard  the  Cars  of  a  carrier  without  tli« 
l)roi)fr  evidint'c  of  liis  right  to  passage,  due  to  the  fault  or  mistake 
uf  the  carrier's  ageut,  not  to  the  passenger's  fault,  the  agent  of 
the  carrier  in  charge  of  the  car  or  train  must  heed  or  accept  the 
reasonable  explanation  of  the  passenger  in  r»  spect  to  tlie  ticket  in 
dis[)ute;  and  if  he  refuse  to  do  .so,  and  expels  the  jiassengcr  from 
the  ear  or  train,  he  does  so  at  the  peril  of  making  the  carrier  an- 
swerable in  damages:  Indianapolis  St.  Ry.  Co.  v.  Wilson,  161  Inil. 
1.j3,  JUO  Am.  St.  Itep.  2(J1;  Citizens'  St.  R.  R.  Co.  v.  Clark,  IV.i  Ind. 
App.  .'90,  ]04  Am.  St.  Rep.  249;  Illinois  Cent.  R.  R.  Co.  v.  Harper, 
»:i  Miss.  5(j(),  102  Am.  St.  Rep.  469;  Memphis  St.  Ry.  Co.  v.  Graves, 
llU  Tenn.  232,  100  Am.  St.  Rep.  803.  Some  courts,  jierhaps,  have 
l:iken  a  <lilftrent  view  of  this  question:  See  Garrison  v.  United 
Railways  etc.  Co.,  97  M(\.  347,  99  Am.  St.  Rep.  4.52;  Harp  v.  South 
ern  iiv.  Co.,  119  Ga.  927,  100  Am.  St.  Rej).  212;  Kiley  v.  Chicago 
City  liy.  Co.,  189  111.  384,  82  Am.  St.  Rep.  460. 

.1  ('(indition  in  a  Transfer  Ticket  issued  by  a  street  niiiway  company 
that,  in  ease  of  controversy  with  the  conductor  about  the  ticket 
ami  its  reiusal,  the  j)assenger  shall  jiay  another  fare  and  apply  to 
the  ollice  of  the  company  ior  :i  refunding  uf  the  excessive  charge, 
is  unreasonable  and  void:  O'Jvuurke  v.  Citizens'  St.  ily.  Co.,  lO'A 
'I'enii.    124,    76    Am.   St.   Rep.    639. 

The  Effect  of  Time  Limttalious  in  round-trip  passenger  tickets  will 
be  found  discussed  in  Cleveland  etc.  Ry.  Co.  v.  Kinsley,  27  Ind.  A])]'. 
13.J,  87  .\m.  St.  K.  p.  LI.");  Walker  v.  I'rice,  62  Kan.  327,  84  Am. 
St.  \lv\).  392;  Coburu  v.  Morgan  etc.  R.  R.  Co.,  iOi>  La.  398,  83  Am. 
St.    Rep.    212. 
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FILLEY  V.  CHRISTOPHER. 

[39  Wash.  22,  80  Pac.  834.] 

THE  CRITERION  of  a  Fixture  is  tlie  united  application  of 
these  requisites:  1.  Actual  annexation  to  the  realty,  or  sonietiiiiij^ 
appurtenant  thereto;  2.  Application  to  the  use  or  purpose  to  which 
that  part  of  the  realty  with  which  it  is  connected  is  appurtenant; 
and  3.  The  intention  of  the  party  making  the  annexation  to  make 
a  permanent  accession  to  the  freehold,      (pp.  855,  856.) 

FIXTURES.— A  Furnace  and  Boiler,  Together  with  the  Radi- 
ators and  Pipes  Connected  Therewith,  located  in  the  basement  of 
a  theater,  resting  on  a  foundation  built  up  from  the  floor,  enease<l 
in  brickwork  and  not  capable  of  being  taken  away  without  remov- 
ing masonry,  and  the  pipes  extending  to  various  parts  of  the  build- 
ing for  the  purpose  of  heating  it,  are  fixtures  and  constitute  part 
of    the    realty,      (p.    856.) 

FIXTURES. — Opera  Chairs  in  a  Theater,  screwed  to  the  floor 
and  being  such  as  are  in  common  use  in  such  places,  are  fixtures, 
(p.   856.) 

FIXTURES. — Drop  Curtains  in  a  Theater,  Scenery  and  Appli- 
ances Used  for  Raising  and  Lowering  the  Same,  and  an  Electric 
Switch-board,   are   fixtures,     (p.   856.) 

FIXTURES.— The  Bill-board  and  Money  Drawer  of  a  Theater, 
the  former  being  nailed  to  the  sidewalk,  and  the  latter  running  in 
a   groove   next  to   and   beneath   the   window,   are   fixtures,      (p.   856.) 

FIXTURES. — Evidence  to  Show  Views  of  Persons  Erecting. — 
The  fact  that  the  person  who  places  articles  in  a  theater  building, 
on  the  sale  of  the  realty,  surrenders  them  to  the  purchaser,  is  admis- 
sible in  evidence  in  a  controversy  between  third  persons  as  indica- 
tive of  his  view  of  their  annexation  to  and  connection  with  the 
building,      (pp.    856,   857.) 

JURY  TRIAL. — The  Reading  of  Judicial  Decisions  to  the  Jury 
on  the  question  of  what  constitutes  a  fixture  has  a  tendency  to  con- 
fuse and  bewilder,  rather  than  enlighten,  and  the  practice  is  not 
to  be   commended,      (p.   857.) 

FIXTURES.— The  Injury  to  the  Freehold  that  Will  Result 
from  the  Removal  of  an  Article  and  the  Value  of  the  Article  After 
Removal  are  circumstances  to  be  taken  into  consideration  in  deter- 
mining whether  it  is  a  fixture,  but  they  are  not  controlling,      (p.  857.) 

(853) 
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Troy  &  Falknor,  for  the  appellant. 
Israel  &  Maokay,  for  the  respondent. 

^^  Per  CURIAM.  On  the  sixteenth  day  of  November, 
1894,  John  Miller  Murphy  and  Eliza  J.  !\hirphy,  his  wife, 
mortg:aged  to  A.  A.  Phillips,  trustee,  certain  real  property  in 
the  city  of  Olympia,  upon  a  portion  of  whicli  was  situate  the 
Olympia  theater,  for  the  purpose  of  seeurinj?  the  payment  of 
certain  indebtedness  due  the  First  National  Bank  of  Olympia 
and  others.  On  the  fifth  day  of  January,  1902,  this  mortji:aj;e 
was  duly  foreclosed,  and  the  mortg;aii:ed  premises  ordered  sold 
by  a  judj?ment  and  decree  of  the  superior  court  of  Thurston 
county.  On  the  eighth  day  of  March,  1902,  the  defendant 
in  this  action  became  the  purchaser  of  the  lots  and  lands  upon 
which  the  Olympia  theater  is  situate,  at  sheriir's  sale,  and  is 
still  the  owner  thereof.  On  the  third  day  of  November,  1895, 
Kliza  J.  Murphy  died,  intestate,  and  the  plaintifT  is  the  ad- 
ministrator of  her  estate.  As  such  administrator,  he  brinj^s 
this  action  in  claim  and  delivery,  to  recover  the  possession 
of  certain  <::oods  and  chattels,  situate  in  said  Olympia  theater, 
claiming  the  same  as  personal  property  belonging  to  the  es- 
tate of  said  deceased.  The  defendant,  on  the  other  hand, 
claims  that  the  property  in  controversy  is  not  personal  prop- 
erty, but  is  a  part  of  the  realty,  and  passed  to  him  under  the 
foreclosure  sale  above  mentioned.  The  character  of  this  prop- 
erty is  the  principal  question  involved  ^"*  in  the  case.  The 
plaintiir  had  judgment  below,  and  the  defendant  appeals. 

The  motion  to  strike  from  the  tran.script,  and  the  motion 
to  dismiss  the  appeal,  are  denied. 

So  many  dilVcrent  articles  of  pro])erty  are  involved  that 
a  .separate  discussion  of  each  wou'd  subserve  no  useful  pur- 
pose. At  the  close  of  the  testimon.v,  the  app(>llant  re(|uesto(l 
the  court  to  instruct  the  jury  to  return  a  verdict  in  favor  of 
api)ellant,  as  to  certain  articles  of  |)r()[)erty  particularly  de- 
scribed, and  we  think  a  discussion  of  tlio  (lucslions  invt)lve(l 
in  this  re(|U(>st  will  he  a  sul'licient  guidance  for  the  lower 
court  upon  a  retrial  of  the  case.  The  following  articles  wcr" 
included  in  this  re(|uest  :  "Uiie  furiiae(\  Denning  Xo.  2,  au 
toniatic  with  boiler;  j)iping  and  iiluinhing  nuilcu'ial  with  ra- 
diators; triangle  display'  l)oai'(l  on  sidewalk;  1  money  drawer; 
1  ticket  box;  146  chairs  (opera),  .\o.  10  (aulomatic)  ;  l;J4 
eliairs  (opei-a),  No.  6  (Torser  hack)  ;  220  chairs  (opera),  bal 
cony  veneer;  1  drop  curtain,  dania.sk;  1  droj)  curtain;  12  scU 
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scenery;  1  lot  stage  rigging  consisting  of  50  sets  of  lines, 
chives,  and  blocks;  set  of  gaslight  switches  and  by  passes;  gas 
piping  throughout  the  house  and  fixtures;  water  plumbing, 
electric  switchboard,  and  140  lights,  fixtures  and  one  dimmer, 
grooves,  chains,  belaying  pins,  chives. ' ' 

The  furnace  and  boiler  in  question  were  located  in  the 
basement  of  the  theater  building,  and  rested  on  a  foundation 
built  up  through  the  floor.  They  were  encased  in  brickwork, 
and  could  not  be  taken  out  or  removed  without  tearing  away 
the  masonry.  The  pipes  extended  from  the  boiler  to  the 
radiators,  in  dift'erent  parts  of  the  building,  for  the  purpose 
of  heating  the  same.  Some  of  the  radiators  were  not  at- 
tached to  the  building  otherwise  than  to  the  pipes  connected 
therewith.  Others  were  made  of  piping  and  hung  on  brackets. 
The  pipes  could  be  detached  from  the  boiler  by  unscrewing 
them,  and  could  be  removed  without  material  injury  to  the 
building,  except  to  leave  the  holes  through  which  they  passed. 
The  triangle  display  board  was  built  of  ship  lap,  and  nailed 
-•''  to  the  sidewalk  in  front  of  the  theater  building.  It  was  so 
constructed  as  to  display  a  bill  on  either  side  of  it.  One  of 
the  respondent's  witnesses  testified  that  it  was  nailed  down 
to  keep  people  from  turning  it  over.  The  money  drawer  ran 
in  a  groove  underneath,  and  next  to,  the  ticket  window.  It 
could  be  removed  by  simply  loosening  a  screw.  The  ticket 
box  consisted  of  a  box  four  inches  deep,  made  in  two  parts, 
which  closed  together.  It  contained  a  diagram  of  the  theater, 
and  slits  were  cut  in  it  to  represent  each  seat  and  its  num- 
ber. It  was  not  attached  to  the  building  in  any  way.  The 
five  hundred  chairs  were  situate  in  the  body  of  the  theater 
and  in  the  balcony.  The  chairs  were  screwed  to  the  floor, 
and  were  such  as  are  in  common  use  in  such  places.  The 
drop  eiirtains  and  scenery  were  attached  to  the  staging,  and 
could  be  removed  without  material  injury  to  the  building. 
The  stage  rigging  was  used  for  the  purpose  of  handling  the 
curtains  and  scenery.  The  electric  switch  was  used  for  the 
l)urpose  of  lighting  the  difi:'erent  parts  of  the  house,  as  neces- 
sity or  convenience  might  require. 

Little  could  be  gained  by  a  review  of  the  authorities  as 
to  what  constitutes  a  fixture.  As  said  by  this  court  in  Phila- 
delphia Mtg.  etc.  Co.  V.  I\Iiller,  20  Wash.  607,  72  Am.  St. 
Rep.  138,  56  Pac.  382,  44  L.  R.  A.  559:  "There  is  a  wilder- 
ness of  authority  on  this  question  of  fixtures,  and  a  hope- 
Ipss  conflict  of  decision."     The  true  criterion  of  a  fijiture  is 
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the  united  application  of  these  requisites:  1.  Actual  annexa- 
tion to  the  realty,  or  something  appurtenant  thereto;  2.  Ap- 
plication to  the  use  or  purpose  to  which  that  part  of  the 
realty  with  which  it  is  connected  is  appropriated ;  and  3.  The 
intention  of  the  party  making  the  annexation  to  make  a  per- 
manent accession  to  the  freehold.  Within  this  rule,  we  an* 
of  opinion  that  all,  or  nearly  all,  of  the  articles  above  referred 
to  are  fixtures,  and  a  part  of  the  realty. 

Nearly  all  the  authorities  concur  in  holding  that  a  furnace 
and  boiler,  together  with  the  radiators  and  piping  connected 
therewith,  such  as  are  above  described,  constitute  a  part  of 
'**  the  realty:  Thielman  v.  Carr,  75  111.  385;  Folsom  v.  Moore. 
19  Me.  252;  Main  v.   Schwarzwaelder,  4  E.   D.   Smith    (N. 
Y.),  273;  Raddin  v.  Arnold,  116  Mass.  270;  Hopewell  Mills 
V.  Taunton  Sav.  Bank,  150  Mass.  519,  15  Am.  St.  Rep.  23", 
23  N.  E.  327,  6  L.  R.  A.  249;  Goodin  v.  Elleardsville  Ilail 
Assn.,  5  Mo.  App.  289;  Capehart  v.  Foster,  61  Minn.   13-J. 
52  Am.  St.  Rep.  582,  63  N.  W.  257;  Woodham  v.  First  Nat 
Bank,  48  Minn.  67,  31  Am.  St.  Rep.  622,  50  N.  W.   lOir, 
These  views  are  not  inconsistent  with  the  decision  in  Phihi 
delphia  ]\Itg.  etc.  Co.  v.  Miller,  20  Wash.  607,  72  Am.  St.  Rc]^. 
138,  56  Pac.  382,  44  L.  R.  A.  559.     In  that  case  the  boiler 
was  in  no  manner  attached  to  the   building  except  by   its 
plumbing  connections. 

We  think  the  same  rule  applies  to  the  opera  chairs  attached 
to  the  floor,  the  drop  curtains,  scenery',  and  appliances  for  rais- 
ing and  lowering  the  same,  and  the  electric  switchboard.  All 
these  articles  were  attached  or  annexed  to  the  building.  They 
were  a  permanent  accession  to  the  freehold,  and  were  no 
doubt  intended  as  such.  In  Grosz  v.  Jackson,  6  Daly  (X.  Y.;, 
4(j3,  opera  cliairs  such  as  are  here  involvetl  were  lu'ld  to  he  ;i 
part  of  the  realty.  In  Capehart  v.  Foster,  61  ^linn.  1;{2,  7>'2 
Am.  St.  Kcp.  582,  63  \.  W.  257,  it  was  held  that  the  title  lo 
steam  radiators,  an  electric  enunciator,  and  an  oflicc  desk  used 
in  a  hotel  passed  by  a  foreclosure  sale  of  the  hotel.  In 
Woodham  v.  First  Nat.  liank,  48  Minn.  67,  31  Aju.  St.  Kep. 
622,  50  N.  W.  1015,  it  was  held  that  the  bar  and  back  bar  in 
a  saloon  i)a.s.sed  by  a  foreclosure  of  the  mortgiine  on  ihr 
saloon  building. 

The  other  items  included   in  the  recjuest   are  not   ol'  sul'li 
cient  value  to  warrant  an  ext(Mided  discussion.     We  dct'in   it 
suflii'icnt    to  say   that,   in   our  opinion,   the   billbojifd   ;iii(|    the 
nioiicN-    di'auei    were   sut'licicnl  ly    aniiL'Xcd    to    llic    buildiiii;    I'l 
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become  fixtures;  and  the  ticket  box,  having  passed  into  the 
hands  of  the  purchaser  by  consent  of  the  former  administra- 
tor, should  remain  there.  It  has  no  value  except  in  connec- 
tion vi^ith  the  theater.  While  the  present  administrator  is  not 
estopped  by  the  act  of  his  predecessor  in  surrendering  the  pos- 
session of  these  articles  to  the  purchaser  at  the  ^^  foreclosuro 
sale,  nevertheless,  the  former  administrator  was  the  person 
who  placed  these  articles  in  the  theater  building,  and  his  act 
in  surrendering  possession  to  the  purchaser  was  indicative  of 
his  view  of  their  annexation  to  and  connection  with  the  build- 
ing, and  is  entitled  to  consideration  for  that  reason.  On  the 
same  ground,  the  documentary  evidence  offered  should  have 
been  received.  The  elimination  of  the  above  articles  from 
the  case  disposes  of  practically  all  the  errors  assigned. 

The  witnessas,  whose  competency  on  the  question  of  values 
was  challenged  had,  in  our  opinion,  sufficient  knowledge  on 
the  subject  to  be  of  some  aid  to  the  jury.  The  reading  of 
judicial  decisions  to  a  jury  on  the  complex  question  of  what 
constitutes  a  fixture  has  a  tendency  to  confuse  and  bewilder, 
rather  than  to  enlighten,  and  the  practice  is  not  to  be  com- 
mended. It  is  unnecessary  to  comment  further  upon  the  ques- 
tion, as  the  judgment  must  be  reversed  for  the  reasons  above 
stated.  The  injury  that  will  result  to  the  freehold  by  the 
removal  of  an  article,  and  the  value  of  the  article  after  re- 
moval, are,  no  doubt,  circumstances  to  be  taken  into  considera- 
tion in  determining  whether  a  given  article  is  a  fixture  or  a 
chattel ;  but  they  are  not  controlling,  and  too  much  prom- 
inence was  given  these  two  features  in  the  charge  of  the  court. 

This  disposes  of  all  the  errors  assigned.  The  judgment  is 
reversed,  with  instructions  to  dismiss  the  action  as  to  the  arti- 
cles enumerated  in  the  request  incorporated  in  this  opinion, 
and  for  a  new  trial  as  to  the  remainder  of  the  case,  in  accord- 
ance herewith. 


Tests  for  Determining  WJtat  are  FixUires  are  given  in  Knicker- 
bocker Trust  Co.  V.  Penn  Cordage  Co.,  66  N.  J.  Eq.  305,  105  Am. 
St.  Eep.  640,  and  cases  cited  in  the  cross-reference  note  thereto. 
The  fact  that  chattels  affixed  to  the  freehold  may  be  removed  with- 
out injury  to  them  is  not  conclusive  of  their  character:  Mc- 
Crillis  V.  Cole,  25  E.  I.  156,  105  Am.  St.  Rep.  875;  Knickerbocker 
Trust  Co.  V.  Penn  Cordage  Co.,  66  N.  J.  Eq.  305,  105  Am.  St.  Rep. 
640.  As  to  whether  kitchen  ranges  or  boilers  are  fixtures,  see  Jen- 
nings V.  Vahey,  183  Mass.  47,  97  Am.  St.  Rep.  409;  Schellcnberg  v. 
Detroit  Heating  etc.  Co.,  130  Mich.  439,  97  Am.  St.  Rep.  489;  as  to 
^vhetller  steam  radiators  or  hot-air  furnaces  are  fixtures,  see  Towne 
V.   Fi?ke,    127   Mass.    125.   34    Am.    Rep.    353;     Capehart    v.    Foster,    61 
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Minn.  132,  52  Am.  St.  Hop.  582;  as  to  wlictlior  l»akors'  ovens  are 
fixtures,  see  Baker  v.  McClurg,  198  111.  28,  92  Am.  St.  Kep.  2G1;  Cal- 
lamoro  v.  Gillis,  140  Mass.  578,  14  Am.  8t.  Kep.  400;  and  as  to 
whether  gas  and  electric-liglit  fi-xtures  form  part  of  the  realty,  see 
Canuing  v.  Owen,  22  R.  I.  ()24,  84  Am.  St.  liep.  858;  Hall  v.  Law 
etc.  Co.,  22  Wash.  305,  79  Am.  St.  Rep.  9:55. 


STATE  V.  BREWER. 

[39  Wash.   65,  80  Pac.   1001.] 

MANDAMUS — Practice. — A  demurrer  to  the  writ  or  affidavit 
in  mandamus  is,  in  effect,  a  motion  to  quash  the  writ,  and  may  be 
entertained  and  in  a  proper  case  granted  by  sustaining  the  de- 
murrer and  dismissing  the  proceeding,      (p.  859.) 

MANDAMUS  Issues  only  to  Compel  the  Performance  of  a 
Ministerial  Duty,  and  cannot  be  used  to  compel  the  performance  of 
a   duty  requiring  the  exercise   of   discretion,      (p.    S59.) 

MANDAMUS  will  not  Lie  to  Compel  a  General  Course  of 
Official  Conduct,  because  it  is  impossible  for  the  court  to  oversee 
the  i)erforinance  of  such  duties.  Hence,  this  writ  will  not  issue  to 
compel  the  sheriff  of  a  county  or  the  marshal  of  a  city  to  make 
complaint  and  prosecute  the  persons  who  violate  the  laws  of  the 
state  against  keeping  saloons,  cigar-stands,  and  other  places  of  busi- 
ness open  for  trade  on  Sunday,     (pp.  860.  861.) 

E.  C.  Dailey  and  Frank  D.  Lewis,  for  the  appellant. 

R.  A.  Ilull'ort,  Hathaway  &  Alston  and  Bell  &  Austin,  for 
the  respondents. 

^*^  DUNBAR,  J.  This  is  an  action  in  mandamus,  brouijht 
in  the  superior  court  of  Snohomish  county,  wherein  the  st.'ite 
of  Washint^ton,  on  the  relation  of  P\  B.  llawes,  is  i)l;iii)titf, 
and  Frank  Brewer,  sheriff  of  Snohomish  county,  and  Jvlward 
J.  Dwyer,  marshal  of  the  city  of  Everett,  AVashinj^ton,  are 
defendants.  The  alTidavit  of  relator  allejics  that  it  is  the  duty 
of  said  officers,  uiidci-  niid  l)y  virtue  of  their  oath  of  oflice. 
and  of  tlie  laws  of  the  state  oi"  WashiiiLitoti,  to  enforce  the  laws 
of  said  state,  and  make  complaint  atrainst  and  prosecute  all 
persons  who  violate  the  laws  of  saiil  state  against  keeping 
saloons,  cigar-stands,  and  other  places  of  business  open  for  the 
purpose  of  trade  or  sale  of  goods  on  the  first  day  of  the  week 
conunonly  called  Sunday,  or  who  sell  or  dispose  of  any  into.xi- 
cating  li(iuor  on  Suntiay,  as  aforesaid,  or  who  rent  houses  for 
the  })urpose  of  prostitution  or  who  gamble  or  run  gambling- 
houses;  and.  in  fa(;t.  to  complain  of  ami  prosecute  persons 
who  conunit  offenses  against  the  erimiiuil  laws  of  the  said  state 
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of  Washington.  It  alleged  that  said  laws  have  been,  for  a 
long  time  past,  openly  and  notoriously  violated  in  said  city, 
in  that  saloons,  cigar-stands,  etc.,  have  been  kept  open  on 
Sunday  for  the  purpose  of  trade,  and  that  houses  are  being, 
and  have  been,  rented  in  said  city  for  the  purpose  of  prostitu- 
tion, and  that  gambling  with  slot-machines  has  been  carried 
on,  and  at  length  reciting  the  perpetration  of  the  crimes  and 
misdemeanors  committed  in  the  city;  that  demand  had  be.-n 
made  upon  defendants  to  enforce  the  laws  of  said  state  against 
the  violators  thereof;  that  said  defendants,  and  each  of  them, 
have  utterly  failed,  neglected  and  refused  to  enforce  said 
laws,  or  any  of  them.  This  is  the  substance  of  the  affidavit. 
And  the  demand  was  made  that  an  alternative  writ  of  man- 
damus issue  to  said  defendants,  requiring  them  to  enforce  said 
laws,  and  prosecute  all  persons  guilty  of  the  violation  thereof, 
or  to  show  cause  to  the  court  why  they  neglected  and  failed 
so  to  do. 

^'  A  peremptory  writ  was  issued,  and  upon  the  hearing  a 
demurrer  was  interposed  to  the  complaint:  1.  That  the  court 
had  no  jurisdiction  of  the  subject  matter  of  said  action;  2. 
That  the  plaintiff  had  no  legal  capacity  to  sue;  3.  That  there 
was  a  defect  of  parties  plaintiff  and  defendant;  4.  That  the 
complaint  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  The  demurrer  being  sustained,  judgment  was  entered, 
and  from  such  judgment  this  appeal  was  taken. 

It  is  insisted  by  the  appellant,  first,  that  the  court  erred  in 
sustaining  the  demurrer  and  in  dismissing  the  action,  because 
there  is  no  provision  for  a  demurrer  to  the  writ  or  affidavit  in 
mandamus.  "We  think  there  is  no  merit  in  this  contention. 
The  common-law  forms  of  pleading  have  been  abolished  by 
the  code,  and  the  demurrer  in  this  instance  was  in  effect  a 
motion  to  quash  the  writ,  and  the  sustaining  of  the  demurrer 
was  in  effect  the  quashing  of  the  writ.  The  view  we  take  of 
the  merits  of  the  case  renders  it  unnecessary  to  pass  upon  the 
proposition  that  the  defendants  could  not  be  joined  in  the  same 
action,  as  we  think  there  is  no  cause  of  action  stated  in  the 
affidavit. 

The  office  of  mandamus  is  to  compel  an  officer  to  perform 
a  ministerial  duty,  and  the  writ  cannot  be  used  for  the  pur- 
pose of  compelling  the  performance  of  a  duty  which  requires 
the  exercise  of  discretion.  It  is  insisted  by  the  respondent 
that  this  question  cannot  be  considered  in  this  ease,  for  the 
reason  that  the  demurrer  admits  all  the  facts  stated  in  the  com- 
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plaint,  and  that  it  was  stated  tliat  the  commission  of  crime 
was  open  and  notorious.  The  allegations  of  the  complaint  are 
admitted  for  the  purpose  of  raising  the  questions  of  law  which 
are  to  be  determined  on  the  demurrer  in  this  case;  namely, 
that  the  respondents  held  certain  official  positions  and  that 
the  suit  was  brought  to  compel  them  to  commence  actions,  and 
that  it  seeks  to  compel  a  general  course  of  official  conduct, 
which  tlie  courts  are  not  authorized  to  do.  Mandamus  will  nol 
lie  to  compel  a  general  *^  course  of  official  conduct,  as  it  is 
impossible  for  a  court  to  oversee  the  performance  of  such 
duties:  13  Ency.  of  PI.  &  Pr.  497. 

It  will  be  seen,  in  this  case,  that  the  remetly  sought  was 
entirely  too  general  to  be  at  all  practical.  It  is  true  that 
we  decided  in  State  v.  Spokane  St.  R.  Co.,  19  Wash.  518,  67 
Am.  St.  Rep.  739,  53  Pac.  719,  41  L.  R.  A.  515,  that  nmndanms 
would  lie  to  compel  a  street  railway  company  to  resume  the 
operation  of  a  line  which  it  had  discontinued.  But  there  was 
one  specific  thing  which  tlie  street  railway  company  was 
required  to  do  which  involved  tlie  entire  controversy.  IJut 
here  there  is  a  general  course  of  official  conduct  sought  to  be 
compelled.  There  is  no  specific  allegation  of  violation  of  dut\ 
in  the  petition.  There  is  no  statement  of  any  conunission  of 
crime  by  any  particular  person,  and  we  are  unable  to  conceive 
to  what  effect  an  action  for  contempt  could  be  prosecuted  in 
case  there  was  a  refusal  on  the  part  of  tlefendants  to  obey  tli<' 
injunction  of  the  court.  The  alternative  writ  in  this  case  is 
an  instance  of  the  inefficiency  of  such  proceedings.  The  writ, 
after  reciting  the  violation  of  the  law.  proceeded  as  follows: 
"Now,  therefore,  being  willing  tli;it  justice  be  done  in  the 
premises,  you  and  each  of  you  are  hereby  conmiaiuled  imme- 
diately to  complain  of  and  i)rosecute  any  and  all  jx-i'sous  vio- 
lating any  of  the  laws  of  the  state  oi'  Wasliinglon.  in  said  cit>- 
of  Everett,  in  manner  and  I'oi-in  lici-eiiihefore  described,  and 
that  thenceforth  you  and  eacii  of  you  i)erl'onii  each  and 
every  duty  enjoined  upon  you  In-  the  laws  of  said  stale  of 
Washington,  in  said  city,  or  that  \()U  appear  before  the  above- 
entitled  court  at  the  eoui-t house  in  said  city  of  Everett,  Wash- 
ington, on  the  twcnty-lirst  day  of  .May,  1904,  at  10  o'clock 
in  the  forenoon  of  said  day.  and  show  cause,  if  any  you  can, 
why  you  refuse  so  to  do." 

The  demand  is  for  a  continuini;  coui-se  of  action.  The  writ 
cannot  be  any  more  specilic  than  the  petition,  and  the  writ 
which  must   nece.ssai'ily    is.-.ne   under   a    p   lit  ion   oi'   this   kind. 
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*^'"*  and  which  was  peremptorily  issued,  is  no  more  effective 
than  the  statute.  Each  equally  commands  the  officer  to  per- 
form his  duty.  One  is  the  announcement  of  the  law  by  the 
law-making  power,  the  other  is  the  announcement  of  the  law 
by  the  court.  The  remedy  by  mandamus  contemplates  the 
necessity  of  indicating  the  precise  thing  to  be  done.  It  is  not 
adapted  to  cases  calling  for  continuous  action,  varying  accord- 
ing to  circumstances.  It  is  the  office  of  mandamus  to  direct 
the  will,  and  obedience  is  to  be  enforced  by  process  for  con- 
tempt. It  is  therefore  necessary  to  point  out  the  very  thing 
to  be  done;  and  a  command  to  act  according  to  circumstances 
would  be  futile:  13  Ency.  of  Pi.  &  Pr.,  p.  -197,  and  cases  cited. 

Ballinger's  Code,  section  7252,  provides  that:  "Any. public 
officer  who  shall  refuse  or  willfully  neglect  to  inform  against 
and  prosecute  offenders  against  the  last  preceding  section 
[which  is  the  section  under  which  this  action  is  brought]  shall 
be  deemed  guilty  of  a  misdemeanor,  and  on  conviction  shall 
be  punished  by  a  fine  of  not  less  than  twenty-five  dollars  nor 
more  than  one  hundred  dollars,  and  the  court  before  which 
such  officer  shall  be  tried  shall  declare  the  office  or  appoint- 
ment held  by  such  officer  vacant  for  the  remainder  of  his 
term." 

Here  is  a  specific  remedy  pointed  out  by  the  statute,  and 
the  remedy  which  must  be  resorted  to  by  the  citizen,  in  case 
of  violation  of  duty  by  the  officer. 

The  judgment  is  affirmed. 

Mount,  C.  J.,  Fullerton    and  Hadley,  JJ.,  concur. 
Rudkin,  Root    and  Crow,  JJ.,  took  no  part. 


Mandamus  against  public  officers  is  the  subject  of  an  extended  note 
to  State  V.  Gardner,  98  Am.  St.  Eep.  863-908. 
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STATE  V.  SUPERIOR  COURT. 

[39  Wash.  115,  80  Pac.  1108.] 

APPEAL  AND  EBEOB — Supersedeas,  When  does  not  Extend 

to  Injunctions. — If  an  order  is  entered  restrainiiifj  as  a  nuisance 
the  continuance  of  the  use  and  operation  of  a  shooting-gallery,  tono- 
phone  and  orchestrion  until  the  final  determination  of  an  action, 
an  appeal  from  such  order  docs  not  suspend  its  effect,  because  the 
injunction  is  not  mandatory,  but  preventive,     (p.  867.) 

Williamson  &  Williamson  and  J.  W.  A.  Nichols,  for  the 
relators. 

H.  H.  Johnston,  for  the  respondents. 

ii«  FULLERTON,  J.  On  April  14,  1905,  one  John  Gran- 
tham brought  an  action  in  the  superior  court  of  Pierce  county 
to  enjoin  the  relators  from  operating,  in  connection  with 
their  business,  a  shooting-gallery,  and  two  certain  instru- 
ments known  respectively  as  a  "tonophone"  and  an  "orches- 
trion," alleging  that  their  operation  constituted  a  public 
nuisance  specially  injurious  to  himself.  At  the  time  of  com- 
mencing his  action,  Grantham  applied  for  a  temporary  in- 
junction pending  the  final  determination  of  the  action. 
Notice  of  this  application  was  given  the  relators,  and  a  hear- 
ing had  thereon,  at  which  hearing  the  court  granted  the  in- 
junction applied  for,  in  which  it  restrained  the  relators  from 
operating  the  shooting-galler}',  the  tonophone,  and  orches- 
trion, until  the  final  determination  of  the  action.  The  ^^^' 
relators  gave  notice  of  appeal  from  the  order,  and  applied 
to  the  court  to  fix  the  amount  of  tlie  bond  it  would  require 
to  supersede  the  order  pending  the  appeal.  The  court  de- 
clined to  fix  the  amount  of  the  bond,  on  the  ground  that  the 
order  was  not  one  that  could  be  superseded.  The  relators 
thereupon  applied  to  this  court  ff)r  a  writ  of  mandate  to 
compel  the  trial  court  to  fix  the  amount  of  such  bond. 

From  the  petition  for  the  writ  and  the  return  thereto,  it 
is  gathered  tiiat  Grantliam,  for  some  years  last  past,  has 
held  a  lease  upon  a  part  of  a  cei'tain  building,  in  the  city  of 
Tacoma,  in  vvhicii  he  has  conducted  a  hotel  and  lodging-house, 
under  the  name  of  "Hotel  iiordon";  that,  about  a  ye;ir  pre 
ceding  the  conmiencement  of  this  action,  the  predei-essors  in 
interest  of  the  relators  leased  ihe  remaining  pari  of  the 
building,  being  a  room  on  the  gi-onnd  floor,  anrl  fitted  it  ui' 
for  the  e.xliibitiou  of  pictorial  views,  enlarged  and  made  at 
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tractive  by  means  of  electrical  contrivances.  The  "tono- 
phone"  was  put  in  at  or  near  the  time  the  business  was  first 
opened,  the  shooting-gallery  was  put  in  about  Decemljr  4, 
IS04,  and  the  "orchestrion"  about  one  week  prior  to  the 
commencement  of  the  action.  It  will  be  observed,  therefore, 
that  the  order  of  the  court  had  the  effect  of  changing  the 
status  quo  of  the  parties,  as  it  prohibited  the  relators  from 
conducting  a  part  of  their  business  and  from  operating  the 
so-called  musical  instruments,  all  of  which  they  were  doing 
at  the  time  the  injunction  issued. 

The  relators  contend  that,  when  considered  with  reference 
to  the  right  of  supersedeas,  there  is  a  distinction  between 
an  injunction  that  merely  restrains  the  commission  of  an  act 
the  defendant  is  about  to  commit  or  attempting  to  commit, 
and  one  that  restrains  the  continuance  of  an  act  which  he 
is  performing  at  the  time  of  the  issuance  of  the  order;  that 
the  one  cannot  be  superseded  on  an  appeal,  for  the  reason 
that  the  status  qno  of  the  parties  is  not  changed  by  the  in- 
junction, the  effect  of  the  same  being  in  fact  to  maintain 
^^^  the  status  quo  of  the  parties;  while  the  other  can  be 
superseded,  for  the  very  reason  that  the  injunction  does  not 
maintain,  but  actually  changes,  the  status  quo. 

The  distinction  here  sought  to  be  drawn  between  injunc- 
tions that  can  be  superseded  and  those  that  cannot  is  not  the 
distinction  ordinarily  drawn  b}^  the  cases.  According  to  the 
usual  classification,  injunctions  are  either  mandatory  or  pro- 
hibitory ;  a  mandator3'  injunction  being  one  that  compels  the 
performance  of  some  affirmative  act,  while  a  prohibitory  in- 
junction is  one  that  operates  to  restrain  the  commission  or 
continuance  of  an  act;  and  it  is  only  the  former  that  is  super- 
seded by  taking  an  appeal  and  giving  the  supersedeas  bond 
provided  by  statute.  The  reason  usually  given  for  this  dis- 
tinction is  that  an  appeal  and  supersedeas  does  not  destroy 
the  intrinsic  effect  of  u  judgment;  that,  notwithstanding  the 
appeal,  the  judgment  is  still  the  measure  of  such  of  the 
rights  of  the  parties  as  it  adjudicates;  and  until  reversed  it 
operates  as  an  estoppel,  and  as  res  judicata,  as  effectiveh- 
as  it  would  had  no  appeal  therefrom  been  taken,  and  no 
supersedeas  bond  given.  In  other  words,  the  appeal  and 
supersedeas  operates  as  a  stay  of  affirmative  action  upon  the 
judgment,  as  a  supersedeas  of  execution,  but  does  not  de- 
stroy the  judgment  in  so  far  as  it  can  operate  without  the 
aid  of  an  execution. 
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^Miile  there  are  cases  to  the  contrary,  this  distinction  is 
supported  by  the  great  weight  of  autliority.  In  the  Shxughter- 
ITouse  Cases,  10  Wall.  273,  19  L.  ed.  915,  Mr.  Jn.stice 
Clifford,  speaking  for  the  court,  said:  "It  is  quite  certain 
that  neither  an  injunction  nor  a  decree  dissolving  an  in- 
junction passed  in  a  circuit  court  is  reversed  or  nullified 
by  an  appeal  or  writ  of  error  before  the  cause  is  heard  in 
this  court";  and  it  was  held  that  the  same  rule  applied  to 
writs  of  error  from  state  courts  in  equity  proceedings.  To 
the  same  effect  is  Ilovey  v.  IMcDonald,  109  U.  S.  150,  3  Sup. 
Ct.  Rep.  130,  27  L.  ed.  888.  In  Leonard  v.  Ozark  Land 
"«  Co.,  115  U.  S.  405,  0  Sup.  Ct.  Rep.  127,  29  L.  ed.  445,  it 
was  said:  "The  injunction  ordered  by  the  final  decree  was 
not  vacated  by  the  appeal:  Slaughter-ITouse  Cases,  10  Wall. 
273,  297,  19  L.  ed.  915;  Ilovey  v.  McDonald,  109  U.  S.  150, 
101,  3  Sup.  Ct.  Rep.  130,  27  L.  ed.  888.  It  is  true  that  in 
some  of  the  Slaughter-IIouse  Cases  the  appeal  was  from  a 
decree  making  perpetual  a  preliminary  injunction  which  had 
been  granted  at  an  earlier  stage  of  the  case,  but  the  fact  of  the 
preliminary  injunction  had  nothing  to  do  with  the  decision, 
which  was  'that  neither  an  injunction  nor  a  decree  dissolving 
an  injunction  is  reversed  or  nullified  by  an  appeal  or  writ  of 
error  before  the  cause  is  heard  in  this  court.'  This  doctrine, 
in  the  general  language  here  stated,  was  distinctly  reaffirmed 
in  Ilovey  v.  McDonald,  and  it  clearly  refers  to  the  injunction 
contained  in  the  decree  appealed  from,  without  reference  to 
whether  that  injunction  was  in  perpetuation  of  a  former 
order  to  the  same  eifeet,  or  was  then  for  the  first  time  grantetl. 
The  injunction,  therefore,  which  was  granted  by  the  final  de- 
cree in  this  ca-se,  is  in  full  force,  notwithstanding  the 
appeal." 

And  in  Knox  County  v.  Ilarshman,  132  U.  S.  14,  10  Sup. 
Ct.  Rep.  8,  33  L.  ed.  249,  it  was  said:  "The  general  rule 
is  well  settled  that  an  appeal  from  a  decree  granting,  refusing 
or  dissolving  an  injunction  does  not  disturb  its  operative 
cfTect."  In  Central  Union  Tel.  Co.  v.  State,  110  Ind.  203, 
10  N.  E.  922,  12  N.  E.  130.  the  rule  is  stated  in  the  following 
language:  "The  efTect  of  a  supei-sedeas  is  to  restrain  the 
appellee  from  taking  afTii-mative  action  to  enforce  his  decree, 
))ut  it  does  not  authorize  the  appellant  to  do  what  the  decree 
])rohibits  him  from  doing.  Tlio  doctrine  which  our  decisions 
liave  long  maintained  is  thus  stated  in  Nill  v.  ("omjtaret.  10 
iiul.   107,  70  Am.   Dec.  411:     'IikI.mmI,  the  only  cflVct  of  an 
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appeal  to  a  court  of  error,  when  perfected,  is  to  stay  execution 
upon  the  judjirnieut  from  which  it  is  taken.  In  all  other  re- 
spects, the  judgment,  until  annulled  or  reversed,  stands  bind- 
ing upon  the  parties,  as  to  every  question  directly  decided.'  " 

^^'*  In  National  Docks  etc.  R.  Co.  v.  Pennsylvania  R.  Co., 
54  N.  J.  Eq.  167,  33  Atl.  936,  it  was  said:  "Moreover,  I 
find  no  warrant  for  the  insistment  that  the  mere  existence  of 
an  appeal  suspends  or  in  any  manner  affects  the  present 
inherent  validity'  and  force  of  the  decree  appealed  from.  The 
person  in  whose  favor  it  is  rendered  is  denied  process  to 
enforce  it,  and  that  is  all.  Consequently,  where  the  decree  is 
itself  an  injunction,  that  injunction  is  in  force  and  must  be 
obeyed,  unless,  to  continue  the  status  quo  of  the  parties 
pending  the  determination  of  the  appeal,  this  court  or  the 
court  of  errors  and  appeals  shall  order  a  suspension  of  its 
effect.  And  it  is  not  necessary  to  issue  a  writ  to  bind  the 
parties  to  the  suit  to  obedience  to  such  a  decree.  Being  be- 
fore the  court,  they  are  bound,  at  their  peril,  to  take  notice  of 
the  provisions  of  any  decree  rendered  in  due  course  upon 
the  issues  tendered." 

In  State  v.  Dillon,  96  Mo.  56,  8  S.  W.  781,  where  the  effect 
of  the  statutory  provision  is  that  a  perfected  appeal  shall 
stay  execution,  and  all  further  proceedings  upon  a  judgment 
appealed  from,  it  is  said:  "Our  law  regulating  practice 
in  injunction  and  appeals  is  essentially  the  same  as  that  pre- 
vailing in  the  federal  courts  and  those  of  the  other  states, 
and  the  overwhelming  weight  of  authority  is  that  injunctions 
ordered  on  final  hearing  on  the  merits  are  not  vacated  by 
an  appeal  from  that  decree.  A  stay  of  proceedings  from 
its  nature  operates  only  on  orders  and  judgments  command- 
ing some  act  to  be  done,  and  does  not  reach  injunctions." 
To  the  same  effect  are  the  cases  of  Gardner  v.  Gardner,  87 
N.  Y.  14;  Genet  v.  Delaware  etc.  Canal  Co.,  113  N.  Y.  472,  21 
N.  E.  390;  Hawkins  v.  State,  126  Ind.  294,  26  N.  E.  43;  Sixth 
Avenue  R.  Co.  v.  Gilbert  Elev.  R.  Co.,  71  N.  Y.  430 ;  James 
V.  Markham,  125  N.  C.  145,  34  S.  E.  241;  Dnllion  etc.  Min. 
Co.  V.  Eureka  Hill  Min.  Co.,  5  Utah,  151,  13  Pac.  174. 

The  only  cases  we  find  supporting  the  relators'  contention 
are  from  California.  In  that  state  all  the  decisions  lay 
down  the  general  rule  that  a  mandatory  injunction  can  be 
^^^  superseded  by  an  appeal  and  supersedeas  bond,  while  a 
prohibitory  injunction  cannot,  but  they  do  not  agree  on  the 
Am.   St.   Kci3.,   A'ol.   109  —55 
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question  whether  it  is  the  status  quo  at  the  time  of  the  com- 
mencement of  the  action,  or  at  the  time  of  takinp:  the  appeal, 
that  is  maintained  by  the  stay  of  execution  when  a  stay  is 
efTected.  In  Merced  Min,  Co.  v.  Fremont,  7  Cal.  130,  it  is 
said  that:  "A  stay  of  proceedings,  from  its  nature,  only 
operates  upon  orders  or  judj?ments  commanding;  some  act  to 
be  done,  and  does  not  reach  a  ca.se  of  inj\mction";  and. 
further,  that:  "The  stay  of  proceedings  pending  an  appeal 
has  the  legitimate  effect  of  keeping  them  in  the  condition  in 
which  they  were  when  the  stay  of  proceedings  was  granted ; 
it  operates  so  as  to  prevent  any  future  change  in  the  con- 
dition of  the  parties."  This  case  was  approved  on  both 
propositions  in  the  cases  of  Dewey  v.  Superior  Court,  81 
Cal.  64,  22  Pac.  333,  and  in  Schwarz  v.  Superior  Court,  111 
Cal.  106,  43  Pac.  580.  On  the  other  hand,  in  the  cases  of 
Dulin  V.  Pacific  Wood  etc.  Co.,  98  Cal.  304,  33  Pac.  123. 
Po.ster  V.  Superior  Court,  115  Cal.  279,  47  Pac.  58,  and  Mark 
V.  Superior  Court,  129  Cal.  1,  61  Pac.  436,  the  court,  while 
adhering  to  its  holding  that  a  prohibitory  injunction  could 
not  be  superseded,  says  that  the  effect  of  a  stay  of  pro- 
ceedings is  to  leave  the  parties  in  the  same  situation  with 
reference  to  the  rights  involved  in  the  action  as  they  were 
prior  to  the  granting  of  the  injunction.  These  cases  make 
no  mention  of  the  contrary  rulings,  and  it  may  be  that  the 
statement  was  made  through  inadvertence,  as  the  question 
does  not  seem  to  have  been  involved  in  either  of  them.  But 
be  this  as  it  may,  it  seems  to  us  that  the  cases  first  cited  state 
the  rule  in  accordance,  not  only  with  the  great  weight  of 
authority,  but  with  the  better  reason. 

In  this  state,  while  no  ca.se  presenting  the  precise  fads 
of  this  case  has  been  determined,  it  seems  to  us  tiiat  thi' 
'^'  question  presented  has  been  determined  in  ])rinciplo.  In 
State  V.  Slallcup.  15  Wash.  203,  46  Pac.  251,  we  held  that  a 
temporary  injunction,  restraining  and  enjoining  the  de- 
fendant from  stringing  electric  wires  on  the  streets  of  the 
plaintiff  city,  could  not  be  superseded  on  an  appeal  there- 
from. In  State  v.  Superior  Court,  35  Wash.  200.  77  Pac.  33. 
we  held  the  same  way  with  reference  to  a  linal  order  of  in- 
junction enjoining  the  apjiellant  from  fencing  up  and  other- 
wise obstructing  a  rojidway.  In  these  cases  tlie  (|uestion 
presented  differed  from  the  (pu'stion  in  the  case  before  us, 
in  that  tlie  injunctivi^  orders  i-e-ti-ained  the  coniniission  of 
an  act,  while  the  one  before  us  resi  rains  the  continuance  of  an 
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act.  But,  according  to  all  of  the  definitions,  an  injunction 
which  restrains  the  continuauce  of  an  act  or  a  series  of  acts 
is  just  as  much  a  preventive  or  prohibitory  injunction  as  is 
one  which  restrains  the  commission  of  an  act,  and,  this  being 
so,  neither  can  be  superseded  on  an  appeal. 

It  is  thought,  however,  that  the  case  of  State  v.  Superior 
Court,  28  Wash.  403,  68  Pac.  865,  lays  down  a  different  rule. 
But  it  will  be  seen,  on  an  examination  of  that  case,  that  the 
injunctive  order  there  in  consideration  was  a  mandatory  in- 
junction, as  it  commanded  the  defendant  to  deliver  to  the 
appellant  certain  books  of  account,  moneys,  and  other  prop- 
erty, of  which  he  was  in  possessiiou,  belonging  to  a  corpor- 
ation. While  the  court  said  that  the  effect  of  a  stay  of 
proceedings  was  to  preserve  the  status  quo  of  the  parties,  it 
is  clear  that  it  meant  nothing  more  than  that  a  mandatory- 
injunction  could  be  superseded. 

It  may  be  that  the  court  itself  has  inherent  power  to  sus- 
pend the  effect  of  a  prohibitory  injunction,  when  the  pur- 
poses of  justice  require  it,  pending  a  decision  of  the  merits 
on  an  appeal  (Hovey  v.  McDonald,  109  U.  S.  150,  3  Sup.  Ct. 
Rep.  136,  27  L.  ed.  888),  but  this  question  we  do  not  decide, 
the  relators  insist  that  they  are  entitled  to  supersede  the  order 
appealed  from  as  a  matter  of  ^^^  right,  and  this  we  hold  they 
cannot  do,  as  the  oj?der  is  a  preventive,  and  not  a  mandatory, 
injunction. 

The  application  la  denied. 

Mount,  C.  J.,  Rudkin,  Crow,  Iladley  and  Dunbar,  JJ.,  con- 
cur. 


The  Only  Effect  of  an  Appeal  from  a  judgment,  supplemented  with 
the  tiling  of .  a  suptiSL'deus  bi>ud,  ia  to  stay  execution  on  tiie  judg- 
ment: Willard  v.  Ostrander,  51  Kan.  481,  37  Am.  St.  Kcp.  'Z^i. 
That  an  appeal  does  not  operate  as  a  supersedeas  and  stay  execution 
of  a  manuamus,  see  f^inckney  v.  Hentgau,  2  fcjtrob.  250,  4i)  Am.  Dee. 
592.  As  to  tue  implied  autnority  of  courts  to  issue  writs  of  super- 
sedeas, see  the  monographic  note  to  State  v.  Board  of  Education,  (37 
A.jn.   St.  Eep,  714-722. 
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IN  RE  BROWN. 

fno  Wash.   160,  80  Pac.   1001.] 

INSANITY— Burden  of  Proof. — General  Insanity  BcmT  Once 
Shown  to  Exist,  it  is  ]>resumcd  to  continiip.  an<l  tho  bunion  of  show- 
ing a  lucid  interval  rests  upon  him  who  asserts  it.      (p.    871.) 

INSANITY,  Presumption  of  Continuance  of. — If  one  ia  ac- 
•  luittod  ol  iniirdiT  on  tho  ground  of  his  insanity  when  he  committed 
the  act,  his  condition  is  presumed  to  continue  after  his  acquittal, 
and  the  l)>irden  is  on  him  to  show  the  contrary,      (p.  871.) 

INSANE  PERSON,  to  What  Prison  may  he  Committed  on 
Acquittal  of  Crime. — If  a  statute  deedares  that  on  the  acquittal  of  a 
person  charged  with  crime  by  reason  of  his  insanity,  the  court  may 
commit  him  to  prison,  it  may  select  any  prison  coming  within  its 
committing  iurisdiction,  such  as  the  county  jail  of  the  proper  countv. 
(pp.   871,  S72.) 

INSANE  PERSONS,  Constitutionality  of  Statute  Requiring 
Imprisonment  of. — The  state  may  classify  insane  persons  and  require 
those  whose  dangerous  tendencies  have  been  manifested  by  the  j)cr- 
IK'tration  of  acts  impairing  the  safety  of  the  community  after  a 
full  hearing  has  established  the  fact  of  insanity,  to  be  confined  in 
prison  while  the  condition  continues,     (p.  872.) 

CONSTITUTIONAL  LAW — Insane  Person  Acquitted  of  Crime, 
Statute  Authorizing  Imprisonment  of. — A  statute  declaring  that  when 
any  person  indicted  or  informed  against  for  an  offense  sliall  be  ac- 
quitted by  reason  of  insanity,  the  jury  giving  their  verdict  of  not 
guilty  shall  state  that  it  was  given  for  such  cause,  and  thereupon 
if  the  discharge  or  going  at  large  of  such  ])rrson  is  manifestly  dan- 
gerous to  the  j)eace  and  safety  of  the  community,  the  court  may  order 
him  to  be  committed  to  prison,  is  not  forbidden  by  the  constitution 
of  the  United  States  or  the  constitution  of  Washington,  (pp.  872. 
873.) 

INSANE  PERSONS,  Order  Requiring  the  Imprisonment  of, 
when  not  Void  for  Uncertainty. — An  order  of  court  that  a  i)ers()ii 
acquitted  of  murder  on  account  of  his  insanity  be  confined  in  tlie 
county  jail  until  tiie  further  order  of  the  coiirt  is  not  void  for  un- 
certainty,     (p.   873.) 

J.  R.  Buxton  and  A.  J.  Falknor,  for  the  respondent. 

]\rauri('e  A.  Lanjihorne  and  C.  II.  Foriun-.  for  tlie  petitionei'. 

^*'^  n.\l)LKy,  J.  The  petitioner  nia(l<>  oriuiiial  application 
in  tliis  court  for  a  writ  of  habeas  corpus,  directed  to  the  sheriff 
of  Lewis  county.  Tie  asserts  Ihat  lie  is  unlawfully  detained 
and  imprisoned.  His  petition  sliows  that  he  was  regularly 
tried  in  the  superior  court  ol"  said  couidy  on  the  char<;e  of 
murder  in  the  lirst  d(>L;r(M'.  to  wliich  charge  he  had  interjK)sed 
the  plea  of  not  ^ruiity.  '\l\o  vci-dict  returned  was  as  follows: 
"We,  the  jury,  find  lln'  derendant  not  ^Miilly  by  reason  of  in- 
sanity." 

Immediately  after  the  retni-n  of  th(^  verdii.'t,  on  the  first  day 
of  ^Fay,  inOf).  the  trial  ''oiii't  oi'dcrcd  the  sliei'iff  to  return  tlir 
petitioner  to  the  county  jail,  lo  await  the  further  order  of  Llic 
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court.  He  was  accordingly  detained  in  jail  until  the  eighth  day 
of  said  month,  when  the  trial  judge  ordered  ^^^  him  to  be 
brought  into  court.  The  petition  alleges  that  the  court  there- 
upon, without  any  hearing  or  trial,  and  without  giving  the 
petitioner  any  opportunity  to  be  heard  in  his  own  behalf, 
.irbitrarily  of  its  own  motion  announced  that,  because  of 
the  verdict  of  the  jury,  which  established  that  the  petitioner 
was  not  guilty  by  reason  of  insanity,  the  court  considered  that 
his  discharge  and  going  at  large  would  be  manifestly  danger- 
ous to  the  peace  and  safety  of  the  community.  It  is  further 
shown  that,  for  the  above  reasons,  an  order  was  entered  to  the 
effect  that  the  petitioner  shall  be,  by  the  sheriff,  confined  in 
the  county  jail,  until  the  further  order  of  the  court. 

The  sheriff  made  return  to  the  petition  by  w^y  of  answer. 
The  answer  avers  that  the  petitioner  was  charged  with  murder 
in  the  first  degree,  for  the  killing  of  his  father;  that  he 
pleaded  and  urged,  as  a  defense  to  said  charge,  insanity  caused 
by  epilepsy,  cruel  treatment  by  his  father,  and  the  degeneracy 
of  the  latter  prior  to  the  birth  of  the  petitioner;  that  he  of- 
fered proof  during  the  trial  of  continuous  and  permanent 
insanity  from  said  causes,  and  that  his  demeanor  during  the 
trial  appeared  to  be  consistent  with  his  claim  of  general  insan- 
ity. The  above  alleged  facts  are  not  controverted  by  the 
petitioner. 

The  court  acted  on  the  authority  of  a  statute  of  this  state 
which  is  set  forth  in  Ballinger's  Code,  section  6959.  It  is  as 
follows:  "When  any  person  indicted  or  informed  against 
for  an  offense  shall,  on  trial,  be  acquitted  by  reason  of  insan- 
ity, the  jury,  in  giving  their  verdict  of  not  guilty,  shall  state 
that  it  was  given  for  such  cause;  and  thereupon,  if  the  dis- 
charge or  going  at  large  of  such  insane  person  shall  be  con- 
sidered by  the  court  manifestly  dangerous  to  the  peace  and 
safety  of  the  community,  the  court  may  order  him  to  be 
committed  to  prison,  or  may  give  him  into  the  care  of  his 
friends,  if  they  shall  give  bonds,  with  surety  to  the  satisfaction 
of  the  court,  conditioned  that  he  shall  be  well  and  securely 
kept,  otherwise  he  shall  be  discharged." 

104  rpjjg  petitioner  contends  that  the  statute  violates  the 
following  portion  of  the  fourteenth  amendment  to  the  consti- 
tution of  the  United  States:  "Nor  shall  any  state  deprive  any 
person  of  life,  liberty,  or  property,  without  due  process  of 
law,  nor  deny  to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws." 


S70  American  State  Reports,  Vol.  109.         [Wash. 

It  is  further  insisted  that  the  statute  violates  the  following 
provisions  of  sections  3,  14,  21,  and  22,  of  article  1  of  our 
state  constitution : 

"Sec.  3.  No  person  shall  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law." 

"Sec.  14.  Excessive  bail  shall  not  be  required,  elcessive 
fines  imposed,  nor  cruel  punishment  inflicted." 

"Sec.  21.  The  right  of  trial  by  jury  shall  remain  invio- 
late  

"Sec.  22.  In  criminal  prosecutions,  the  accused  shall  have 
the  right  to  appear  and  defend  in  person,  and  by  counsel, 
to  demand  the  nature  and  cause  of  the  accusation  against 
him,  to  have  a  copy  thereof,  to  testify  in  his  own  behalf, 
to  meet  the  witnesses  against  him  face  to  face,  to  have  com- 
pulsory process  to  compel  the  attendance  of  witnesses  in  his 
o^vn  behalf,  to  have  a  speedy  public  trial  by  an  impartial 
jury  of  the  county  in  which  the  offense  is  alleged  to  have 
been  committed,  and  the  right  to  appeal  in  all  cases." 

Has  the  petitioner  been  deprived  of  due  process  of  law  in 
the  premises?  lie  was  tried  before  a  jury  to  whom  he  him- 
self submitted  the  issue  that  he  was  insane  when  the  crime 
was  committed.  lie  was  permitted  to  fully  introduce  his 
evidence  upon  that  subject,  and  the  jury  were  instructed 
as  to  their  duty  in  the  premises.  The  verdict  returned  was 
in  his  favor  upon  the  issue  which  he  tendered,  and  he  was 
therefore  accorded  due  process  of  law  and  the  right  of  trial 
by  jury  upon  that  subject.  The  jury  found  that  he  was 
insane,  and  it  was  the  manifest  duty  of  the  court  to  enter 
some  kind  of  a  judgment  upon  the  finding  of  the  jury.  The 
petitioner  erroneously  assumes  that  it  was  a  judgment  en- 
tered '''"'  in  a  new  and  original  proceeding,  without  due  pro- 
cess of  law  and  without  opportunity  for  a  hearing.  It  was, 
however,  a  judgment  rendered  upon  the  verdict  of  a  jury, 
which  had  been  regularly  returned  in  a  proceeding  wherein  all 
constitutional  rights  had  been  accorded.  Should  it  have  been 
a  judgment  of  discharge,  according  to  petitioner  his  liberty? 
He  does  not  allege  that  he  is  now  sane.  The  solemn  verdict 
of  h  jury,  after  due  trial,  establishes  that  he  was  insane  when 
the  killing  occurred.  The  record  before  us  shows  that  the 
character  of  insanity  considered  was  not  of  a  temporary 
Kort,  but  was  rather  progressive  and  permanent  in  its  nature, 
by  reasou  of  epilepsy  and  congenital  conditions. 
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"The  presumption  being  that  general  insanity  once  shown 
to  exist  still  continues,  unless  of  a  temporary  sort,  like  the 
delirium  of  drunkenness  or  a  fever,  the  burden  of  proof  to 
establish  a  lucid  interval  or  mental  restoration  rests  upon  the 
party  who  asserts  it":  Schouler  on  Wills,  3d  ed.,  sec.  189, 
and  cases  cited. 

In  the  chapter  on  the  subject  of  "Insanity,"  in  16  Amer- 
ican and  English  Encyclopedia  of  Law,  second  edition,  under 
the  discussion  of  the  continuance  of  insanity  of.  a  permanent 
nature,  at  page  604  of  said  volume,  the  following  statement  of 
the  rule  as  to  presumption  is  made:  "When  habitual  insanity 
in  the  mind  of  the  prson  whoso  act  is  in  question  is  once 
established,  then  the  party  who  would  take  advantage  of  the 
fact  of  restoration  to  a  sane  condition  or  of  an  interval  of 
reason  must  prove  it,  for  insanity  of  that  character  is  pre- 
sumed to  continue  until  the  contrary  is  shown." 

Decisions  from  twenty-six  of  the  American  states  are  cited 
in  support  of  the  above  text,  as  well  as  a  long  list  of  English 
decisions.  With  such  an  array  of  citation,  it  would  seem  that 
the  rule  is  well  established,  and  that  a  reviev.  of  the  decisions 
is  unnecessary.  We  have  examined  a  number  of  the  authori- 
ties cited,  and  find  that  they  fully  sustain  ^^*^  the  rule  an- 
nounced by  the  text-writer,  that,  when  insanity  of  a  perma- 
nent character  is  once  established,  it  is  presumed  to  continue, 
and  the  presumption  prevails  until  the  contrary  is  shown,  the 
burden  of  showing  which  is  upon  him  who  asserts  sanity. 
Therefore,  inasmuch  as  it  was  a  fact  established  after  a  full 
hearing  that  the  petitioner  was  insane  at  the  time  of  the 
homicide,  the  presumption  is  that  the  same  condition  contin- 
ues, and  the  burden  is  upon  him  to  sho\\  to  the  contrary. 
The  record  does  not  show  that  he  has  ever  offered  to  make 
such  showing  to  the  court  below,  but  rather  that  he  demands 
his  release  as  an  absolute  right. 

We  have  thus  seen  that,  as  to  the  issue  of  insanity,  the 
petitioner  was  accorded  the  constitutional  rights  of  due 
process  of  law,  trial  by  jury,  and  the  privilege  of  appearing 
and  presenting  his  case  in  person  and  by  counsel.  The  addi- 
tional constitutional  objection  urged  is  that  no  cruel  punish- 
ment shall  be  inflicted.  The  statute  authorizes  the  court, 
among  other  things,  to  commit  one  acquitted  by  reason  of 
insanity  to  prison.  No  particular  prison  is  specified,  and 
it  may  be  reasonably  inferred  that  any  prison  coming  within 
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the  (.'onunittiii*?  jurisdiction  of  the  court  trying  the  cause  may 
be  selected,  such  as  the  county  jail  of  the  proper  county,  or 
the  state  penitentiary.  In  this  instance  the  commitment  was 
to  the  county  jail. 

May  the  state,  in  the  exercise  of  its  sovereignty  and  in 
its  endeavor  to  protect  its  people  from  dangerous  insane 
characters,  provide  for  their  confinement  in  a  prison?  It 
is  the  policy  of  the  state  to  confine  such  persons,  but  it  is 
ordinarily  done  in  an  asylum,  and  not  in  a  prison,  so-called. 
We  know  of  no  reason,  however,  why  the  state  may  not 
classify  insane  persons  and  require  that  those  whose  danger- 
ous tendencies  have  been  numifested  by  the  perpetration  of 
acts  imperiling  the  safety  of  the  community  shall,  after  a 
full  hearing  establishing  the  fact  of  insanity,  be  confined  in 
prison  while  that  condition  continues.  While  confinement 
of  any  character  may,  in  a  sen.se,  contain  elements  of  cruelty, 
^"'^  yet  the  safety  of  the  people  requires  that  such  persons 
shall  be  confined. 

It  is  urged  that  the  order  of  the  court  is  void  for  uncer- 
tainty, in  that  it  is  indefinite  as  to  time.  The  imprisonment 
is  to  continue  until  the  further  order  of  the  court.  The 
order  conforms  to  the  statute  in  that  particular.  No  time 
is  specified  in  the  statute  for  the  duration  of  the  imprison- 
ment. In  the  nature  of  the  subject  treated  by  the  statute, 
it  must  be  so.  It  was  the  undoubted  intention  of  the  legis- 
lature that  imprisonment  shall  not  be  continued  after  restora- 
tion to  sanity,  and  that  the  court  shall  so  retain  control  of 
its  order  in  the  premises  that  it  may  afterward  modify  it 
to  suit  changed  conditions  of  mind  or  body,  as  they  may  be 
made  to  appear.  Such  an  order  is  analogous  to  one  dispos- 
ing of  the  custody  of  the  children  in  a  divorce  ])roceeding, 
which  is  made  to  <'ontinue  until  further  order  of  the  court, 
and  subjf'ct  to  modilieation  with  changed  conditions.  Al- 
thougii  the  fact  of  insanity  has  Ix'en  regularly  established, 
and  that  condition  is  presumed  to  (continue  luitil  the  con- 
trary is  shown,  yet  the  j)i'litioner  has  the  undoubted  right 
at  any  time  to  assert  that  lie  is  restoreil  to  sanity,  and  to 
deiiuuid  tliat  tlie  court  shall  duly  investigate  that  subject. 
The  statute  in  no  way  attniipts  to  prevent  such  a  demand 
upon  his  part,  and  cainiot  t)e  held  to  l)e  invalid  on  the  ground 
that  it  prevents  him  from  exercising  such  ])rivilege. 

The  ])etitioTier  cites  rndfi-wnod  v.  People,  152  ]\rieh.  1,  2(» 
Am.  Kep.  (>>],  in  su]>piiri  o\'  his  coiiliiiiji.u  against  this  legis- 
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lation;  but  an  examination  of  that  case  discloses  that  the 
Michigan  statute  provided  that  one  acquitted  on  the  ground 
of  insanity  should  remain  confined  in  an  asylum  until  an  in- 
vestigation as  to  his  restoration  should  be  set  in  motion  by  the 
prison  inspectors.  The  court  said :  "  It  practically  leaves  the 
liberty  of  the  person  confined  to  depend  upon  the  controlled 
pleasure  of  the  inspectors."  Under  that  statute  the  prisoner 
could  take  no  step  on  his  own  initiative,  but  was  left  en- 
tirely to  the  will  of  others.  Such  a  provision  manifestly 
i«s  violated  a  personal  right.  But  our  statute  makes  no  such 
attempt  to  prevent  the  exercise  of  a  fundamental  privilege. 
The  petitioner  quotes  extensively  in  his  brief  from  a  note 
in  Cooley  on  Torts,  second  edition,  pages  206,  207.  The  quo- 
tation does  not,  however,  conflict  with  our  argviment  above 
that,  with  the  presumption  of  insanity  continuing,  confine- 
ment is  enforceable  when  the  law  does  not  attempt  to  prevent 
a  judicial  investigation  as  to  restored  sanity,  and  which  may 
be  initiated  at  the  pleasure  of  the  one  confined. 

We  find  no  constitutional  objections  to  the  statute,  and 
the  order  of  the  court  is  in  strict  conformity  with  its  pro- 
visions. For  the  foregoing  reason,  we  think  the  petitioner 
has  not  shown  sufficient  grounds  for  his  discharge,  and  the 
writ  is  denied. 

Mount,  C.  J.,  Fullerton,  Crow,  Rudkin,  Root  and  Dun- 
bar, JJ.,  concur. 


A  Statute  Providing  that  JVhen  a  Person  is  acquitted  of  a  capital 
offense,  oil  the  ground  of  insanity,  tlie  court  slialJ,  in  its  discretion, 
commit  him  to  tlic  liospital  for  the  dangerous  insane,  and  that  he 
shall  not  be  discharged  therefrom  except  by  act  of  the  legislature. 
Is  declared  unconstitutional  in  Ee  Boyett,  136  N.  CL  415,  103  Am. 
St.  Eep.  944. 
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STATE  V.  CASE. 

[39  Wash.  177,  81  Pac.  554.] 

TAXATION,  Charges  Which  Amount  to. — A  stntnte  roRpocting 
fees  in  probate  which  exacts  a  charge  regulated  by  the  value  of  the 
estate  an<l  provides  for  the  payment  into  the  county  treasury  of 
the  moneys,  they  to  become  a  part  of  the  public  funds,  cannot  be  re- 
garded as  fixing  compensation  for  services  performed  by  public  offi- 
cers.    The  demand  thus  exacted  is  a  taxation  on  property,     (p.  878.) 

CONSTITUTIONAL  LAW — Estates  of  Decedents,  Imposition 
of  Fees  Regulated  by  the  Value  of  the  Estate. — A  statute  imposing 
on  estates  in  probate  graduated  fees  regulated  by  the  value  of  the 
estate,  cannot  be  sustained  under  a  constitution  providing  for  the 
taxation  of  property  in  proportion  to  its  value,  and  that  all  of  the 
taxes  shall  be  uniform  in  respect  to  persons  and  property  within 
the  jurisdiction  of  the  body  levying  the  same.     (p.  880.) 

CONSTITUTIONAL  LAW — Title  of  Statutes,  When  does  not 
Include  the  Subject. — A  statute,  the  title  to  which  declares  that  it 
is  in  relation  to  the  fees  of  state  and  county  officers,  and  imposes 
on  estates  in  probate  a  fee  or  charge  regulated  by  their  value,  and 
therefore  .-imounts  to  taxation,  is  invalid,  because  it  includes  a  sub- 
ject not  mentioned  in  the  title,     (p.  880.) 

Kenneth  Mackintosh  and  Ernest  B.  Herald,  for  the  appel- 
lant. 

Allen,  Allen  &  Stratton,  for  the  respondent. 

'^''  PTADTjEY,  J.  The  relators  applied  to  the  snperior 
conrt  for  a  Avrit  of  mandate,  directed  to  the  county  clerk  of 
Kins:  county,  requiring:  him  to  receive  and  file  certain  papers 
in  prolate  proceed inp:s.  An  alternative  writ  was  issued.  By 
the  demurrer  to  the  petition  and  alternative  writ,  the  fol- 
lowing facts  are  admitted :  D.  !McL.  Brown  died  in  Kin? 
''^^  county,  on  the  twenty-third  day  of  January.  190,5,  he  he- 
incT  at  the  time  of  his  death  a  member  of  the  partnership  con- 
sisting: of  himself,  W.  A.  Brown,  D.  A.  Brown  and  C.  M.  Net- 
tletoii,  dointr  luisiness  under  the  firm  name  of  Seattle  Bridpre 
Company.  Thereafter  the  said  Nettleton  was  duly  appointed 
as  administrator  of  said  partnership  estate,  and  lie  qualified 
a-s  such.  An  inventory  and  appraisoinent  of  the  estate  were 
duly  prey)ared,  the  apin-aiscmcnt  showing  the  valuation  of 
the  property  belontrinil  to  tlu^  partnership  at  $127,655.50. 

The  administrator  ]>rrsciittMl  the  inventory  and  appraise- 
iiient  to  the  clerk  for  filinir.  whereupon  the  latter  demanded 
that  the  administrator  shiMild  pay  tlie  sum  of  ^22'^  as  ])ro- 
]);!t(>  fi'<'s.  and  refused  to  (il(^  the  papors  until  said  sum  should 
be  paid  to  bim.     Thereafter  the  administrator  also  prepared 
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a  petition  for  an  order  to  sell  certain  real  estate  belonging 
to  the  partnership,  and  thereupon  tendered  the  petition  to  the 
clerk  for  filing,  together  with  filing  fees;  but  the  clerk  re- 
fused to  file  the  same,  or  to  accept  the  sum  tendered  other- 
wise than  on  account  of  part  payment  of  said  demand  of 
$225.  The  demurrer  challenged  the  sufficiency  of  the  above 
recited  facts  to  authorize  the  issuance  of  the  writ  of  mandate, 
and  the  same  was  overruled.  The  clerk  declined  to  further 
answer,  and  it  was  thereupon  ordered  that  a  peremptory 
writ  of  mandate  should  issue,  commanding  him  to  immediately 
file  the  papers  mentioned.     From  said  order  he  has  appealed. 

The  appeal  involves  the  constitutionality  of  an  act  of  the 
legislature  of  1903,  relating  to  the  fees  of  state  and  county 
officers,  witnesses,  and  jurors:  See  Laws  1903,  p.  290.  That 
portion  of  the  act  particularly  involved  here  relates  to  the 
charges  in  probate  proceedings,  and  will  be  found  at  pages 
293,  294  of  said  Session  Laws.  The  trial  court  held  the  said 
})rovisions  to  be  unconstitutional. 

It  will  be  observed  that  the  statute  requires  the  payment 
of  $5,  in  probate  proceedings,  at  the  time  the  first  paper 
therein  shall  be  filed.  In  addition  to  the  above  amount,  a 
''"'*  graduated  schedule  of  fees  is  provided.  Increased 
amounts  are  chargeable  to  estates  of  $1,000  or  more.  The 
sum  to  be  paid  increases  according  to  the  value  of  the  estate 
involved,  the  amount  to  be  determined  by  the  appraisement 
returned  into  court.  When  the  amount  of  the  estate  is  $1,000 
or  more,  and  less  than  $2,000  the  additional  sum  required  is 
$2.50.  The  amount  is  thereafter  increased,  based  npon 
stated  estate  values,  until  the  valuation  reaches  $50,000  or 
more,  and  less  than  $100,000,  in  which  case  the  sum  of  $125 
shall  be  paid.  It  is  then  provided  that  estates  exceeding 
$100,000  shall  pay,  in  addition  to  the  said  $125,  the  sum 
of  $50  for  each  additional  $20,000  valuation  above  $100,- 
000.  The  estate  at  bar,  as  we  have  seen,  is  valued  somewhat 
in  excess  of  $127,000,  and  the  fee  demanded  by  the  clerk  was 
$225.  "Whether  the  amount  demanded  is  excessive,  even  un- 
der the  terms  of  the  statute,  we  shall  neither  discuss  nor  de- 
cide, since  that  matter  is  not  discussed  by  counsel.  The  con- 
stitutionality of  the  statute  is  alone  considered  in  the  briefs. 

The  increased  fees  provided  by  the  statute  are  based  upon 
an  ad  valorem  theory,  and  regulated  according  to  the  amount 
of  property  owned  by  an  estate.  It  was  the  view  of  the  trial 
court  that  charges  so  exacted  amount  to  a  property  tax,  and 
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that  the  statute  therefore  violates  our  state  con.stitutioual 
provisions  with  respect  to  the  uuiforniity  of  property  taxa- 
tion. Section  1  of  article  7  of  the  constitution  provides  that: 
"All  property  in  the  state  not  exempt  under  the  laws  of 
the  United  States,  or  under  this  constitution,  shall  be  taxed 
in  proportion  to  its  value,  to  be  ascertained  as  provided  by 
law." 

Section  2  of  the  same  article  also  re(iuires  that:  "The  legis- 
lature shall  provide  by  law  a  uniform  and  equal  rate  of  as- 
sessment and  taxation  on  all  property  in  the  state,  according 
to  its  value  in  money,  and  shall  prescribe  such  regulations  by 
general  law  as  shall  secure  a  just  valuation  for  taxation  of  all 
property,  so  that  every  person  and  corporation  *****  shall 
pay  a  tax  in  proportion  to  the  value  of  his,  her  or  its  prop- 
erty." 

Section  9  of  the  same  article  also  contains  the  following: 
"For  all  corporate  purposes,  all  municipal  corporations  may 
be  vested  with  authority  to  assess  and  collect  taxes,  and  such 
taxes  shall  be  uniform  in  respect  to  persons  and  property 
witliin  the  jurisdiction  of  the  body  levying  the  same." 

It  does  not  appear  that  the  property  of  the  estate  at  bai- 
ls exempt  from  taxation,  under  the  lirst  constitutional  pro- 
vision above  quoted,  but  it  is  subject  to  the  burden  thereof, 
and  must  be  taxed  uniformly  with  other  property  accord- 
ing to  its  value.  If,  thereiore,  the  charges  imposed  by  the 
statute  in  (juestion  are  in  the  nature  of  a  tax  upon  the 
property,  they  would  seem  to  impose  a  burden  thereon  in  ad- 
dition to  that  borne  by  property  in  general. 

A])pellant  argues  that,  even  in  cases  of  taxation,  the  rule 
of  e(|uality  and  uniformity  does  not  forbid  a  liberal  classi- 
lication,  and  that,  since  this  law  classilies  estates  according 
to  tlieir  value,  all  in  eacii  i)articular  class  are  allecletl  alike. 
lie  cites  State  v.  Clark,  SO  Wash.  43'J,  71  Tac.  20,  and  State 
V.  Sharpiess,  ijl  Wash.  1!)],  !JG  Am.  St.  Hep.  81)3,  71  Pac. 
737.  iS'either  of  said  cases  relates  to  ])roperty  taxation.  The 
fir.^t  discusses  the  inheritance  tax  law,  and  expressly  holds 
that  such  a  tax  is  not  a  i)roi)erly  tax,  Imt  is  a  mere  cliarge  for 
tlie  ])rivilege  of  succession  to  the  ownership  and  enjoyment 
of  property,  following  Magouii  v.  Illinois  Trust  etc.  ilaiik. 
170  i;.  S.  283,  18  Sup.  Ct.  Kei).  T)!)!,  42  L.  ed.  1037,  which  ex- 
pressly distinguished  such  a  cliarge  from  ])n)])ei'ty  t;i.\es. 
wliicli  must  be  unifurm  and  c'liial  uikIit  the  stale  cunslitu- 
tioiis. 
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The  second  case  cited  discusses  a  license  or  occupation 
tax  statute.  Such  statutes  do  not  provide  for  property  taxes, 
but  are  usually  based  upon  the  necessity  for  police  regu- 
lation. It  is  true  such  statutes  usually  contain  revenue  fea- 
tures, and  some  may  be  entirely  for  revenue  purposes  and 
not  for  regulation;  yet  their  exaction  of  revenue  is  not  a 
**^  property  tax,  but  is  in  the  nature  of  an  occupation  tax  for 
the  privilege  of  conducting  a  particular  business. 

No  authority  has  been  called  to  our  attention  which  holds 
that  property  itself  may  be  so  classified  that  it  shall  bear 
a  burden  greater  than  that  of  other  property  of  like  value 
within  the  same  assessment  jurisdiction.  If,  then,  the  ex- 
actions from  estates  required  by  this  statute  amount  to  prop- 
erty taxes,  we  think  the  statute  cannot  be  upheld. 

It  is  provided  that  the  money  thus  collected  shall  be  paid 
into  the  county  treasury,  and  it  thus  becomes  a  part  of  the 
public  funds,  like  that  derived  from  ordinary  taxation.  Ap- 
pellant further  argues  that  the  same  is  true  of  the  ordinary 
fees  coll-ected  by  the  clerk  for  services  rendered;  that  the 
charge  in  question  here  maj^  be  regarded  not  as  a  tax  upon 
property,  but  as  a  fee  for  services  rendered ;  and  that  the 
legislature  has  the  right  to  fix  the  amount  of  such  fee.  It 
is  true  the  statute  calls  the  charge  a  "fee,"  but  if  it  is 
apparent  upon  the  face  of  the  statute  that  the  charge  is  in 
fact  not  based  upon  actual  and  necessary  services  rendered 
or  to  be  rendered,  but  is  based  entirely  upon  a  property  valu- 
ation, thereby  partaking  of  the  nature  of  a  tax,  it  would 
seem  to  be  wholly  immaterial  by  what  name  the  statute  may 
designate  it.  The  statute  in  tonus  shows  that  the  charge  is 
based  upon  the  value  of  the  estate,  and  shall  Ave  conclude 
that  the  legislature  intended  to  say,  in  efifeet,  that  the  amount 
of  actual  and  required  services  varies  according  to  the  value 
of  the  estate  only?  If  the  legislature  intended  to  so  declare, 
it  cannot  be  said  that  the  declaration  is  supported  by  experi- 
ence. Can  the  legislature  arbitrarily  say  that  greater  ser- 
vice is  required  in  the  settlement  of  an  estate  valued  at 
$1,000  than  one  valued  at  $999.99?  We  think  not;  and  yet 
such  is  the  exact  effect  of  this  statute,  if  it  shall  be  held 
that  these  charges  are  fees  for  services  only. 

It  seems  apparent  to  us  that  the  legislature  cannot  arbi- 
trarily adopt  such  a  standard  for  measurement  of  the  value 
of  the  services  of  the   clerk  in   probate   proceodiugs.      It   is 
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***^  true,  our  statutes  fix  the  compensation  of  an  administra- 
tor according  to  the  value  of  the  estate  which  comes  into  his 
hands,  but  such  a  measurement  of  value,  we  apprehend,  is 
chiefly  founded  upon  the  degree  of  responsibility  assumed,  an 
element  of  proper  consideration  in  fixing  the  value  of  an  ad- 
ministrator's services.  No  such  element  exists  in  the  ca.se  of 
the  clerk.  His  services  in  the  premises  are  purely  clerical, 
and  the  amount  thereof  depends  upon  the  filings  and  records 
of  each  particular  ca.se,  which  can  in  no  rea.sonable  sense  be 
said  to  depend  in  each  given  case  upon  the  value  of  the  estate. 
It  seems  clear,  therefore,  that  this  statute  exacts  payments 
regulated  by  property  valuations  alone,  iuid  that  it  must 
therefore  be  a  tax  upon  property.  Taxes  are  defined  to  be 
"burdens  or  charges  imposed  by  legislative  authority  on  per- 
sons or  property,  to  raise  money  for  public;  purposes,  or,  more 
briefly,  'an  imposition  for  the  supply  of  the  public  treas- 
ury' ":  27  Am.  &  Eug.  Ency.  of  Law,  2d  ed.,  578.  The 
charges  here  discussed,  and  which  are  imposed  by  the  statute 
in  question,  seem  to  include  every  element  comprehended  in 
the  above  definition. 

Appellant  has  not  called  our  attention  to  any  decided  cases 
bearing  directly  upon  legislation  of  a  character  similar  to 
that  liere  under  examination,  lielators,  upon  the  other  hand, 
cite  decisions  from  two  jurisdictions  which  are  adverse  to 
such  statutes.  A  statute  e.s.sentially  similar  to  ours  was  passed 
in  ]\linnesota.  By  the  terms  of  that  statute,  a  charge  of  $1() 
was  exacted  when  the  inventory  valuation  of  the  estate  ex- 
ceeded $2,000  and  did  not  exceed  $5,000.  A  charge  of  $25 
was  required  when  the  valuation  exceeded  $5,000  and  did  not 
exceed  $10,000,  and  by  similar  increases  the  charges  were 
greater  ior  greater  valuations.  The  supreme  court  of  Minne- 
sota held  that  the  statute  was  unconstitutional  in  iState  v. 
(lorman,  40  Minn.  232,  11  N.  ^V.  948.  The  court  reasoned  as 
follows:  "liut  the  sums  recjuired  by  this  act  to  be  paid  into 
the  county  treasury  must  be  regarded  as  taxes,  in  the  ordin- 
ary ***^  sen.se  of  that  word,  and  as  it  is  used  in  the  constitution. 
They  are  not  in  any  j)roper  .sense  fees  or  costs  as.sessed  im- 
partially, or  with  regard  to  the  expense  occasioned  or  services 
perl'(n-nied.  The  amounts  are  regulated  wholly,  but  arbi- 
trarily, with  regard  to  the  value  of  the  estate.  They  have 
no  proximate  /elation  to  the  amount  of  the  compensation  to 
be  paid  to  the  probate  judge,  nor  to  the  other  expenses  of  the 
coui't.  nor  to  the  n;iture  or  fxtoiit  ol'  the  servicMvs  which  mav 
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become  necessary  in  the  proceedings.  There  is  no  necessary, 
natural,  or  even  probable  correspondence  between  the  sums 
to  be  paid  (widely  different  in  amounts  with  respect  to  estates 
of  different  values)  and  the  nature  of  the  proceedings,  or 
the  character  or  extent  of  the  services,  which  may  be  required 
in  the  probate  court.  It  cannot  be  assumed,  upon  any  ground 
of  probability,  that  these  proceedings  or  services  will  be  dif- 
ferent or  greater  in  the  case  of  an  estate  of  the  value  of  more 
than  $500,000  than  in  one  of  the  value  of  from  $35,000  to 
$50,000 — yet  in  the  former  case  $5,000  must  be  paid,  in  the 

latter  $100 The  purpose  for    which    such    payments 

«re  required  is  strictly  public  in  its  nature,  being  directly 
'for  the  use  and  benefit  of  the  county,'  as  the  law  declares. 
and  indirectly  for  the  support  of  a  court  established  by  the 
constitution,  with  exclusive  original  jurisdiction  in  certain 
matters  of  great  and  general  public  concern.  Nor  is  it  prac- 
tically optional  with  executors  or  administrators,  or  those  in- 
terested in  the  settlement  of  the  estates  of  deceased  per- 
sons, as  to  whether  they  will  pay  these  exactions  or  not.  If 
the  law  is  valid,  payment  is  practically  necessary  in  the  great 
majority  of  cases;  and  the  mode  adopted  by  the  statute  of 
securing  payment  by  making  that  a  condition  precedent  to 
the  exercise  of  the  functions  of  the  probate  court  is  as  really 
compulsory,  and  perhaps  as  effectual  in  general,  as  the  means 
generally  employed  to  enforce  the  payment  of  taxes." 

In  1895  the  legislature  of  California  enacted  a  similar  stat- 
ute. It  was  provided  that  a  fee  of  $5  should  first  be  paid 
by  all  estates,  and  an  additional  fee  of  $1  for  each  additional 
$1,000  in  excess  of  $3,000  of  valuation.  In  Fatjo  v.  Pfister. 
117  Cal.  83,  48  Pac.  1012,  the  statute  was  held  unconstitu- 
tional. The  court  said:  "It  is  perfectly  plain  that  the  legis- 
lature has  attempted  by  that  portion  of  section  1.  above  cinoted 
to  levy  a  property  ^^'*  tax  upon  all  estates  of  decedents,  in- 
fants and  incompetents.  The  ad  valorem  charge  for  filiny  the 
inventory  is  in  no  sense  a  fee,  or  compensation  for  the  services 
of  the  oificers,  which  are  the  same,  as  respects  this  matter,  in 
every  state  large  or  small.  To  call  it  a  fee  is  a  transparent 
evasion.  And  it  is  not  merely  an  inheritance  tax,  or  at  all 
analogous  to  an  inheritance  tax,  as  counsel  would  contend; 
for,  in  the  first  place,  it  applies  not  only  to  the  estates  of  de- 
cedents, but  also  to  the  estates  of  minors  and  incompetents  un- 
der guardianship;  and,  as  to  the  estates  of  decedents,  it  ap- 
plies not  to  the  distributable  residue  after  payment  of  debts 
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and  expenses  of  administration,  but  to  the  whole  body  of  the 
estate,  and  would  be  eollectible,  if  the  law  were  valid,  from 
an  in.solvent  estate,  as  well  as  from  one  of  equal  appraised 
value  and  with  no  liabilities.  As  an  attempt  to  levy  a  pro])- 
erty  tax,  the  act  is  in  this  particular  invalid  for  several  rea- 
sons: 1.  It  violates  section  1  of  article  l^  of  the  constitution, 
in  imposinp;  an  extraordinary  tax  upon  the  property  to  which 
it  a^^plies,  in  addition  to  the  cfjual  and  iiniform  tax  to  which 
alone  all  property  in  the  state  is  liable;  2.  The  subject  of  the 
act  is  not  expressed  in  its  title,  and  is  in  no  wise  germane 
thereto — a  violation  of  section  24  of  article  4  of  the  constitu- 
tion, which  requires  that  every  act  shall  embrace  but  one  sub- 
ject, which  subject  shall  be  expressed  in  its  title." 

It  will  be  observed  from  the  closing  Avords  of  the  last 
above  quotation  that  the  California  statute  was  also  held 
invalid  for  the  further  reason  that  the  su])jeet  was  not  men- 
tioned in  its  title.  The  title  was  essentially  similar  to  that 
t)f  our  own  statute,  and  was  as  follows:  "An  act  to  establish 
the  fees  of  county,  town.ship,  and  other  officers,  and  of  jurors 
and  witnesses  in  this  state.'' 

The  title  of  our  statute  is  as  foll')ws:  "An  act  in  relation 
to  the  fees  of  .state  and  county  officers,  witnesses  and  jurors, 
and  repealinfr  an  act  entitled  'An  act  in  relation  to  the  fees  of 
state  and  county  officers,  witnesses  and  jurors  and  amendin<,' 
section  208()  of  the  Code  of  AVashint^ton  of  1881,'  the  same 
beini,'  approved  :\Iarch  15,  1893." 

i^i-'  ]iy  no  reasonable  exercise  of  the  imairination  can  it  be 
inferred  from  the  above  title  that  the  act  treats  of  the  sub- 
ject of  exactinji:  an  ad  valorem  char<re  or  tax  from  the  prop- 
t-rty  of  estates.  It  therefore  violates  section  19  of  article  2 
(if  our  state  constitution,  which  requires  that  "No  bill  shall 
enihrace  more  than  one  subject,  and  that  shall  l)e  expressed  in 
the  title." 

For  the  reasons  h(M-einl)et'ore  assi,u:ned,  and  also  upon  au- 
thority of  decisions  cited,  we  believe  the  act  in  question  is  un- 
con.stitutional,  in  the  ])articular  here  involved,  and  t^-:[*  tl'.e 
conclusion  of  the  lower  court  was  riirht.  The  jud.uniient  is 
therefore  aflirmed. 

Blount.  C.  J.,  Fullertoii,  Crow.  Rudkin  and  Dunbai',  J. I., 
concur. 


A    Sidhitc   l)n]ii<sin<i   a    Dlrtct    Tax  on    jiroperty    is   uncoii.stitutional   if 
it    <l<iis    not    apportiiin    tlio    hunlrn    piiiially    Mriioii^    tiio    (iwiicrs    of    ea- 
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tates  sought  to  be  taxed:  Matter  of  Pell,  171  N.  Y.  48,  89  Am.  St. 
Rep.  791;  Mauldin  v.  City  Council,  42  S.  C.  293,  46  Am.  St.  Eep. 
723;  High  School  Dist.  v.  Lancaster  County,  60  Neb.  147,  83  Am. 
St.  Eep.  525. 

A  Tax  is  a  Tribute  for  the  support  of  government,  imposed  upon 
property  in  return  for  the  protection  and  advantages  which  the  gov- 
ernment affords  to  the  owner:  See  the  notes  to  New  Orleans  v.  Tel- 
ephone etc.  Co.,  8  Am.  St.  Rep.  506;  Zigler  v.  Menges,  16  Am.  St. 
Rep.  365.  Or  a  tax  is  a  tribute  commanded  by  sovereignty  of  the 
subject,  for  which  his  property  is  held:  Lemont  v.  Jenks,  197  111. 
363,  90  Am.  St.  Eep.  172. 


STRATTON  v.  NICHOLS  LUMBER  COMPANY. 

[39  Wash.  323,  81  Pac.  831.] 

TKIAL — Indemnity   Insurance,   Reference   to   by   Counsel. — On 

the  trial  of  an  action  to  recover  for  the  alleged  negligence  of  the 
defendant,  it  is  improper  and  prejuilicial  error  for  counsel  for  the 
plaintiff,  in  the  presence  of  the  jury,  to  refer  or  call  their  attention 
to  the  fact  that  the  defendant  is  indemnified  from  loss  by  a  casualty 
indemnity  company,  and  that  one  of  its  attorneys  is  present  at  the 
trial,      (p.   884.) 

TRIAL — Misconduct  of  Counsel. — It  is  prejudicial  error  enti- 
tling the  losing  party  to  a  new  trial  for  the  counsel  of  his  adversary, 
in  tne  guise  of  questions  proposed  to  witnesses,  to  place  himself  in 
the  attitude  of  making  alleged  statements  of  fact,  doing  so  repeat- 
edly over  the  objections  of  opposing  counsel,      (p.  884.) 

NEGLIGENCE— Burden  of  Proof  of  Causing  Accident.— Though 
it  be  proved  that  the  defendant  was  negligent,  recovery  cannot  be 
sustained  against  it  for  personal  injury  resulting  in  the  death  of  one 
of  its  employes,  if  there  is  no  evidence  tending  to  show  tliat  the 
accident  was  the  proximate  result  of  such  negligence,  as  where  no 
one  saw  the  accident  or  knew  how  the  deceaset^l  came  in  contact  with 
tlie  ap])liauce  intiicting     ue  injury,      (p.  8S(J.) 

MASTER  AND  SERVANT— Unnecessarily  Placing  Oneself  in 
a  DangerOcS  Position. — If  a  servant  has  an  opportunity  of  doing 
work  in  two  ways,  one  of  which  is  dangerous  and  the  otner  not,  and 
attempts  the  dangerous  method,  he  is  guilty  of  contributory  negli- 
gence, and  cannot  recover,  tnoiigh  his  master  is  also  negligent,  (p. 
887.) 

NEGLIGENCE,  Evidence,  When  does  not  Support  Charge  of.— 
A  recovery  cauuut  be  sustained  on  tlie  ground  that  the  defentlant's 
foreman  was  guilty  of  ntgligence  in  ordering  a  mill  started  wnile 
the  i)erson  injured  was  tying  a  belt,  when  it  appears  that,  before 
such  starting,  a  signal  was  given  by  two  blasts  Ironi  a  steam  whis- 
tle, and  thac  the  mill  had  been  running  two  or  three  minutes  before 
the  accident  occurred,      (pp.  887,  888.) 

Root,  Palmer  &  Brown,  and  Douglas,  Lane  &  Douglas,  for 
the  appellants. 

John  B.  Hart  and  Robert  W.  Prigmore,  for  the  respondents. 
Am.   St.  Rep.,  Vol.    109—56 
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^**  CROW,  J,  This  action  was  brought  by  respouUents, 
widow  and  minor  son  of  George  Strattou,  to  recover  dania^'e.s 
for  his  death,  which  occurred  while  he  was  working  as  an 
employe  in  the  shingle-mill  of  C.  II.  Nichols  Lumber  Com- 
pany, one  of  the  appellants,  at  Ballard,  King  county,  Wash- 
ington. From  a  judgment  awarding  damages  in  the  sum  of 
twenty  thousand  dollars,  this  appeal  has  been  taken. 

George  Strattou,  a  millman  of  twenty  years'  experience,  was 
employed  in  appellant's  mill  as  a  shingle  sawyer,  being  in 
charge  of  a  "ten-block"  machine.  Within  six  feet  of  him 
was  another  "ten-block"  machine  operated  by  one  Freeman 
Jensen,  a  fellow-servant.  The  mill  was  a  two-story  .structure, 
the  ten-block  machines  being  located  in  the  upper  story  and 
operated  by  power  transmitted  by  means  of  certain  shafts, 
belts,  and  pulleys.  In  the  lower  story  was  the  main  shall, 
which  was  supported  by  hangers  and  cross-trees  suspendivl 
from  the  ceiling,  said  shaft  being  about  three  inches  in  diam- 
eter and  about  nine  feet  above  the  floor.  On  this  shaft  was 
a  pulley,  over  and  from  which  an  endless  leather  belt  passed 
to  another  pulley  on  a  countershaft  in  the  upper  room.  On 
the  countershaft  were  two  other  pulleys,  from  which  belts 
pa.ssed  to  the  machine,  transmitting  the  power  by  which  it 
was  operated.  The  main  shaft  when  in  operation  made  about 
six  hundred  revolutions  per  minute.  On  the  outside  of  the 
hanger  from  the  main  pulley,  and  toward  the  end  of  the  shaft, 
a  collar  was  placed,  which  was  held  in  position  by  an  exposed 
set  screw,  also  about  nine  feet  above  the  Hoor.  The  belt  riui- 
ning  from  the  main  shaft  pulley  to  the  countershaft  pulle\- 
was  new,  and  respondents  contend  was  too  tight.  On  the 
upper  floor  an  idler,  or  tightener,  was  provided,  being  •^***  so 
arranged  as  to  be  thrown  against  the  belt  taking  up  slack, 
thereby  causing  friction  and  operating  the  ten-block  machine. 
The  pulley  on  the  main  .shaft  w;is  forty-two  inches  in  diaineler. 
and  the  one  on  the  countershaft  thirty-two  inches  in  dianietef. 

The  accident  causing  the  death  of  George  Strattou  oecurrrcl 
on  Deccjnber  18,  1!)02,  at  about  8  o'clock  A.  .M.  A  shmt 
time  before,  Matthew  Carey,  the  foreman  of  the  inill  and  om- 
of  the  appellants  herein,  ordered  Mr.  Slralton  lo  cut  out  his 
ten-bloek  nuichine  until  (|uartering  time,  wliich  would  lir 
a])out  9:30  o'clock  A.  M.,  and  resjiondeiits  contend  that  .Mi-. 
Carey  also  ordered  him  to  go  below  and  lie  hack  his  iii.iiii 
belt  .so  as  to  prevent  it  from  l)urning  i)y  ruhhin^'-  auainst  Ihr 
in.iin   shaft    pulley.      The   mill    was   stopped.      Strattou    thi'eu 
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off  the  belt,  took  two  pieces  of  rope,  and  went  below  to  tie  it 
back.  "While  the  mill  was  stopped,  his  fellow-servant,  Jen- 
sen, took  advantage  of  the  opportunity  to  change  the  saws  on 
his  ten-block  machine.  Respondents  claim  that,  while  Mr. 
Stratton  was  tying  back  the  belt,  the  foreman,  Mr.  Carey, 
ordered  the  mill  to  start.  This  is  denied  by  appellants.  A 
signal  whistle  was  given,  the  mill  started,  and  in  about  two  or 
three  minutes  thereafter  an  unusual  sound  being  heard  below, 
the  mill  was  stopped,  when  Stratton 's  dead  body  was  found 
on  the  floor  almost  under  the  shaft,  hanger,  and  set-screw, 
while  his  clothing  and  one  piece  of  the  rope  which  he  had  car- 
ried were  wrapped  around  the  end  of  the  shaft,  the  collar, 
and  the  set-screw  near  the  bridge-tree,  on  the  side  opposite 
from  the  main  pulley.  One  side  of  the  belt  had  been  tied  to 
the  hanger  or  bridge-tree,  but  the  other  was  not  tied  back. 
As  above  stated,  the  main  shaft  was  about  nine  feet  from  the 
floor.  On  the  lower  floor,  and  almost  under  the  shaft,  were 
two  benches,  one  being  about  twenty-four  inches  in  height 
and  the  other  about  twenty-six.  Below  the  main  shaft  and 
pulley,  suspended  from  the  hangers  and  cross-trees,  probably 
about  six  feet  from  the  floor,  was  a  rack  constructed  of  light 
pieces  of  timber,  used  for  holding  shingle  bands.  Opposite 
this  ^^^  rack  was  a  window,  in  the  side  of  the  building,  with 
a  sill  or  a  cleat  nailed  across  it.  When  last  seen  alive  Mr. 
Stratton  was  up  near  the  shaft  with  one  foot  on  the  band 
rack  and  the  other  on  the  window  sill  or  cleat,  tying  back  one 
side  of  the  belt.  No  one  saw  him  come  in  contact  with  the 
set-screw,  nor  was  anyone  able  to  tell  how  he  happened  to  get 
caught. 

Negligence  on  the  part  of  appellants  is  claimed  by  respond- 
ents: 1.  In  that  Carey  ordered  Stratton  to  go  below  and  tie 
back  the  belt,  which  was  not  a  part  of  his  usual  employment ; 
2.  In  the  use  of  the  unguarded  set-screw,  which  is  claimed 
to  have  been  a  dangerous  device  not  commonly  used,  recently 
placed  on  the  shaft  without  Stratton 's  knowledge,  without 
notice  to  him,  and  improperly  adjusted;  3.  In  using  a  belt 
from  the  main  pulley  to  the  countershaft  pulley  which  was 
too  tight  and  therefore  difficult  to  remove;  4.  In  that  Carey 
ordered  the  mill  started  while  Stratton  was  tying  back  the 
belt.     All  of  these  claims  are  vigorously  denied  b}'  appellants. 

]Many  assignments  of  error  have  been  presented,  a  number 
of  which  are  sufficient  to  warrant  a  reversal;  but  as  we  have 
arrived  at  a  conclusion  which  necessitates  a  dismiasal  of  this 
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.'K'tion,  we  will  not  consider  them  further  than  to  discuss  one 
based  upon  misconduct  of  counsel.  At  the  time  of  impanel- 
ing; the  jury,  respondents'  attorney  persisted  in  askinj;  each 
of  the  jurors  on  their  voir  dire  whether  they  were  connected 
with  any  guaranty  or  casualty  insurance  company,  sayin*?  in 
explanation:  "Any  kind  that  insured  a  mill  company  aj^ainst 
loss;  that  is,  if  the  mill  company  was  nejjlifjent,  why  then 
some  insurance  company  paid  the  damages";  and  when  coun- 
sel for  appellants  objected,  remarked:  "You  don't  mean  to 
say  that  the  Nichols  mill  company  is  not  insured?"  Again, 
upon  cross-examination  of  one  E.  B.  Palmer,  an  attorney  and 
one  of  appellants'  witnesses,  counsel  asked  if  he  was  not  at- 
torney for  the  casualty  company  which  insured  the  mill.  An 
objection  being  sustained,  he  then  offered  to  prove  by  cro.ss- 
examination  "*'*^  of  Mr.  Palmer  that  he  was  sucli  attorney. 
Under  the  authority  of  Iverson  v.  McDonnell,  3G  Wash.  73,  78 
Pac.  202,  and  Lowsit  v.  Seattle  Lumber  Co.,  38  Wash.  290,  80 
Pae.  431,  this  was  improper  conduct  and  constituted  preju- 
dicial error.  Again,  under  the  guise  of  (juestions  propounded 
to  witnesses,  coun.sel  for  respondents  placed  him.self  in  the 
attitude  of  making  statements  ol"  alleged  fact,  doing  so  re- 
peatedly, over  objection  of  opposing  counsel,  so  much  so  in 
fact  that,  in  making  an  examination  of  the  record,  we  our- 
selves have  experienced  much  difficulty  in  distinguishing  these 
unsworn  statements  from  evidence  given  by  witnesses.  It  can 
be  readily  seen  that  a  jury  might  easily  get  the.se  statements 
and  expressions  coni"used  with  evidence  actually  admitted. 
As  one  illustration:  Counsel  for  ai)pellauts  propounded  this 
fpicstion  to  a  witness:  "Well,  now.  it  is  not  custoiiiary  to  box 
shafts  that  are  up  over  a  man's  head,  is  it.'"  Whereupon 
coun.sel  for  respondents  stated:  "I  object,  if  your  iKtiioi- 
please,  as  incompetent  because  it  is  customary  to  l)ox  shafts 
and  protect  them  wherever  they  are  dangerous,  and  tlie\-  are 
dangerous  wherever  people  have  to  be.""  This  course  of  coun- 
sel was  continuous,  bciug  nuiintained  during  the  entire  trial, 
altluMigh  constantly  objected  to  by  attorney  for  appellants, 
and  in  face  of  the  fact  that  in  Jiearly  cveiy  instuiu-i'  sucli 
objections  were  sustained.  It  is  true  the  trial  was  bitterly 
and  ably  foui^ht  on  both  sides,  and  in  the  heat  of  a  strenuous 
contest  counsel  may  have  in  part  failed  to  fully  realize  the 
eijunse  he  w<us  pursuing.  l>ut  sueh  conduct  in  the  presence 
of  a  jury  is  inexcusable,  and  cannot  fail  to  be  highly  preju- 
dicial.     Were  this  the  only  error  aiisigned,  we  would,  in  the 
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light  of  the  record,  be  compelled  to  reverse  the  judgment  by 
reason  of  such  misconduct. 

At  the  close  of  respondents'  case,  and  again  at  the  close  of 
the  entire  case,  appellants  challenged  the  sufficiency  of  the 
evidence  and  moved  for  judgment.  Many  points  are  pre- 
sented in  support  of  this  motion,  but  we  will  consider  two 
only. 

^^^  1.  Appellants  contend  that,  even  though  it  be  conceded 
negligence  has  been  proven  on  their  part,  still  there  is  an 
utter  failure  of  evidence  showing  or  tending  to  show  that  the 
accident  was  the  proximate  result  of  such  negligence.  In 
other  words,  it  is  contended  that,  as  no  one  saw  the  accident 
or  knew  how  the  deceased  happened  to  come  in  contact  with 
the  set-screw,  it  will  not  do  for  the  court  or  the  jury  to  spec- 
ulate, surmise  or  guess  as  to  how  the  deceased  was  caught, 
or  the  accident  happened.  In  support  of  this  contention 
appellants  cite  Hansen  v.  Seattle  Lumber  Co.,  31  Wash.  604, 
72  Pac.  457,  Armstrong  v.  Cosmopolis,  32  Wash.  110,  72 
Pac.  1038,  Reidhead  v.  Skagit  County,  33  Wash.  174,  73  Pac. 
1118,  which  cases  we  think  conclusive  on  this  point.  In  Han- 
sen V.  Seattle  Lumber  Co.,  31  Wash.  604,  72  Pac.  457,  this 
court  said :  '' In  order  for  the  respondent  to  recover  for  his 
injury,  it  was  necessary  for  him  to  show  not  only  that  the 
appellant  had  been  guilty  of  negligence,  but  that  such  negli- 
gence was  the  cause  of  his  injury.  It  is  not  necessary,  of 
course,  that  the  facts  be  proven  by  direct  evidence.  Circum- 
stantial evidence  of  the  fact  is  sufficient.  But  there  must  be 
some  evidence,  either  direct  or  circumstantial,  that  there  was 
negligence  on  the  one  side,  an  injury  resulting  in  damages 
on  the  other,  and  that  the  injury  and  damages  followed  the 

negligence,  and  were  produced  thereby But  there  is  no 

direct  evidence  as  to  the  cause  of  the  injury,  and  it  is  not 
proving  his  case  by  circumstantial  evidence  for  the  respondent 
to  show  that  there  were  causes,  for  which  the  appellant  would 
be  liable,  which  could  have  produced  the  injury,  without 
showing  that  it  could  not  have  been  produced  in  any  other 
manner,  or  in  a  manner  for  which  the  appellant  would  not 
be  liable." 

After  making  the  above  statement,  this  court  proceeds  to 
quote  with  approval  from  the  case  of  Patton  v.  Texas  etc.  R. 
Co.,  179  U.  S.  658,  21  Sup.  Ct.  Rep.  275,  45  L.  ed.  361,  lan- 
guage of  ]\lr.  Justice  Brewer  which  is  especially  pertinent 
liere.     In  Armstrong  v.   Cosmopolis,  32   AVash.   110,   72  Pac. 
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1038,  Dunbar,  J.,  uses  the  following;  lanf?uage:  "But  while  it 
is  true  that  the  weiprht  of  the  testimony  is  entirely  for  the 
jury,  yet  mere  speculation  and  conjecture  must  not  be  con- 
fused with  lejritimate  testimony.  There  are  •'**'*'*  many  the- 
ories which  mic^ht  be  advanced,  which  would  be  mere  pressing, 
tliat  would  be  as  reasonable  as  the  theory  contended  for  by 
appellants." 

In  addition  to  the  above  authorities,  the  following  might 
be  consulted  as  supporting  appellants'  proposition:  Bailey  on 
]\raster's  Liability,  503  et  seq. ;  Mountain  Copper  Co.  v.  Van 
Buren,  123  Fed.  61.  Applying  the  principles  above  enunci- 
ated, we  find  an  utter  absence  of  evidence  showing  or  tending 
to  show  how  the  deceased  came  in  contact  with  the  set-screw. 
There  is  no  question  but  that  he  was  caught.  The  last  seen 
of  him,  however,  he  was  on  the  opposite  side  of  the  hanger 
from  the  collar  and  set-screw,  with  one  foot  upon  the  band 
rack  and  one  on  the  window-sill,  tying  back  the  belt. 

Ten  special  interrogatories  were  propounded  to  the  jur>', 
two  of  which,  with  the  answers  of  the  jury,  read  as  follows: 
"Q.  Did  he  [Stratton]  place  himself  against  the  set-screw 
or  shaft  knowingly  and  intentionally?  A.  No.  Q.  Did  he 
come  in  contact  with  it  accidentally?     A.  No." 

It  is  contended  by  appellants  that  these  answers  are  abso- 
lutely inconsistent.  On  the  other  hand,  respondents  contend 
they  are  not  inconsnstent,  but  are  warranted  under  all  the  cir- 
cumstances of  the  case,  and  in  support  of  their  contention 
they  urge  that  the  interrogatories  were  unfair;  that  their 
submission  was  a  trick  upon  the  part  of  appellants,  seeking 
to  take  advantage  of  the  jury ;  that  the  jury  did  all  it  could 
in  answering  them  in  the  negative;  that  such  answers  were  cor- 
rect, for  the  reason  that  there  was  no  evidence  tending  to 
show  how  the  deceased  came  in  contact  with  the  set-screw. 
Either  the  appellants  are  correct  in  their  position  that  the 
answers  are  inconsistent,  or  respondents  are  correct  in  saying 
that  the  answers  given  became  necessary  by  reason  of  the  ab- 
sence of  evidence.  I'pon  either  theory,  no  explanation  of  the 
accident  can  be  made  except  l)y  speculation,  surmise  or  guess, 
and  uiidoi"  llic  al)(»v(^  aulliorities  this  cannot  be  ])eriiiitt('(l. 
\Vc  are  of  the  opinion  tliat  the  answei's  to  the^iC  two  '^'^''  inter- 
rogatories are  inconsistent  with  the  general  verdict,  and  that 
said  verdict  should  not  be  sustained. 

2.  Apix'ilants  also  contend  that,  in  tying  back  tlic  belt, 
the  decea.scd  placed  himself  in  a  dangerous  position,  whereas 
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he  could  have  done  it  from  another  position  which  was  per- 
fectly safe  and  free  from  danger,  and  urge  that  where  a  ser- 
vant has  an  opportunity  of  doing  work  in  two  ways,  one  safe 
and  the  other  dangerous,  and  accepts  the  dangerous  method, 
he  is  guilty  of  contributory  negligence  and  cannot  recover 
even  though  his.  master  be  negligent.  In  support  of  this 
position  appellants  contend,  and  we  think  with  much  reason, 
that  it  was  not  necessary  for  the  deceased  to  climb  upon  the 
band  rack  and  sill  to  tie  back  the  belt.  It  is  in  evidence 
that  there  were  two  benches  under  the  shaft,  twenty-four  and 
twenty-six  inches  in  height,  respectively.  The  shaft  was  nine 
feet  from  the  floor,  or  about  seven  feet  above  these  benches. 
The  pulley  was  forty-two  inches  in  diameter,  which  neces- 
sarily brought  the  belt  at  least  twenty-one  inches  below  the 
shaft,  or  about  five  feet  and  three  inches  above  the  benches; 
and  appellants  contend  that,  instead  of  climbing  upon  the 
band  rack,  the  deceased  could  have  easily  stood  upon  these 
benches  and  tied  back  the  belt  without  coming  near,  or  in  con- 
tact with,  the  shaft  or  set-screw;  that  this  method  was  per- 
fectly safe,  and  that,  had  it  been  adopted,  Stratton  would 
have  been  in  nr  danger  whatever  whether  the  machinery  was 
moving  or  not.  We  think  this  contention  should  be  sustained  : 
llolfman  v.  American  Foundry  Co.,  18  Wash.  287,  51  Pac. 
385 ;  Glassheim  v.  New  York  Economical  Print.  Co.,  13  Misc. 
Rep.  174,  34  N.  Y.  Supp.  69 ;  Kennedy  v.  Merrimack  Paving- 
Co.,  185  Mass.  442,  70  N.  E.  437. 

It  is  urged,  however,  by  respondents  that  it  was  necessary 
for  Stratton  to  climb  up  on  the  band  rack  to  take  off  the  belt, 
as  it  was  too  tight  and  could  not  be  readily  removed  from 
below.  The  record  shows  that,  before  leaving  the  ten-block 
machine  above,  he  removed  the  belt.  The  upper  pulley  was 
thirty-two  inches  in  diameter,  and  when  the  belt  was  removed 
;{:j6  from  said  pulley  it  would  have  necessarily  fallen  at  least 
sixteen  inches.  It  could  not,  therefore,  have  been  too  tight. 
It  must  have  been  off'  of  and  below  the  lower  pulley  when 
Stratton  w^ent  downstairs.  In  any  event,  he  had  tied  it 
back  to  one  hanger  before  he  was  hurt,  and  must  have  had  it 
otf  the  pulley  at  that  time.  It  appears  to  be  a  proposition 
capable  of  mathematical  demonstration  that  it  was  absolutely 
unnecessary  for  the  deceased  to  climb  upon  the  band  rack  to 
tie  back  the  belt,  and  that  he  could  have  tied  it  back  while 
standing  on  the  benches. 
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It  is  also  eonteuded  by  respondents  that  the  foreman  was 
j?uilt\  of  ne<,dif?enee  in  ordering'  the  mill  started  while  Strat- 
ton  was  tyint;  back  the  belt.  There  is  no  evidence  tliat  any 
intention  existed  of  not  starting'  the  mill,  or  that  it  was  not 
customary  for  it  to  be  in  operation  while  an  employe  was 
tyini,'  back  a  belt.  But  in  any  event,  it  is. in  evidence  that, 
before  the  mill  was  started,  a  sif^nal  was  jjiven  by  two  blasts 
from  a  steam  whistle,  Jind  that  the  mill  hail  been  runniiii: 
two  or  three  minutes  before  the  accident  occurred.  It  is  self- 
evident  that  a  person  caught  upon  a  shaft  revolvinf?  at  the 
rate  of  six  hundred  revolutions  a  minute  would  be  thrown 
ofl*  in  not  to  exceed  one  or  two  seconds  of  time.  Tiie  mill, 
therefore,  must  have  been  running  for  a  considerable  time 
before  deceased  was  caught  on  the  set-.screw.  In  any  event, 
he  had  ample  notice  of  the  starting  of  the  mill  by  the  giving 
of  the  signal,  which  could  be  readily  heard  where  he  was 
working. 

We  have  before  us  a  large  model  of  the  mill,  introduced 
in  evidence  by  respondents,  which  shows  the  relative  |^si- 
tious  of  the  shafts,  pulleys,  collar,  .set-screws,  hangers,  band 
rack,  belts,  benches,  idler,  ten-block  machine,  and,  in  fact,  all 
appliance.-s  in  the  mill  material  to  a  (!orrect  understanding  of 
the  situation.  After  a  most  painstaking  and  careful  exam- 
ination of  all  the  evidence,  aided  by  the  jjre.sence  of  this 
model,  we  are  uiuible  to  see  how  it  can  be  successfully  con- 
tentled  that  the  deceased  was  not  guilty  of  contributory  neg- 
ligence. •'•'"  The  accident  was  a  most  lamentai)ie  and  unfoi'- 
tunale  one.  The  respondents  have  been  deprived  of  husl)and 
and  father,  and  their  loss  is  innneasui'abic.  This,  however,  is 
not  sufficient  reason  for  awarding  damages  against  the  appel- 
lants, who  are  not  liable.  The  courts  must  administer  thi' 
law  according  to  its  well-established  principles. 

The  judgment  of  the  trial  court  is  reversed,  and  the  cau^i- 
remanded,  with  instructions  to  dismiss  the  action. 

Mount,  ('.  .).,   I*'ullcrtnii,   lladhy     and  Kudkin,  JJ.,  coiu-ur. 
Root,  •)..  having  been  of  counsel,  took  no  part. 


An  Iimplay  wIid  sclri-ls  :i  il:iii^iriiiis  iiiclhixl  of  doiii^  work,  kriuu  ■ 
ing  it  111  Ij.  siii-li,  wliiii  I  lure  is  :i  cuiiiiiarativi'ly  safe  inctlioil  open 
to  him,  (lo(s  S(i  at,  his  nw  ii  risk  aii'l  unli/iarily  i-aiiiiot  liolil  hi.s  t./Ti- 
ployt-r  aiiswiralilc  il'  he  suti(  rs  in.jurv:  Src  the  in(iiio^ra|iliic  nolo 
tj    Hipustoii    (  tc.    \iy.   <  ().    V.    J)c    Wall,   '.17    Am.   Si.    Kt|,.    s'j.'i. 
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SMITH  V.  ST.  PAUL,  MINNEAPOLIS  AND  MANITOBA 
RAILWAY  COMPANY. 

[39  Wash.  355,  81  Pac.  840.] 

CONSTITUTIONAL  AND  STATUTORY  LAW,  Interpretation 
of. — In  Considering  a  Word  or  Expression  of  a  Statute  or  Constitu- 
tion Susceptible  of  Two  or  More  Meanings,  the  court  will  give  that 
interpretation  most  in  accord  with  the  manifest  purpose  of  the  stat- 
ute or  constitutional  provision.  Where  the  word  or  expression  con- 
stitutes an  amendment,  the  court  will  consider  the  late  law,  the  mis- 
chief sought  to  be  corrected,  and  the  remedy.  With  all  this  in  mind, 
the  court  will  give  the  new  language  such  construction  as  will  ef- 
fectuate the  evident  intention  and  purpose  of  the  makers,      (p.  892.) 

CONSTITUTIONAL  LAW— Damaging  Property,  What  is.— Tlie 
word  'damaged"  as  used  in  the  provision  of  the  constitution  provid- 
ing that  private  property  shall  not  be  taken  or  damaged  for  public  or 
private  use  without  just  componsatiou  having  been  first  made  or  paid 
into  court  does  not  give  a  right  of  action  in  a  case  where  the  injury 
would  have  been,  in  the  absence  of  such  word,  damnum  a!isque  in- 
juria in  an  action  against  a  natural  person  or  a  private  corporation, 
(p.    893.) 

RAILWAYS,  When  do  not  Damage  Property  Within  the  Mean- 
ing of  the  Constitution. — A  railway,  the  operation  of  which  on  its  own 
land  by  the  ringing  of  bells,  the  sounding  of  whistles,  and  other 
noises  incident  to  the  running  of  trains,  together  with  the  smoke, 
soot,  fumes  and  cinders  from  its  locomotives,  and  the  jarring  of  tlie 
earth  by  passing  trains,  lessens  the  value  of  real  property,  does  not 
damage  such  property,  where  the  road  does  not  pass  through  nor 
immediately  adjoining  it,  within  the  meaning  of  the  constitution  de- 
claring that  no  property  shall  be  taken  or  damaged  for  public  or 
private  use  without  just  compensation  being  iirst  made  or  paid  into 
court,      (p.    896.) 

RAILWAYS,  Damage  by  Excavating  Through  Cross-streets. — 

Excavations  by  a  railway  company  through  cross-streets  affecting 
accessibility  to  other  streets  do  not  constitute  damage  to  property 
therein  within  the  meaning  of  the  constitution,  for  which  the  pirop- 
erty  owner  may  recover,  though  he  uses  such  streets  more  than  anvone 
else.     (p.  896.) 

M.  J.  Gordon  and  C.  A.  ^Murray,  for  the  appellant. 

Barnes  &  Latimer,  S.  C.  Hyde  and  W.  F.  Townsend,  for 
the  respondents. 

'"^^^  ROOT,  J.  Respondents  are  the  owners  of  lots  7  and 
8,  in  block  6,  of  Ide  &  Kanffman's  addition  to  Spokane,  which 
lots  face  upon  the  north  side  of  Bridge  avenue,  a  public  street 
:i56  sixty  feet  in  width,  having  an  east  and  Avest  course.  Said 
lots  extend  from  said  avenue  northerly  one  hundred  and  sev- 
enteen feet  along  the  line  of  Cannon  street,  which  is  sixty 
feet  wide,  running  north  and  south.  Prior  to  this  action  ap- 
pellant  had   constructed   and   was   operating   a   railway  line, 
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which,  for  a  distance  of  about  a  quarter  of  a  mile  to  the  east, 
and  for  a  half  mile  to  the  west,  of  respondent's  property, 
paralleled  said  Bridge  avenue  at  a  distance  of  sixty-three  and 
one-half  feet  to  the  south  thereof.  In  front  of  respondents' 
property,  and  for  some  distance  on  either  side,  there  is  an 
excavation  or  cut  of  some  twelve  feet  in  depth,  in  which 
appellant's  railway  track  is  laid.  The  nearest  rail  is  one 
hundred  and  twenty-three  and  one-half  feet  distant  from  the 
nearest  portion  of  respondents'  property.  Respondents  allege 
that  the  ringing  of  bells,  the  sounding  of  whistles,  and  other 
noise  incidental  to  the  running  of  trains  upon  this  railway 
track,  together  with  the  smoke,  fumes,  soot  and  cinders  from 
the  locomotives,  and  the  jarring  of  the  earth  by  pas.sing  trains 
and  the  excavations  in  cross-streets,  have  occasioned  serious 
damage  to  their  property  and  have  materially  reduced  the 
market  value  thereof.  They  brought  this  action  to  recover 
said  damages,  basing  their  right  of  action  upon  that  portion 
of  section  16,  article  1,  of  the  state  constitution,  which  reads 
;us  follows:  "No  private  property  shall  be  taken  or  damaged 
for  public  or  private  use  without  just  compensation  having 
l)een  first  made  or  paid  into  court  for  the  owner."  They  re- 
covered judgment  in  the  lower  court,  from  which  appeal  is 
taken  to  this  court. 

It  is  not  contended  that  the  noises  or  other  annoyances 
complained  of  are  other  than  those  which  are  naturally  and 
necessarily  incident  to  the  proper  operation  of  the  railway, 
and  it  is  not  contended  that  any  or  all  of  these  things  con- 
stitute a  nuisance.  But  it  is  urged  that  their  property  is 
■"damaged,"  within  the  meaning  of  that  term  as  usetl  in  the 
constitution.  This  railway  is  built  upon  land  purchased  or 
•'•''  condemned  by  the  railway  company,  except  where  it 
crosses  public  streets.  No  street  is  crossed  at  any  point  ad- 
jacent to  respondents'  property.  It  is  contended,  however, 
lliat,  inasnnich  as  api)ellant  has  made  an  excavation  through 
the  streets,  which  has  impaired  the  accessibility  of  saitl  streets, 
near  resi)oudents'  property,  they  are  injured  thereby. 

Appellant  contends  tliwt  all  of  these  injuries  coiuj)lain('(l 
ol"  by  respondents  are  occasioned  by  results  which  are  nat- 
urally antl  necessarily  incident  to  the  oj)eration  of  the  roatl, 
wliich  is  a  legitimate  business,  and  that  they  do  not  consti- 
tute damages  such  as  are  coiitenii)]ated  by  Uw.  constitutional 
])rovisioii  aforesaid.  It  is  urged  tliat,  in  so  far  as  they  are 
injurious  to  rcs|)ondcnts  at  all,  they  are  damnum  al)S(|ue  in- 
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juria.  Appellant  maintains  that  the  constitutional  provision, 
supra,  and  similar  provisions  found  in  various  state  consti- 
tutions, were  inserted,  not  with  the  intention  of  giving  a 
cause  of  action  for  every  injury  which  might  occur,  but  to 
place  public  corporations  upon  a  plane  with  private  corpora- 
tions and  individuals,  and  to  make  such  public  corporations 
liable  under  the  same  circumstances  that  would  hold  persons 
and  private  corporations  liable. 

It  seems  to  be  conceded  that,  prior  to  the  adoption  of  these 
constitutional  provisions  containing  the  word  "damaged," 
or  equivalent  expressions,  the  word  "taken,"  as  found  in 
most  of  the  constitutions  was  not  construed  to  give  any  right 
of  action  against  states,  counties  and  cities,  public  or  quasi 
public  corporations,  where  no  tangible  property  was  phys- 
ically taken,  even  though  the  use  of  said  property  was  materi- 
ally interfered  with  and  its  value  depreciated.  Several  of 
the  older  states  amended  their  constitutions  by  adding  the 
word  ' '  damaged, ' '  and  a  number  of  the  new  states  placed  said 
word  in  their  organic  law  at  the  time  of  its  original  adoption. 
Our  attention  has  been  called  to  this,  or  a  similar  provision, 
in  the  constitutions  of  the  following  states:  California,  Colo- 
rado, Georgia,  Illinois,  Missouri,  Nebraska,  Pennsylvania, 
Texas,  and  West  Virginia;  and  we  believe  the  same,  or  sim- 
ilar ^^**  provisions,  are  found  in  the  constitutions  of  Arkan- 
sas, Kentucky,  Montana,  and  the  Dakotas. 

In  California,  Georgia,  Illinois,  Missouri,  Pennsylvania,  and 
West  Virginia,  the  contention  of  appellant  appears  to  be 
upheld,  and  damages  seem  not  to  be  allowed  where  the  same 
are  consequential  or  incidental  merely  to  the  carrying  on  of 
a  legitimate  business.  In  Nebraska  and  Texas  the  courts 
evidently  hold  the  other  way.  There  are  many  cases  holding 
that  any  obstruction  to  a  public  street  in  front  of,  or  adjacent 
to,  real  property  entitles  the  owner  of  said  property  to  a  right 
of  recovery  against  the  one  causing  said  obstructions,  even 
though  they  be  used  as  a  railway,  viaduct,  or  for  other  legit- 
imate purposes.  But  the  weight  of  authority  appears  to  be 
against  the  right  of  a  property  owner  recovering  for  dam- 
ages occasioned  by  the  legitimate  use  by  another  of  his  own 
property,  so  long  as  said  damages  are  not  such  as  physically 
affect  his  property,  or  some  right  appurtenant  thereto.  This 
was  the  rule  of  law  prior  to  the  adoption  of  these  constitu- 
tional provisions  including  the  word  "damaged"  and  there 
soeras  to  be  sound  reason  for  the  contention  that  this  term 
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was  placed  in  new  and  amended  constitutions  so  that  public 
and  quasi  public  corporations  should  be  held  for  damaj^es 
upon  the  same  ^rownds  as  others. 

Such  seems  to  have  been  the  view  taken  by  this  court  ifi 
the  ea.se  of  Brown  v.  City  of  Seattle,  5  Wash.  35,  31  Pac.  313. 
32  Pac.  214,  18  L.  R.  A.  161.  where  the  followinf;  lan<ruairp 
was  used:  "The  earlier  constitutions  of  the  several  states  in 
the  Union  contained,  with  but  few  exceptions,  a  provision  that 
private  property  should  not  be  taken  for  public  use  without 
just  compensation.  The  constitution  of  the  United  States  con- 
tains substantially  the  same  provision,  which  was  applicable 
to  the  territory.  Under  these  provisions,  however,  owinj;:  to 
the  interpretation  put  upon  the  word  'taken'  by  the  courts  of 
the  several  states,  with  the  exception  of  the  court  of  Ohio. 
<rreat  and  manifest  injury  was  con.stantly  done  by  the  states, 
counties  and  cities  to  the  private  citizen  without  any  lepra! 
:{5»  nieans  of  reimbursement.  The  theory  was  that  whero- 
ever  the  state,  through  its  leo:islative  acts,  authorized  any  of  its 
a<j:ents  to  make  public  improvements,  .so  lon<;  as  these  agents 
carried  on  their  work  within  the  scope  of  their  authority,  and 
without  ne<.^ligence,  they  were  liable  to  no  one,  whatever  dam- 
a^'cs  niifrht  accrue.  A  citizen  was  thus  left  without  protection 
in  all  that  lartre  class  of  cases  where,  throuiih  some  act  done 
for  the  pul)lic  benefit,  or  for  a  use  public  or  quasi  public,  al- 
though no  part  of  his  tanfrible  property  was  physically  taken, 
the  \ise  or  value  of  his  property  was  palpably  impaired,  or  was 
stripped  of  incidents  comprised  within  the  conception  of  com- 
plete property  rights  which  brought  to  tho.se  rights,  quit' 
as  much  value  as  the  mere  possession  of  the  property." 

In  construing  a  word  or  expression  of  a  statute  or  constitu- 
tion susceptible  of  two  or  more  meanings,  the  court  will  giv«> 
that  interpretation  most  in  accord  with  the  manifest  purpose 
of  the  statute  or  constitutional  provision.  Where  the  word 
or  (•xi)ression  constitutes  an  amendment,  the  court  will  con- 
sider the  oitl  law,  the  mischief  sought  to  be  corrected,  and 
tlie  remedy.  With  all  these  in  mind,  the  court  will  give  the 
new  term  or  language  such  construction  as  will  elfectuate  tlie 
evident  intention  and  ]>ur|>ose  of  the  makci's.  Under  the  con 
stitutions  i)rovidin'_r  conipeiisalion  for  the  taking  of  propei-l\. 
it  was  almo.st  unifoi'nily  held  that  public  corporations  might 
in  did'erent  ways  greatly  injui'e  ilu'  property  and  jiropert>- 
rights  of  others,  but  could  ii<«!  lie  held  in  damages  uidcss  tlien^ 
was  an  actual  taking  of  some  portiiju.     The  wor'd  "daiiiagi'd" 
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being  employed  to  give  relief  to  those  thus  affected  by  the  ac- 
tions of  public  or  quasi  public  corporations,  it  is  argued  that  it 
should  not  be  assumed  that  said  word  was  intended  to  have 
any  other  and  wider  meaning  than  it  then  possessed  as  a 
well  understood  legal  term.  Ordinarily  one  may  use  his  own 
property  in  any  legitimate  manner  he  chooses;  and,  prior 
to  the  employment  of  the  word  "damaged"  in  state  consti- 
tutions, no  such  property  owner  was  liable  to  anyone  else 
for  any  injuries  consequent  upon,  or  incidental  to,  such  law- 
ful use  of  his  own  property. 

300  Applying  to  the  constitutional  provision  in  question  the 
usual  tests  and  rules,  and  having  due  consideration  for  the 
weight  of  judicial  opinion,  as  we  find  it  expressed  by  the 
courts  that  have  passed  upon  this  question,  we  are  disposed 
to  hold  that  the  word  "damaged,"  as  used  in  our  constitution 
does  not  give  a  right  of  action  in  a  case  where  the  injuries 
would  have  been,  in  the  absence  of  said  word,  damnum  absque 
injuria  in  an  action  against  a  natural  person  or  private  cor- 
poration. 

It  would  seem  to  be  only  reasonable  to  suppose  that  per- 
sons acquiring  property  in  a  thickly  settled  community  must 
have  anticipated  the  use  of  neighboring  property  in  a  manner 
not  always  to  be  agreeable  and  pleasant.  A  person  buying 
property  in  a  growing  city  must  be  presumed  to  have  done 
so  for  the  benefits  to  come  to  him  by  reason  of  being  a  prop- 
erty owner  in  such  a  city.  The  presence  and  operation  of  rail- 
roads are  necessarily  attendant  upon  the  growth  and  pros- 
perity of  such  a  city  as  Spokane.  Probably  respondents 
would  not  have  become  property  owners  therein  had  it  not 
been  for  the  present  and  prospective  railroad  facilitie.-  of  the 
city.  As  such  purchasers  and  owners,  they  knew  that  more 
railways  would  be  required  as  the  city  grew  and  became  more 
important.  The  very  growth  and  development  which  made 
L'ity  property,  as  a  whole,  more  valuable  and  opportunities  for 
business  prosperity  greater,  required  the  building  and  opera- 
tion of  more  railway  lines.  No  one  could  buy  property  in 
such  a  growing  city  without  realizing  that  this  would  be  a 
natural  and  necessary  result.  Where  such  new  lines  might 
be  constructed,  a  person  could  not  foretell.  But  he  would 
know  that  they  must  be  near  other  property,  and  that  their 
operation,  however  legitimate  and  careful,  must  entail  conse- 
quential injuries  upon  the  owners  of  such  near-by  property. 
Electing  to  purchase  property  in  such  a  community  where 
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his  property  mijjht  profit  by  the  industrial  and  commercial 
activitiets  of  others,  it  is  but  just  to  hold  that,  with  the  ad- 
vantages, he  should  also  accept  the  burdens  necessarily  inci- 
dental •'"*  thereto.  If  one  resides  on  a  pare  1  of  city  property, 
his  neifjhbors  on  three  sides  may  lawfully  erect  hifyh  build- 
inofs  for  lej;itimate  purposes  which  will  entirely  shut  off 
access,  li{?ht  and  air  from  those  three  sides.  This  "greatly 
reduces  the  value  of  his  home.  It  makes  it  unplonsant  and 
undesirable,  increases  his  insurance  rates,  subjects  him  to  un- 
pleasant noises  and  disag:reeable  sights.  But  so  lon<;  as  these 
neifihbors  use  their  property  lawfully  and  avoid  creatinu' 
a  nuisance,  he  has  no  rifjht  of  action  against  them.  So  it  is 
when  near-by  property  is  used  in  a  proper  manner  for 
railway  purposes.  So  lonj?  as  such  use  does  not  affect  the 
property  of  others  in  a  physical  manner  to  its  detriment,  tiu' 
consequential  injuries  do  not  come  within  the  meanins:  of  tlie 
word  "damaged,"  as  used  in  the  constitution — providing,  of 
course,  that  a  nuisance  is  not  created. 

In  the  case  at  bar,  appellant  is  operating  its  railway  upon 
its  own  property  except  where  the  same  crosses  the  public 
streets.  No  juisance  is  alleged.  Complaint  is  made  of  the 
ringing  of  bells,  sounding  of  whistles,  rumbling  of  cars,  jar- 
ring of  the  earth,  and  the  casting  of  cinders  and  soot  upon, 
and  smoke  and  fumes  across,  respondent's  premises.  Tliey 
claim  also  to  be  injured  by  reason  of  the  uncovered  cuts 
through  the  cros.s-streots,  and  the  wooden  bridges  over  other 
of  said  cuts,  which  make  the  use  of  such  streets  more  diffi- 
cult. 

The  jarring  of  the  earth  of  respondents'  lots  and  the  cast- 
iuir  of  soot  and  cinders  thereupon,  and  the  emission  of  smoke 
l)hysically  injuring  property,  are  injurious  physical  effects 
to  the  corpus  of  respondents'  property,  which,  we  think,  come 
within  the  scope  of  the  term  "damaged,"  as  used  in  the  con- 
stitutional provision.  If  a  railroad  company  cannot  carry 
on  its  business  upon  it,s  own  property  without  necessarily 
disturbing  the  physical  conditions  of  other  property,  it  is 
evident  that  such  company  has  not  acquired  sufficient  pr()[)- 
erty  for  the  conduct  of  its  l)usiness,  and  it  should  be  re(|uiro(| 
to  pay  such  damages  as  the  actual  physical  disturt)ancf  of 
••W2  ^i^p  neighboring  proptM-ty  entails  thereupon.  Tint  the  I'lirj- 
ing  of  bells,  soundini:  of  whistles,  runil)Iing  of  ti-aiiis.  and 
other  usual  noises,  and  the  emission  of  smoke,  gases,  fumes 
i.nd  Odin's  are  necessai'ily   incidental   to  tlu^  {proper  operation 
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of  the  road,  and  when  not  resulting  from  negligence,  are  such 
consequential  injuries  as  must  be  held  to  have  been  antici- 
pated by  anyone  acquiring  property  in  or  about  such  a  city, 
and  are  regarded  as  damnum  absque  injuria. 

It  is  urged  that  the  excavations  made  through  the  cross- 
streets  in  respondents'  neighborhood  constituted  an  injury 
for  which  they  are  entitled  to  damages.  We  think  not.  If 
the  railroad  was  constructed  in  the  public  street  adjacent  to 
respondents'  lots,  they  would  be  entitled  to  recover  whatevei* 
damages  were  occasioned  thereby.  This  is  upon  the  theory 
that  every  owner  of  property  bordering  upon  the  street  has 
a  right  to  access,  light  and  air  therefrom,  Avhich  right  is  an 
appurtenant  to  the  land,  and  any  physical  impairment  of  that 
right  is  i^garded  as  actionable.  Such  an  injury  is  one  pe- 
culiar to  the  land  owner,  and  not  shared  in  kind  by  others. 
But  where  the  injury  complained  of  is  an  obstruction,  not 
adjacent  to  the  land  of  the  person  in  question,  but  to  a  street 
in  the  neighborhood  which  he  uses,  or  might  use,  in  common 
with  the  public  in  general,  he  has  no  right  of  action  as  an 
owner  of  injured  property.  That  he  may  use  the  street  more 
often  than  most  or  all  others  makes  a  difference  only  in  de- 
gree and  not  in  character,  and  does  not  entitle  him  to  dam- 
ages by  reason  of  injury  to  his  property. 

The  questions  involved  herein  have  been  carefully  consid- 
ered and  passed  upon  by  many  courts;  and  in  view  of  the 
importance  of  said  questions,  w^e  feel  that  we  may  very  prop- 
erly set  forth  extracts  from  several  of  the  opinion  of  these 
courts.  In  the  case  of  Brown  v.  Seattle,  5  Wash.  35,  31  Pac. 
313,  32  Pac.  214,  18  L.  R.  A.  161,  this  court  used  the  following 
language:  "The  makers  of  the  Illinois  constitution  used  the 
word  in  that  instrument  for  some  purpose.  Other  states 
changed  their  constitutions  for  substantially  the  same  pur- 
pose. They  ***'^  took  the  new  phrase  subject  to  the  general 
rule  of  construction,  that  the  adoption  of  constitutional  or 
statutory  language  by  one  state  from  another  adopts  to  some 
extent,  at  least,  the  construction  put  upon  the  borrowed  lan- 
guage by  the  courts  of  the  state  from  which  it  came.  After  al- 
most twenty  years  of  discussion  and  decision  in  Illinois  and 
other  states,  we  put  the  words  'taken  or  damaged'  into  our 
constitution,  and  they  must  have  their  effect. ' ' 

In  view  of  the  principle  of  construction  thus  recognized, 
it  becomes  important  to  see  what  the  courts  of  Illinois  hold 
upon  this  proposition.    In  the  case  of  Aldrich  v.  IMetropolitan 
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etc.  R.  Co.,  195  111.  456,  63  N.  E.  155,  57  L.  R.  A.  237,  the 
supreme  court  of  that  state  quotes  approvin^'ly  from  one  of 
its  former  decisions,  as  follows:  "The  (luestion  then  recurs, 
What  additional  class  of  cases  did  the  framers  of  the  new  con- 
stitution intend  to  provide  for  which  are  not  embraced  in  the 
old  ?  While  it  is  clear  that  the  present  constitution  was  in- 
tended to  afford  redress  in  a  certain  class  of  cases  for  which 
there  was  no  remedy  under  the  old  constitution,  yet  we  think 
it  equally  clear  that  it  was  not  intended  to  reach  every  possible 
injury  that  migrht  be  occasioned  by  a  public  improvement. 
There  are  certain  injuries  which  are  necessarily  incident  to 
the  ownership  of  property  in  towns  or  cities  which  directly 
impair  the  value  of  private  property,  for  which  the  law  does 
not  and  never  has  afforded  any  relief.  For  instance,  the 
building  of  a  jail,  police  station,  or  the  like,  will  frcnerally 
cause  a  direct  depreciation  in  the  value  of  neii;hborin<i:  prop- 
erty, yet  that  is  clearly  a  case  of  damnum  absque  injuria.  So 
as  to  an  obstruction  in  a  public  street.  If  it  does  not  prac- 
ticnlly  afTect  the  use  or  enjoyment  of  neisrhborinj;  property, 
and  thereby  impair  its  value,  no  action  will  lie.  In  all  cases, 
to  warrnnt  a  recovery  it  must  appear  there  has  been  some  di- 
rect physical  disturbance  of  a  ri<rht,  either  public  or  private, 
which  tlio  plaintiff  enjoys  in  connection  with  his  ])roperty  and 
which  j^ives  to  it  an  additional  value,  and  that  by  reason  of 
such  disturbance  he  has  sustainec  a  special  dama«i;e  witii  re- 
spect to  his  property  in  excess  of  that  sustained  by  the  public 
t:ener;)lly.  In  the  absence  of  any  statutory  or  constitutional 
l)rovi-^ions  on  the  subject  the  common  law  afi'orded  redress  in 
all  •''*"*  such  cases,  and  we  have  no  doubt  it  was  the  intention 
of  the  fr.-imers  of  the  present  constitution  to  re(|uire  compen- 
sation to  be  made  in  all  cases  where,  l)ut  for  some  le,u:islativc 
enactment,  an  action  would  lie  by  the  common  law." 

And  then  makes  the  followintz:  observations:  "That  case, 
ever  since  its  decision,  has  been  re.i^arded  as  hiyin<j:  down  the 
proper  rule  on  the  sulijecl.  and  is.  we  think,  conclusive  of  the 
case  at  bar.  Here  there  has  been  no  direct  physical  disturb- 
ance of  any  rit,dit.  public;  or  private,  which  the  {)laiiilitl'  en- 
joys in  connection  with  her  j)n)pcrty  and  which  drives  to  it 
an  ..(klitional  value,  whci-i'hy  siie  h;is  sustained  a  special  (laiii- 
a^'c  in  <».xcess  of  tliat  sustained  liy  the  public  irencrally.  The 
daniiiires  sued  for  are  of  the  same  kind  and  character  as  those 
sustained  liy  the  |)ul)lie  <.MMier;illy  in  the  ownei-siiip  of  j)rop- 
erty.  which  property  may  have  been  lessened  in  value  by  the 
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construction  and  operation  of  the  road.  Noise,  the  obstruc- 
tion of  light  and  of  view,  are  necessary  incidents  of  the  con- 
struction and  operation  of  such  roads,  and  if  every  prop- 
erty owner  could  recover  in  all  such  cases,  the  making  of  pub- 
lie  improvement  would  become  practically  impossible.  This 
road  is  not  constructed  along  the  street  in  front  of  the  plain- 
tiff's property,  thus  injuring  or  destroying  a  public  right 
which  she  enjoyed  in  connection  with  her  property,  but,  as  be- 
fore said,  it  is  constructed  on  its  own  land  or  right  of  way. 
Therefore,  what  the  rights  of  an  abutter  would  be  in  such  a 
ease  it  is  not  necessary  to  consider.  In  Illinois  Cent.  R.  R.  Co. 
V.  Grabill,  50  111.  241,  in  speaking  of  the  annoyances  of  run- 
ning engines,  the  escape  of  steam,  etc.,  near  the  plaintiff's 
premises,  this  court  said  (page  244)  :  'Such  consequences  of 
the  construction  and  use  of  railroads  must  be  borne  by  all  liv- 
ing near  them,  without  complaint  and  without  hope  of  re- 
dress, for  they  are  inseparable  from  the  purposes  and  objects 
of  such  structures,  but  that  a  recovery  can  and  should  be  had 
for  such  damages  as  arise  out  of  the  careless  and  negligent 
acts  of  a  railroad  company  in  regard  to  any  usual  and  nec- 
essary appurtenances  to  their  road  cannot  be  denied':  City 
of  Chicago  V.  Union  Stock  Yards,  164  111.  224,  45  N.  E.  430, 
36  L.  R.  A.  374.  A  railroad  constructed  and  operated  by  au- 
thority of  law  cannot  be  a  nuisance,  and  there  was  no  right  of 
action  at  common  law  for  the  depreciation  in  value  of  prop- 
erty so  caused.  The  company  is  liable  for  negligent  •****■*  or 
willful  injury,  as  others  are,  but  not  for  doing  the  things 
which  the  law  authorizes  it  to  do.  Nor  can  we  agree  that  the 
constitution  of  1870  gives,  or  was  intended  to  give,  a  remedy 
for  all  incidental  losses,  or  for  the  depreciation  of  the  value 
of  property,  caused  by  the  construction  and  operation  of  rail- 
roads in  the  vicinity,  but  as  said  in  the  Rigney  case,  it  was 
intended  only  to  restore  a  remedy  which  existed  at  common 
law  but  which  had  been  denied  by  legislation  and  the  consti- 
tution of  1848." 

In  the  recent  case  of  Bennett  v.  Long  Island  R.  Co.,  181  N. 
Y.  431,  74  N.  E.  418,  the  court  of  appeals  of  New  York  adopts 
the  language  of  the  appellate  division  of  the  supreme  court  as 
follows:  "The  rumble  of  trains,  the  clanging  of  bells,  the 
shriek  of  whistles,  the  blowing  off  of  steam,  the  discordant 
.squeak  of  wheels  in  going  around  the  curves,  the  emission  of 
smoke,  soot  and  cinders,  all  of  which  accompany  the  operation 
Am.  St.  Rep.,  Vol.   109—57 
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of  steam  cars,  are  undoubtedly  nuisances  to  the  neighboring 
dwellings  in  the  popular  sense,  but,  as  they  are  necessarily 
incident  to  the  maintenance  of  the  road,  they  do  not  consti- 
tute nuisances  in  the  legal  sense,  but  are  regarded  as  pro- 
tected b}'^  the  legislative  authority  which  created  the  corpora- 
tion and  legalized  its  corporate  operations.  Nor  does  the 
legal  nature  of  such  annoyances  change  as  traffic  increases 
them  in  volume  and  extent."  And,  after  referring  to  certain 
peculiarities  of  the  case,  the  court  of  appeals  makes  the  fol- 
lowing statement:  "But  underlying  even  these  cogent  con- 
siderations there  is  the  basic  distinction  that  when  the  legisla- 
ture authorizes  the  operation  of  a  steam  surface  railroad  it 
impliedly  sanctions  and  legalizes  those  inconveniences  and 
annoyances  to  others  which  are  inseparable  from  the  proper 
conduct  of  such  an  enterprise." 

In  the  ca.se  of  Pennsylvania  R.  Co.  v.  Marchant,  119  Pa. 
St.  541,  4  Am.  St.  Rep.  659,  13  Atl.  690,  the  supreme  court, 
in  an  elaborate  and  instructive  opinion,  says: 

"No  principle  of  law  is  better  settled  than  that  a  man  has 
the  right  to  the  lawful  use  and  enjoyment  of  his  own  prop- 
erty, '**"*  and  that  if  in  the  enjoyment  of  such  right,  without 
negligence  or  malice,  an  inconvenience  or  loss  occurs  to  hi^ 
neighbor,  it  is  damnum  absque  injuria.  This  must  be  so.  oi- 
evorv  man  would  be  at  the  mercy  of  his  neighbor  in  the  use 
and  enjoyment  of  his  own The  necessities  of  a  rail- 
road company  and  the  character  of  its  business  compel  it  to 
.seek  the  heart  of  a  great  city.  This  is  as  much  for  the  con- 
venience of  the  public  as  for  its  own.  Hence  the  transpor- 
tation of  ])as.sengers  and  freight  as  near  to  the  center  of 
a  town  as  possible  is  in  the  direct  line  of  its  duty,  whethoi- 
that  duty  be  performed  l)y  a  corporation  or  individual.  It  is 
a  part  of  the  lawful  use  and  enjoyment  of  property,  aiul. 
where  it  is  done  without  negligence,  entails  no  legal  liability 
therefor We  understand  the  word  'injury'  or  ('in- 
jured'), as  used  in  the  constitution,  to  mean  such  a  legal  wronii 
as  would  be  the  subject  of  an  action  for  damages  at  connnou 
law.  For  such  injuries,  both  corporations  and  individuals 
now  stand  upon  the  same  plane  of  responsibility.  That  I  atu 
correct  in  the  meaning  we  attach  to  the  word  'injured.'  ap- 
pears abundantly  liy  our  own  authorities The  lan- 
guage of  the  constitution  is  not  e(iuiv()cal  and  is  entirely  free 
from  ambiguity.  The  franiers  of  that  instrument  understood 
tlie  incanintr  of  words,   and  many  of  tlteni   woro  amontr  the 
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ablest  lawyers  in  the  state.  Two  of  them  occupy  seats  upou 
this  bench.  Hence,  when  they  extended  the  protection  of  the 
constitution  to  persons  whose  property  should  be  injured  or 
destroyed  by  corporations  in  the  construction  or  enlargement 
of  their  works,  we  must  presume  they  meant  just  what  they 
said ;  that  they  intended  to  give  a  remedy  merely  for  legal 
wrongs,  and  not  for  such  injuries  as  were  damnum  absque 
injuria.  Among  the  latter  class  of  injuries  are  those  which 
result  from  the  use  and  enjoyment  of  a  man's  own  property 
in  a  lawful  manner,  without  negligence  and  without  malice. 
Such  injuries  have  never  been  actionable  since  the  foundation 
of  the  world." 

The  same  court,  in  Pennsylvania  R.  Co.  v.  Lippmcott,  116 
Pa.  St.  472,  2  Am.  St.  Rep.  618,  9  Atl.  871,  said:  "We  agree, 
indeed,  that  if  the  ordinary  and  proper  use  of  the  railway 
is  to  be  regarded  as  an  element  of  damage,  as  to  a  certain 
extent  it  is  in  the  case  of  a  condemnation,  the  rule  stated  is 
the  correct  one;  but  as  this  rule  is  not  one  of  common  ^^"^  law^ 
but  of  statute,  it  cannot  apply  to  the  case  now  being  consid- 
ered: Philadelphia  etc.  R.  R.  Co.  v.  Yeiser,  8  Pa.  St.  366. 
Unless,  therefore,  the  case  can  be  brought  Avithin  some  stat- 
ute, the  rule  by  which  damages  are  measured  by  advantages 
and  disadvantages  ought  not  to  have  been  adopted;  for,  as 
was  said,  in  the  case  cited,  per  Mr.  Justice  Rogers,  'it  is  a 
principle  well  settled  by  many  adjudicated  cases  that  an 
action  does  not  lie  for  a  reasonable  use  of  one's  right  though 
it  be  to  the  injury  of  another.  For  the  lawful  use  of  his  own 
property,  a  party  is  not  answerable  in  damages,  unless  on 
proof  of  negligence. '  How,  then,  we  ask,  can  a  lawful  erection 
by  the  Pennsylvania  Railroad  Company  on  its  own  ground, 
be  the  subject  of  damage  to  the  adjoining  land  owners  ■  And 
why  may  it  not,  as  put  by  the  defendant's  first  point,  operate 
and  use,  in  a  lawful  manner,  its  Filbert  street  branch  without 
subjecting  itself  to  an  action  for  damage?  It  seems  to  be 
very  clear  that  a  private  person  could  do  with  impunity,  on 
his  own  property,  just  what  the  railroad  company  .has  done. 
He  might  build  a  house,  and  thus  shut  out  his  neighbor's 
view,  light  and  air;  he  might  build  an  embankment,  or  run 
a  road  on  or  along  his  own  line,  and  be  liable  for  nothing 
as  long  as  he  used  his  house,  embankment  or  road  in  a  lawful 
manner,  although  in  either  case  an  injury  may  have  been  done 
to  the  adjacent  property.  Who  does  not  know  that  even  in 
the   country   no   householder   escapes   injury    and   annoyance 
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from  clouds  of  dust  raised  in  dry  weather  by  the  passage  of 
te.nns  over  the  common  roads?  And  in  the  cities  this  griev- 
ance is  further  aggravated  by  the  intolerable  noise  occasioned 
hy  the  use  of  stone  pavements.  Nevertheless,  we  have  yet  to 
hear  of  a  case  where  one  lawfully  using  such  road  or  street 
was  held  liable  for  the  injury  thus  occasioned.  When  a  com- 
pany takes,  by  its  right  of  eminent  domain,  part  of  a  tract 
of  land,  and  the  damage  to  the  balance  is  to  be  measured 
by  the  advantage  over  the  disadvantage  resulting  from  the 
company's  works,  in  such  case,  as  we  held  in  Searle  v.  Lacka- 
wanna etc.  R.  R.  Co.,  33  Pa.  St.  57,  contingent  and  even  im- 
aginary damages  may  be  considered  by  way  of  offset  to  the 
alleged  advantages.  But  whilst  this  is  so,  such  damages  can- 
not be  regarded  as  a  substantive  claim." 

The  supreme  court  of  Georgia,  in  an  elaborate  opinion  re- 
viewing many  authorities  and  bearing  evidence  of  careful 
.•to8  consideration,  among  other  things,  in  the  ease  of  Austin 
,  V.  Augusta  etc.  R.  Co.,  108  Ga.  671,  34  S.  E.  852,  47  L.  R.  A. 
755,  says:  "In  this  sense,  and  as  a  well-defined  law  term,  it 
was  used  in  the  constitution  to  give  the  owner  of  private  prop- 
erty compensation  for  the  actionable  wrong  whereby  his  prop- 
erty had  been  damnified,  but  it  did  not  give  him  compensation 
for  depreciation  in  value  caused  by  any  legal  act,  since  in 
law  sucli  an  act  was  innocent,  and  therefore  harmless,  or,  if 
not  actually  harmless,  'damnum  absque  injuria.'  There  is 
nothing  in  the  language  of  the  constitution,  or  in  the  debates 
or  in  the  proceedings  of  the  convention,  which  shows  any 
intent  to  enlarge  its  definition,  or  to  make  it  mean  more  than 
it  had  always  meant  as  a  law  term.  Nor  was  this  sentence 
framed  with  a  view  of  changing  the  substantive  law  of  dam- 
ages, or  of  making  that  actionable  which  before  that  time 
had  been  nonactiouable.  Rather,  the  purpose  was,  to  make 
the  law  of  damages  uniform,  so  that  a  plaintitf  could  recover 
against  a  city  or  railroad  luider  the  same  circumstances  that 
would  have  authorized  a   recovery  against   those  not   armed 

and  i)rotectiHl  by  the  i)o\ver  of  eminent  domain Prop- 

(-■rly  conducted,  deeeiilly  appointed,  and  orderly  nuuiaged 
stores,  shops,  factories,  and  business  houses,  erected  in  close 
])roxiiiiity  to  residential  (puirtors,  fre(|uently  cause  great  de- 
l)reeiation  in  values;  in  the  popular  sense  they  cause  damage, 
hut  in  such  cases  the  annoyances,  the  inconveniences  occasion- 
ing the  loss  in  valu(>.  are  not  actionable,  because  they  arise 
li-oin  lawful  uses.     The  owners  of  these  establislmients  are  as 
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much  entitled  to  the  use  and  enjoyment  of  their  property  as 
is  the  owner  of  the  residence  property  reduced  in  value  by 
their  presence.  The  first  occupier  of  land  does  not  acquire 
the  right  to  prevent  his  neighbor  from  erecting  walls,  digging 
excavations,  erecting  buildings,  or  engaging  in  manufacturing 
or  merchantile  business  thereon,  no  matter  how  seriously  such 
acts  may  depreciate  the  market  price  of  adjoining  propert3^ 
If  the  acts  complained  of  do  not  amount  to  a  nuisance,  there 

is  neither  legal  nor  moral  wrong  done  to  the  plaintiff 

For  a  physical  invasion  or  wrongful  interference  with  prop- 
erty or  its  appurtenances,  resulting  in  damage,  the  plaintiff 
may  recover.  Without  some  w^rongful  act  on  the  ^**^  part  of 
the  defendant  she  cannot  recover,  even  though  there  is  deteri- 
oration in  the  value  of  her  property." 

As  bearing  upon  the  claim  of  damage  on  account  of  ex- 
cavating across  neighboring  streets,  the  following  three  cases 
show  the  trend  of  judicial  decision : 

Van  De  Vere  v.  Kansas  City,  107  Mo.  83,  28  Am.  St.  Rep 
396,  17  S.  W.  695,  wherein  the  supreme  court  of  Missouri 
said:  "What  we  say  is  this  that  he  must  show  that  the  prop- 
erty itself,  or  some  right  or  easement  connected  therewith,  is 

directly   affected,    and    that    it   is   specially   affected 

His  property  is  not  specially  affected.  If  the  plaintiff  is 
entitled  to  damages  in  this  case,  then  compensation  must  be 
allowed  for  any  depreciation  in  the  market  value  of  property, 
arising  from  the  erection  of  a  courthouse,  jail,  or  other  public 
building.  The  text-writers  cited  say  such  cases  are  not  within 
the  amendment,  and  to  this  we  agree." 

The  case  of  Brown  v.  Board  of  Supervisors,  124  Cal.  274,  57 
Pac.  82,  where  the  supreme  court  of  California  spoke  as  fel- 
lows: "The  property  which  an  abutting  owner  has  in  the 
street  in  front  of  his  land  is  the  right  of  access  and  of  light 
and  air,  and  for  an  infringement  of  these  rights  he  is  entitled 
to  compensation.  This  right  is  peculiar  and  individual  to  the 
abutting  owner,  differing  from  the  right  of  passing  to  and 
fro  upon  the  street,  which  he  enjoys  in  common  with  the 
public,  and  any  infringement  thereof  gives  him  a  right  of 

action The  provision  in  the  constitution  invoked   by 

them  was  inserted  therein  to  provide  for  instances  in  which 
property  M'as  not  taken  from  the  possession  of  the  owner,  or 
into  physical  occupancy  by  the  public,  and  applies  only  to 
such  damages  as  may  be  recoverable  under  established  rules 
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of  law.  The  damage  which  the  appellants  may  sustain  by 
reason  of  a  diminution  in  value  of  their  lands  is  not  damapre 
for  which  they  are  entitled  to  compen.sation." 

The  opinion  in  the  case  of  Gilbert  v.  Greeley  etc.  R.  Co., 
13  Colo.  501,  22  Pac.  814,  contains  an  able  discussion  of  the 
subject,  from  which  we  present  the  following  extracts: 
^"^^  "The  corpus  of  his  property  is  not  afl'eeted  by  any  physi- 
cal contact  with  the  railroad  tracks,  nor  is  any  street  or  alley, 
so  far  as  the  same  borders  on  his  premises,  in  any  way  inter- 
fered  with One   traveler   has   no   more   legal   ground 

of  complaint  on  account  of  an  obstruction  in  the  public  high- 
way than  others,  unless  he  be  entitled  to  use  the  highway  at 
the  point  of  such  obstruction  for  a  difterent  purpose  than 
other  people,  or  has  suffered  some  special  injury  therefrom. 
Tlie    fact   that   he   may   be   more   frequently   inconvenienced 

thore])y  does  not  give  a  cause  of  action His  damage, 

therefore,  may  or  may  not  differ  in  degree.     It  certainly  does 

not  differ  in  kind  from  that  of  the  general  public The 

constitution  of  Colorado,  article  2,  section  15,  provides  'that 
private  property  shall  not  be  taken  or  damaged  for  public 
or  private  use  without  just  compensation.'  ....  Private 
property  must  be  taken,  or  private  property  must  l)c  damnged, 
before  a  cause  of  action  arises.  The  damage  nuist  be  to  the 
property,  or  its  appurtenances,  or  it  nuist  affect  some  riglit  or 
interest  which  the  owner  enjoys  in  connection  with  the  prop- 
erly, and  which  is  not  shared  with  or  enjoyed  by  the  ])ublic 
generally AVhile  it  is  admitted  that  i>laintiff''s  prop- 
erty is  rendered  less  valuable  by  reason  of  such  obstruction, 
yet,  to  bring  the  case  within  the  meaning  of  the  constitution, 
it  must  also  appear  that  he  has  some  special  private  i)roperty. 
right  or  interest,  as  a  private  right  of  way  or  iiser,  in  Twelfth 
street,  at  the  point  of  obstruction,  other  ^r  different  from  the 
rigiit  or  interest  of  the  general  public,  and  that  such  proi)erty, 
right  or  interest  of  {)laintiff"  has  been  damaged  for  public  use 
Notwithstanding  the  broad  terms  of  our  constitution,  and  the 
lUKiualilicd  expressions  of  certain  judicial  opinions,  we  are 
not  prepared  to  say  that  whenever  a  depreciation  in  private 
property  is  caused  l)y  some  public  or  private  improvement  the 
owner  of  the  property  thus  depreciated  may  recover  compen- 
sation against  the  i>arty  making  such  impi'ovement.  It  is 
prol»al)le  that,  in  conseiiueiiee  of  every  improvement  ri'sulting 
from  new  inventions  or  discoverit^s,  the  private  i)roperty. 
riuhts  or  intei"(\sts  of  sonn^  j^-rsiui  oi-  persons  liave  been  dam 
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aged  or  injuriously  affected.  In  many  instances  the  con- 
struction and  operation  of  railroads  have  driven  stage  com- 
panies and  post-chaises  out  of  existence,  and  rendered  the 
property  invested  therein,  as  well  as  such  business,  compara- 
tively valueless It  ^"^^  may  be  susceptible  of  demon- 
stration that  every  railroad  company  running  its  trains  across 
a  street  or  public  highway  causes  damage  or  inconvenience  in 
a  greater  or  less  degree  to  every  traveler  having  occasion  to 
use  the  street  or  highway  at  the  point  of  such  crossing,  as 
well  as  to  every  person  owning  or  occupying  real  estate  any- 
where in  the  vicinity  of  such  crossing;  and  yet  there  is  no 
remedy  for  such  damage,  under  ordinary  circumstances,  for 
the  reason  that  as  a  general  rule  no  one  has  any  special, 
private  property  or  interest  in  the  public  highway  other  or 
different  from  the  general  public,  and  the  damage  thus  suf- 
fered is  common  to  all  having  occasion  to  use  the  street  or 
highway.  In  such  case,  therefore,  private  property  cannot  be 
said  to  be  taken  or  damaged  for  public  use,  within  the  sense 
or  meaning  of  the  constitution.  It  is  only  when  some  specific 
private  property,  or  some  right  or  interest  therein  or  incident 
thereto,  peculiar  to  the  owner,  is  taken  or  damaged  for  public 
or  private  use  that  the  constitution  guarantees  compensation 
therefor:  City  of  Denver  v.  Bayer,  7  Colo.  113,  2  Pac.  6; 
Denver  Circle  R.  R.  Co.  v.  Nestor,  10  Colo.  403,  15  Pac.  714 ; 
Whitsett  V.  Union  Depot  etc.  R.  R.  Co.,  10  Colo.  243,  15  Pac. 
339 ;  Rude  v.  City  of  St.  Louis,  93  Mo.  408,  6  S.  W.  241 ;  Mor- 
gan V.  Des  ]\roines  etc.  Ry.  Co.,  64  Iowa,  589,  52  Am.  Rep.  462, 
21  N.  W.  96;  Shaubut  v.  St.  Paul  etc.  R.  R.  Co.,  21  Minn. 
502." 

Lewis  on  Eminent  Domain,  second  edition,  section  236, 
says:  "Every  owner  takes  the  chance  of  having  the  value  of 
his  property  enhanced  or  diminished  by  the  use  made  of  sur- 
rounding property,  and  the  character  of  the  improvements 
put  upon  it.  He  has  no  cause  of  complaint  on  account  of  the 
nature  of  such  uses  or  improvements,  unless  they  amount  in 
law  to  a  nuisance.  The  grievances  which  lead  to  the  insertion 
of  the  words  'damaged'  or  'injured'  in  recent  constitutions 
did  not  consist  in  the  fact  that  such  damages  as  have  just  been 
referred  to  went  without  redress,  but  in  the  fact  that,  under 
the  restricted  interpretation  put  upon  the  word  'taken,'  pri- 
vate property  might  be  subjected  to  physical  injuries,  and 
valuable  rights  appurtenant  thereto  or  connected  therewith, 
might  be  impaired  or  destroyed  for  public  use  without  com- 
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pensation.  These  words  were  not  inserted  for  the  purpose  of 
preventing  the  public  from  doing  what  every  private  individ- 
ual may  do  without  liability  to  his  neighbor.  They  were  not 
intended  to  confer  a  right  of  action  for  a  use  of  ^"^^  property 
by  the  public,  which  a  private  individual  might  make  without 
legislative  authority." 

In  addition  to  the  foregoing  authorities,  the  following  shed 
light  upon  the  questions  under  consideration,  viz.:  Jordan  v. 
City  of  Benwood,  42  W.  Va.  312,  57  Am.  St.  Rep.  859,  26 
S.  E.  266,  36  L.  R.  A.  519 ;  Adams  v.  Chicago  etc.  R.  Co.,  39 
Minn.  286,  12  Am.  St.  Rep.  644,  39  N.  W.  629,  1  L.  R.  A. 
493;  Carroll  v.  Wisconsin  Cent.  R.  Co.,  40  Minn.  168,  41  N. 
W.  661;  Rinard  v.  Burlington  etc.  R.  Co.,  66  Iowa,  440,  23 
N.  W.  914;  Dunsmore  v.  Central  Iowa  R.  Co.,  72  Iowa,  182,  3;J 
N.  W.  456;  Hanlin  v.  Chicago  etc.  R.  Co.,  61  Wis.  515,  21 
N.  W.  623 ;  Presbrey  v.  Old  Colony  etc.  R.  Co.,  103  ]\Ia.ss.  1 ; 
Columbia  Delaware  Bridge  Co.  v.  Geisse,  35  N.  J.  L.  558; 
Beseman  v.  Pennsylvania  R.  Co.,  50  N.  J.  L.  235,  13  Atl.  164: 
Ricket  v.  Metropolitan  R.  Co.,  L.  R.  2  H.  L.  198 :  Metropolitan 
Board  of  Works  v.  IMcCarthy,  L.  R.  7  IT.  L.  256 ;  Fobes  v. 
Rome  etc.  R.  Co.,  121  N.  Y.  505,  24  N.  E.  919,  8  L.  R.  A.  453 : 
Decker  v.  Evansville  etc.  R.  Co.,  133  Ind.  493,  33  N.  E.  340 ; 
Werges  v.  St.  Louis  etc.  R.  Co.,  35  La.  Ann.  641. 

To  sustain  respondents'  contention  that  each  and  every 
of  the  matters  complained  of  constitutes  a  cause  of  action 
would  be  to  open  the  door  to  endless  litigation  over  damages 
remote,  vague,  indefinite  and  uncertain,  and  against  corpora- 
tions and  persons  engaged  in  all  lines  of  industrial  activities. 
We  believe  this  would  be  decidedly  obnoxious  to  sound  public 
policy,  and  cannot  believe  the  framers  of  the  constitution,  or 
the  people  in  adopting  it,  ever  intended  such  results. 

The  learned  trial  judge  having  made  certain  rulings  in- 
consistent with  the  conclusion  herein  reached,  and  to  the 
prejudice  of  appellant,  the  judgment  of  the  superior  court 
is  reversed  and  the  case  remanded  for  a  new  trial. 

Mount,  C.  J.,  Crow,  Rudkin,  Fullerton  and  lladloy,  JJ., 
concur. 


MEANING  OF  THE  WORD  "DAMAGED"  IN  THE  CONSTITU- 
TIONAL GUARANTY  THAT  PRIVATE  PROPERTY  SHALL 
NOT  BE  TAKEN  OR  DAMAGED  FOR  PUBLIC  USE  WITHOUT 
JUST    COMPENSATION. 

I.  Interpretation  of  Constitutional  Guaranty,  in  GeneraL 

a.  Taking  of  Prorerty,   905. 

b.  Damage  to  Property  Itself,  906, 
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c.  Damage  to  Eight  Appurtenant  to  Property,  907. 

d.  Damage  in  Fact,  907. 

e.  Damage  in  Law — Damnum     Absque  Injuria,  908. 

f.  Special  and  Peculiar  Damage,  909. 

g.  Nominal  Damage,   909. 
h.  Damage  to  Person,   909. 

i.  Damage  from  Taking  Part  of  Property,  910. 
j.  Consideration  of  Benefits,  910. 
IL  Interpretation  of  Guaranty  as  Applied  to  Particular  Injuries. 

a.  Change  in  Grade  of  Street,  911. 

b.  Obstruction   of    Street — Interference   with   Right   of   Access, 

911. 

c.  Obstruction  of  Light  and  Air,  912. 

d.  Imposition  of  Additional  Servitude  on  Street,  913. 

e.  Closing  or  Vacation  of  Street  or  Highway,  913. 

f.  Erection  of  Objectionable  Buildings,  914. 

g.  xToise,   Smoke   and   Cinders  from  Railroad,  914. 
h.  Pollution  of  Waters  by  Sewage,  916. 

i.  Flooding   of   Land,   916. 

j.  Removal  of  Lateral  fcupport,  917. 

I.     Interpretation  of  Constitutional  Guaranty,  in  General. 

a.  Taking  of  Property. — It  seems  that  the  right  to  compensation, 
when  private  property  is  appropriated  for  a  public  use,  is  an  in- 
separable incident  of  the  ownership  of  property  recognized  by  the 
common  law  of  England  and  by  the  general  law  of  European  nations. 
The  right  exists  independently  of  any  express  constitutional  guaranty. 
And  the  provisions  of  the  constitutions  of  the  United  States  and  of 
the  several  states  of  the  Union,  that  private  property  shall  not  be 
taken  for  public  use  without  just  compensation,  are  intended  to 
establish  this  principle  beyond  legislative  control:  City  of  Mansfield 
V.  Balliett,  65  Ohio  St.  451,  63  N.  E.  86,  58  L.  E.  A.  628;  Pumpclly 
V.  Canal  Co.,  80  U.  S.  (13  Wall.)   166,  20  L.  ed.  557. 

The  meaning  of  the  word  "taken,"  as  used  in  the  constitutional 
limitation,  has  provoked  a  vast  amount  of  discussion,  without,  how- 
ever, becoming  well  settled.  Probably  authorities  can  be  found  which 
affirm  that  nothing  less  than  an  exclusive,  tangible  appropriation  of 
property  amounts  to  a  "taking"  of  it.  "But  the  rule  more  fre- 
quently held,  and  we  think  the  more  enlightened  rule,  is  that  the 
limitation  of  the  term  'taking'  to  the  actual  physical  appropriation  of 
the  corpus  is  too  narrow  a  construction  to  meet  the  demands  of 
justice,  and  that,  from  the  very  nature  of  the  right  of  user  and  ex- 
clusion, it  is  evident  that  they  cannot  be  materially  abridged  without 
necessarily  taking  the  owner's  property j  for,  if  the  right  of  user 
is  an  essential  element  of  ownership,  then  whatever  physical  inter- 
ference annuls  this  right  takes  property":  Callen  v.  Columbus  Edison 
Elee.  L.  Co.,  66  Ohio  St.  166,  64  ]N.  E.  141,  58  L.  R.  A.  782.  To  the 
same  effect,  see  Trenton  Water  Power  Co.  v.  Raff,  36  N.  J.  L.  335. 

"It  is  not  necessary,"  said  Justice  Miller,  "that  property  should 
be  absolutely  taken,  in  the  narrowest  sense  of  that  word,  to  bring  the 
case  within  the  protection  of  the  constitutional  provision.  There 
may  be  such  a  serious  interruption  to  the  common  and  necessary  use 
of  the  property  as  will  be  equivalent  to  a  taking  within  the  meaning 
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of  the  constitution.  The  backing  of  water  so  as  to  overflow  the 
lands  of  an  individual,  or  any  other  superinduced  addition  of  water, 
larth,  sand,  or  other  material  or  artificial  structure  placed  on  land, 
it'  done  under  statutes  authorizing  it  for  the  public  benefit,  is  such 
a  taking  as  by  the  constitutional  provision  demands  compensation": 
I'umpelly  v.  Canal  Co.,  80  U.  «.   (13  Wall.)   lUG,  20  L.  ed.  557. 

to.  Damage  to  Property  Itself. — This  somewhat  liberal  interpreta- 
tion of  the  word  "taken"  prevailed  in  Illinois,  when  in  1870  it 
declared  in  its  revised  constitution  that  private  jjroperty  shall  not  be 
''taken  or  damagetl "  for  public  use  without  compensation:  Rigney 
V.  City  of  Chicago,  102  111.  04;  City  of  Chicago  v.  Taylor,  125  U.  fcJ. 
101,  8  ISup.  Ct.  Itep.  820,  31  L.  ed.  638.  It  would  seem  clear  that 
(he  words  "or  damaged"  would  still  further  liberalize  the  law  and 
give  a  right  of  recovery  in  many  instances  wherein  previously  there 
had  been  no  redress.  And  this  the  courts  of  Illinois,  as  well  as  the 
courts  of  other  commonwealths  which  followed  the  lead  of  that  state 
in  changing  their  constitutional  provisions,  have  repeatedly  affirmed: 
"Under  the  old  constitution,  which  allowed  compensation  only  for 
property  'taken,'  the  rule  was  established  that  any  direct  physical 
injury,  such  as  overflowing,  or  casting  sparks  and  cinders  upon 
private  property,  was  a  'taking'  to  the  extent  of  the  injury  so 
caused.  The  addition  of  the  word  'damaged'  in  the  constituiiou  of 
1870  created  a  new  rule,  whereby  compensation  may  be  given,  al- 
though there  has  been  no  direct  physical  invasion  of  the  res, -pro- 
vided direct  physical  injury  has  been  inflicted  on  the  rigut  ol  user, 
enjoyment  and  uispositiou  of  tue  res":  Metropolitan  etc.  iv.  K.  Co.  v. 
Goii,  loo  111.  App.  32o.  "Under  the  present  constitution  it  is  suUi- 
cient  if  there  is  a  direct  physical  obstruction  or  injury  to  the  rigut 
of  user,  or  enjoyment,  by  which  tlie  owner  sustains  some  special 
pecuniary  damage  in  excess  of  that  sustained  by  tiie  public  generally, 
vhicli,  by  the  common  law,  would,  in  tUe  absence  of  any  constitu- 
tional or  statutory  provisions,  give  a  rignt  of  action":  Kigiicy  v. 
City  of  Chicago,  lu2  ill.  04. 

The  language  of  the  Illinois  court  in  this  last  case  plaiuly  carries 
the  intimation  lliat,  wuile  tue  rigut  to  compensation  uueler  tue  law  of 
eminent  elomaiu  was  materially  extended  by  tue  uelditiou  of  tUe  word 
"damaged"  to  the  constitutional  guaranty,  nevertheless  the  word 
•  ■  Uamaj^c  (I, " '  as  so  ustU,  uas  a  luorc  ur  Jess  restricteil  meaning.  But 
before  investigating  tins  (juistiou  lurtner,  it  may  be  well  to  note 
the  cUauges  in  otiier  ylate  constitutions  made  suusequeutiy  to  tuat 
in  the  organic  law  of  Illinois,  borne  of  the  states,  in  loJJowiug  the 
example  of  Illinois,  adopt  tue  language  of  its  revised  constitution, 
and  tieclare  tliat  private  propeil\'  siiaii  not  be  "taken  or  damaged" 
without  compensation:  bee  luc  principal  case,  ante,  p.  8sy;  l:jacuu3 
V.  Los  Angeles  etc.  Ivy.  Co.,  luo  Cal.  014,  42  Am.  bt.  liep.  149,  37 
I'ac.  7oU;  Lily  of  Uiiuum  v.  Kiaiiar,  _'.<  .Neb.  -ib'J,  13  Am.  bt.  lie]),  oul, 
11  .\.  ^\ .  2!i.J.  ether  state  lon.sl  it  ut  ions  i  mpioy  the  W(jnis  ''taken, 
injurcil,   or   destroyed":    City   of   ilcinii  isoii   v.   Alc(  hiin,    lu2   K}-.   4u2, 
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43  S.  "W.  700,  39  L.  E.  A.  349;  Gumbes  v.  City  of  Philadelphia,  191 
Pa.  St.  153,  43  At).  88.  The  English  statute  uses  the  words  "in- 
juriously affected":  See  Begina  v.  Metropolitan  Board  of  "Works,  4 
Q.  B.  358.  All  of  these  terms,  however,  are  believed  to  be  practically 
equivalent  in  meaning:  Peel  v.  City  of  Atlanta,  85  Ga.  138,  11  S.  E. 
582,  8  L.  E.  A.  787;  Brown  v.  City  of  Seattle,  5  Wash.  35,  31  Pac. 
613,  32  Pac.  214,  18  L.  E.  A.  161. 

c.  Damage  to  Right  Appurtenant  to  Property. — Under  constitu- 
tional provisions  that  private  property  shall  not  be  "damaged"  or 
"injured"  for  public  use  without  compensation,  it  is  not  necessary,  to 
constitute  a  damage  or  an  injury,  that  there  be  an  actual  trespass 
or  physical  invasion  of  the  property  affected.  It  is  enough  that  there 
is  a  physical  disturbance  of  some  right  which  the  owner  enjoys  in 
connection  with  his  property,  which  disturbance  affects  him  in  a 
special  manner,  unfelt  by  the  public  at  large:  City  Council  of  Mont- 
gomery V.  Townsend,  80  Ala.  489,  60  Am.  Eep.  112,  2  South.  155; 
Chicago  etc.  v.  Ayres,  106  111.  511;  City  of  Henderson  v.  McClain, 
102  Ky.  402,  43  S.  W.  700,  39  L.  E.  A.  349;  Griffin  v.  Shreveport  etc. 
E.  E.  Co.,  41  La.  Ann.  808,  6  South.  624;  Chicago  etc.  Ey.  Co.  v. 
Hazels,  26  Neb.  364,  42  N.  AV.  93;  Jaynes  v.  Omaha  St.  Ey.  Co.,  53 
Neb.  631,  74  N.  W.  67,  39  L.  E.  A.  751;  Edmondson  v.  Pittsburg  etc. 
Ey.  Co.,  Ill  Pa.  St.  316,  2  Atl.  404;  D.  M.  Osborne  &  Co.  v.  Missouri 
Pac.  Ey.  Co.,  147  U.  S.  248,  13  Sup.  Ct.  Eep.  299,  37  L.  E.  A. 
155.  "The  present  constitution,"  it  is  said  in  Ludlow  v.  Detweller 
(^Ky.),  47  S.  W.  881,  "made  a  change  in  the  organic  law  of  the  state, 
and  abolished  the  requirement  of  direct  physical  injury  to  the  prop- 
erty in  order  to  establish  a  claim  for  consequential  damages,  and 
requires  compensation  in  all  cases  where  it  appears  that  there  has 
been  some  physical  disturbance  of  a  right,  either  public  or  private, 
which  the  plaintiff  enjoys  in  connection  with  his  property,  and  which 
gives  to  it  an  additional  value,  and  that  by  reason  of  such  disturbance 
lie  has  sustained  special  damages  with  respect  to  his  property,  in 
I  xcess  of  that  sustaiueu  by  the  public  generally. "  "  The  damages, ' ' 
10  quote  from  Pause  v.  City  of  Atlanta,  98  Ga.  92,  58  Am.  St.  Eep. 
::90,  26  S.  E.  489,  ' '  that  an  individual  may  recover  for  injuries  to 
his  property  need  not  necessarily  be  caused  by  acts  amounting  to  a 
trespass,  or  by  an  actual  physical  invasion  of  his  real  estate;  but 
if  his  property  be  depreciated  in  value  by  his  being  deprived  of  some 
right  of  user  or  enjoyment  growing  out  of  and  appurtenant  to  his 
I  state,  as  the  direct  consequence  of  the  construction  and  use  of  any 
jiublie  improvement,  his  right  of  action  is  complete,  and  he  may  re- 
ceiver to   the   extent  ot   the   injury   sustained.'' 

d.  Damage  in  Fact. — The  supreme  court  of  Pennsylvania  in  the 
case  oi  Peuusylvauia  E.  E.  Co.  v.  Marchant,  119  Pa.  St.  541,  4  Am. 
St.  Eep.  659,  13  Atl.  690,  construes  the  word  "injury"  to  lueau  such 
a  wrong  as  would  be  the  subject  of  an  action  for  damages  at  the 
common  law.  Other  courts  have  come  to  a  like  conclusiuu,  ms  will 
presently  be  seen.     The  supreme  court  of  Nebraska,  howiver,  in  Cit_)' 
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of  Omaha  v.  Kramer,  25  Neb.  489,  13  Am.  St.  Rep.  504,  41  N.  W.  29.'j, 
declines  to  accept  this  doctrine  of  limiting  tlie  right  of  recovery  to 
legal  injuries,  as  distinguished  from  injuries  in  fact.  Said  the  court: 
"The  test  is,  excluding  general  benefits,  is  the  property  in  f a<  t  dam- 
aged f     If  so,  the  owner  is  entitled  to  compensation The  words 

'or  damaged'  include  all  actual  damages  resulting  from  the  exercise 
of  the  right  of  eminent  domain  which  diminish  the  market  value  of 
private  property."  Othtr  authorities,  perhaps,  may  be  found  which 
do  not  limit  the  right  of  compensation  to  cases  where  an  action  would, 
without  any  constitutional  provision,  lie  at  the  common  law:  City  of 
Denver  v.  Boyer,  7  Colo.   113,  2  Pac.  6. 

e.  Damage  in  Law — Damnum  Absque  Injuria. — However,  it  i« 
pretty  generally  conceded  that  not  every  injury  suffered  by  a  person 
in  respect  to  his  property  will  entitle  him  to  compensation  uiuh  i 
constitutional  provisions  that  private  property  shall  not  be  dam 
agetl  or  injured  for  public  use  without  compensation.  According  lo 
the  great  majority  of  decided  cases,  "the  effect  of  such  provisions 
is  not  to  authorize  compensation  in  all  cases  where  property  may 
be  injured  by  public  works,  but  only  where  the  enjoyment  of  some  righi 
of  the  plaintiff  in  reference  to  his  property  is  interfered  with,  and  the 
property  thereby  rendered  less  valuable.  The  test  is,  would  the  in- 
jury, if  caused  by  a  private  person  without  authority  of  statute, 
give  the  plaintiff  a  cause  of  action  against  such  person f  If  so,  then 
he  is  entitled  to  compensation,  notwithstanding  the  statute  whicii 
legalizes  the  damaging  work.  The  constitutional  or  statutory  provi- 
sion simply  prevents  the  defendant  from  shielding  himself  under  legis- 
lative authority  against  liability  for  damages  consequent  upon  the 
work":  I'eel  v.  City  of  Atlanta,  85  Ga.  138,  11  S.  E.  582,  8  L.  R.  A. 
787;  iMetropolitan  etc.  R.  R.  Co.  v.  Goll,  100  111.  App.  323. 

' '  The  (piestion  then  recurs,' '  to  quote  from  the  leading  case  of  Rigney 
v.  City  ul  Chicago,  102  111.  04,  "what  additional  class  of  cases  ilid  tlie 
franieri  of  the  new  constitution  intend  to  provide  for  which  are  not 
embraced  in  the  old  I  While  it  is  clear  that  the  present  constitution 
was  intended  to  afl'ord  redress  in  a  certain  class  of  cases  for  whicli 
there  was  no  remedy  under  the  old  constitution,  yet  we  think  it 
equally  clear  that  it  was  not  intended  to  reach  every  possible  injury 
that  might  be  occasioned  by  a  public  improvement.  There  are  cer 
lain  injuries  which  are  necessarily  incident  to  the  ownership  of  prop- 
erty in  towns  or  cities  which  directly  impair  the  value  of  private 
property, for  which  the  law  does  not,  and  never  has,  afforded  any  re 
lief.  For  instance,  the  building  of  a  jail,  police  station,  or  the  like, 
will  generally  cause  a  direct  depreciation  in  the  value  of  neigliboriiijj 
property,  yet  that  is  clearly  a  case  of  damnum  absque  injuria.  .So  as 
to  an  obstruction  in  a  public  street — if  it  does  not  practically  affect 
the  use  or  enjoyment  of  neighixiring  property,  and  thereby  inii)air  its 
value,  no  action  will  lie.  In  all  cases,  to  warrant  a  recovery,  it  must  appear 
that  there  has  been  some  direct  physical  disturbance  of  a  right,  eilhe'i- 
public  or  private,  which  the  piaintill  enjojs  in  connecliou  with  his  pr^p 
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orty,  and  which  gives  to  it  an  additional  value  and  that  by  reason  of 
such  disturbance  he  has  sustained  a  special  damage  with  respect  to  his 
property  in  excess  of  that  sustained  by  the  public  generally.  In  the 
absence  of  any  statutory  or  constitutional  provisions  on  the  subject, 
the  common  law  afforded  redress  in  all  such  cases,  and  we  have  no 
doubt  it  was  the  intention  of  the  framers  of  the  present  constitution 
to  require  compensation  to  be  made  in  all  cases  where,  but  for  some 
legislative  enactment,  an  action  would  lie  by  the  common  law." 
This  language  and  doctrine  are  approved  in  the  principal  case  and  in 
Pause  V.  Atlanta,  98  Ga,  92,  58  Am.  St.  Eep.  290,  26  S.  E.  489;  Aldrieh 
V.  Metropolitan  etc.  Co.,  195  111.  45(3,  63  N.  E.  155,  57  L.  K.  A. 
237.  The  following  authorities,  moreover,  may  be  said  to  lend  sup- 
port to  this  view  of  the  law:  Brown  v.  Board  of  Supervisors,  124 
Cal.  274,  57  Pac.  82;  Trinity  etc.  Ry.  Co.  v.  Meadows,  73  Tex. 
32,  11  b.  W.  145,  3  L.  R.  A.  565;  Pennsylvania  E.  R.  Co.  v.  Marchant, 
119  Pa.  St.  541,  4  Am.  St.  Rep.  659,  13  Atl.  690. 

f.  Special  and  Peculiar  Damage. — To  entitle  a  property  owner  to 
compensation  for  damages  caused  by  a  public  improvement,  he  must  sus- 
tain special  injury  over  and  above  that  suffered  by  the  community  in  gen- 
eral. And  it  is  not  enough  that  the  injury  be  greater  in  degree  than  that 
suffered  by  the  public  generally;  it  must  be  greater  in  kind:  Metropol- 
itan etc.  E.  E.  Co.  V.  Goll,  100  111.  App.  323;  Van  De  Vere  v.  Kansas 
City,  107  Mo.  83,  28  Am.  St.  Eep.  396,  17  S.  W.  695;  Gates  v.  Kansas 
City  etc.  Ej .  Co.,  Ill  Mo.  28,  19  S.  W.  957.  ' '  The  damage  must  be  to  the 
property  or  its  appurtenances;  or  it  must  affect  some  right  or  interest 
which  the  owner  enjoys  in  connection  with  the  property,  not  shared 
or  enjoyed  by  the  public  generally.  The  damage  must  differ  in 
kind,  not  merely  in  degree":  Gilbert  v.  Greely  etc.  Ey.  Co.,  13  Colo. 
501,  22  Pac.  814. 

g.  Nominal  Damage. — Under  a  constitutional  provision  that  pri- 
vate property  shall  not  be  taken  or  damaged  for  public  use  without 
just  compensation,  the  gist  of  an  -xtiou  for  compensation  is  for 
substantial  damages,  and  not  merely  an  invasion  of  a  legal  right, 
and  therefore  nominal  damages,  as  such,  are  not  recoverable:  Swift 
v.  City  of  Newport  News  (Va.),  52  S.  E.  821. 

h.  Damage  to  Person. — It  seems  clear  that  the  damage  contem- 
plated by  the  constitutional  guaranty  that  private  property  shall 
not  be  taken  or  damaged  witliout  compensation  must  be  some  injury 
to  the  property  itself,  or  to  some  right  thereto  appurtenant,  as  dis- 
tinguished from  personal  inconvenience,  discomfort,  or  injury  to  the 
owner  or  occupant  ol  the  property:  Campbell  v.  Metropolitan  St. 
liy.  Co.,  82  Ga.  320,  9  S.  E.  iUiS;  liliuois  Cent.  E.  K.  Co.  v.  Trustees 
of  Schools,  212  111.  40G,  72  N.  E.  39.  This  question  most  frequently 
arises  in  case  of  annoyance  and  discomfort  occasioned  by  the  oper- 
ation of  railroads.  "The  framers  of  the  constitution  knew,"  to 
quote  from  Austin  v.  Augusta  T.  Ey.  Co.,  108  Ga.  G7.1,  34  S.  E.  852, 
47  L.  R.  A.  755,  "that  railroads  would  take  private  property,  would 
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damage  private  property  and  would  annoy  and  incoEvtMiiencc  the 
holders  of  private  property.  For  the  first  two  of  these  consequences 
they  provided  a  remed}'.  They  could  have  done  so  as  to  the  third. 
But  they  did  not  use  the  apt  words  to  show  that  such  was  their  in- 
tention. On  the  contrary,  the  guaranty  of  compensation  was  re- 
stricted to  damages  to  property,  not  damages  to  person.  They  not 
only  used  a  word  which  meant  actionable  wrong,  but  was  identical 
with  that  already  construed  in  Massachusetts,  and  the  equivalent 
of  injuriously  aflfected,"  which  at  that  time  had  been  finally  con- 
strued, under  the  English  condemnation  acts,  to  require  a  taking  or 
a  physical  interference  with  the  land,  or  some  right  appurtenant 
thereto,  in  order  to  entitle  the  plaintiflf  to  recover.  It  will  bo 
found  that  in  every  decision  by  this  court  where  a  plaintiff  was 
held  entitled  to  recover  for  damages  occasioned  by  works  of  public 
use  there  was  always  some  physical  interference  with  an  easement, 
right  of  way,  obstruction  of  the  street  near  the  premises,  or  some 
direct  invasion  of  an  appurtenance  connected  with  the  land." 

The  Georgia  court  then  held  that  to  "damage"  property,  within 
the  meaning  of  the  constitution,  there  must  be  some  physical  inter- 
ference with  property,  or  physical  interference  with  a  right  or  usf 
appurtenant  to  property;  and  therefore  a  railroad  company  is  not 
liable  to  the  owner  of  real  property  for  a  diminution  in  the  marker 
value  thereof,  resulting  from  the  making  of  noise,  or  from  the  sen<i- 
ing  forth  of  smoke  and  cinders,  in  the  prosecution  of  the  company's 
lawful  business,  which  does  not  physically  afi"eet  or  injure  the  prop- 
erty itself,  but  merely  cau.ses  personal  inconvenience  or  disconi 
fort  to  the  occupants  of  the  same:  See,  also,  the  principal  case, 
ante,  p.   8S9. 

i.  Damage  from  Taking  Part  of  Property. — Whenever  a  propose! 
public  use  causes  to  property,  no  part  of  which  is  taken,  an  injury 
of  such  a  character  as,  if  it  accrued  when  a  portion  of  the  property 
was  taken,  would  form  a  proper  element  of  the  damages  to  the  p;irt 
not  taken,  there  is  a  damage  within  the  scope  and  protectiou  oi 
the  constitutional  provision  that  private  property  shall  not  1m 
"damaged"  without  compensation:  Omaha  Horse  liy.  Co.  v.  C'ahli- 
Tramway  Co.,  32  Fed.  727.  The  use  of  the  word  "damaged,"  how- 
ever, does  not  affect  the  rule  of  compensation  in  condemnation  pro 
ceedings  in  which  either  the  whole  or  a  part  of  a  piece  of  property 
is  taken  for  a  public  use.  That  rule  is  the  same  as  to  property  act- 
ually taken,  in  whole  or  in  part,  as  it  was  before  tlie  change  in 
the    constitutional    limitation:   8t.    Louis    etc.    R.    R.    Co.    v.    Ku;i|iji. 

iw  Mo.  ;*.9r>,  Gi  s.  w.  ;?()(). 

j.  Consideration  of  Benefits. — Property  not  taken  by  a  public  im- 
provement is  not  "daniajjcd,"  unless  its  market  value  is  lessened. 
If  the  market  value  of  a  jiropcrty,  considering  the  Denefits  of  the  im- 
provement, is  as  great  or  i  vcii  irrcntcr  after  the  construction  oi  ;i 
railroad    or    the    completion    of    a    jMiMic    work,    the    i)roperty    caiiiiot 
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be  said  to  have  suflfered  damage  within  the  meaning  of  the  con- 
stitutional provision:  Eachus  v.  Los  Angeles  etc.  Ey.  Co.,  103  Cal. 
614,  42  Am.  St.  Rep.  149,  37  Pac.  750;  Hurt  v.  Atlanta,  100  Ga.  274, 
28  S.  E.  65;  Metropolitan  etc.  Ry.  Co.  v.  Stickney,  150  HI.  362,  37 
N.  E.  1098,  26  L.  R.  A.  773;  Schroeder  v.  City  of  Joliet,  189  111.  48, 
59  N.  E.  550,  52  L.  R.  A.  634. 

II.     Inte]T)retation  of  Guaranty  as  Applied  to  Particular  Injuries. 

a.  Change  in  Grade  of  Street. — Under  constitutional  provisions 
that  private  property  shall  not  be  "taken"  for  a  public  use  without 
compensation,  it  has  generally  been  held  that  a  municipality  incurs 
no  liability  to  abutting  owners  when  it  changes  tl  -•  grade  of  a 
street  or  highway.  But  under  constitutional  provisions  that  private- 
property  shall  not  be  "taken  or  damaged"  for  a  public  use  without 
compensation,  it  has  uniformly  been  held  that  where  a  city  or  county 
changes  the  natural  grade  of  a  street  or  highway,  or  changes  a  re- 
established grade  in  such  thoroughfares,  thereby  obstructing  the  right 
of  access  of  an  abutting  owner  and  inflicting  consequential  damages 
in  excess  of  the  benefits  derived  and  of  a  character  differing  in 
kind  from  the  damages  sustained  by  the  public  in  general,  the 
municipality  is  liable  to  him,  although  there  has  been  no  actual 
physical  invasion  of  his  land:  See  the  monographic  note  to  O'Brien 
V.  Pailadelphia,  30  Am.  St.  Rep.  837-845;  Eachus  v.  Los  Angeles  etc. 
Ry.  Co.,  103  Cal.  614,  42  Am.  St.  Rep.  149,  37  Pac.  750;  Eachus  v.  Los 
Angeles,  130  Cal.  492,  80  Am.  St.  Rep.  147,  62  Pac.  829;  Denver  v. 
Bonesteel,  30  Colo.  105,  69  Pac.  595;  City  of  Macon  v.  Wing,  113  Ga. 
90,  38  S.  E.  392;  Roughton  v.  Atlanta,  113  Ga.  948,  39  S.  E.  316;  City 
of  Bloomington  v.  Pollock,  141  111.  346,  31  N.  E.  146;  Layman  v. 
Beeler,  24  Ky.  Law  Rep.  174,  67  S.  W.  995;  Frankfort  v.  Edelen,  2(! 
Ky.  Law  Rep.  601,  82  S.  W.  279;  Less  v.  Butte,  28  Mont.  27,  98  Am. 
St.  Rep.  545,  72  Pac.  140,  61  L.  R.  A.  601;  Hickman  v.  City  of  Kan- 
sas, 120  Mo.  110,  42  Am.  St.  Rep.  684,  25  S.  W.  225,  23  L.  R.  A.  65S: 
Gardner  v.  St.  Joseph,  96  Mo.  App.  657,  71  S.  W.  63;  In  re  Chatham 
Street,  191  Pa.  St.  604,  1:3  Atl.  365;  Searle  v.  City  of  Lead,  10  S. 
Dak.  312,  73  N.  W.  101,  39  L.  R.  A.  345;  Brown  v.  City  of  Seattle, 
5  Wash,  35,  31  Pac.  313,  32  Pac.  214,  18  L.  R.  A.  161;  Blair  v. 
Charleston,  43  W.  Va.  62,  64  Am.  St.' Rep.  837,  26  S.  E.  341,  35  L. 
R.  A.  852.  If  a  city,  in  changing  the  grade  of  a  street,  leaves  dan- 
gerous holes  in  the  thoroughfare,  it  is  answerable  m  damages  to  the 
abutting  owner:  City  of  San  Antonio  v.  MuUaly,  11  Tex.  Civ.  App. 
596,  33  S.  W.  256. 

b.  Obstruction  of  Street — Interference  with  Right  of  Access. — 
Where  injury  is  occasioned  to  an  abutting  owner  by  an  improve- 
ment, made  by  a  city  or  a  railroad  corporation  in  the  street  in  front 
of  his  premises,  whereby  the  right  of  ingress  or  egress  is  injuriously 
affected,  t'. 's  is  generally  regarded  as  a  "damage"  to  property, 
which  must  be  compensated  under  tlic  law  of  eminent  domain:  Citv 
of  Pueblo  V.   Strait,  20   Colo.   13,  40   Am.   St.   Pup.   273,   36   Pac.    789, 


012  American  State  Reports,  Vol.   109.         [Wash. 

24  L.  R.  A.  392;  City  of  Macon  v.  Wing,  113  Ga.  90,  38  S.  E.  392; 
Chesapeake  etc.  Ry.  Co.  v.  Rice  (Ky.),  50  S.  W.  541;  Pennsylvania 
etc.  R.  R.  Co.  V.  Walsh,  124  Pa.  St.  544,  10  Am.  St.  Rep.  611,  17 
Atl.  186;  City  of  Houston  v.  Kleinecke  (Tex.  Civ.  App.),  26  S.  W. 
250.  The  damage  suffered  by  the  property  owner,  however,  roust,  in 
order  to  entitle  him  to  compensation,  be  special  to  him,  and  differ 
in  kind,  not  merely  in  degree,  from  that  suffered  by  members  of 
the  community  generally.  An  improvement  or  obstruction  in  a  street 
near  his  property  but  on  which  his  property  does  not  abut,  or  an 
obstruction  or  improvement  in  a  street  on  which  his  property  does 
abut  but  not  in  front  of  his  premises,  ordinarily  docs  not,  except 
where  his  access  to  the  general  system  of  public  highways  of  the 
municipality  is  cut  off  or  very  substantially  impaired,  enable  him 
to  recover  damages  under  a  constitutional  provision  that  private 
property  shall  not  be  taken  for  a  public  use  without  just  com 
pensation:  Gilbert  v.  Greely  etc.  R.  R.  Co.,  13  Colo.  501,  22  Pac 
814;  Union  Pac.  Ry.  Co.  v.  Foley,  19  Colo.  280,  35  Pac.  542;  Aldricli 
V.  Metropolitan  etc.  R.  R.  Co.,  195  111.  456,  63  N.  E.  155,  57  K  K. 
.V.  237;  Davis  v.  County  Commissioners,  153  Mass.  218,  26  N.  E. 
848,  11  L.  R.  A.  750;  Putnam  v.  Boston  etc.  Corp.,  1S2  Mass.  351, 
65  N.  E.  790;  Rochette  v.  Chicago  etc.  Ry.  Co.,  .^2  Minn.  201,  2(i 
X.  W.  140;  Rude  v.  City  of  St.  Louis,  93  Mo.  408,  6  S.  W.  257; 
ilartman  v.  Pittsburg  Incline  Plane  Co.,  159  Pa.  St.  442,  28  Atl. 
145.     See,   in   this   connection,   the   principal   case,   ante,   p.    889. 

Where  the  right  of  access  to  property  is  impaired  or  destroyed, 
and  the  owner  is  thereby  specially  injured,  by  the  construction  ol' 
a  viaduct  in  a  street,  either  by  the  city  or  a  railroad  company,  he 
is  "ilaniaged"  within  the  meaning  of  the  constitution:  City  of  Pueblo 
V.  Strait,  20  Colo.  13,  46  Am.  St.  Rep.  273,  36  Pac.  789.  24  L.  R.  A. 
.'.92;  Rigncy  v.  City  of  Chicago,  102  111.  64;  Camden  Interstate  Ry. 
Co.  v.  Smiley,  27  Ky.  liaw  Kep.  134,  84  S.  W.  52.'!;  Spencer  v. 
Metropolitan  St.  Ry.  Co.,  120  Mo.  lot,  23  S.  W.  126,  22  L.  R.  A. 
(KIS;  City  of  Chicago  v.  Taylor,  125  U.  S.  161,  8  Sup.  Ct.  Rep.  82(). 
31  L.  ed.  638.  And  the  same  is  true  where  a  railway  company  throws 
up  an  embankment  in  the  street  in  front  of  private  property,  or 
changes  the  grade  of  the  street,  so  as  to  interfere  with  the  owner's 
right  of  access:  Hot  Springs  R.  R.  Co.  v.  \\'illianison,  4~)  Arli.  429; 
Chicago  etc.  R.  R.  Co.  v.  Ayres,  10(5  III.  511;  Atcliison  etc.  Ky.  Co. 
v.  Pratt,  53  111.  App.  203;  Fort  Scott  etc.  Ry.  Co.  v.  Fox,  42  Kan. 
490,  22  Pac.  5>S3;  Leavenworth  etc.  Ry.  Co.  v.  Curtan,  51  Kan.  i:;2. 
33  I'ac.  297;  Yates  v.  Big  Sandy  Ry.  Co.  (Ky.),  89  S.  W.  IdS; 
Farrar  v.  Midland  Hlec.  ]ly.  Co.,  101  Mo.  App.  140,  74  S.  W.  ."jIMI; 
Chicago  etc.  Ry.  Co.  v.  Jhiz.'ls.  2(1  Neb.  :!(;4,  42  \.  W.  9:!;  McC^uaid 
v.  Portland  etc.  Ry.  C,,.,   ] -,   or.   2:;7.  22   Pac.  S!)9. 

c.  Obstruction  of  Light  and  Air.— -Along  with  tlie  easement  of 
access  is  placed  the  easi  hh  m  <>\'  \\'^]\t  ami  air,  the  one  no  more  im 
|)ortant  than  the  other,  (  .\(  rjit  in  decree.  And  the  l;nv  is  settled 
that    an    aluitting  lot    ewner    lias   :i    riL:;il    to   i  Ix^   iniol>st  rncted    passage 
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of  light  and  air  from  the  public  street  to  his  property,  regardless  of 
the  ownership  of  the  fee:  First  Nat.  Bank  v.  Tyson,  133  Ala.  459, 
91  Am,  St.  Eep.  46,  32  South.  144,  59  L.  E.  A.  399;  Townsend  v. 
Epstein,  93  Md.  537,  86  Am.  St.  Eep.  441,  49  Atl.  629,  52  L.  E.  A. 
409;  monographic  note  to  Field  v.  Barling,  41  Am.  St.  Eep.  324. 
An  obstruction  of  this  easement,  by  the  construction  of  an  elevated 
roadway  or  a  high  railway  trestle  in  the  street,  is  a  "damage"  to 
the  adjoining  property  within  the  meaning  of  the  constitutional  pro- 
vision that  private  property  shall  not  be  taken  or  damaged  without 
just  compensation:  State  v.  Superior  Court,  26  Wash.  278,  66  Pac. 
385;  Seattle  Transfer  Co.  v.  City  of  Seattle,  27  Wash.  520,  68  Pac. 
90;  L.  S.  Adams  v.  Chicago  etc.  E.  E.  Co.,  39  Minn.  286,  12  Am.  St. 
Eep.  644,  39  N.  W.  629,  1  L.  E.  A,  493;  note  to  Mordhurst  v.  Ft. 
Wayne  etc,  Co.,  106  Am.  St,  Eep.  265, 

d.  Imposition  of  Additional  Servitude  on  Street, — The  imposition 
of  an  additional  servitude  on  a  public  street  or  highway,  such  as 
the  construction  and  operation  of  a  railroad,  may  ' '  damage ' '  abut- 
ting property,  so  that  the  owner  thereof  is  entitled  to  compensation 
under  the  rule  that  private  property  shall  not  be  taken  or  damaged 
without  just  compensation:  Penn  Mutual  Life  Ins,  Co,  v,  Heiss,  141 
111,  35,  33  Am,  St,  Eep,  273,  31  N,  E,  138;  De  Geofroy  v.  Merchants' 
etc,  Ey,  Co.,  179  Mo.  698,  101  Am.  St.  Eep.  524,  64  L.  E.  A.  9.59, 
79  S,  W,  386;  Omaha  etc,  E.  E.  Co.  r.  Janecek,  30  Neb.  276,  27  Am. 
St.  Eep,  399,  46  N,  W.  478,  The  question  of  what  constitutes  an  ad- 
ditional servitude  in  streets  and  highways  has  been  so  recently  con- 
sidered in  this  series  (see  the  extended  note  to  Mordhurst  v.  Ft, 
Wayne  etc.  Co.,  106  Am.  St.  Eep.  232-268),  that  we  shall  refrain 
from  entering  into  the  question  further  at  this  time. 

e.  Closing  or  Vacation  of  a  Street  or  Highway,  by  municipal 
authority,  in  the  prosecution  of  an  improvement  of  a  public  nature, 
does  not  ordinarily  constitute  a  "taking"  or  "damaging"  of  neigh- 
boring or  abutting  property,  unless  the  access  from  such  property 
to  the  general  system  of  highways  of  the  municipality  i=  substantially 
impaired  or  entirely  cut  off.  Damages  sustained  by  a  property  owner 
of  the  same  kind  as  those  suffered  by  the  public  in  general  and  dif- 
fering therefrom  only  in  degree,  are  usually  not  recoverable:  Levee 
District  v.  Farmer,  101  Cal.  178,  35  Pac.  569,  23  L.  E.  A.  388;  City  of 
East  St.  Louis  v.  O'Flynn,  119  111.  200,  59  Am.  rlep.  795,  10  N.  E. 
395;  Winnetka  v.  Clifford,  201  111.  475,  66  N.  E.  384;  Stanwood  v. 
City  of  Maiden,  157  Mass.  17,  31  N.  E.  702,  16  L.  E.  A.  591;  Pearsall 
v.  Board  of  Supervisors,  74  Mich.  558,  42  N.  W.  77,  4  L.  E.  A.  193; 
Glasgow  V,  St.  Louis,  107  Mo.  198,  17  S.  W.  743;  McGee's  Appeal, 
114  Pa.  St.  470,  8  Atl.  237;  Howell  v.  Morrisville  (Pa.  St.),  61  Atl. 
932.  Diminishi-^g  the  width  of  a  street  is  held  not  to  entitle  an 
abutting  ^wner  to  compensation:  Brown  v.  Board  of  Supervisors, 
124  Cal.  274,  57  Pac.  82.  So,  the  vacation  of  a  road  by  a  railroad 
company,  where   it   substitutes   another   therefor,   does   not   render   it 
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answerable  in  (^-magcs  to  a  land  owner:  Rockafeller  v.  Northern  Cent. 
Tty.   Co.    (Pa,    St.),   61   Atl.    9C0. 

But  if  the  vacation  of  a  street  destroys  or  substantially  impairs 
a  lot  owner's  rij^ht  of  access,  his  property  is  "damaged,"  and  the 
public  must  make  just  compensation  therefor:  City  of  Chicago  v. 
Burcky.  1.58  111.  103,  49  Am.  St.  Rep.  142,  42  N.  E.  178,  29  L.  R.  A. 
568;  Heinrich  v.  City  of  St.  Louis,  125  Mo.  424,  28  S.  W.  626,  46 
Am.  St.  Rep.  490,  and  note.  See,  too,  Texarkana  v.  Leach,  66  Ark. 
40,  74  Am.  St.  Rep.  68,  48  S.  W.  807. 

f.  Erection  of  Objectionable  Buildings. — The  constitutional  guar- 
anty that  private  property  shall  not  bo  taken  or  damaged  for  a 
public  use  without  compensation  is  not  violated,  in  respect  to  owners 
of  ;  djacent  property  who  f^o  not  snlfor  special  damages  from  the 
structure  and  the  incidents  thereof,  where  a  city  erects  a  fire-engine 
house  (Van  De  Vere  v.  Kansas  City,  107  Mo.  83,  28  Am.  St.  Rep. 
396,  17  S.  W.  695),  or  a  prison  (Long  v.  City  of  Elberton,  109  Ga. 
28,  77  Am.  St.  Rep.  363,  34  S.  E.  333,  46  L.  R.  A.  428),  or,  perhaps,  a 
smallpox  hospital  or  pesthouse:  Frazer  v.  City  of  Chicago,  186  111. 
480,  78  Am.  St.  Rep.  296,  57  N.  E.  1055,  51  L.  R.  A.  306.  Compare, 
however,  Anable  v.  Board  of  Commissioners,  34  Ind.  App.  72,  107 
Am.  St.  Rep.  173,  71  N.  E.  272;  City  of  Paducah  v.  Allen,  111  Ky. 
361,  98  Am.  St.  Rep.  422,  63  S.  W.  981;  Baltimore  v.  Fairfield  Imp. 
Co.,  87  Md.  352,  67  Am.  St.  Rep.  344,  39  Atl.  1081,  40  L.  R.  A.  494. 
But  it  has  been  held  that  a  railroad  company  is  liable  to  adjacent 
property  owners  in  damages  where  it  erects  and  operates  stockpens: 
Bramlette  v.  Lcuisville  etc.  R.  R.  Co.,  24  Ky.  Law  Rep.  180,  68 
S.  W.  145.  So  the  location  and  operation  of  an  electric  plant  may 
entitle  neighboring  property  owners  to  compensation  under  the  law 
of  eminent  domain:  City  of  Greenville  v.  Alland  (Tex.  Civ.  App.),  27 
S.  W.  292. 

g.  Noise,  Smoice,  and  Cinders  from  Railroad. — The  i  revailing  opin- 
ion is  that  injuries  occasioned  to  a  person  through  the  prudent 
operation  of  railroads  from  noise,  vibration,  smoke,  cinders,  and  the 
like,  when  suITered  by  him  in  common  with  other  members  of  the 
community,  though  perhaps  in  greater  degree,  and  affecting  his  per- 
sonal convenience  and  comfort  rather  than  the  coi-jjus  of  his  prop- 
erty, or  rights  thrreto  appurtenant,  although  lessening  its  market 
value,  do  not  entitle  lilin  to  compensation  un  ler  constitutional  pro- 
visions that  ])rivate  property  shall  not  be  taken  r  damaged  for 
public  use  without  compcnsntion:  See  the  principal  case,  ante,  p. 
889;  Campbell  v.  Metropolitan  St.  R.  R.  Co.,  82  Ga.  320,  9  S.  E. 
1078;  Austin  v.  Augusta  T.  Ky.  Co.,  .108  Ga.  671,  34  S.  K.  S.")2,  47  L. 
R.  A.  755;  Aldrich  v.  Metropolitan  etc.  R.  R.  Co.,  195  111.  456,  03  N.  E. 
1.j5,  57  L.  R.  A.  237;  Illinois  Cent.  R.  R.  Co.  v.  Trustees  of  Schools. 
212  111.  406,  72  N.  E.  ;;!»;  N(  w  Oil.  aiis  (to.  R.  R.  Co.  v.  IJarton,  4:; 
La.  Ann.  171,  9  South.  J!);  Carroll  v.  Wis.-oiisin  Cent.  R.  R.  Co.,  !i> 
Minn.  1C>S,  11  X.  W.  CCl;  i'l  ni;>\  i  vn  nia  i;.  \l.  Co.  v.  Li  j>pin.'ot  t , 
IK;    Pa.   St.   -171.'.   2    Atn.   Si.    i;.  ;..    >>]-,   !)    Atl.    S]  \  ■    I'cn  iisvl  van  i;i    i:.    II. 
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Co.  V.  Marchant,  119  Pa.  St.  541,  4  Am.  St.  Eep.  659,  13  Atl.  690; 
.Tones  v.  Erie  etc.  R.  E.  Co.,  151  Pa.  St.  30,  31  Am.  St.  Eep.  722,  25 
Atl.  134,  17  L.  R.  A.  758. 

The  case  of  St.  Louis  etc.  Ey.  Co.  v.  Shaw  (Tex.  Civ.  App.),  88 
S.  W.  817,  may  possibly  lend  itself  to  a  contrary  conclusion.  Per- 
haps, however,  the  noise,  smoke,  and  vibration  in  that  case  amounted 
to  a  private  nuisance.  If  the  noise  and  disturbance  caused  by  the 
trains  and  locomotives  of  a  railroad  company  are  such  as  would, 
in  the  absence  of  legislative  authority,  constitute  an  actionable 
nuisance,  the  existence  of  such  authority  in  no  way  relieves  them 
of  the  damaging  effect,  so  as  to  take  away  from  property  owners 
their  right  to  redress,  or  so  as  to  convert  what  was  before  ac- 
tionable into  a  case  of  damnum  absque  injuria:  Chicago  etc.  Ey. 
Co.  v.  Darke,  148  111.  226,  35  N.  E.  750;  Illinois  Cent.  E.  E.  Co.  v. 
Kuehle,  95  111.  App.  185;  Baker  v.  Boston  etc.  Ey.  Co.,  183  Mass. 
178,  66  N.  E.  711;  Pennsylvania  E.  R.  Co.  v.  Angel,  41  N.  .1.  Eq. 
316,  56  Am.  Eep.  1,  7  Atl.  432;  Missouri  etc.  Ry.  Co.  v.  Anderson, 
36  Tex.  Civ.  App.  121,  81  S.  W.  781. 

And  where  the  disturbance  and  annoyance  incident  to  the  con- 
struction and  operation  of  a  railroad  visit  special  injuries  upon  a 
property  owner,  differing  in  kind  from  those  sustained  by  the  pub- 
lic generally,  as  when  the  smoke,  cinders,  and  ashes  from  passing 
trains  are  precipitated  upon  his  dwelling  or  cultivated  field,  property 
is  "taken  or  damaged"  within  the  meaning  of  the  constitutional 
guaranty:  Chicago  etc.  E.  E.  Co.  v.  Atterbury,  156  111.  281,  40  N.  E 
826;  Calumet  etc.  Dock  Co.  v.  Morawetz,  195  111.  398,  63  N.  E.  165 
Illinois  Cent.  E.  E.  Co.  v.  Turner,  97  111.  App.  219;  Davenport  etc 
Ry.  Co.  v.  Sinnet,  111  111.  App.  75;  Elizabeth  etc.  R.  R.  Co.  v 
Combs,  73  Ky.  (10  Bush)  382,  19  Am.  Rep.  67;  Henderson  Belt  R 
R.  Co.  V.  Dcchamp,  95  Ky.  219,  24  S.  W.  605;  Baltimore  Belt  R.  R 
Co.  V.  Sattler,  100  Md.  306,  59  Atl.  654;  Adams  v.  Chicago  etc.  R.  E 
Co.,  39  Minn.  286,  12  Am.  St.  Eep.  644,  39  N.  W.  629,  1  L.  E.  A.  493; 
Omaha  etc.  E.  E.  Co.  v.  Janecek,  30  Neb.  276,  27  Am.  St.  Eep.  399, 
46  N.  W.  478;  Lahr  v.  Metropolitan  Elevated  E.  R.  Co.,  104  N.  Y. 
268,  10  N.  E.  528;  Columbus  etc.  Ry.  Co.  v.  Gardner,  45  Ohio  St. 
309,  13  N.  E.  69;  Gainsville  etc.  Ry.  Co.  v.  Hall,  78  Tex.  169,  22  Am. 
St.  Rep.  42,  14  S.  W.  259,  9  L.  R.  A.  298;  Missouri  etc.  Ry.  Co.  v. 
Calkins  (Tex.  Civ.  App.),  79  S.  W.  852;  Stockdale  v.  Rio  Grande  etc. 
Ry.  Co.,  28  Utah,  201,  77  Pae.  849. 

The  noise  and  jarring  occasioned  by  passing  trains  are  often  con- 
sidered as  elements  of  damage  in  determining  the  amount  of  com- 
pensation to  which  one  owning  property  in  close  proximity  to  a 
railroad  is  entitled:  See  the  monographic  note  to  Board  of  Trade  Tel. 
Co.  V.  Darst,  85  Am.  St.  Rep.  309;  Chicago  etc.  R.  R.  Co.  v.  Leah, 
152  111.  249,  38  N.  E.  556;  Illinois  Cent.  R.  R.  Co.  v.  Turner,  194 
III.  575,  62  N.  E.  798;  Board  of  County  Commrs.  v.  St.  Paul  etc. 
R.  R.  Co.,  28  Minn.  503,  11  N.  W.  73.  But  it  is  said  that  the 
effect  of  noise  and  smoke  are  considered,  not  as  independent  elements 
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of  damage,  but  as  tending  to  prove  the  value  of  the  property  after 
the  railroad  has  taken  or  damaged  it  or  some  right  appurtenant  there- 
to: Austin  V.  Augusta  etc.  Ry.  Co.,  108  Ga.  671,  34  S.  E.  852,  47  L. 
B.  A.  755. 

h.  Pollution  of  Waters  by  Sewage. — The  pollution  of  the  waters  of 
a  stream  by  the  sewage  of  a  city,  to  the  injury  of  the  property  of 
riparian  owners,  is  usually  considered  to  bo  a  "taking  or  damag- 
ing" of  property  within  the  meaning  of  constitutional  provisions 
that  private  property  shall  not  be  taken  or  injured  for  public  ust- 
without  just  compensation:  See  the  monographic  note  to  Winchell 
V.  Waukesha,  84  Am.  St.  Rep.  924-926,  where  the  authorities  on 
this  question  are  collected.  This  doctrine  is  applied  in  New  Odorless 
Sewerage  Co.  v.  Wisdom,  30  Tex.  Civ.  App.  224,  70  S.  W.  354,  where 
the  sewer  system  of  a  city  was  constructed  and  operated  by  a  private 
corporation,  and  occasioned  an  injury  to  farming  lands. 

1.  Flooding  of  Land. — Where,  in  the  course  of  a  public  improve- 
ment, the  waters  of  a  stream  are  dammed  back  and  made  to  per- 
manently flood  and  overflow  adjacent  land,  such  land  is  "taken  or 
damaged,"  and  the  owner  must  be  compensated  for  his  loss:  Freder- 
icks V.  Pennsylvania  Canal  Co.,  148  Pa.  St.  317,  23  Atl.  1067;  Pum- 
pelly  V.  Canal  Co.,  80  U.  S.  (13  Wall.)  166,  20  L.  ed.  557;  King 
V,  United  States,  59  Fed.  9. 

The  liability  which  attends  the  interference  with  surface  waters, 
either  by  impeding  or  accelerating  its  flow,  to  the  injury  of  neigh 
boring  property,  is  discussed  at  length  in  the  monographic  note  to 
Mizell  V.  McGowan,  85  Am.  St.  Rep.  715-735.  Under  constitutional 
provisions  that  private  property  shall  not  be  damaged  for  a  public 
use  without  compensation,  it  is  clear  that  a  municipal  corporation 
or  railroad  company  which,  in  making  improvements,  interferes 
with  the  natural  flow  of  surface  water  to  the  extent  of  casting  it 
in  a  body  upon  private  premises,  must  respond  in  damages  for  the 
diminution  in  value  which  the  property  suffers:  Rudcl  v  Los  An- 
geles County,  118  Cal.  281,  Pac.  50  Pac.  400;  Mayor  etc.  of  Albany  v. 
Sikes.  94  Ga.  30,  47  Am.  St.  Rep.  132,  20  S.  E.  257,  26  L.  R.  A.  653;  City 
<.f  Mt.  Sterling  v.  Jephson  (Ky.),  53  S.  W.  1046;  Stith  v.  Louisville 
etc.  R.  R.  Co.,  109  Ky.  1G8.  58  S.  W.  600;  Louisville  etc.  R.  R.  Co. 
v.  Brinton,  109  Ky.  180,  58  S.  W.  604;  Kaney  v.  Hinds  County,  7S 
Miss.  .".OS,  28  South.  875;  In  re  Chatham  Street,  191  Pa.  St.  604,  4.T 
Atl.  ?>€,');  note  to  Board  of  Trade  Tel.  Co.  v.  Dar.st,  85  Am.  St.  Rep. 
.'502.  It  seems,  ho'.vover,  that  the  constitutional  guaranty  docs  not 
render  a  municipality  lialih-  to  a  lot  owner  whose  property  is  darnafjfd 
by  a  change  in  the  grade  of  a  street  wlureliy  surface  waters  ar.' 
thrown  upon  it,  if  a  private  iniliviiiiial  or  corporation  might  luivc 
inflicted  a  like  injury  witliout  liiiig  answerable  to  the  lot  owner 
then  for:  Jordan  v.  City  of  Benwond.  -12  W.  Va.  312,  57  Am.  St.  \li\>. 
,S59,  26  S.  E.  206,  36  L.  R.  A.  r,l!>.  In  other  words,  the  flow  of  sur- 
face water  upon  propc  rty,  thougii  causing  injury,  causcij  by  a  change 
i'l  the  grade  of  a  street,  will  not  rcnil.r  a   t-ity  liable  in   damages;   but 
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if  th«  municipality  thereby  collects  a  body  of  water,  so  that  it 
ceases  to  be  a  mere  drainage  of  surface  water,  and  casts  it  in  a  mass 
upon  a  lot,  it  is  answerable:  McCray  v.  Town  of  Fairmont,  46  W. 
Va.   442,   33   S,   E.   245. 

j.  Removal  of  Lateral  Support. — If  a  municipal  corporation  or  a 
railroad  company,  in  making  improvements,  removes  the  lateral  sup- 
port to  adjacent  property,  this  amounts  to  a  "taking  or  damaging" 
within  the  constitutional  guaranty  that  private  property  shall  not 
be  taken  or  damaged  for  public  use  without  compensation:  McCullough 
v.  St.  Paul  etc.  Ey.  Co.,  52  Minn.  12,  53  N,  W.  802;  City  of  Platta- 
mouth  V.  Boeck,  32  Neb.  297,  49  N.  W,  167;  Hosier  v.  Oregon  etc. 
Nav.  Co.,  39  Or.  256,  87  Am.  St.  Rep.  652,  64  Pac.  453;  Snyder  v. 
Lancaster  (Pa.),  11  Atl.  872;  Stearns  v.  City  of  Richmond,  88  Va. 
992,  29  Am.  St.  Rep.  758,  14  S.  E.  847;  Johnson  v.  St.  Louis,  137 
Fed.  439.  In  this  last  case  a  city  was  held  answerable  where  in 
constructing  a  sewer  close  to  the  foundations  of  a  building  it  caused 
them  to  settle.  See,  in  this  connection,  the  note  to  Board  of  Trade 
Tel.  Co.  V.  Darst,  85  Am.  St.  Rep.  303. 
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[39  Wash.   631,  81  Pac.   1089.] 

MASTER  AND  SERVANT — Independent  Contractor,  Liability 
of  Employes  of. — If  one  who  employs  an  independent  contractor  is 
not  under  any  duty  to  furnish  him  with  appliances  with  which  to 
work,  it  is  the  duty  of  such  independent  contractor  alone,  for  the 
broach  of  which  his  employes  cannot  recover  of  the  original  em- 
ployer, though  injured  thereby,      (p.  920.) 

CONTRACTOR. — The  Relation  of  an  Independent  Contractor 
Under  a  Person  Having  a  Contract  with  the  Government  is  not 
changed  by  the  fact  that  general  supervision  over  his  work  is  exer- 
cised by  the  principal  contractor  and  by  the  government,  to  both 
of  whom  the  result  of  his  work  is  required  to  be  satisfactory,  (p. 
920.) 

MASTER  AND  SERVANT — Independent  Contractor.— Even  if 
the  princip;;!  contractor  is  under  the  duty  of  furnishing  an  indepcnd 
ent    contractor  under   him   with  appliances  with   which   to   work,   tbi.s 
duty  will  be  fulfilled  by  furnishing  them  on  request,  if  they  can   be 
provided,   wh^re   they   have   been   so   furnished,     (p.    920.) 

MASTER  AND  SERVANT— Liability  to  Employes  of  an  In- 
dependent Contractor  for  not  Furnishing  Proper  Appliances. — Con- 
ceding it  to  be  the  duty  of  the  principal  contractor  to  furnish  ap 
pliances  with  which  an  independent  contractor  and  his  emj)loye3  shall 
work,  still  such  principal  contractor  is  not  rendered  liable  to  the 
servants  of  the  independent  contractor  by  the  fact  that  his  fellow- 
servants,  instead  of  asking  where  the  proper  appliances  could  be 
found,  went  to  a  pile  of  iron  and  selected  a  bar  which  they  used,  and 
the  defects  in  which  caused  the  injury  to  such  servant,  (pp.  920, 
921.) 
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MASTER  AND  SERVANT— Principal  Contractor  and  Inde- 
pendent Contractor  and  Their  Duties  to  Their  Employes. — As  an  in- 
tlepciidi  lit  coiitnu'tor  owes  to  his  employes  the  tluty  of  furnishing 
reasonably  safe  appliances,  the  principal  contractor  has  the  rij^ht 
to  prcHiiiue  that  sudi  inilepentlent  contractor  will  observe  his  oblig;;i- 
tions  toward  his  employes;  and  if  it  is  the  <luty  of  the  principal 
fontractor  to  furnish  suitable  appliances  to  the  indepoudint  con 
tractor,  the  former  has  the  right  to  presume  that  tlie  latter  will 
request  them  through  some  one  having  authority,  and  is  not  liable 
because,  without  sucL  n quest,  ^uch  independent  contractor  or  his 
servants  selected  a  defective  appliance,  the  use  of  which  caused  in 
jury  to  one  of  his  servants,      (pp.  1)20,  921.) 

MASTER  AND  SERVANT— Reasonably  Safe  Place  in  Which 
to  Work,  Master  When  not  Liable  lor  not  Furnishing. —  If  a  servant 
is  in  ab  good  a  position  as  the  master  for  ascertaining  and  under- 
standing the  situation,  and  equally  well  knows  and  appreciates  the 
conditions,  he  cannot  be  allowed  to  complain  for  injuries  sustained 
by    working    therein,      (p.    921.) 

MAbTER  AND  SERVANT — Independent  Contractor,  When  not 
Liable  for  Acts  of. — The  principal  contractor  is  not  concerned  with 
the  details  of  the  performance  of  the  work  of  an  independent  con- 
tractor, ami  is  not  required  to  know  whether  he  is  using  appliances 
which  were  unsafe  for  his  employes,  and  is  not  liable  to  the  em- 
ployes of  such  independent  contractor  because  he  uses  unsafe  ap- 
pliances resulting  in   their  injury,      (p.   923.) 

MAb'iijR  AND  SsEK V iiiN a' — inspection.  Duty  of,  When  Rests 
on  Servant. — \\  hen  the  nature  of  the  work  in  waich  a  servant  is 
employed  necessarily  constantly  changes,  and  a  safe  place  one  moment 
may  become  a  dangerous  one  next  by  tue  ordinary  ami  neccosarj* 
operation  of  the  work,  and  witiiout  fault  on  tlie  part  of  anyone,  :> 
servant  working  under  these  conditions  must,  to  a  certain  extent, 
be  his  own  inspector,  and  cannot  complain  because  his  master,  vvitli 
less  opportunity  tnan  he,  tails  in  a  given  instance  to  detect  oi 
anticipaie   an   unexpected    occurrence.      (,p.    923.) 

MASTER  AND  SERVANT. — An  employe  who  stands  under  a 
heavy  suspended  steel  plate,  knowing  its  tendency  to  swing,  ami 
where  tlitre  is  obvious  possibility  that  the  plate  may  fall  and  inllict 
serious  injury,  is  guilty  of  contributory  negligence,  and  cannot  re- 
cover iL  injured  by  sueli  falling,      t^pp.  923,  i>2-l.) 

Benson,  liall  &  liiggins,  lor  the  uppeliant. 

Kerr  &  McCord,  for  the  respondent. 

'*^*^  liOOT,  J.  Appellant  was  employed  as  a  carpenter  by 
respondent,  a  corporation,  engaged  in  buudmg  the  oattiesJiip 
"Nebraska"  for  the  Liiited  ibtates  government.  liesponUent 
had  in  its  employ  over  seven  hundred  mexi,  some  worKiug  by 
the  hour,  some  by  the  day,  ami  .some  by  contract,  on  certain 
portions  ot"  the  work,  I'or  lixed  amounts.  Appellant's  duties 
required  him  to  go  irom  place  lo  place  about  said  ship,  put 
ting  in  and  changing  slancliioiis  or  shores,  used  to  suppoi'l 
the  ves.-5ei  in  position.  One  Iveliy  liad  a  contract  Irom  rc- 
.spondent  to  place,  upon   llie  sid»'s  ol    tin'  sliip,  certain  steel 
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plates.  He  was  to  be  paid  a  gross  sum  for  doing  said  work, 
lie  was  given  full  power  to  hire  and  discharge  men,  and  had 
the  control  and  supervision  of  them  while  engaged  in  the 
work,  they  all  being  subject,  however,  to  the  general  rules  of 
the  shipyard.  The  work  was  required  to  be  satisfactory  to 
respondent  and  the  United  States  government,  both  of  whom 
had  superintendents  about  the  premises.  The  appliances  used 
by  Kelly  were  furnished  by  respondent,  although  the  written 
contract  between  them — which  appears  to  have  been  the  only 
contract  governing  them — is  silent  as  to  who  should  furnish 
the  tools  and  appliances. 

On  the  sixteenth  day  of  November,  1903,  while  appellant 
was  working  in  the  vicinity  of  some  of  Kelly's  workmen,  he 
was  seriously  injured  by  the  falling  of  a  steel  plate,  weighing 
about  two  thousand  pounds.  In  raising  this  plate,  a  chain 
and  tackle  were  fastened  to  an  iron  bar,  placed  lengthwise 
across  a  manhole  extending  about  nine  inches  on  each  side  of 
said  opening,  which  was  eighteen  inches  in  diameter.  By  chains 
extending  from  the  tackle  to  the  plate,  the  latter  was  raised 
from  the  floor  to  the  side  of  the  ship,  where  said  plate  was  to 
be  adjusted.  While  the  plate  was  suspended  in  the  air,  ap- 
pellant helped  shove  and  "steady"  it  awhile,  and  then  pro- 
ceeded to  do  something  about  his  own  work  under  said  sus- 
pended plate. 

In  attempting  to  get  the  plate  into  proper  position  on 
*^^*  the  side  of  the  vessel,  one  of  the  workmen,  in  using  a 
wrench  as  a  lever  to  push  the  plate  along,  let  said  wrench  slip, 
which  caused  the  plate  to  swing  back  on  the  chain,  and,  by  its 
swinging  motion  and  momentum,  to  occasion  a  slipping  of  the 
iron  bar  supporting  the  tackle.  One  end  of  the  bar  thereupon 
came  through  the  opening,  releasing  the  tackle,  and  permit- 
ting the  plate  to  fall. 

It  appears  by  the  evidence  that  an  appliance,  known  as 
a  grappling  hook  or  as  a  clamp,  could  have  been  used  in- 
stead of  the  iron  bar ;  and,  if  properly  adjusted,  would  have 
avoided  this  accident.  Two  of  the  workmen  went  to  the  tool 
house  to  get  such  an  appliance  but  were  told  by  the  keeper 
in  charge  thereof  that  there  was  no  such  appliance  there  at 
that  time.  It  appears  by  the  evidence  that  there  were  prob- 
ably such  appliances  about  the  yard.  No  request  for  such 
was  made  of  any  superintendent,  foreman,  or  officer  of  re- 
spondent. The  workmen  selected  the  iron  bar  from  certain 
of  respondent's  material  found  near  by. 
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Appellant  instituted  this  action  ajrainst  respondent  to  re- 
cover damnfjes  occasioned  by  reason  of  tjie  injuries  sustained 
a.s  aforesaid.  At  the  close  of  his  ca.se,  a  motion  for  nonsuit 
was  sustained  by  the  trial  court.  From  the  judpnent  of  dis- 
missal, this  appeal  is  taken.  It  is  claimed  by  appellant  that 
it  was  respondent's  duty  to  furnish  a  reasonably  safe  appli- 
ance to  Kelly  for  raising  these  plates,  and  that,  inasmuch  as 
it  did  not  do  so,  it  must  respond  in  damages  to  appellant  for 
the  injuries  he  sustained. 

In  the  first  place,  the  only  contract  shown  to  exist  between 
respondent  and  Kelly  does  not  place  upon  respondent  any 
obligation  to  furnish  any  tools  or  appliances.  In  the  ne.xt 
place,  it  does  not  appear  that  respondent,  or  any  of  its  officers, 
superintendents,  or  foremen  refused  to  furnish  necessary  and 
safe  appliances.  The  unsafe  appliance  was  not  furnished  by 
respondent.  There  is  no  evidence  that  respondent,  or  any  of 
its  agents,  knew  anything  about  Kelly's  men  having  taken  or 
used  the  iron  bar  in  question.  These  ^^'^  men  went  upon  their 
own  motion  and  selected  the  bar  in  question.  There  is  noth- 
ing to  show  that  grappling  hooks  could  not  have  been  ob- 
tained, if  requested  of  respondent's  officers  or  foremen.  It 
appears  that  there  w-ere  doubtless  some  of  these  appliances 
on  the  premises.  If  there  was  any  obligation  on  the  part  of  re- 
spondent to  furnish  Kelly  with  appliances,  it  was  a  duty  due  to 
Kelly,  and  for  any  breach  thereof  it  would  be  holden  to  Kelly, 
and  not  to  appellant.  That  Kelly  was  an  independent  con- 
tractor is  shown  by  the  written  contract  in  evidence.  This 
relationship  was  not  changed  by  the  fact  that  general  super- 
vision was  exercised  over  his  work  by  respondent  and  the 
government,  to  both  of  whom  the  result  of  his  work  was  re- 
quired to  be  satisfactor>^  The  choice  of  men,  appliances  and 
methods  was  left  to  him,  and  for  any  negligence  touching  any 
of  these  matters,  he,  and  not  respondent,  was  answerable. 

Even  conceding  it  to  have  been  the  duty  of  respondent 
to  furnish  Kelly  with  appliances— and  this  is  not  shown  by  the 
evidence — this  duty  would  be  fullilled  by  delivering  suital)le 
appliances  to  Kelly  upon  his  reciuest  therelor.  If  there  wei-e 
such  appliances  provided  in  the  yard  where  Kelly  could  secure 
them  upon  demand,  it  was  a  sufficient  compliance  with  the 
duty:  Steeples  v.  Panel  etc.  Hox  Co.,  -V-i  Wash.  'A')\),  74  Pac. 
475.  It  appears  that  res])()ii(lent.  In-  some  otTicial,  gave  Kelly's 
workmen  an  order  on  the  keeper  of  the  toollioiise  for  one  of 
these  grappling  hook's.     None  was  ihei-e  ;it  1h<'  time.     Instead 
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of  going  to  some  foreman  and  asking  as  to  where  such  an 
appliance  could  be  found,  these  men  went  to  a  pile  of  iron 
near  by,  and  selected  the  bar  which  was  used.  It  was  not 
the  duty  of  respondent  to  keep  watch  of  Kelly  and  deliver 
his  appliances  at  the  place  of  use. 

As  an  independent  contractor,  Kelly  owed  his  servants  the 
duty  of  furnishing  reasonably  safe  appliances.  Toward 'others 
working  in  his  vicinity,  he  owed  the  duty  of  ordinary  care. 
Respondent  had  the  right  to  presume  that  Kelly  would 
*^**  observe  these  obligations  in  the  conduct  of  his  work.  If  i1 
were  respondent's  duty  to  furnish  suitable  appliances,  it 
would  have  the  right  to  presume  that  Kelly  would  request 
them  from  some  one  having  authority,  when  they  were  needed, 
if  they  were  not  at  hand.  As  the  written  contract  did  not 
require  respondent  to  furnish  appliances,  the  fact  that  re- 
spondent had  been  doing  so  would  not  render  it  liable  in  a 
given  instance  where  the  contractor  or  his  servants  selected 
an  unsafe  device.  We  can  find  nothing  in  the  evidence  show- 
ing any  breach  of  duty  on  the  part  of  respondent  in  the 
matter  of  furnishing,  or  neglecting  to  furnish,  appliances. 
Such  a  breach  must  be  shown  before  negligence  is  established : 
Singleton  v.  Felton,  42  C.  C.  A.  57,  101  Fed.  526. 

A  breach  of  respondent's  duty  to  furnish  appellant  a  safe 
place  to  work  is  suggested.  That  the  master  is  under  obli- 
gations to  give  the  servant  a  rea.sonably  safe  place  to  work 
is,  of  course,  a  well-established  principle  of  law.  But  where 
the  servant  is  in  as  good  a  position  as  the  master  to  ascertain 
and  understand  the  situation,  and  does  equally  well  know  and 
appreciate  the  existiiig  conditions,  he  cannot  be  heard  to  com- 
plain from  injuries  sustained  by  working  therein:  Wilson  v. 
Northern  Pac.  R.  Co.,  31  Wash.  67,  71  Pac.  713 ;  Anderson  v. 
Inland  Tel.  etc.  Co.,  19  Wash.  575,  53  Pac.  657,  41  L.  R.  A. 
410;  Tham  v.  Steeb  Shipping  Co.,  39  AVash.  272,  81  Pac.  711. 

In  the  case  of  Wilson  v.  Northern  Pac.  R.  Co.,  3  Wash.  67, 
71  Pac.  713,  this  court,  speaking  by  Mount,  J.,  said:  "If 
defendants  are  liable  at  all,  they  are  liable  because  of  some 

neglect  of  duty  owing   from  defendants  to   plaintiff 

They  were  not  obliged  to  guarantee  the  safety  of  the  place, 
but  they  were  in  duty  bound  to  make  a  reasonable  inspection. 
....  His  [the  servant's]  inspection  was  the  inspection  of  a 
reasonably  careful  man.  The  foreman,  no  doubt,  also  in- 
spected the  ground  in  the  same  way  for  the  same  purpose, 
and  saw  the  same  as  the  plaintiff  saw,  and  came  to  the  same 
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conclusion When   the  danprer  is  not  known,   and   not 

suspected,  ai:d  where  there  ^^'  are  no  circumstances  which 
would  cause  a  reasonably  careful  man  to  investi{]jate  and  as- 
certain the  dansrer,  the  law  will  not  impute  knowled<:e  of 
danjrer  where  the  knowledge  is  not  shown  in  fact.  When 
reasonably  careful  men  conduct  their  business  in  a  reasonably 
careful  manner,  there  is  no  negligence." 

In  Anderson  y.  Inland  Tel.  etc.  Co.,  19  Wash.  575,  53  Pac. 
157,  41  L.  R.  A.  410,  this  court,  speaking  through  Dunbar,  J., 
said:  "If  the  employe  does  know  of  the  defect,  or  has  equal 
means  of  knowing  with  the  employer,  then,  certainly,  it  is  his 
unquestioned  duty  to  investigate  before  proceeding";  and  the 
following  quotations  were  made  with  approval:  "Where  the 
danger  is  alike  open  to  the  observation  of  all,  both  master 
and  servant  are  upon  an  equality,  and  the  master  is  not  liable 
for  an  injury  resulting  from  the  dangers  of  the  business" — 
taken  from  Griffin  v.  Ohio  etc.  R.  Co.,  124  Ind.  32G,  24  N.  E. 
888.  "A  master  is  not  liable  for  injuries  to  his  servant  while 
\ising  machinery  in  the  employment,  if  the  servant  has  the 
same  knowledge  of  its  defects,  or  the  danger  incident  to  its 
use,  as  the  master,  or  if  in  the  exercise  of  tlue  care,  he  ought 
to  have  such  knowledge  " — quoted  from  Wood  on  Ma.ster  and 
Servant,  section  366.  "Knowledge  on  the  part  of  the  em- 
ployer, and  ignorance  on  the  part  of  the  employe,  are  of  the 
essence  of  the  action," — quoted  from  Beach  on  Contributory 
Negligence,  section  346. 

In  the  case  of  Tham  v.  Steeb  Shipping  Co.,  39  Wash.  272. 
SI  I*ae.  711,  this  court  upheld  an  instruction  of  the  trial  court 
given  in  the  following  language:  "If  you  find  from  the  evi- 
dence that  the  danger  was  alike  open  and  obvious  to  the  plain- 
tilf  and  to  the  defendant,  both  the  plaintifT  and  the  defendant 
are  upon  an  equality,  and  the  master  is  not  liable  for  an 
injury  resulting  from  the  dangers  incident  to  the  employ- 
ment." 

In  the  case  before  us,  there  was  no  occasion  for  respond- 
ent's supposing  that  Kelly  would  be  using  the  iron  bar  men- 
tioned. Respondent  was  concerned  with  the  results  of 
<«{«  Kelly's  work,  but  not  with  the  details  of  its  performance. 
It  was  not  recjuired  to  know  that  he  was  using  an  unsafe 
appliance  at  the  particular  time,  and  there  is  no  evidence  that 
any  of  its  officers  or  agents  did  know.  Appellant  was  at  the 
place.  So  far  as  the  evidence  shows,  he  was  in  a  better  position 
to  know  of  the  character  of  his  ai)pliance  and  its  dangers  than 
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any  officer  or  agent  of  respondent.  Appellant's  work  \va.s 
constantly  being  changed  from  place  to  place  in  removing 
and  adjusting  the  shores  about  the  ship.  This  particular  place 
was  rendered  unsafe  only  at  the  moment  when  they  began  to 
elevate  this  heavy  plate.  The  entire  situation  may  have  been 
thoroughly  inspected  and  found  safe  a  minute  before,  so  far 
as  the  evidence  shows.  Respondent  was  under  no  obligation 
to  have  an  officer  constantly  follow  appellant  around  to  pro- 
tect him  from  situations  made  dangerous  by  occurrences  un- 
usual and  unexpected  by  either  master  or  servant.  It  was 
daylight,  and  appellant  could  have  seen  this  iron  bar  as  well 
as  any  foreman.  Seeing  it,  he  would  know  that  there  was 
more  or  less  danger  in  its  use.  The  very  nature  of  the  work 
of  building  a  ship  necessitates  constant  changes.  A  place  per- 
fectly safe  one  minute  may  become  extremely  dangerous  the 
next  by  the  ordinary  and  necessary  operation  of  the  work, 
and  without  fault  on  the  part  of  anyone.  A  servant  working 
in  the  capacity  of  this  appellant  knows  all  this,  and  must  be 
held  to  be,  to  a  certain  extent,  his  own  inspector.  He  cannot 
(tomplain  because  the  master,  with  less  opportunity  than  he, 
has  failed  in  a  given  instance  to  detect  or  anticipate  an  unex- 
pected occurrence:  Weideman  v.  Tacoma  etc.  Motor  Co.,  7 
Wash.  517,  35  Pac.  414;  Decker  v.  Stimson  Mill  Co.,  31  Wash. 
522,  72  Pac.  98;  Cully  v.  Northern  Pac.  R.  Co.,  35  Wash. 
241,  77  Pac.  202.  There  is  no  evidence  to  show  that  respond- 
ent knew,  or  had  any  reason  to  suspect,  that  appellant's 
working  place  had  been  made  dangerous  by  Kelly,  or  anyone. 
It  therefore  follows  that  appellant's  action  cannot  be  sus- 
tained on  that  ground. 

^^^  The  defenses  of  contributory  negligence  and  assumed 
risk  are  interposed  by  respondent,  and  are  not  without  sup- 
port in  the  evidence.  Appellant  offers  no  good  reason  for 
.standing  under  the  suspended  steel  plate.  He  knew  its  ten- 
dency to  swing — as  he  admits  that  he  helped  to  "steady"  it. 
It  would  seem  that  common  prudence  ought  to  suggest  to  any 
person  of  ordinary  intelligence  the  propriety  of  "standing 
from  under"  while  a  two-thousand  pound  weight  was  swing- 
ing over  his  head  in  the  air.  Where  a  heavy  steel  plate  is 
being  handled  with  chains  and  other  metallic  appliances,  in 
the  manner  open  and  apparent  as  was  this,  the  risk  of  danger 
from  standing  under  it  would  be  evident  to  anyone.  To  be 
sure,  there  was  no  certainty  of  injury,  perhaps  no  probal)ility : 
i'ut  there  was  an  obvious  possibility,  and  the  serious  character 
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of  the  dan^rer,  in  ease  the  lieavy  plate  should  fall,  would  be 
apparent  to  any  person  of  ordinary  intelli,<renee.  It  is  in- 
conceivable that  any  person  of  ordinary  prudence  would  have 
stood  under  such  a  swingini?  mass  of  steel.  No  emerfjency, 
direct  orders,  or  unusual  occurrence  is  shown  in  justification 
of  appellant's  presence  in  a  place  of  such  danprer. 

It  is  urged  by  appellant  that  he  did  not  know  that  Kelly 
was  an  independent  contractor,  and  that  he  had  a  rij?ht  to 
.suppose  that  Kelly's  men  were  servants  of  respondent,  and 
that  it  was  respondent's  duty  to  furni.sh  them  with  safe  ap- 
pliances. We  are  shown  no  facts  or  law  makino:  it  the  duty 
of  respondent  to  inform  appellant  that  Kelly  was  such  con- 
tractor. None  such  occur  to  us.  Neither  has  our  attention 
been  called  to  any  authority  giving:  a  sei-vant  a  right  of  action 
for  a  breach  of  duty  on  the  part  of  the  nuister  toward  an  in- 
dependent contractor  and  his  men,  said  servant  not  working 
for,  or  under  the  direction  of,  said  contractor. 

Perceiving  no  error  in  tlie  ruling  of  the  trial  court,  the 
judgment  is  affirmed. 

Mount,  C.  J.,  Rudkin,  Crow   and  Iladley,  JJ.,  concur. 


The  Duty  and  Liability  of  a  Master  in  furnishiu^  safe  and  suit- 
iiblc  appliances  to  an  iud('p(n<lent  conti'ai-lor  are  iii.s<nissocl  in  tlio 
monographic  note  to  Brazil  Block  Coal  Co.  v.  Gibson,  98  Am.  St. 
Rep.  3u9.  The  liability  tor  the  negligence  of  independent  con- 
tractors is  discussed  at  length  in  the  uionographic  note  to  (,'ovington 
etc.  Bridge  Co.  v.  Stenibrock,  76  Am.  St.  Rep.  ;5<S2-12S.  The  general 
rule  is  well  understood  that  the  princij)le  of  respondeat  sufierior  does 
not  ordinarily  extend  to  the  acts  of  in<lependent  contractors:  Cliicago 
V.  Murdock,  212  111.  9,  10:5  Am.  St.  Rep.  221;  Ilolf  v.  Shockley,  122 
Iowa,  720,  101  Am.  St.  Rep.  289;  Richmond  v.  Sitterding,  101  Va. 
:i34,  99  Am.  St.  Eep.  879. 


CASES 

IN  THE 

SUPREME  COURT 


OP 


WISCONSIN. 


AEBI  V.  BANK  OF  P^VANSVILLE. 

[124  Wis.  73,  102  N.  W.  329.] 

BANKS  AND   BANKING— Deposit  of  Indorsed  Check.— If   a 

check  upon  another  bank  is  indorsed  by  the  payee  and  deposited  in 
the  bank  where  he  keeps  an  account,  and  the  latter  accepts  it 
and  credits  the  amount  as  cash  to  the  depositor's  account,  to  be 
checked  against,  with  nothing  to  qualify  the  effect  of  such  acts,  the 
bank  accepting  the  check,  prima  facie,  becomes  the  owner,  as  dis- 
tinguished from  a  mere  agent  to  collect,     (p.  926.) 

BANKS  AND  BANKING  —  Checks  —  Indorsement.  —  In  order 
to  charge  an  indorser  upon  a  check  or  inland  bill  of  exchange  payable 
on  demand,  presentment  must  be  made  by  the  holder  within  a  reason- 
able time  after  it  comes  into  his  possession,  and  such  reasonable  time, 
in  the  absence  of  special  circumstances,  is  limited  to  the  next  business 
day,  or  if  the  payee  bank  is  in  another  place,  the  check  must  be 
forwarded  to  the  place  of  payment  on  the  next  business  day,  and 
presented  at  latest  upon  the  day  following  its  receipt  at  the  place  of 
payment;  otherwise,  the  indorser  is  discharged,      (pp.  92G,  927.) 

BANKS  AND  BANKING— Checks— Presentment.— The  holder 
of  a  check  u;  on  learning  that  an  attempted  presentation  by  mail  has 
failed,  and  that  the  check  is  lost  at  least  for  the  purpose  of  immediate 
presentment,  owes  the  duty  to  the  payee  of  the  check  to  at  once 
make  substituted  presentment  and  demand  by  means  of  a  copy  or 
sufficient  description  of  the  check,  and,  in  case  of  nonpayment,  to  give 
notice  to  the  payee,      (p.  927.) 

BANKS  AND  BANKING— Check— Fail^are  to  Present— Dis- 
charge of  Indorser. — Failure  to  present  a  check  for  payment,  and  to 
give  notice  of  dishonor  within  a  reasonable  time,  absolutely  dis- 
charges the  indorser  without  proof  of  damage  or  injury  to  him.  (p. 
927.) 

BANKS  AND  BANKING— Checks— Failure  to  Present — Dis- 
charge of  Indorser. — 11  an  indorser  of  a  cheek  is  absolutely  disch'irged 
by  failure  to  present  it  for  payment,  any  renewal  of  his  liability 
must  be  by  a  new  contract,  and  his  subsequent  act  in  connection 
with  the  indorsee  in  obtaining  and  indorsing  a  dujilicate  cheek  at 
the  request  of  the  latter  to  enable  him  to  obtain  payment,  does  not 
constitute  a  waiver  of  his  previous  omissions  in  failing  to  make 
due  presentment  of  the  elicek  for  payment,  nor  does  it  constitute 
a  new  contract,     (pp.  929,  930.) 

(923) 
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BANKS  AND  BANKING — Checks —Discharge  of  Indorser — 
New  Contract. — Only  whrn  an  indorser  of  a  check  is  informed  of  all 
the  matt  rial  facts  resulting  in  his  discharge  from  liability,  will  a 
new  promise  of  liability  be  implied  from  acta  which  otherwise  justify 
it.    .(p.   f)30.) 

Richmond  &  Richmond  and  F.  J.  Lamb,  for  the  appellant. 
J.  L.  Sherron  and  T.  Luchsinger,  for  the  respondent. 

''^  DODGE,  J.  "We  have  no  doubt  of  the  correctness  of  the 
court's  finding  of  fact  that  by  the  general  indorsement  of  the 
check  in  question,  its  acceptance  by  the  bank,  and  the  credit 
of  the  amount  as  cash  to  the  plaintilf  in  his  general  account 
to  be  checked  against  as  he  saw  fit,  with  nothing  to  qualify 
the  effect  of  such  acts,  the  bank  became  the  owner  of  the 
check,  as  distinguished  from  a  mere  agent  to  collect  the  same 
on  behalf  of  the  plaintiff.  All  of  the  acts  above  recited  prima 
'''''  facie  indicate  the  discount  and  completed  transfer  of  the 
theck :  2  Morse  on  Banks  and  Banking,  sec.  573 ;  Shawmut 
Nat.  Bank  v.  Manson,  168  Mass.  425,  47  N.  E.  196;  Taft  v. 
Quinsigamond  Nat.  Bank,  172  ]\Iass.  363,  52  N.  E.  387;  Bur- 
ton V.  United  States,  196  U.  S.  283,  25  Sup.  Ct.  Rep.  243,  49 
L.  ed.  482.  Only  by  clear  evidence  could  a  contrary  sig- 
nificance be  accorded  them.  There  is  no  such  evidence  suf- 
ficienL  to  constitute  a  clear  preponderance  such  as  would  be 
necessary  to  warrant  us  in  disagreeing  with  this  finding. 

Such  being  the  transaction,  the  right  of  the  defendant  to 
charge  back  the  amount  of  this  check  or  to  collect  from  the 
plaintiff  is  only  that  resulting  from  the  relation  of  indorsee 
and  indorser.  The  rules  governing  that  relation  are  familiar, 
and  largely  now  codified  in  our  negotiable  instrument  law 
(Laws  1899,  c.  356).  In  order  to  charge  intlorser  upon  a 
check  or  inland  bill  of  exchange  payable  on  demand,  present- 
ment must  be  made  by  the  holder  within  a  reasonable  time 
after  it  comes  to  his  possession:  Sec.  1684 — 2.  Such  reason- 
able time  is  not  fixed  by  statute,  hut  by  consensus  of  author- 
ity, in  absence  of  sj)ecial  circumstances  of  excuse,  is  limited 
to  the  next  l)usiness  day,  or,  if  the  hank  upon  which  the  check 
is  ilrawn  is  at  another  i)la('e,  the  cheek  nuist  be  forwarded  to 
the  place  of  payment  on  the  next  business  day,  and  presented 
at  latent  upon  the  day  following  its  receii)t  at  the  place  of  pay- 
ment: (iillord  v.  llardell,  SS  Wis.  53S,  43  Am.  St.  Rep.  925, 
60  N.  W.  10o4:  Lloyd  v.  Osborne.  92  Wis.  93,  65  X.  VV.  859; 
<'.rant:.>  v.  Rcigh,  93  Wis.  552.  (i7  .\.  W.  11:10.  'rii,>  rlirck 
in   ((lu'^tion    never   was   presented    i'or   i»aynienl    until    <  )<'l(>ln'r 
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25th  or  26th,  and  clearly,  by  such  delay,  the  indorser  \va.s 
discharged  unless  such  delay  was  excused.  The  only  excuse 
suggested  is  the  loss  of  the  check.  If  it  be  conceded  that  the 
defendant  was  guilty  of  no  negligence  in  adopting  the  United 
States  mails  as  a  method  of  transmission,  nor  in  sending  the 
check  direct  to  the  bank  upon  which  it  was  drawn,  thus  tak- 
ing chances  of  acquiring  prompt  knowledge  whether  it  was 
honored  or  dishonored  when  it  reached  the  payee,  neverthe- 
less ''**  it  is  excused  from  making  presentment  and  demand 
only  so  long  as,  consistently  with  reasonable  diligence,  it  was 
prevented  by  the  loss  of  the  check :  Negotiable  Instrument 
Law,  sec.  1678 — 11.  It  would  seem  extremely  doubtful 
whether  defendant  could  claim,  in  the  exercise  of  due  care, 
to  have  been  so  prevented  even  during  the  ten  days  which  it 
waited  after  mailing  the  check  before  making  any  inquiry 
about  it  and  before  learning  of  its  loss.  By  ordinary  course 
of  mail  the  check  should  have  reached  the  Brodhead  Bank  a^^ 
early  as  the  23d,  and,  unless  there  was  some  difficulty,  plain- 
tiff should  have  been  notified  of  its  payment  or  refusal  at 
least  as  early  as  the  24th  of  September.  We  shall  not  deem 
it  necessary  to  decide  whether  it  was  not  the  duty  of  the 
defendant  to  make  inquiry  immediately  upon  failure  to  re- 
ceive such  notification  in  such  ordinary  course  of  mail.  Even 
if  that  were  not  so,  it  did  receive  notice  of  the  failure  of 
the  check  to  reach  its  destination  some  time  about  the  1st  of 
October.  Upon  learning  that  its  attempted  presentment  by 
mail  had  failed,  and  that  the  check  was  lost,  at  least  for  the 
purposes  of  immediate  presentment,  defendant  had  the  op- 
portunity and  owed  the  duty  to  at  once  make  substituted 
presentment  and  demand  by  means  of  a  copy  or  sufficient  de- 
scription of  the  check,  and  in  case  of  nonpayment  to  give  no- 
tice to  the  indorser:  1  Parsons  on  Notes  and  Bills,  368,  448, 
530;  2  Parsons  on  Notes  and  Bills,  260,  261;  2  Edwards  on 
Bills,  sees.  672,  697;  Smith  v.  Rockwell,  2  Hill,  482;  Hins- 
dale V.  Miles,  5  Conn.  331;  Negotiable  Instrument  Law,  see. 
1681 — 17.  Surely  reasonable  diligence  would  have  enabled 
presentation  long  before  October  19th.  While  the  effect  of 
the  failure  to  present  for  payment  and  to  give  notice  of  dis- 
honor within  a  reasonable  time  absolutely  discharges  the  in- 
dorser without  proof  of  damage  or  injury  to  him,  it  may  be 
pointed  out  that  in  this  case  damage  is  quite  obvious.  The 
defendant  having  affirmatively  learned  of  the  loss  of  the 
cheek  somewhere  about  October  1st,  it  appears  that  on  the  1st, 
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the  morning  of  the  2d,  ''^  and  on  the  3d  of  October,  Speich 
had  a  bank  balance  more  than  sufficient  to  meet  this  cheek; 
hence  a  promi)t  presentment  at  any  one  of  those  times  would 
in  all  probability  have  secured  its  payment.  But,  if  that 
were  not  so,  Speich  was  in  active  business,  and  in  apparent 
credit  to  an  amount  more  than  sufficient  to  satisfy  such  de- 
mand up  to  about  October  23d,  and,  had  plaintiff  been 
promptly  notified  on  or  about  October  1st  of  either  the  loss 
or  the  dishonor  of  the  check,  he  would  have  had  opportun- 
ity to  make  demand,  and  probably  to  secure  payment  from 
the  maker:  See  Shipsey  v.  Bowery  Nat.  Bank,  59  N.  Y.  485. 
From  the  foregoinj^  no  conclusion  is  possible  save  that  long 
prior  to  October  19th,  when  defendant  informed  him  of  the 
loss  of  the  check,  plaintiff  had  been  discharged  from  liability 
thereon  as  indorser.  But  it  is  urged  that,  by  co-operating  at 
the  request  of  the  defendant  in  obtaining  a  duplicate  in 
order  that  the  same  might  be  used  in  lieu  of  the  original,  he 
waived  the  previous  omissions  on  the  part  of  the  defendant, 
and  renewed  his  liability.  Having  been  entirely  discharged, 
any  renewal  of  his  liability  must  be  by  new  contract:  Teb- 
betts  V.  Dowd,  23  Wend.  379 ;  Knapp  v.  Runals,  37  Wis.  135. 
The  question  therefore  arises  whether  the  transaction  de- 
tailed in  the  evidence,  about  which  there  is  no  substantial 
dispute,  amounted  to  a  contract  on  the  part  of  the  i)]aintifT 
to  assume  a  new  liability  as  indorser  on  Speich 's  new  check. 
Doubtless,  when  a  check  has  been  lost  or  destroyed,  so  that 
the  payee  or  his  assigns  has  not  received  the  money  thereby 
ordered  paid,  the  drawer  may  give  a  new  and  independent 
check,  treating  the  old  transaction  as  canceled,  and  in  that 
case  the  rights  and  liabilities  of  all  parties  may  be  as  if 
the  new  check  were  given  upon  any  other  consideration. 
Equally,  however,  tlie  parties  may  proceed  on  the  purpose  of 
merely  supplying  written  evidence  oi"  the  roi-juer  transac- 
tion, to  take  tlie  place  of  that  lost,  simply  to  facilitate  pro- 
ceedings or  perfect  records.  In  that  case  no  new  contract  is 
made.  All  ^**  rii,'ht.s  grow  out  of  the  original  transaction 
or  contract,  and  are  exact ly  the  same  as  if  such  transaction 
were  proved  orally  instead  of  by  the  new  or  duplicate  writ- 
ten evidence  which  the  i)artios  have  supplied.  In  the  latter 
case  the  e(iuital)le  assigniiiciit  wt)rkcd  by  a  check  under  Wis- 
consin decisions  prior  to  the  new  statute  would  be  complete 
from  the  original  date — ju.^t  as  in  the  case  of  a  lost  deed  the 
making  of  a  duplicate  wonhJ  not   change  the  time  of  tran.s- 
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fer  of  title  nor  make  any  new  covenants  of  warranty.  Hence 
the  giving  of  a  new  check  after  loss  or  destruction  of  a 
former  one  is  of  itself  alone  ambiguous,  and  may  evince  in- 
tent to  enter  into  new  relations,  or  merely  supply  evidence 
of  those  already  existing,  according  to  the  surrounding  cir- 
cumstances. The  dating  back  of  the  new  check  to  corre- 
spond with  the  lost  one  and  marking  it  "Duplicate"  tend 
to  indicate  the  latter  purpose,  for  they  are  wholly  imma- 
terial to  the  mere  purpose  of  enabling  the  holder  to  obtain 
the  money  which  he  failed  to  get  on  the  first  check,  and,  be- 
ing unusual,  are  significant.  In  Benton  v.  Martin,  31  N. 
Y.  382,  it  was  held  that  the  extrinsic  facts  accompanying 
the  giving  of  a  duplicate  draft  indicated  an  intent  to  as- 
sume new  liabilities.  Later,  in  the  same  case,  other  extrinsic 
facts  were  shown  and  held  to  establish  the  contrary  intent, 
and  the  drawer  was  held  discharged  by  omission  to  season- 
ably present  the  original:  Benton  v.  Martin,  40  N.  Y.  345; 
52  N.  Y.  570.  In  these  later  decisions  it  is  strongly  sug- 
gested thaf  the  word  "Duplicate"  upon  the  second  instru- 
ment tended  to  refute  any  purpose  to  make  a  new  contract, 
and  some  other  evidence  of  such  purpose  would  be  neces- 
sary. In  Moody  v.  Mack,  43  Mo.  210,  the  obtaining  and  in- 
closing a  duplicate  was  held  ineffective  to  excuse  failure  to 
notify  an  indorser. 

In  the  case  at  bar  there  is  certainly  nothing,  except  the  ob- 
taining and  indorsing  of  the  new  check,  to  prove  an  intent 
on  part  of  either  plaintiff  or  defendant  that  the  latter  should 
assume  any  additional  responsibility.  All  the  evidence  in- 
dicates that  the  duplicate  was  deemed  to  be  needed  by  the 
***  bank,  rather  than  by  plaintiff,  for  the  first  attempt  to 
obtain  it  was  through  its  correspondent  at  Brodhead;  and 
when  it  did  request  plaintiff  to  communicate  with  Speich 
it  apparently  conveyed  the  impression  that  it  was  asking  of 
him  a  favor  in  its  own  behalf.  He  did  not  understand  that 
he  was  interested,  or  that  his  credit  for  the  amount  was  sub- 
ject to  be  lost,  upon  any  contingency.  Speich  also  evidently 
had  the  same  idea,  for  he  mailed  the  duplicate  direct  to  the 
bank  instead  of  giving  it  to  the  plaintiff,  as  would  have  been 
natural  had  either  of  them  supposed  his  interest  was  to  be 
affected  or  convenienced  by  the  transaction.  Of  course, 
plaintiff's  indorsement  was  just  as  essential  to  make  the 
paper  a  duplicate  of  that  which  had  been  lost  as  to  give  for- 
Am.  St.  Kep.,  Vol.  109—59 
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mal  rights  upon  the  new  instrument,  if  such  it  were.  No  en- 
try was  made  on  the  bank-books  to  indicate  any  change  in 
plaintiff's  liability.  We  cannot  escape  the  conviction  that 
the  new  paper  was  intended  by  all  parties  to  be  what  it  was 
so  industriously  marked,  namely,  a  fac-simile  and  duplicate 
of  the  former,  identical  in  essence,  operation,  and  legal  ef- 
fect (State  V.  Grattam,  74  Wis.  643,  647,  43  N.  W.  727)  ; 
that  when  the  bank  obtained  it  all  parties  were  placed  in 
exactly  the  same  situation  in  fact  and  in  law  as  if  the  orig- 
inal had  that  day  come  back  to  it  through  return  of  the  lost 
letter,  and  therefore  that  no  new  promise  or  waiver  of  past 
neglect  was  made. 

Another  consideration  which  obstructs  any  implication  of 
waiver  or  new  promise  by  plaintiff  is  absence  of  knowledge' 
on  his  part  of  the  facts  upon  which  his  discharge  from  lia- 
bility rested.  No  information  was  given  him  as  to  when  th«* 
loss  of  the  check  was  discovered,  or  whether  a  due  present- 
ment had  been  made  or  payment  refused.  Only  when  an  in- 
dorser  is  informed  of  all  the  material  facts  is  a  n^w  promise 
of  liability  to  be  implied  from  acts  which  otherwise  might 
justify  it:  Low  v.  Howard,  10  Cush.  159;  Hamilton  v.  Winona 
S.  &  L.  Co.,  95  Mich.  436,  54  N.  W.  903. 

**^  From  the  foregoing  discussion  must  result  the  conclu- 
sion that  plaintiff'  was  fully  discharged  from  any  liability  to 
defendant  upon  the  check  in  question,  and  was  entitled  to  re- 
cover his  deposit  balance  without  deduction  of  the  amount  of 
that  instrument. 

By  the  COURT.     Judgment  affirmed. 

Wliere  a  Bank  Receives  as  Deposits  checks  and  other  negotiable  in- 
stniiiiL'nts,  and  crcditH  the  amouut  thereof  as  money,  the  title  thereto 
vests  in  the  bank:  See  Wasson  v.  Lamb,  120  Ind.  514;  In  re  State 
Bank,  uG  Minn.  119,  4.5  Am.  St.  Kep.  454. 

A  Bank  Clicck  should  be  Frcscnted  for  jjuyment  within  a  reasonable 
time;  otherwise  tlie  (lela\-  is  at  the  peril  of  the  payee:  Industrial 
Trust  cte.  Co.  v.  Weak  It  v.  10.3  Ala.  45S,  49  Am.  St.  Kop.  4.".;  Morris 
V.  Eufaula  JS'at.  BanK,  122  Ala.  580,  82  Am.  St.  Kep.  95;  First  Nat. 
Bank  v.  .Miller,  37  .Nth.  500,  40  Am.  St.  Mvyt.  499.  That  an  unreason- 
ab.o  delay  in  presentment  will  release  indorsers,  see  Giirord  v.  llar- 
dell,  88  Wis.  538,  43  Am.  St.  Kep.  925;  Scroj,'gin  v.  MeClelland,  37 
Neb.  044,  40  Am.  St.  Rep.  520.  As  to  whetlur  such  <lelay  will  re- 
lease ...iC  drawer,  see  Industrial  Bank  v.  Bowis,  105  111.  70,  50  Am. 
St.  Kep.  228;  Industrial  Trust  etc.  Co.  v.  Weakley,  103  Ala.  45S,  49 
Am.  St.  Kei>.  45. 
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MERRICK  V.  NORTHWESTERN  NATIONAL  LIFE  IN- 
SURANCE COMPANY. 

[124  Wis.  221,  102  N.  W.  593.] 

INSURANCE,  LIFE— Wrongful  Forfeiture— Eight  of  Action.— 
If,  under  the  terms  of  an  insurance  policy,  on  a  husband 's  life,  the 
insurance  is  to  go  to  his  wife  as  her  separate  estate,  if  she  survives 
him,  otherwise  to  his  heirs,  neither  he  nor  his  heirs  are  necessary 
parties  to  an  action  by  her  against  the  insurer  for  damages  for  wrong- 
fully declaring  the  policy  forfeited,     (p.  931.) 

INSURANCE,  LIFE— Wrongful  Forfeiture— Right  of  Action.— 
If  an  insurance  company  has  wrongfully  forfeited  an  insurance  pol- 
icy on  the  life  of  a  husband  naming  his  wife  as  beneficiary,  she 
has  a  cause  of  action  against  the  insurance  company,  although  he 
is  still  living,     (p.   932.) 

INSURANCE,  LIFE— Wrongful  Forfeiture— Measure  of  Dam- 
ages.— If  an  insurance  company  has  wrongfully  declared  forfeited 
a  life  policy,  the  beneficiary  named  therein  is  entitled  to  recover 
as  damages  the  value  of  the  policy  at  the  time  of  the  breach,  (p. 
934.) 

Action  by  the  beneficiary  named  in  a  life  insurance  policy 
to  recover  for  the  wrongful  forfeiture  of  the  policy  during 
the  life  of  the  insured.  A  demurrer  to  the  complaint  was 
sustained  and  plaintiff  appealed. 

F.  E.  Parkinson,  for  the  appellant. 

Brown  &  Kerr  and  B.  W.  Jones,  for  the  respondent. 

223  CASSODAY,  C.  J.  1.  It  is  claimed  that  the  demur- 
rer was  properly  sustained  on  the  ground  of  defect  of  par- 
ties plaintiff.  It  appears  from  the  complaint  that  the  plain- 
tiff's husband,  who  procured  the  insurance  on  his  own  life, 
is  still  living,  and  hence  it  is  claimed  that  he  should  have 
been  made  a  party  plaintiff.  The  contract  required  the  de- 
fendant to  pay  the  insurance  to  the  plaintiff"  in  case  she  should 
be  living  at  the  time  of  his  death.  It  is  alleged  that  he  is 
in  poor  health,  but,  of  course,  it  is  possible  for  him  to  survive 
his  wife.  Her  rights  in  the  insurance  are  to  be  determined 
by  the  contract  and  section  2317  of  the  Statutes  of  1898. 
Under  that  section  and  the  contract  the  plaintiff  was  to  have 
the  whole  of  such  insurance  or  none  of  it.  If  she  died  be- 
fore her  husband,  then  the  whole  of  the  insurance  was  to  go 
to  "his  heirs";  and  if  she  survived  her  husband,  then  the 
whole  of  it  was  to  go  to  her.  Subject  to  such  contingency, 
the  insurance  was  the  sole  and  separate  property  of  the  plain- 
tiff', free  from  the  control  or  disposition  of  her  husband: 
Oanterbiuy  v.  Northwestern  etc.  Ins.  Co.,  121  Wis.  169,  102 
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N.  W.  lOOl).  If,  therefore,  the  plaintiff  has  a  cause  of  action, 
then  neither  her  husband  nor  his  heirs  have  any  interest  in 
such  cause  of  action,  and  hence  are  not  necessary  parties  to 
this  action.  The  husband  and  wife  are  not  so  united  iu 
interest  as  to  req\iire  tliat  they  should  be  joined  as  phiin- 
tiffs  in  this  action:  Stats.  1898,  sec.  2G04;  Barnes  v.  City  of 
Heloit.  19  Wis.  93;  liinden  L.  Co.  v.  Milwaukee  etc.  Co.,  107 
Wis.  493,  83  N.  W.  851. 

2.  It  is  claimed  that  the  demurrer  was  properly  sustained 
because  the  plaintiff's  husband  is  still  living,  and  hence  that 
the  plaintiff's  alleged  cause  of  action  had  not  yet  accrued.  It 
is  well  established  that:  "^*'  "When  one  party  to  an  execu- 
tory contract  prevents  the  performance  of  it,  or  puts  it  out 
of  his  own  power  to  perform  it,  the  other  party  may  regard 
it  iis  terminated,  and  demand  whatever  danuiges  he  has  sus- 
tained thereby":  Lovell  v.  St.  Louis  etc.  Ins.  Co.,  Ill  U. 
S.  2G4,  4  Sup.  Ct.  Rep.  390,  28  L.  ed.  423;  Kelley  M.  &  (^o. 
V.  La  Crosse  C.  Co.,  120  Wis.  84,  89,  90,  102  Am.  St.  Rep. 
971,  97  N.  W.  674. 

The  principal  controversies  have  been  as  to  the  proper 
form  of  action  and  the  measure  of  damages.  In  the  case  at 
bar  the  demurrer  concedes  that  the  defendant  had  wrongfully 
refused  to  accept  further  payments  of  as.sessments,  and  had 
declared  that  the  insurance  had  elapsed  and  the  certilicate  of 
membership  become  forfeited.  It  is  claimed  that,  if  this  is 
true,  still  it  only  gave  to  the  plaintiff  a  right  of  action  on  the 
policy  after  the  death  of  her  husb-md.  But  there  are  adjudi- 
c  iticns  to  the  effect  that  the  policy-holder  is  not  limited  to 
such  a  remedy.  Thus  it  has  been  held  in  Connecticut  that, 
where  "a  life  insurance  company  refused  to  receive  the  pre- 
mium on  one  of  its  j)olicies  from  a  holder  on  the  ground  tliat 
it  had  become  forfeited  by  a  breach  of  one  of  its  conditions 

hy  the  person  whose  life  was  insured thei-e  were  three 

courses  open  to  the  holder  of  the  policy  in  the  circumstances: 
1.  lie  might  elect  to  consider  tlie  policy  at  an  end,  in  which 
case  he  could,  in  a  projnn*  action,  recover  its  just  value;  2. 
He  might  institute  an  c(iuitahle  proceeding  to  have  the  policy 
adjudged  in  force,  in  which  case  the  (|uestion  of  forfeiture 
could  be  determined;  3.  lie  might  tender  the  premium,  and 
wait  till  the  policy  l)ei'anie  ]);tyal)le  by  its  terms,  and  then 
try  the  question  of  forfeiture  in  a  proper  action  on  the  pol- 
icy": iJay  V.  Connecticut  G.  L.  Ins.  Co.,  45  Conn.  480,  2*) 
Am.  Rep.  G93. 
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In  the  case  at  bar  the  beneficiary  has  elected  to  consider 
the  policy  at  an  end,  and  is  here  seeking  to  recover  its  value, 
as  damages  for  the  breach  of  the  contract. 

In  a  Virginia  case  a  husband  took  out  a  policy  of  insur- 
ance on  his  own  life  for  the  benefit  of  wife,  and,  in  case 
she  died  before  he  did,  then  for  her  children,  and  paid  the 
premiums  ^'"^  thereon  up  to  the  time  of  the  war.  After  the 
war  the  company  repudiated  the  policy.  Then  the  wife  died 
without  bringing  any  suit,  leaving  only  one  child  her  sur- 
viving, and  that  child  brought  the  action  during  the  life  of 
the  assured,  for  damages  for  the  breach  of  the  contract. 
Pending  that  suit  the  insured  died,  and  it  was  held,  in  ef- 
fect, that  after  the  company  repudiated  the  policy  the  wife 
might  have  sued  in  her  own  name  for  damages  for  the  breach 
of  the  contract,  or  she  might  have  waited,  and,  if  she  sur- 
vived her  husband,  she  might  have  brought  an  action  on  the 
policy;  that  as  she  did  not  survive,  but  died  prior  to  her  hus- 
band, such  right  of  action  on  her  death  at  once  became  vested 
in  the  child;  that  the  war  did  not  abrogate  the  policy,  but  only 
suspended  the  same;  and  that  the  company's  repudiation  of 
the  policy  after  the  war  excused  the  insured  from  making 
any  tender  of  premiums  thereafter:  Clemmitt  v.  New  York 
L.  Ins.  Co.,  76  Va.  355 ;  New  York  L.  Ins.  Co.  v.  Clemmitt, 
77  Va.  366.  It  was  there  further  held  that:  "Where  breach 
occurred  and  suit  is  brought  during  insured's  life,  and  he  dies 
before  judgment,  the  value  of  the  policy  is  the  present  value, 
as  at  the  date  of  the  insurance  company's  repudiation,  of  the 
sum  assured  and  payable  at  the  death  of  the  assured,  to  be 
diminished,  however,  at  the  same  date,  by  the  present  value 
of  the  premiums  subsequently  accrued,  and  also  by  the 
amount  of  the  premiums  previously  accrued  (which  are  un- 
paid), and  interest  thereon." 

It  was  there  strongly  intimated  that,  even  if  the  assured 
had  been  "alive  at  the  date  of  the  judgment,  with  no  decrease 
of  health  except  from  efflux  of  time,"  still  she  might  have  re- 
covered such  damages  as  she  had  actually  sustained.  It  was 
there  said  that  "the  rule  to  ascertain  the  value  of  a  life  policy 
is  laid  down  in  Universal  L.  Ins.  Co.  v.  Binford,  76  Va.  103." 
In  that  case  the  company  was  insolvent,  and  it  was  held  that 
the  policy-holder  was  entitled  to  a  sum  of  money  which 
"would  purchase  from  a  solvent  company  a  policy  of  the  same 
kind,  for  the  same  amount,  and  for  the  same  rate  of  pre- 
mium," and  that  such  amount  was  ascertainable  "by  treating 
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^**®  the  difference  between  the  premiums  paid  the  defendant 
company  and  the  premiums  to  be  paid  to  the  new  insuring 
company  as  an  annuity  for  the  a.ssured's  expectation  of  life, 
and  calculating  its  cash  value."  In  the  case  at  bar  the  com- 
pany is  solvent,  and  the  assured  is  in  poor  health  and  is  not 
insurable. 

In  Georgia  it  has  been  held  that,  where  the  company  had 
breached  the  contract,  the  holder  of  the  jwlicy  was  entitled  to 
"recover  any  damages  he  may  have  sustained  in  consequence 
thereof":  Alabama  G.  L.  Ins.  Co.  v.  Garmany,  74  Ga.  51. 
It  has  been  held  in  New  York  that,  where  the  policy-holder 
is  entitled  to  recover  damages  for  the  breach  of  the  contract, 
the  measure  of  his  damages  "is  the  value  of  the  policy  de- 
stroyed; and  in  ascertaining  this  resort  may  properly  be  had 
to  tables  used  in  the  business  of  life  insurance,  showing  the 
average  expectancy  of  life":  People  v.  Security  etc.  Co.,  78 
N.  y.  114,  125,  126,  34  Am.  Rep.  522.  In  a  later  case  in  New 
York  it  was  held:  "That  if,  at  the  time  of  the  refusal  of 
the  defendant  to  accept  the  premiums,  the  life  of  the  plain- 
tiff's father  was  still  insurable,  the  measure  of  his  damages 
was  the  difference  between  the  then  present  value  of  the  pre- 
miums he  would  have  been  compelled  to  pay  during  the  life 
of  his  father  under  the  i  olicy  issued  by  the  defendant  and 
the  present  value  of  the  premiums  which  he  would  be  com- 
pelled to  pay  under  a  policy  which  could  then  be  obtained 
from  another  responsible  company;  that  if  at  that  time  the 
life  of  his  father  was  not  insurable,  his  damages  would  be 
the  actual  value  of  the  policy  at  the  time  of  the  breach,  as 
being  a  valid  and  obligatory  claim  against  an  entirely  responsi- 
ble company":  Speer  v.  Phoenix  M.  L.  Ins.  Co.,  30  Ilun,  322. 

In  that  state  it  is  held  that  in  case  of  such  breach  of  the 
compnny  the  policy-holder  is  entitled  to  recover  as  damages 
the  value  of  the  policy  at  the  time  of  the  breach:  Farley  v. 
Union  l\r.  L.  Ins.  Co.,  41  Ilun,  303;  People  v.  Empire  M.  L. 
Ins.  Co.,  92  N.  Y.  105.  The  latest  ca.se  in  that  state  which 
has  come  to  our  attention,  and  applicable  here,  is  Toplit/  v. 
--»  Bauer,  IGl  N.  Y.  325,  336,  55  N.  E.  1059,  1062,  where  it 
was  said  by  the  court  and  held  that:  "The  insurance  com- 
pany, having  thus  canceled  its  obligation,  refused  to  rein- 
state it.  The  plaintilTs  are  entith^d  to  complete  indemnity 
for  the  loss  thus  sustained,  and  the  inquiry  was,  What  was 
the  k)ss  in  contemplation  of  law?  ....  Tlie  reasonable  and 
just  rule  of  damages  in  such  cases  would  seem  to  be  the  cost 
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of  replacing  tlie  policy  on  the  same  terms  in  a  perfectly  sound 
company  at  the  time  of  the  surrender,  but  the  pledgor  had 
then  ceased  to  be  an  insurable  risk  under  any  circumstances 
existing  in  the  business  of  insurance;  so  that  the  real  loss 
was  the  face  of  the  policy  less  what  it  would  cost  to  carry 
it  by  payment  of  another  premium  which  fell  due  before  the 
death  of  the  insured":  See  2  May  on  Insurance,  4th  ed., 
sec.  569. 

These  New  York  adjudications  seem  to  indicate  the  true 
rule  of  damages  in  such  cases.  Under  the  allegations  of  the 
complaint,  which  are  admitted  by  the  demurrer,  the  plaintiff 
is  entitled  to  recover  unless  she  should  die  before  the  as- 
sured. So,  as  the  case  now  stands,  the  complaint  states  a 
cause  of  action. 

By  the  COURT.  The  order  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded  with  direction  to  overrule  the  de- 
murrer, and  for  further  proceedings  according  to  law. 

Siebecker  and  Kerwin,  JJ.,  took  no  part. 


The  Bemedies  Which  may  be  Pursued  against  a  life  insurance  com- 
pany when  it  wrongfully  repudiates  its  contract  of  insurance  are 
discussed  in  Metropolitan  Life  Ins.  Co.  v.  McCormick,  19  Ind.  App. 
49,  65  Am.  St.  Eep.  392;  People  v.  Security  Life  Ins.  Co.,  78  N.  Y. 
114,  34  Am.  Eep.  522;  Day  v.  Connecticut  Life  Assur.  Co.,  45  Conn. 
480,  29  Am.  Rep,  693;  McCall  v.  Phoenix  Life  Ins.  Co.,  9  W.  Va. 
237,  27  Am.  Rep.  558. 


NEVINS  V.  CHICAGO,  ST.  PAUL,  MINNEAPOLIS  AND 
OMAHA  RAILWAY   COMPANY. 

[124  Wis.  313,  102  N.  W.  489.]   . 

RAILROADS — Carriage  of  Livestock — Contract  Accepting 
Car. — A  stipulation  in  a  shipper's  contract  for  the  carriage  of  live- 
stock, that  the  shipper  accepts  the  cars  furnished  by  the  carrier 
and  acknowledges  that  they  are  sufficient  and  suitable  in  every  re- 
spect for  the  shipment  of  livestock,  does  not  relieve  the  carrier  from 
liability  for  negligence  in  supplying  unsuitable  cars.     (p.  936.) 

Action  for  injury  to  livestock  resulting  from  defective 
condition  of  the  cars  in  which  such  stock  was  shipped.  The 
contract  of  shipment  contained  the  following  stipulation : 
"The  said  shipper  hereby  accepts  for  transportation  and  ac- 
knowledges and  admits  the  cars  furnished  by  the  railroad 
company  to  be  suificient  and  suitable  cars  in  every  respect 
for  the  shipment  of  said  stock The  car  wherein  the 
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said  stock  is  to  be  earried  having  been  tendered  to  said  ship- 
per by  the  said  railroad  company  for  that  purpose,  the  said 
shipper  hereby  agrees  that  such  car  ....  fit  and  proper 
for  the  purposes  of  such  transportation."  Judgment  for 
plaintiff.     Defendant  appealed. 

Tomkins,  Tomkins  &  Garvin,  for  the  appellant. 

E.  C.  Alvord  and  H.  E.  Edwards,  for  the  respondent. 

^^*  DODGE,  J.  The  only  error  assigned  is  the  refusal  to 
direct  a  verdict  for  defendant.  That  is  supported  by  con- 
tention that  the  defect  in  the  car  was  so  open  and  obvious 
that  plaintiff's  agent  who  loaded  the  horses  must  be  conclu- 
sively presumed  to  have  known  of  it,  and,  so  knowing,  was 
guilty  of  such  contributory  negligence  as  to  preclude  recov- 
ery; also  that,  because  of  such  knowledge,  plaintiff  was  bound 
by  the  stipulation  in  the  shipping  receipt  accepting  the  car 
and  assuming  any  risks  from  its  condition.  The  inefficacy 
of  such  stipulation  to  relieve  a  carrier  in  case  of  negligence 
in  supplying  unsuitable  ^^'^  cars  is  well  established  by  our 
decisions:  Abrams  v.  M.,  L.  S.  &  W.  R.  Co.,  87  Wis.  485,  41 
Am.  St.  Rep.  55,  58  N.  W.  780 ;  Loeser  v.  Chicago  etc.  R.  R. 
Co.,  94  Wis.  571,  69  N.  W.  372;  Leonard  v.  Whitcomb,  95 
Wis.  646,  70  N.  W.  817.  We  need  not  discuss  it.  It  suffices 
for  the  present  case  to  say  that  we  cannot  agree  with  appel- 
lant's contention  that  plaintiff's  agent  must  be  presumed 
to  have  known  of  the  defect  in  the  car.  That  consisted  of 
an  old  break  of  longitudinal  boards  such  as  to  leave  a  hole 
near  the  car  door  about  three  feet  long  and  six  to  seven 
inches  wide.  The  agent  testified  he  had  no  opportunity  to 
inspect  the  car,  as  he  had  to  load  the  horses  in  a  hurry  while 
the  train  was  waiting,  and  that  he  had  no  knowledge  of  such 
or  any  defect.  It  does  not  appear  whether  the  pieces  of 
boards  whose  absence  caused  the  hole  were  wholly  displaced 
at  the  time  of  loading,  nor  that  tlie  horses  were  loaded  on 
that  side  of  the  car,  nor  that  the  car  was  so  situated  that  the 
side  opposite  from  the  loading  chute  was  accessible  for  in- 
spection. With  such  facts  it  surely  is  not  beyond  reason 
to  credit  the  agent's  denial  of  knowledge,  or  to  hold  such 
ignorance  consistent  with  ordinary  care.  Hence  those  ques- 
tions were  properly  for  tlie  jury.  Since  the}'  have  been  re- 
solved in  favor  of  plaiiitilT,  we  need  not  consider  whether  a 
dilTerent  finding  would  Imve  constituted  a  defense. 

By  the   COURT.     Judgineiit  affirmed. 
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A  Carrier  of  Livestock  is  bound  to  furnish  reasonably  safe  cars  for 
the  transportation  of  animals  which  it  undertakes  to  carry,  notwith- 
standing any  stipulation  to  the  contrary,  and  is  liable  for  defects 
in  cars  rendering  them  unsafe:  See  the  monographic  note  to  Clarke 
V.  Rochester  etc.  R.  R.  Co.,  67  Am.  Dec.  215;  Betts  v.  Chicago  etc. 
Ry.  Co.,  92  Iowa,  343,  54  Am.  St.  Rep.  558;  Railroad  v.  Dies,  91 
Tenn.  177,  30  S.  AV.  871;  Eckert  v.  Pennsylvania  R.  R.  Co.,  211  Pa. 
8t.  267,  107  Am.  St.  Rep.  571. 


HUBER  V.  STARK. 

[124   Wis.   359,   102   N.   W.   12.] 

TRESPASS — Overhanging  Eaves. — An  invasion  by  one  of  the 
domain  of  another  by  projecting  the  eaves  of  his  building  over  the 
premises  of  such  other,  but  not  to  the  prejudice  of  his  occupancy 
of  his  land  up  to  the  boundary  line,  is  remediable  by  suit  to  enjoin 
a  continuous  trespass,  or  by  action  to  recover  damages,     (p.  938.) 

TRESPASS — Mitigation  of  Damages. — It  is  no  ground  for  mit- 
igation of  damages  caused  to  property  of  one  person  by  a  trespass 
thereon  that  if  such  property  had  been  in  a  good  state  of  repair, 
the  wrongful  invasion  would  not  have  damaged  it.     (p.  939.) 

LICENSE  IN  LAND — Revocation. — Mere  oral  permission  by 
one  to  use  the  land  to  some  extent  of  another,  no  consideration 
being  paid  therefor,  although  both  parties  may  contemplate  that 
the  permission  granted  shall  be  permanent  and  although  the  licensee, 
on  the  faith  thereof,  enters  upon  the  land  and  makes  valuable  im- 
provemerts,  conveys  no  interest  in  the  land,  and  creates  only  a 
mere   license,   revocable   at   the   pleasure   of   the   licensor,     (p.   940.) 

TRESPASS — Discharge  of  Rainwater. — Xo  one  has  a  right,  by 
an  artificial  structure  of  any  kind  upon  his  own  land,  to  cause  the 
water  which  falls  and  accumulates  tiicrcou  in  rain  or  snow  to  bi; 
discharged  upon  the  land  of  an  adjoining  owner,  and  such  erection, 
if  it  causes  the  water  to  How  either  in  the  form  of  a  current  or 
stream,  or  only  in  drops,  works  a  violation  of  the  adjoining  pro- 
prietor's rights  of  property,  and  constitutes  a  trespass  unless  a 
right  exists  by  express   grant,   or   by  prescription,     (p.   942.) 

D.  H.  Grady,  for  the  appellants. 

Fowler  &  McNamara,  for  the  respondent. 

3C3  MARSHALL,  J.  Counsel's  first  contention  is  that 
respondent  should  have  sued  in  ejectment,  and  that,  as  proper 
objections  were  made  and  exceptions  to  rulings  saved  to  pre- 
sent that  question  here,  a  reversal  should  be  granted  for  fail- 
ure to  invoke  the  proper  jurisdiction. 

Whether  the  invasion  by  one  of  the  domain  of  another  by 
that  one  projecting  the  eaves  of  his  building  over  the  prem- 
ises of  such  other,  or  by  any  intrusion  into  the  latter 's  do- 
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main,  as  by  projecting  a  foundation  stone  beyond  the  bound- 
ary, such  otlier  being  in  no  wise  disturbed  in  the  occupancy 
(if  his  own  land  up  to  such  boundary,  is  remediable  in  equity 
to  compel  a  discontinuance  thereof,  or  by  an  action  for  dam- 
aj2:es  as  for  a  trespass,  has  been  solved  in  the  affirmative  in 
some  jurisdictions  (Aiken  v.  Benedict,  39  Barb.  400;  Vroo- 
iiian  V.  Jackson,  6  Hun,  326;  Meyer  v.  Metzler,  51  Cal.  142; 
(Jrove  v.  P^ort  Wayne,  45  Ind.  429,  15  Am.  Rep.  262),  and  in 
the  negative  in  others  (Sherry  v.  Frecking,  4  Duer,  452; 
Murphy  v.  Bolger,  60  Vt.  723,  15  Atl.  365,  1  L.  R.  A.  309). 
It  seems  that  the  conflict  created  in  respect  to  the  matter  in 
the  New  York  court  at  an  early  date  is  yet  unsolved:  Leprell 
V.  Kleinschmidt,  112  N.  Y.  364,  19  N.  "e.  812.  Probably  it 
is  true,  as  said  in  10  American  and  English  Encyclopedia  of 
Law,  second  edition,  531,  the  weight  of  authority  is  in  favor 
of  the  remedy  in  ejectment,  but  this  state  is  committed  to  the 
doctrine  that  if,  notwithstanding  the  encroachment,  the  owner 
of  the  premises  invaded  really  occupies  up  to  his  boundary 
line,  the  proper  action  to  address  the  interference  is  one  for 
damages,  or  to  abate  the  aggression  as  a  continuing  nuisance: 
McCourt  V.  Eckstein,  22  Wis.  153 ,  94  Am.  Dec.  594 ;  Zander 
V.  Valentine  Blatz  B.  Co.,  95  Wis.  162,  70  N.  W.  164;  Rahn 
V.  Milwaukee  etc.  Co.,  103  Wis.  467,  79  N.  W.  747;  Rasch 
V.  Noth,  99  Wis.  285,  67  Am.  St.  Rep.  858,  74  N.  W.  820,  40 
L.  R.  A.  577.  That,  it  would  seem,  would  rule  this  case,  if 
the  proposition  as  to  the  precise  facts  were  new,  but  it  was 
seemingly  so  held  in  *****'*  Rasch  v.  Noth.  That  was  a  case 
of  overhanging  eaves,  and  judgment  in  ejectment  was  re- 
versed upon  the  ground  that  the  action  should  have  been 
in  equity  to  abate  a  nuisance,  or  for  damages  for  trespass. 
In  Rahn  v.  Milwaukee  etc.  Co.,  a  similar  invasion  was  held  to 
satisfy  the  rule  as  to  the  use  of  equity  jurisdiction  to  abate 
a  continuing  trespass. 

Exceptions  are  urged  to  several  findings  of  fact  as  con- 
li'.iry  to  the  clear  jireponderance  of  the  evidence.  It  does  not 
seem  advisable  to  discuss  the  evidence  for  the  purpose  of  dem- 
onstrating the  correctness  of  our  conclusion  in  regard  thereto. 
As  we  read  the  record,  there  is  ample  evidence  to  warrant  the 
Jindings.  Counsel  view  some  of  them  from  a  radically  wrong 
standpoint.  It  is  said  that  appellant  justified  under  an  oral 
agreenicnt  and  the  court  fonntl  such  agreement  as  pleaded, 
aiivl  so  should  have  decided  that  all  interferences  complained 
of  were  covered  by  the  consid(M';i1ion  acipiired  by  respondent 
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ill  respect  to  the  new  chimney.  We  are  unable  to  find  that 
the  court  decided  that  the  agreement  was  made  as  pleaded. 
On  the  contrary,  the  decision  is  to  the  effect  that  there  was 
no  consideration  passing  between  the  parties,  except  as  re- 
gards the  chimney.  The  same  infirmity  appears  in  counsel's 
criticism  of  the  court's  assessment  of  damages.  This  inquiry 
is  made:  The  court  having  found  the  agreement  as  alleged, 
"how  could  damages  be  possibly  assessed  for  injuries  nat- 
urally caused  in  the  execution  of  it?"  That  is  based  on  the 
false  assumption  as  to  the  decision  upholding  the  agreement 
pleaded.  Again,  it  is  said,  plaintiff's  roof  was  out  of  repair, 
else  no  damage  would  have  been  caused  thereby  from  the 
source  complained  of.  Manifestly,  it  is  no  ground  for  miti- 
gation of  damages  caused  to  the  property  of  one  person  by  a 
trespass  thereon  that  if  such  property  had  been  in  a  good 
state  of  repair  the  wrongful  invasion  would  not  have  damaged 
it.  Some  other  criticisms  of  the  findings  made  by  the  learned 
counsel  might  be  referred  to,  which  in  our  view  furnish  as 
'^^*  little  ground  for  disturbing  the  judgment  as  those  we 
have  instanced. 

It  is  insisted  that  the  conclusion  of  law  that  appellant  had 
no  better  right  to  erect  and  maintain  the  eave  trough  than  a 
mere  license  is  wrong,  because  there  was  something  more  than 
such  a  right  involved,  in  that  the  privilege  was  granted  in  ex- 
change for  a  consideration,  possession  was  taken  of  respond- 
ent's property,  so  far  as  necessary,  to  enjoy  such  privilege, 
and  it  was  expected  that  it  would  be  permanent.  The  prem- 
ise assumed  that  there  was  a  consideration  given  for  the  privi- 
lege is  untenable,  as  we  have  seen.  It  follows  that  the  as- 
signment of  error  based  on  such  premise  is  likewise  unten- 
able. 

It  is  further  contended  that,  conceding  the  facts  as  to  the 
agreement  between  the  parties  being  as  found  by  the  court 
as  respondent  views  such  finding,  the  indications  are  that  it 
was  supposed  at  the  time  the  agreement  was  made  that  the 
privilege  granted  to  appellant  would  continue  indefinitely,  and 
changes  were  made  in  the  buildings  in  harmony  therewith,  in 
which  circumstances  the  privilege  is  more  in  the  character  of 
an  easement  than  a  mere  license,  and  therefore  was  not  rev- 
ocable at  the  pleasure  of  the  grantor — Morrill  v.  Mackman, 
24  Mich.  279,  9  Am.  Rep.  124,  being  referred  to.  That  case 
has  no  analogy  to  the  one  in  hand.  The  privilege  there  in- 
volved was  orally   granted  upon  the  promise  of  an   annual 
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money  consideration.  It  was  said  that  if  the  ajj^reement  had 
!)een  put  in  writing  the  result  would  have  been  a  tenancy,  and 
.since  it  was  not  it  was  good  as  a  lease  from  year  to  year.  The 
inference  plainly  is  that  the  controlling  feature  in  the  case 
was  the  consideration  agreed  to  be  paid.  True,  it  was  sug- 
gested that  the  attitude  of  the  parties  was  such  as  to  indicate 
a  mutual  understanding  that  the  privilege  would  be  perma- 
nent, but  it  seems  plain  such  feature  of  itself  would  not  turn 
a  license  into  an  easement  or  a  lease.  We  should  take  note 
in  passing  that  in  Thoemke  v.  Fiedler,  91  Wis.  386,  64  N.  W. 
1030,  Mr.  Justice  Newman,  ^^  speaking  for  the  court,  in 
discussing  the  question  of  whether  a  parol  license  of  the  sort 
under  consideration  can  be  enforced  in  equity,  used  an  ex- 
pression quite  similar  to  that  above  referred  to  and  in  a  way 
that  might  give  rise  to  the  belief  that  the  duration  of  a  mere 
license  as  viewed  by  the  parties  thereto  at  the  time  of  the  crea- 
tion thereof  would,  or  might,  control  as  to  whether  it  is  re- 
vocable at  the  pleasure  of  the  licensor  or  not.  This  is  the 
expression  to  which  we  refer:  "The  case  is  entirely  bare  of 
evidence  showing  whether  such  privilege  was  intended  to  be 
perpetual  or  limited  in  dui-ation." 

That  was  a  mere  passing  remark.  Probably  the  effect 
thereof,  as  it  might  be  viewed  apart  from  the  general  prin- 
ciple which  ruled  the  case,  was  not  appreciated.  Certainly, 
whether  at  the  inception  of  a  mere  license  to  one  to  enjoy 
some  privilege  in  the  land  of  another  the  parties  thereto  as- 
sume or  agree  that  it  shall  be  permanent  does  not  affect  its 
revocability. 

The  true  rule  is  that  a  mere  verbal  permission  by  one  to 
use  the  land,  to  some  extent,  of  another,  no  consideration 
being  paid  therefor,  though  that  other,  on  the  faith  thereof, 
enters  upon  such  land  and  makes  valuable  improvements 
thereon  to  enable  him  to  enjoy  such  permission,  conveys  no 
interest  in  the  land  and  no  riglit  which,  as  to  acts  done  by 
him  after  his  privilege  shall  have  been  revoked,  can  be  suc- 
cessfully asserted,  defeusibly  or  otherwise,  as  against  the 
owner  of  the  premises :  Thoemke  v.  Fiedler,  91  Wis.  386, 
64  N.  W.  1030;  Fryer  v.  Warne,  29  Wis.  511;  Tanner  v. 
Volentine,  75  111.  024;  French  v.  Owen,  2  Wis.  250;  Clute 
v.  Carr,  20  Wis.  531,  91  Am.  Dec.  442;  Duinneen  v.  Rich,  22 
Wis.  550. 

The  further  point  is  made  that  a  license  is  a  full  defense 
to  all  acts  done  pursuant  thereto.     We  fail  to  find  anything 
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in  the  decision  of  the  trial  court  not  in  harmony  with  that 
principle.  The  acts  for  which  the  redress  was  sought  and 
granted  are  those  committed  after  the  license  was  revoked. 

3GG  (pjjg  next  point  made  is  that  the  judgment  erroneously 
enjoined  appellant  absolutely  from  allowing  water  from  his 
roof  to  flow  on  to  the  building  or  premises  of  the  respondent. 
Whether  one  has  any  right  whatever  to  turn  water  accumu- 
lated on  his  building  onto  the  premises  of  another,  either  in 
a  stream  or  through  a  spout,  or  in  drops,  the  modern  authori- 
ties are  not  in  harmony.  This  court  does  not  appear  to  have 
heretofore  spoken  decisively  on  the  question.  In  some  juris- 
dictions it  is  held  that  one  so  turning  water  onto  the  prem- 
ises of  another  is  responsible  for  actionable  wrongdoing  only 
if  he  acts  negligently  to  the  damage  of  his  neighbor:  Under- 
wood v.  Waldron,  33  Mich.  232 ;  Barry  v.  Peterson,  48  Mich. 
263,  12  N.  W.  181;  Ilazeltine  v.  Edgmand,  35  Kan.  202,  57 
Am.  Rep.  157,  10  Pac.  544;  Armstrong  v.  Luco,  102  Cal.  272, 
SQ  Pac.  674.  Elsewhere  the  rule  is  that  one  property  owner 
is  entitled  to  absolute  immunity  from  having  water  cast  upon 
his  premises  from  the  adjoining  building  owned  by  his  neigh- 
bor. In  those  cases,  while  the  gist  of  the  actions  for  violating 
such  right  is  negligence,  it  is  held  that  the  wrong  does  not 
consist  in  allowing  the  water  accumulating  on  the  premises  of 
one  to  be  cast  onto  the  adjoining  premises  negligently,  but  in 
allowing  it,  at  least  with  knowledge  of  the  facts,  to  be  so  cast 
at  all :  Martin  v.  Simpson,  6  Allen,  102 ;  Tanner  v.  Volentine, 
75  111.  624 ;  Fitzpatrick  v.  Welch,  174  Mass.  486,  55  N.  E. 
178,  48  L.  R.  A.  278;  Shipley  v.  Fifty  Associates,  106  Mass. 
194,  198,  8  Am.  Rep.  318 ;  Jutte  v.  Hughes,  67  N.  Y.  267, 
272. 

In  the  last  case  cited  the  trial  court  instructed  the  jury 
that  "if  the  water  did  come  from  the  defendant's  yard  and 
he  did  everything  which  was  possible,  under  the  circum- 
stances, and  practicable  in  the  way  of  drainage  to  carry  it  off 
from  the  premises,  he  was  not  liable."  The  facts  were  that 
defendant  paved  his  yard  so  that  the  water  falling  thereon, 
which  came  from  the  building  or  otherwise,  flowed  over  such 
pavement  onto  the  premises  of  the  plaintiff.  The  instruction 
was  condemned  on  appeal,  the  record  showing  that  the  cir- 
cumstances ^**'  referred  to  were  in  part  created  by  the  de- 
fendant and  naturally  caused  the  water  that  fell  on  his  prem- 
ises to  flow  onto  those  of  his  neighbor,  the  court  remarking : 
"He  was  bound  to  take  care  of  such  water  as  fell  and  ae- 
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cumulated  upon  his  own  premises,  and  to  prevent  its  causiii{4 
any  injury  to  the  property  of  the  plaintiff.  It  matters  not 
that  defendant  did  all  that  he  reasonably  could  to  take  the 
water  off,  if  he  suffered  it  improperly  to  increase  on  his  own 
premises,  and  so  as  to  flow  onto  the  plaintiff's  premises." 

In  ]\Iartin  v.  Simpson,  6  Allen,  102,  Bij^elow,  C.  J.,  speak- 
ing on  the  same  subject,  said:  "No  one  has  a  rijjht,  by  an 
artificial  structure  of  any  kind  upon  his  own  land,  to  cause 
the  water  which  falls  and  accumulates  thereon  in  rain  or 
snow  to  be  discharged  upon  the  land  of  an  adjacent  proprie- 
tor. Such  an  erection,  if  it  occasions  the  water  to  flow, 
either  in  the  form  of  a  current  or  stream,  or  only  in  drops, 
works  a  violation  of  the  adjoining  proprietor's  riglit  of  prop- 
erty, and  cannot  be  justified,  unless  a  right  is  shown  by  ex- 
press grant  or  by  prescription." 

Such  doctrine  seems  much  more  consonant  with  the  com- 
mon-law rights  of  property  than  that  of  the  Michigan  court, 
which  seems  to  be  to  the  etl'ect  that  there  must  be,  in  the 
nature  of  things,  a  sort  of  neighborly  exchange  of  privileges 
l>etween  the  owners  of  adjoining  buildings,  permitting  each, 
if  he  acts  with  due  care,  to  use  the  premises  of  the  other  as  a 
dumping  place  for  the  water  accunuilating  upon  his  own 
building. 

The  right  of  eavesdrip  which  one  may  possess  in  the  land 
of  his  neighbor  is  an  interest  in  realty— an  easement,  and 
hence  does  not  exist  in  any  case  as  a  mere  appurtenance.  It 
is  a  property  right  which  must  be  acquired  like  any  other  in- 
terest in  land — the  stillicidium  as  regards  the  fall  of  water 
in  drops  and  flumen  as  to  flow  of  Avater  in  a  stream  fronj  a 
spout  or  gutter,  as  the  subj('<'t  is  treated  in  the  civil  law.  Tli»* 
ancient  rule  on  the  subject,  which  cannot  well  be  ignored 
without  judicially  taking  i)n)perly  of  one  person  and  con- 
ferring ^"'**  it  on  another  without  cojnpensation,  is  stated  by 
Mr.  Washburn  thus:  "For  one  to  construct  the  i-oof  of  his 
house  in  such  a  manner  as  to  discharge  the  water  falling 
thereon  in  rain,  upon  the  land  of  an  atljacent  proi)rictor,  is  a 
violation  of  the  right  of  such  i)roprietor,  if  done  without  his 
consent,  and  this  consent  nmst  t)e  evidenced  by  e.\i)i-ess  grant 

on   prescription The  mode  in   which  this  injury  may 

be  occasioned  iiiay  be  by  extending  the  roof  of  such  building 
beyond  the  line  of  separation  between  the  two  estates,  or  by 
so  constructing  it  as  to  throw  the  water  falling  thereon,  by  its 
own  impulse  and  direction,  across  the  line,  and  thereby  caus- 
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ing  it  to  be  discharged  upon  the  estate  of  the  adjacent  land 
owner":  "Washburn  on  Easements,  *390. 

It  is  strenuously  contended  that  a  licensor  cannot  upon  re- 
voking the  license  rightly  compel  the  licensee  to  restore  the 
original  condition  of  the  premises.  If  counsel  speak  only 
of  restoration  to  the  exterft  of  merely  terminating  the  trespass 
caused  by  adversely  exercising  the  license  after  its  revoca- 
tion, he  is  manifestly  wrong.  That  is  all  the  mandatory  part 
of  the  judgment  is  .designed  to  accomplish  in  this  case.  It 
does  not  require  the  restoration  of  any  structure,  but  merely 
requires  appellant  to  cease  trespassing  upon  respondent's 
premises  by  discontinuing  the  eave  spout  and  its  connections 
and  cease  permitting  the  water  to  flow  from  his  roof  on  the 
respondent's  premises. 

Some  other  suggestions  are  made  by  appellant's  counsel, 
but  they  either  are  quite  unimportant  or  are  so  fully  covered 
by  what  has  been  said  that  we  will  forego  further  discussion 
of  the  case. 

By  the  COURT.     The  judgment  is  affirmed. 

A  motion  for  a  rehearing,  and  for  a  modification  of  the 
judgment  with  respect  to  the  removal  of  structures  and  res- 
toration of  plaintiff's  building,  was  denied  March  14,  1905. 

Kerwin,  J.,  took  no  part. 


As  to  the  Bight  of  the  Oiover  of  a  Building  to  allow  the  water  from 
the  eaves  or  roof  thereof  to  drip  or  run  on  his  neighbor's  [ircraises, 
see  Hazeltine  v.  Edgmand,  35  Kan.  202,  57  Am.  Rep.  157;  Copper 
V.  Dolvin,  68  Iowa,  757,  56  Am.  Eep.  872;  Gould  v.  McKenna,  86 
Pa.  St.  297,  27  Am.  Rep.  705.  An  examination  of  these  cases  will 
disclose  that,  as  a  rule,  such  a  right  does  not  exist.  It  is  held  in 
Davis  V.  Niagara  Falls  Tower  Co.,  171  N.  Y.  336,  89  Am.  St.  Rep. 
817,  that  whpre  a  tower,  otherwise  properly  built,  is  so  constructed 
that  large  quantities  of  ice  accumulating  thereon  fall  upon  and  in- 
jure adjoining  property  and  endanger  human  life,  it  is  a  private  nui- 
sance, and  its  maintenance  in  such  a  condition  may  be  enjoined. 
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E^^ERSON  V.  NASII. 

[124  Wis.  369,  102  N.  W.  921.] 

PLEADING,  Construction  in  Favor  of. — The  Only  Test  to  be 
Applied  to  a  Complaint  is,  will  it  rcasoiyibly  permit  of  a  constrnetion 
sustaining  it.  If  it  will  satisfy  such  a  tost,  it  is  good  on  demurrer, 
howcv  .  j)lainly  it  may  be  open  to  a  motion  for  indefiniteness  and 
uncertainty,     (p.  947.) 

PLEADINGS— Cause  of  Action.— To  constitute  a  cause  of  .u 
tion,  there  must  be  a  primary  right   possessed  by  one  person   and  a 
violation   thereof   by   another,     (p.   950.) 

PLEADING — "Transaction" — Cause    of   Action. — Out   of   one 

circumstance  in  its  entirety  involving  two  or  more  persons,  denom- 
inated by  statute  as  a  "  t-ansaction, "  there  may  result  two  or  more 
remediable  primary  rights  or  causes  of  action,     (p.  950.). 

PLEADING  —  ' '  Transaction ' ' — Cause  of  Action. — However 
numerous  may  be  minor  transactions,  each  constituting  a  primary 
right  enforceable  by  the  proper  remedy,  so  long  as  they  all  reach 
back  to  the  point  of  union  as  the  parent  cause  thereof,  they  all 
arise  out  of  one  "transaction"  within  the  meaning  of  tlio  statute, 
and  may  be  vindicated  together,  each  by  its  proper  remedy,  (p. 
951.) 

PLEADING — Cause  of  Action. — Transaction. — A  cause  of  ac- 
tion consists  of  those  facts  as  to  two  or  more  persons  entitling  at 
least  one  of  them  to  a  judicial  remedy  of  some  sort  against  the 
other,  or  others,  for  the  redress  or  prevention  of  a  wrong,  and  it  is 
essential  to  the  existence  of  such  facts  that  there  should  be  a  right 
to  be  violated  and  a  violation  thereof.  Since  these  two  elements 
constitute  a  cause  of  action,  anl  to  satisfy  the  statute  they  must 
arise  out  of  one  or  more  circumstances  called  a  "transaction,"  the 
latter  is  to  be  viewed  as  something  distinct  from  the  cause  of  action 
itself.  The  occurrence  of  the  "transaction"  and  of  the  facts  con- 
stituting the  cause  of  action  may  be  simultaneous  or  not.     (p.  952.) 

PLEADING — Cause  of  Action — "Transaction." — All  causes 
of  action,  within  the  meaning  of  tlie  statute,  .'irise  out  of  a  circum- 
stance denominated  therein  a  "transaction,"  and  the  major  "trans- 
action" may  occur  long  prior  to  the  violation  of  the  right  consti- 
tuting the  last  step  completing  any  one  of  the  various  causes  of  ac- 
tion   arising    out    of    such    major    transaction,      (p.    952.) 

PLEADING — Cause  of  Action — "Transaction." — Any  event 
in  which  two  or  more  persons  are  actors,  involving  a  right  which 
may  [iresently,  or  by  what  may  ])roximately  occur  in  respect  thereto, 
be  violated,  creating  a  redressihle  wrong,  is  a  "transaction"  witliin 
the  meaning  of  the  statute  giving  a  cause  of  action.  All  such  wrongs 
which,  in  the  regular  course  of  events,  through  the  rights  violated, 
have  such  proximate  relation  to  that  transaction  tliat  it  can  he  legit- 
imately said  they  arise  out  of  it,  are  remediable  in  one  action,  re- 
gardless of  the  form  of  the  remedy  required  as  to  each,  provided 
they  alTect  all  of  the  parties  and  do  not  require  dilfereiit  iilaces  of 
trial,      (p.   95.3.) 

PLEADING— Joinder  of  Causes  of  Action. — It  is  no  objection 
to  the  joinder  of  causes  of  action  that  they  concern  se[)arate  pri- 
mary rights.  If  all  such  causes  of  action  arise  out  of  tiie  same  trans- 
action, or  transactions  connected  with  the  same  subject  of  action,  that 
is  Bufhcieut.      (p.  950.) 
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PLEADINGS — Cause  of  Action — Transaction. — If  a  contract 
between  two  or  more  on  one  side  and  two  or  more  on  the  other 
creates  a  situation  involving  presently  or  proximately  separate  rights 
upon  one  side,  each  of  which,  with  a  violation  thereof  by  the  other 
side,  would  constitute  a  complete  ground  of  complaint  for  judicial 
redress,  the  initial  circumstance — namely,  the  making  of  the  con- 
tract— is  a  "transaction"  within  the  meaning  of  the  statute,  and 
such  grounds  of  complaint,  should  they  arise,  would  be  separate 
causes  of  action  arising  out  of  the  same  transaction  within  the  mean- 
ing of  the  statute,     (p.  959.) 

B.  W.  Jones,  for  the  appellants. 

J.  W.  Hicks,  J.  0  'Leary  and  Reid,  Smart  &  Curtis,  for  the 
respondents. 

^''^  MARSHALL,  J.  We  have  examined  with  care  the 
very  able  analysis  of  the  complaint  by  appellants'  counsel 
without  being  able  to  reach  the  conclusion  they  contend  for. 
The  case  is  by  no  means  clear,  and  if  it  were  proper  to  in- 
cline to  a  view  which  would  condemn  the  pleading  because 
such  view  is  reasonable,  there  being  another  such  view  that 
will  sustain  it,  a  conclusion  might  be  arrived  at  fatal  to  the 
orders  appealed  from. 

We  cannot  too  often  recur  to  the  radical  change  wrought 
by  the  code  from  the  common-law  rule  for  determining  the 
sufficiency  of  pleadings.  It  must  not  be  forgotten  that  he 
who  challenges  a  pleading  for  insufficiency  in  any  respect 
cannot  rely  for  success  upon  mere  failure  to  state  expressly 
or  clearly  facts  essential  to  sustain  it — not  in  case  of  con- 
flicting reasonable  inferences  upon  that  one  being  adopted 
supporting  his  contention.  Formerly,  mere  ambiguity,  re- 
solvable reasonably  in  a  way  to  defeat  a  pleading,  was  suffi- 
cient to  that  end  upon  the  matter  in  that  regard  being  pre- 
sented on  demurrer.  The  pleading  was  required  to  stand  the 
test  of  every  reasonable  intendment  and  presumption  against 
it :  Morse  v.  Gilman,  16  Wis.  504.  That  was  one  of  the  seri- 
ous obstacles  to  the  speedy,  economical  and  efficient  admin- 
istration of  justice,  which  the  code  was  designed  to  remove. 
Because  of  the  inclination  of  ^*^^  many  ju.dges  against  in- 
vasions of  the  ancient  methods  of  presenting  controversies  for 
judicial  determination,  early  manifested  after  the  adoption 
of  the  new  system,  in  respect  thereto,  which  has  never  been 
wholly  changed,  though  the  new  system  is  over  half  a  cen- 
tury old,  the  full  scope  of  the  reform  wrought  thereby  is  not 
yet  universally  fully  appreciated. 
Am.  St.  Eep.,  Vol.  109— 6 J 
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"In  the  construction  of  a  pleadin}^  for  tho  jnirpose  of  de- 
termining its  effect  its  allegations  shall  be  liberally  con- 
strued, with  a  view  to  substantial  justice  between  the  par- 
ties": Stats.  1808,  sec.  2668. 

"The  court  shall,  in  every  stage  of  an  action,  disregard  any 
error  or  defect  in  the  pleadings  or  proceedings  which  shall  not 
affect  the  substantial  rights  of  the  adverse  party":  Stats. 
1808,  sec.  2820. 

That  language  is  unmistakable.  Together  with  the  whoh^ 
framework  of  the  code  it  shows  that  the  guiding  thought  of 
the  reformers  was  that  the  attainment  of  justice,  the  end 
sought  in  all  litigation,  should  be  wholly  free  from  all  inter- 
ferences in  the  nature  of  mere  technicalities  and  illiberal  con- 
structions. In  harmony  with  that  the  statute  was  very  early 
given  a  broad  and  liberal  construction  to  the  end  that  the  he- 
neficent  purposes  thereof  might  be  fully  realized.  This  court 
declared  that  "every  reasonable  intendment  and  presump- 
tion is  to  be  made  in  favor  of  a  pleading." 

"A  complaint  to  be  overthrown  by  a  demurrer  or  objection 
to  evidence  must  be  wholly  insufficient.  If  in  any  portion 
of  it,  or  to  any  extent,  it  presents  facts  sufficient  to  constitut*' 
a  cause  of  action,  or  if  a  good  cause  of  action  can  be  gathered 
from  it,  it  will  stand,  however  inartificially  these  facts  ma> 
be  presented,  or  however  defective,  uncertain  or  redundant 
may  be  the  mode  of  their  statement":  Morse  v.  Gilman,  16 
Wis.  504. 

Notwithstanding  that  plain  declaration  so  early  made,  it 
has  not  always  been  appreciated  and  applied  by  judges,  and 
it  has  often  been  lost  sight  of  by  counsel  in  the  ])re.sentation 
of  causes  on  appeal.  The  phrasing  of  the  statutory  rule  b\- 
Dixon.  C.  J.,  which  we  have  given,  has  not  been  }naterially 
■'•'*^  improved  upon  in  the  numerous  elaborations  thereof 
found  in  our  decisions,  though.  i)orhaps,  it  has  ])een  therein 
re-enforced.  In  Miller  v.  Bayer,  94  Wis.  123,  6S  X.  W.  809. 
the  court  said,  in  effect,  that  the  true  test  to  apply  to  a  plead 
ing  is,  Will  the  language  used  permit  of  a  reasonable  con- 
struction which  will  sustain  it?  In  Ean  v.  Chicago  etc  K. 
R.  Co.,  95  Wis.  60,  60  N.  W.  007,  it  was  said,  in  effect,  that 
for  the  purpo.se  of  sustaining  a  ])leading  it  shonkl  have  the 
support  of  the  most  liberal  construction  which  its  language 
will  reasonably  bear,  and  all  reasonable  inferences  that  can 
l>i>  drawn  therefrom.  Again,  the  court  said,  substantially,  in 
Klirfoth  v.  Northwestern  I.  Co.,  9S  Wis.  495,  74  N.  W.  :5.")(i. 
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that  effect  should  be  given  to  all  allegations  of  a  pleading 
which  will  support  rather  than  defeat  it,  if  that  can  be  done 
without  adding  thereto,  by  way  of  construction,  material 
words  not  necessarily  implied,  or  giving  to  the  language  used 
a  meaning  that  cannot  be  reasonably  attributed  to  it.  And 
again,  in  Miles  v.  Mutual  R.  F.  L.  Assn.,  108  Wis.  421,  427, 
84  N.  W.  1.59,  162,  the  court  said:  "Criticisms  of  a  pleading 
will  not  support  a  challenge  for  insufficiency  to  state  a  cause 
of  action  or  defense,  if  sufficiency  can  be  discovered  reason- 
ably by  .I'udieial  construction  of  the  language  used  and  by 
reasonable  inferences  from  general  allegations.  Such  plead- 
ings may  be  open  to  a  challenge  for  uncertainty  and  indefi- 
niteness,  but  not  insufficiency." 

And  recently  in  Manning  v.  School  Dist.  No.  6,  124  Wis. 
84,  102  N.  W.  356:  Every  pleading  is  to  be  so  construed  as  to 
support  the  purposes  of  the  pleader  to  state  a  cause  of  action, 
if  the  facts  essential  thereto  can  be  found  expressly  stated  or 
allesred  by  reasonable  inference,  looking  at  the  language  in  its 
full  reasonable  scope. 

In  view  of  the  foregoing  it  seems  plain  that  it  would  be  a 
waste  of  time  to  follow  the  analysis  of  the  complaint  made 
by  the  learned  counsel  for  appellants  to  see  whether  the  plead- 
ing will  reasonably  permit  of  the  construction  they  contend 
^^^  for.  All  mieht  be  conceded  that  is  claimed  in  that  re- 
gard, and  it  might  be  conceded,  too,  that  so  viewing  the  plead- 
ing it  is  fatallv  defective,  without  necessarily  arriving  at  a 
right  determination  of  the  controversy  now  presented,  since, 
as  we  have  seen,  the  only  lesritimate  test  to  be  applied  to  the 
comnlaint  is.  Will  it  reasortablv  ppTTuit  of  a  construction  sus- 
taining it?  In  view  of  all  the  facts  alleged  expressly  or  by 
reasonable  inference,  is  the  pleading  bad  as  claimed?  If  it 
will  satisfy  such  test  it  is  good  on  demurrer,  as  indicated, 
however  plainly  it  may  be  open  to  a  motion  for  indefiniteness 
and  uncertainty. 

The  main  contention  of  appellants'  counsel  is  that  the  com- 
plaint is  bad  because  of  misioinder  of  causes  of  action.  That 
involves  a  concession  that  there  are  two  or  more  s'ood  causes 
of  action  stated  (Bassett  v.  Warner,  23  Wis.  673;  Koepke 
V.  Winterfield,  116  Wis.  44,  92  N.  W.  437),  but  that  they  are 
not  such  as  can  be  united  under  section  2647  of  the  Statutes 
of  1898.  For  the  purposes  of  the  discussion  it  may  be  taken 
for  granted  that  the  pleading  does  state  several  causes  of 
action,  that  one  is  equitable  to  enforce  a  vendor's  lien,  while 
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the  others  are  legal.  They  are,  nevertheless,  properly  joined 
if  they  "arise  out  of  the  same  transaction  or  transactions 
connected  with  the  same  subject  of  action,"  affect  all  of  the 
parties  to  the  action,  and  do  not  require  different  places  of 
trial :  Stats.  1898,  sec.  2647.  There  can  be  and  is  no  contro- 
versy but  that  all  of  the  causes  of  action,  if  there  be  more 
than  one,  are  triable  at  the  same  place.  Therefore,  we  may 
confine  our  investigation  to  whether  they  arise  out  of  the 
same  "transaction  or  transactions  connected  with  the  same 
subject  of  action"  and  affect  all  the  parties. 

It  would  be  very  helpful  in  arriving  at  a  correct  conclusion 
if  the  learned  counsel  for  appellants  had  given  earnest  atten- 
tion to  the  meaning  of  the  term  "transaction"  in  section 
2647  of  the  statutes.  The  reluctance  of  courts  to  grapi>le 
with  doubtful  matters,  or  matters  supposed  to  be  doubtful, 
even  when  **^  so  presented  as  to  afford  a  perfectly  legiti- 
mate opportunity  for  solving  the  same  and  blazing  out  a 
plain  pathway  for  the  bar  and  trial  bench  to  follow,  in  the 
absence  of  necessity  for  action  in  that  regard,  is  by  no  cir- 
cumstance better  illustrated  than  the  one  that,  though  the 
term  mentioned  has  been  significantly  in  use  in  codes  for 
nearly  sixty  years,  it  has  not  been  judicially  construed  Avith 
such  a  degree  of  definiteness  as  to  furnish  any  plain  rule  to 
go  by.  In  New  York  etc.  R.  Co.  v.  Schuyler,  17  N.  Y.  592. 
Comstock,  J.,  after  a  careful  consideration  of  the  matter, 
confessed  inability  to  suggest  a  construction  of  the  term 
filling  all  situations,  independently  of  the  discretion  of  the 
trial  judge  as  to  what  under  the  circumstances  in  hand  will 
best  promote  the  ends  of  justice.  lie  remarked:  "Its  lan- 
guage is,  I  think,  well  chosen  for  the  purpose  intended,  be- 
cause it  is  so  obscure  and  so  general  as  to  justify  the  inter- 
pretations which  shall  be  found  most  convenient  and  best 
calculated  to  promote  the  ends  of  justice.  It  is  certainly 
impossible  to  extract  from  a  provision  so  loose  and  yet  so 
comprehensive  any  rules  less  lilx-ral  than  those  which  have 
long  prevailed  in  courts  of  equity." 

In  Keep  v.  Kaufman,  56  N.  Y.  332,  another  learned  jus- 
tice confessing  the  same  situation  said,  apparently  in  a  spirit 
of  lamentation,  "There  are  few  rules  of  pleading  in  force." 
No  material  improvement  upon  the  futile  effort  of  Justice 
Comstock  to  construe  the  statute  can  be  found  in  the  New 
York  decisions.  Very  little  light  is  thrown  on  the  subject, 
other  than  by  the  application  of  the  statute  to  the  facts  (>f 
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particular  cases.  In  no  one  that  we  can  discover  has  any 
attempt  been  made  to  lay  down  a  comprehensive  rule.  With- 
out one  it  is  not  strange  that  there  are  many  seeming  incon- 
sistencies in  decisions,  nor  strange  that  in  New  York  in  the 
statute  relating  to  the  joinder  of  actions  the  word  "transac- 
tion" has  not  been  applied  consistently  with  the  same  Avord 
in  the  statute  on  the  subject  of  counterclaims. 

The  text-writers  all  note  the  failure  of  courts  to  meet 
^^^  squarely  and  solve  the  situation  above  indicated.  In  1 
Encyclopedia  of  Pleading  and  Practice,  185,  it  is  said:  "No 
satisfactory  definition  has  been  given  to  the  term  'transac- 
tion.' "  In  Bliss  on  Code  Pleading,  section  126,  with  con- 
siderable hesitancy,  a  construction  of  the  statute  is  suggested, 
the  author  saying,  "Its  full  and  exact  scope  does  not  seem  to 
have  been  judicially  considered."  In  Maxwell  on  Code 
Pleading,  at  page  343,  the  author  says,  "No  definition  of  the 
word  'transaction'  has  been  attempted  by  any  court  as  far 
as  I  am  aware."  In  Baylies  on  Code  Pleading  and  Practice, 
second  edition,  at  page  157,  the  author  said:  "The  language 
of  this  provision  is  very  general  and  very  indefinite.  The 
judges  have  taxed  their  ingenuity  to  invent  a  rule  for  deter- 
mining what  the  'same  transaction'  means." 

He  indicates  very  clearly  a  conclusion  that  all  such  efforts 
have  been  well-nigh  fruitless,  referring  significantly  to  this 
expression  of  Church,  C.  J.,  in  Wiles  v.  Suydam,  64  N.  Y. 
173,  177:  "This  language  is  very  general  and  very  indefinite. 
I  have  examined  the  various  authorities  upon  this  clause,  and 
I  am  satisfied  that  it  is  impracticable  to  lay  down  a  general 
rule  which  will  serve  as  an  accurate  guide  for  future  cases. 
It  is  safer  for  courts  to  pass  upon  the  question  as  each  case 
is  presented." 

In  Pomeroy's  Code  Remedies,  fourth  edition,  sections  357- 
370  (*4G3-*476),  the  author  appears  to  have  made  a  more 
earnest,  and  perhaps  a  more  successful,  effort  than  had  been 
theretofore  or  has  since  been  made  to  lay  down  some  definite 
rule — freely  confessing,  however,  the  difficulty  in  the  way 
l)y  reason  of  the  dearth  of  satisfactory  authority,  and  deplor- 
ing the  judicial  habit  of  unwillingness  to  attempt  the  discus- 
sion and  settlement  of  definitions,  principles  and  doctrines 
connected  M'itli  the  reformed  procedure  in  a  general  and  com- 
prehensive form,  which  has  resulted  in  leaving  such  diffi- 
cult v  so  lone  unsolved. 
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We  cannot  expect  to  do  fully  Avhat  all  the  text-writers 
and  jurists  have  avoided  doing  since  1852,  when  the  term 
:{.s5  "causes  of  action  arising  out  of  the  same  transaction  or 
tran.sactions  connected  with  the  same  subject  of  action,"  was 
coined  and  made  a  part  of  code  systems  of  jurisprudence. 
This  is  an  occasion,  in  the  judgment  of  the  writer,  when  that 
valuable  service  to  the  bench  and  bar  might  be  legitimately 
performed.  If  it  had  now  been,  or  at  any  time  in  the  future 
should  be,  determined  to  remove,  so  far  as  possible,  uncer- 
tainty respecting  the  matter,  the  writter  would  not  hesitate 
to  take  up  the  work  of  speaking  for  the  court  to  that  end, 
though  the  difficulty  to  be  overcome,  in  view  of  the  general 
attitude  on  the  subject,  as  before  indicated,  it  is  believed  is 
fully  appreciated.  So  far  as  opportunities  are  afforded, 
therefore,  the  law  should  be  made  as  plain  as  judicial  labor 
can  reasonably  make  it.  Especially  in  matters  of  practice  it 
is  better  that  uncertainties  in  ambiguous  legislation  should  be 
removed  by  definite  judicial  determinations  in  the  form  or 
effect  of  plain  rules,  even  if  the  precise  thouglit  of  the  statute 
makers  is  not  thereby  made  effective,  than  that  trial  courts 
and  the  profession  should  be  left  to  be  guided  b\'  mere  prece- 
dents of  the  application  of  the  statute  to  particular  circum- 
stances. 

Some  general  observations  as  to  the  meaning  of  the  word 
"transaction"  in  the  statute  under  consideration  will  sulTiee 
for  this  case.  Professor  Pomeroy  initiated  his  treatment  of 
the  subject,  at  section  357,  with  the  statement,  "the  words  of 
the  statute  are  l)r()ad,  comprehensive,  vague,  and  uncertain," 
liut  believing,  as  he  said,  that  to  leave  the  matter  where  Jus- 
tice Comstock  did  in  New  York  etc.  R.  Co.  v.  Schuyler,  17 
N.  Y.  592,  though  the  easiest  way  for  the  courts,  so  far  fails  to 
render  efficient  what  the  legislature  intituled  as  to  be  unjust 
to  suitors  and  the  profession,  he  i)rocee(led  to  lend  the  aid  of 
his  learning  in  the  mattci-.  His  reasoning  is  logieal  and  his 
conclusions  have  met  witli  much  favor,  though  they  have  not, 
.so  far  as  we  are  aware,  been  adopted  as  judicial  rules.  We 
••■'^**  a})prove  thereof,  generally  speaking,  and  what  we  say 
is  in  harmony  therewith. 

The  statute  jilainly  su.i:gests  that  out  of  one  circuinslance 
in  its  entirety  iii\i)lving  two  or  more  {persons,  denominated 
a  transaction,  there  may  result  two  or  more  remediable  j)ri- 
tuary  riuiils.  It  follows  necessarily  that  the  legislative  idea 
is   tliat    in   such    primary  or   major   cireuinstanc(>     the    miiKir 
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circumstances,  the  several  rights,  meet.  At  the  point  of 
union  we  have  the  transaction  of  the  statute.  However  num- 
erous may  be  the  minor  transactions,  each  constituting  a 
primary  right  enforceable  by  the  proper  remedy,  so  long  as 
they  all  reach  back  to  the  point  of  union  as  the  parent  cause 
thereof — the  connection  between  such  point  of  unity  and  the 
various  results  enforceable  as  separate  grounds  for  complaint 
being  sufficiently  close  that  the  former  can  clearly  be  seen  to 
be  the  proximate  cause,  so  to  speak,  of  the  latter — they  all 
grow  or  arise  out  of  one  transaction,  within  the  meaning  of 
the  statute,  and  may  be  vindicated  together,  each  by  its  prop- 
er remedy,  subject  to  the  proviso  at  the  close  of  section  2647. 
A  good  illustration  of  the  foregoing  is  found  in  the  recent 
decision  of  this  court  in  Gutzman  v.  Clancy,  111  Wis.  589, 
90  N.  W.  1081,  58  L.  R.  A.  244.  There  it  was  held  that  in 
case  of  a  mutual  assault  the  remedial  rights  of  each  of  the 
combatants  against  the  other  arise  out  of  a  single  transaction, 
uithin  the  meaning  of  the  statute,  and  can  be  vindicated  in 
the  same  suit,  the  defendant  counterclaiming  against  the 
plaintiff's  cause  of  action.  Among  the  earlier  cases  is  Adams 
V.  Bissell,  28  Barb.  382.  Professor  Pomeroy  dignifies  it  by 
([uoting  the  opinion  of  Justice  Sutherland  in  full.  The  de- 
fendants, as  common  carriers,  contracted  to  transport  to  the 
city  of  New  York  and  deliver  to  plaintiffs,  as  consignees,  a 
quantity  of  wheat.  The  latter,  as  owners  of  the  bill  of  lading, 
made  advances  on  the  grain.  When  the  delivery  was  made 
there  was  a  shortage  of  three  hundred  and  forty  bushels. 
Not  knowing  thereof  before  paying  the  freight,  the  con- 
signees overpaid  in  that  regard  to  the  amount  of  one  hun- 
dred and  seventy  dollars.  ''^^'  They  sued  the  carrier,  join- 
ing in  the  complaint  a  cause  of  action  for  converting  the 
three  hundred  and  forty  bushels  of  wheat  and  a  cause  of  ac- 
tion to  recover  the  one  hundred  and  seventy  dollars  overpaid. 
The  court  held  that  the  joinder  was  proper  because  the  eon- 
tract  for  the  transportation  was  the  transaction  out  of  which 
the  two  rights  of  action  arose.  The  discussion  by  the  learned 
justice  who  wrote  the  opinion,  of  the  clause  "transactions 
connected  with  the  same  subject  of  action,"  wherein  he  re- 
ferred to  it  as  mere  surplusage,  seems  rightly  characterized 
by  Professor  Pomeroy  as  unsound.  Jones  v.  Steamship 
Cortes,  17  Cal.  487,  79  Am.  Dec.  142,  is  another  illustrative 
ease  commonh'  referred  to  by  text-writers.  Plaintiff*, 
through  the  fault  of  the  owners  of  the  steamship  "Cortes," 
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was  induced  to  purchase  a  ticket  for  pa.ssage  for  San  Juan, 
supposing  that  the  ship  would  land  at  that  place,  but  it  did 
not,  and  she  was  carried  to  Panama,  whereby  she  was  sub- 
jected to  pecuniary  loss  and  to  personal  discohifort  and  in- 
juries. It  was  held  that  all  remedial  rights  arising  in  plain- 
tiff's favor  grew  out  of  the  transaction  whereby  she  was  in- 
duced to  purchase  a  ticket  for  passage  on  the  sliip,  and  that 
the  various  causes  of  action  were  joinable. 

Any  number  of  other  illustrations  might  be  given.  No 
considerable  aid  can  be  obtained  by  a  further  citation  of 
precedents.  It  is  the  common  opinion  of  writers  that  an  ex- 
tended discussion  of  them  rather  tends  to  confuse  than  en- 
lighten. It  is  believed  that  the  difficulty,  referred  to  so  many 
times  in  the  books,  of  understanding  the  real  thought  intend»^<l 
to  be  expressed  by  the  code  makers  lies  largely  in  the  indis- 
position of  judges  to  take  kindly  to  the  code  system  of  plead- 
ing, rather  than  to  any  real  ambiguity  in  the  words  used.  A 
cause  of  action  consists  of  those  facts  as  to  two  or  more  per- 
sons entitling  at  least  some  one  of  them  to  a  judicial  remedy 
of  some  sort  against  the  other,  or  others,  for  the  redress  or 
prevention  of  a  wrong.  It  is  es.sential  to  the  existence  of  such 
facts  that  there  should  be  a  right  to  be  violated  and  a  viola- 
tion thereof.  Since  those  two  elements  constitute  a  cause  of 
'^^^  action,  and  to  satisfy  the  statute  they  must  arise  out  of 
one  or  more  circumstances  called  a  tnmsaction,  the  latter  is  to 
be  viewed  as  .something  distinct  from  the  cause  of  action  it- 
self, else  the  latter  could  not  arise  out  of  the  former.  The 
occurrence  of  the  transaction  and  of  the  facts  constituting 
the  cause  of  action  may  be  sinuiltaneous  or  not.  A  enters 
into  a  contract  with  B.  Out  of  that  circumstance  grows  the 
right  of  each  against  the  other  to  the  performance  of  the  con- 
tract. That  right  is  the  first  essential  or  step  to  the  creation 
of  a  cause  of  action.  It  necessarily  nnist  precede  the  exist- 
ence of  sucii  cause.  Subs«n|ueiitly  tliat  riglit  is  violated.  In 
that  we  have  tlie  tinai  essential  or  step  to  the  creation  of  the 
cause  of  action.  Tliere  may  be  sevci'al  such  rights  and  sev- 
eral such  violations,  hence,  necessarily,  several  such  causes 
of  action,  i)roduce(l  eaeli  by  minor  circumstances,  each  set 
thereof  reaching  back  to  the  major  transaction  in  which  they 
unite  and  from  wliich  they  arise  in  the  regular  course  of 
events.  Going  back  fioin  one  completed  cause  of  action  {>< 
the  point  of  unity  and  thence  to  another  sueli  cause  we  dis- 
cover the   proximate   relation   between   tliem.     The   caus<'   m 
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circumstance  upon  which  all  depend  is  the  transaction  of  the 
statute.  All  the  causes  of  action,  within  the  meaning  of  the 
statute,  arise  out  of  that.  The  major  transaction  may  occur 
long  prior  to  the  violation  of  the  right  constituting  the  last 
step  completing  any  one  of  the  various  causes  of  action.  It 
is  easily  comprehended  that  in  one  circumstance  in  its  entirety 
there  may  exist  two  or  more  rights,  and  that  there  may  be 
distinct  invasions  thereof,  each  invasion  of  itself  constituting 
a  separate  wrong  redressible  by  the  remedy  appropriate 
thereto. 

Giving  to  the  words  of  the  statute  their  plain,  ordinary 
meaning  in  view  of  the  situation  with  which  the  builders  of 
the  new  system  had  to  deal,  the  meaning  thereof  does  not 
seem  to  be  very  obscure.  If  it  were  not  for  its  having  been 
repeatedly  characterized  as  ambiguous  in  a  high  degree  we 
should  feel  warranted  in  saying  that  its  meaning  is  plain. 
389  Any  event  in  which  two  or  more  persons  are  actors,  in- 
volving a  right  Avhicli  may  presently  or  by  what  may  proxi- 
mately occur  in  respect  thereto  be  violated,  creating  a  re- 
dressible wrong,  is  a  transaction  within  the  meaning  of  the 
statute.  All  such  wrongs  which,  in  the  regular  course  of 
events,  through  the  rights  violated,  have  such  proximate  re- 
lation to  that  transaction  that  it  can  be  legitimately  said  they 
arise  out  of  it  are  redressible  in  one  action,  regardless  of  the 
form  of  the  remedy  required  as  to  each,  subject  to  the  proviso 
'^f  the  statute  before  referred  to. 

The  foregoing  analysis  of  the  statute  goes  far  enough  for 
the  purposes  of  this  case.  We  do  not  need  to  consider  the 
meaning  of  the  term  "transactions  connected  with  the  same 
subject  of  action,"  though  in  passing  we  may  say  again  that 
it  is  not  mere  surplusage,  as  suggested  in  Adams  v.  Bissell, 
28  Barb.  382.  It  covers  a  different  situation  than  that  re- 
ferred to  by  the  term  "causes  arising  out  of  the  same  trans- 
action." Manifestly,  there  may  be  such  cause  and  others 
arising  out  of  transactions  connected  with  the  subject  thereof, 
yet  the  latter  n,ot  arise  out  of  the  transaction  first  spolcen  of 
nor  out  of  such  subject.  Doubtless,  as  has  been  said  by  text- 
writers  and  judges,  the  second  clause  of  the  statute  applies 
more  generally,  if  not  exclusively,  to  equitable  suits. 

In  view  of  the  foregoing,  unless  we  can  discover  in  the 
complaint  the  existence  of  some  primary  transaction  creating 
directly  or  proximately  the  several  distinct  rights  alleged  to 
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have  been  violated,  the  demurrer  for  misjoinder  should  have 
been  sustained. 

At  the  outset  it  is  alleged  that  February  8,  1901,  "plain- 
tiffs John  W.  Emerson  and  David  W.  Emerson  entered  into 
an  agreement  in  writing  with  Thomas  E.  Nash  and  Guy 
Na.sh,"  in  which  the  former  obligated  themselves  in  several 
distinct  particulars  to  the  latter,  who  in  consideration  there- 
for obligated  themselves  as  to  each  such'  particular  to  the 
former.  Manifestly,  the  mutual  obligations  as  to  each  such 
matter  created  ^'^^  corresponding  rights  to  performance,  and 
failure  by  either  party,  upon  that  being  due  to  the  other, 
constituted  a  remediable  wrong  and  a  cause  of  action  arising 
out  of  the  transaction  creating  the  right  itself,  to  wit.  the 
contract  of  February  8,  1901.  Each  such  right  formed  a 
step  toward  a  possible  cause  of  action,  which  required  only 
an  invasion  of  it  to  complete  the  same. 

It  is  further  alleged  that  September  26,  1901,  for  the  pur- 
pose, among  other  things,  of  enlarging  the  scope  and  amend- 
ing the  terms  of  said  original  contract,  "plaintiffs  John  W. 
Emerson  and  David  W.  Emerson,  on  the  one  side,  and  the  de- 
fendants Thomas  E.  Nash,  Guy  Nash,  James  B.  Nash,  and 
William  F.  Vilas,  on  the  other  side,  made  and  entered  into 
certain  written  articles  of  agreement  under  their  hands  and 
seals,  hereinafter  designated  as  'articles  of  agreement,'  and 
that  except  as  amended  and  modified  by  said  articles  of  agree- 
ment, the  said  original  contract  remained  in  full  force  and 
eft'ect,  and  that  thereafter  the  said  original  contract  and  ar- 
ticles of  agreement  constituted  and  were  treated  by  the  plain- 
tiffs and  defendants  as  one  contract."  There  seems  to  be  a 
pretty  plain  statement  that  the  second  agreement  was  but  a 
mere  modification  and  enlargement  of  the  first.  Avliereby  all 
of  the  parties  became  mutually  obligated  as  to  all  j)articulars 
of  the  entire  agreement.  Excluding  from  consideration  the 
(concluding  words  of  that  part  of  the  paragi-apli  commenciuir 
with  "and  that  excejit  as  amended,"  etc.,  still  we  have  a 
fairly  plain  statement  that  the  first  contract  .was  merely  ex- 
tended and  changed  by  tlie  second  transaction,  leaving  but 
one  entire  agreement  in  which  plaintilVs  stood  for  all  the 
obligations  on  one  side  and  defendants  jointly  stood  for  all 
those  on  the  other.  Note  the  significance  of  the  expression 
in  that  regard,  "John  AV.  Emerson  ami  David  \V.  Emerson, 
on  the  one  side,  and  the  defendants  Thomas  E.  Nash,  Guy 
Nash,  James  B.   Nash,   and   \Villiam   V.   Vilas,   on   the  other 
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side,  made  and  entered  into,"  etc.  It  needed  no  additional 
language  to  show  that  those  parts  of  *^'*^  the  first  agreement 
not  inconsistent  with  the  supplement  thereto  were  preserved 
as  parts  of  one  agreement,  which  included  the  amendatory 
part  of  the  contract  of  September  26,  1901.  The  language 
to  the  effect  that  the  first  transaction  and  the  second  consti- 
tuted one  contract  and  were  by  all  parties  so  treated  ever 
after  the  occurrence  of  the  latter,  really  does  not  add  any- 
thing to  what  preceded  it,  other  than  an  indication  of  what 
the  pleader  intended  theretofore  to  state.  Perhaps  in  that 
regard  it  strengthens  such  language.  Ilowever,  it  seems 
without  any  such  reinforcement,  by  reasonable  inference  at 
least,  the  language  of  the  pleader  shows  he  intended  to  and 
did  state  that  by  the  occurrence  of  September  26th,  that  of 
February  8,  1901,  was  amended  and  broadened  so  that  the 
plaintiffs  obligated  themselves  as  parties  on  one  side  of  the 
amended  agreement,  and  all  of  the  defendants  obligated 
themselves  as  parties  on  the  other  as  to  all  matters  involved. 
The  language  used  is  too  comprehensive,  as  it  seems,  to  per- 
mit us  to  hold  that  it  neither  states  expressly  nor  by  reason- 
able inference  that  the  two  transactions  were  merged  into  one, 
with  mutual  obligations  as  to  all  particulars  affecting  all  the 
parties,  unless  there  is  something  later  in  the  pleading  so  in- 
consistent therewith  as  to  change  that  appearance. 

The  result  up  to  this  point  indicates  that  all  rights  created 
in  plaintiffs'  favor  by  the  entire  contract — the  amended 
agreement  of  September  26,  1901,  embracing  all  the  matters 
material  to  this  case  included  in  the  transaction  of  February 
8,  1901 — relate  to  one  transaction,  and  the  violations  of  such 
rights,  alleged,  created  separate  causes  of  action  legitimately 
arising  therefrom,  within  the  meaning  of  the  statute. 

The  point  is  made  that  the  option  mentioned  in  the  first 
clause  of  the  complaint  was  accepted  by  Thomas  E.  Nash  and 
(luy  Nash  prior  to  the  occurrence  of  September  26,  1901, 
and  that  thereby  that  part  of  the  original  contract  became  a 
completed  independent  agreement,  creating  a  new  primary- 
right,  itself  a  subject  of  a  cause  of  action  contingent  upon  a 
••5»2  violation  thereof,  and  which  could  not  arise  out  of  the 
transaction  of  later  date,  to  wit,  that  of  September  26,  1901. 
In  this  it  seems  that  counsel  make  the  mistake  of  supporting 
that  the  vindication  of  the  right  under  the  completed  feature 
of  the  original  contract  is  not  enforceable  in  company  with 
others  created  by  such  contract,  because  it  is  primary  in  the 


956  American  State  Reports,  Vol.  109.     [Wisconsin, 

sense  that  it  with  a  violation  thereof  constitutes  a  complete' 
cause  of  action.  That  use  of  such  term  should  not  be  mis- 
taken for  the  use  when  applied  to  the  dominant  ri^rht  in  a  bill 
in  equity,  which  may  draw  a  multitude  of  other  matters,  each 
sufficient  to  form  a  cause  of  action,  so  closely  to  it  that  the 
whole  is  said  to  constitute  a  sinfjlo  cause  of  action :  Zinc  C. 
Co.  V.  First  Nat.  Bank,  103  Wis.  125,  74  Am.  St.  Rep.  845, 
79  N.  W.  229;  South  Bend  C.  P.  Co.  v.  Geo.  C.  Cribb  Co.. 
105  Wis.  443,  81  N.  W.  675;  Gaper  v.  Marsden,  101  Wis. 
598,  77  N.  W.  922.  It  is  no  objection  to  the  joinder  of 
causes  of  action  that  they  concern  separate  primary  rights — 
none  whatever.  If  that  were  not  so  there  could  be  no  such 
thins  as  the  joining  of  several  causes  of  action  in  one  suit, 
since  each  such  cause  must  necessarily  involve  in  a  sense  a 
single  such  right.  If  all  such  causes  arise  out  of  the  same 
transaction,  or  transactions  connected  with  the  same  .subject 
of  action,  that  is  sufficient. 

While  it  is  true  it  is  alleged  that  Thomas  E.  Nash  and  Guy 
Nash,  prior  to  September  26,  1901,  bound  them.selves  abso- 
lutely to  plaintiffs  to  purchase  and  pay  for  part  of  the  land 
mentioned  in  the  original  contract,  the  subcontract  grow  out 
of  the  original  transaction  and  was  executory  at  the  time  of 
the  occurrence  of  September  26,  1901.  It  created  a  primary 
right  in  the  .sense  that  it  made  what  was  theretofore  optioii'il 
on  one  side  absolute  so  that  the  invjision  of  it  constitut"d  n 
cause  of  action,  but  not  in  the  sense  that  it  was  so  discon- 
nected with  the  parent  contract  that  a  cause  of  action  to  en 
force  it  could  not  be  reasonably  said  to  arise  out  of  the  lattef 
as  embodied  in  the  transaction  of  Septeml)er  26.  1901.  It  is 
considered  that  since  before  the  subcontract  was  violated  it  !)»'- 
came  •"*"*  subsidiary  to  the  amended  contract,  which  con- 
tained mutual  obligations  binding  on  all  parties  on  one  side- 
to  all  the  parties  on  the  other  as  to  the  whole  matter,  the 
completed  cause  of  action  to  vindicate  it  arose  out  of  the  re- 
lations existing  l)etwecn  all  the  parties  under  such  amended 
contract. 

It  may  be  that  one  might  reasonably  construe  the  pleading 
so  as  to  render  the  so-called  completed  contract  so  discon- 
nected with  the  transaction  of  September  26th  that  the  cause 
of  action  to  enforce  it  could  iiot  well  be  said  to  arise  out  of  the 
latter  transaction.  True,  th(^  allegation  that  "Thomas  E. 
Nash  and  Guy  Nash  duly  sold,  transferred  and  a.ssigned  to 
, lames  B.  Nash  and  William   F.   Vihis  an  undivi.led  oin'-half 
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interest  in  said  completed  contract  of  purchase,  so  that  the 
same  then  subsisted  between  the  plaintiffs  John  W.  EmSTson 
and  David  W.  Emerson  on  the  one  side  and  the  defendants 
Thomas  E.  Nash,  Guy  Nash,  James  B.  Nash,  and  William 
P.  Vilas  on  the  other  side,"  might  be  true  in  the  sense  that 
the  executory  vendees  thereby  became  jointly  entitled  to  en- 
force the  contract  against  the  executory  vendors,  upon  put- 
ting the  latter  in  default — and  such  vendors  be  not  entitled 
to  enforce  the  contract  against  such  vendees.  If  there  were  a 
mere  assignment  of  a  one-half  interest  in  the  completed  con- 
tract, no  mutual  obligations  were  created  in  respect  to  the 
matter  as  to  all  the  parties.  But  it  was  perfectly  competent 
for  the  assignors  and  assignees  to  make  their  transaction  in 
such  form  as  to  put  the  latter  in  the  same  position  as  to  the 
executory  vendors  as  the  assignors.  That  was  the  most  nat- 
ural thing  to  do  under  the  circumstances.  It  is  considered 
that  the  allegation  of  the  complaint  in  regard  to  the  assign- 
ment, in  connection  with  what  immediately  follows  as  to  the 
change  in  the  original  contract,  fairly  states  that  as  what  the 
parties  did  do.  It  is  significant  that  the  assignment  and  the 
enlargement  of  the  general  contract  occurred  at  the  same 
time,  apparently  as  parts  of  one  transaction,  and  that  the 
allegation  as  to  the  nature  of  the  former  is  in  harmony  with 
that  as  to  ^®'*  how  the  parties  dealt  in  respect  to  the  latter. 
It  is  alleged  that  plaintiffs  as  one  part}'  contracted  with  all 
the  defendants  as  the  other  party,  suggesting  the  creation  of 
of  mutual  obligations  affecting  all.  It  should  be  further 
noted  that  the  allegation  as  to  the  assignment  does  not  state 
that  Thomas  E.  Nash  and  Guy  Nash  assigned  an  undivided 
one-half  interest  in  the  contract  to  James  B.  Nash  and  Will- 
iam F.  Vilas,  and  that  all  thereby'  became  contractors  on  one 
side  with  the  plaintiffs  on  the  other,  but  the  statement  is 
that  the  assignment.  Avas  made  "so  that  the  same  subsisted 
between  the  plaintiffs,"  or,  iu  other  words,  became  a  con- 
tract between  the  plaintiffs  "on  one  side"  and  all  the  de- 
fendants "on  the  other  side."  It  was  competent  to  thus 
plead  the  facts  according  to  their  legal  effect,  and  we  must 
incline  to  the  view  that  they  were  so  pleaded,  since  that  is 
reasonable,  rather  than  adopt  another  view  which  is  un- 
favorable to  the  x>leader.  The  view  we  take  of  the  allega- 
tions as  to  the  transaction  of  September  26,  1901,  puts  all 
the  defendants  in  the  same  relation  to  the  plaintiffs  and  ren- 
ders the  invasion  of  every  distinct  separable  right  created 
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thereby  the  final  step  in  a  cause  of  action  arising  proxi- 
mately, at  least,  out  of  one  transaction  eoniinenced  Febru- 
ary 8,  1901,  and  completed  September  26,  1901. 

What  has  been  said  leads  logically  to  a  disproval  of  the  con- 
tention that  the  causes  of  action,  so  called,  stated  in  para- 
tjraphs  44  to  47,  inclusive,  of  the  complaint,  oacli  l)oin<r  foi- 
compensation  for  services  performed  under  the  terms  of  th(! 
contract  as  made  February  8,  1901,  embraced,  as  we  have 
seen,  in  that  of  September  20.  1901,  cannot  be  joined  with 
the  .same  cause  of  action  already  discussed.  All  arise  in  the 
statutory  sense  out  of  one  transaction.  In  discussing  this 
branch  of  the  case  the  learned  counsel  for  appellants  appear 
to  confuse  the  term  "primary  right"  with  the  term  "transac- 
tion." They  say,  "It  is  respectfully  submitted  that  there  is 
no  .sort  of  chance  to  contend  that  the  first  cause  of  action  arises 
from  the  same  primary  right  which  is  asserted  as  a  basis  for 
'"*''  the  other  six."  If  what  one  would  ordinarily  understan<l 
by  that  is  what  counsel  mean,  they  are  in  error.  Causes  of 
action  are  not  joinable  because  they  ari.se  out  of  the  samt? 
primary  right,  but  because  they  arise  out  of  the  same  trans- 
action. 

What  has  been  said  renders  it  unnecessary  to  discuss  the 
(piestion  of  whetlier  all  of  the  causes  of  action  affect  all  the 
parties  to  the  action.  Tht>  affirmative  of  that  proposition  is 
the  logical  etil'ect  of  what  has  already  been  said. 

It  is  contended  that  the  second  cause  of  action,  so  called, 
the  one  stated  in  subdivision  42  of  the  complaint,  is  not  sus- 
tainable because  it  is  nowhere  alleged  that  all  the  defendants 
beeanie  parties  to  the  agreement  to  pay  commissions  upon  the 
pnrcliase  price  of  the  lands  therein  mentioned.  From  tlu' 
conclusion  we  have  reached  that  the  original  contract  to  pay 
I>laintiffs  commissions  became  incorporated  into  the  agree- 
ment of  September  26,  1901,  with  mutual  obligations  as  to  all 
the  matters  referred  to  in  the  beginning,  and  thereafter  as 
well,  it  follows  that  we  must  regard  the  facts,  whi(;h  appel- 
lants' counsel  insist  are  not  jjlcaded,  as  fairly  stated. 

What  has  been  said  .sutfieiently  disposes  of  the  ol)jection  to 
the  causes  of  action,  so  calle<l,  stated  in  paragraphs  44  and  4;"). 

We  are  unable  to  appreciate  the  criticism  of  the  cause  of 
action,  so  called,  stated  in  paragraph  4)}  of  the  complaint.  Il 
is  said  that  "aiding  plaintilVs  in  obtaining  title  to  lands  owned 
by  Ashland  county  was  not  within  the  scope  of  the  first  con- 
tract."    That  su'Tgestion,  so  far  as  it  is  based  on  the  circum- 
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stance  that  such  contract  was  originally  with  but  two  of  the 
defendants,  has  been  sufficiently  met.  It  is  said  that  county 
lands  were  open  to  any  purchaser;  that  an  option  to  purchase 
such  lands  with  the  privilege  of  examination,  such  as  respond- 
ents agreed  to  obtain,  was  not  procured,  and  would  not  have 
been  legal  had  it  been  secured,  and  that  it  is  not  alleged  that 
any  such  was  obtained.  The  lands  mentioned  were  such  as 
the  county  had  acquired  title  to  with  the  right  to  sell  the 
same  for  cash  in  the  discretion  of  its  governing  board.  It 
had  the  ^^^  power  to  proceed  in  that  regard  according  to  the 
ordinary  method  of  doing  such  business.  It  is  alleged,  in 
effect,  that  respondents  performed  services  for  defendants, 
under  the  contract  relating  to  such  matters,  in  procuring  for 
appellants  the  opportunity  to  purchase  lands  from  Ashland 
county,  which  were  within  the  territory  mentioned  in  such 
contract.  That  was  as  well  within  the  terms  of  such  con- 
tract as  services  rendered  to  a  like  end  regarding  lands 
owned  by  any  other  party.  It  is  further  alleged  that  re- 
spondents pursuant  to  the  terms  of  the  contract  arranged  fur 
the  purchase  of  the  land  if  the  defendants  should  so  elect, 
and  the  latter  pursuant  to  such  arrangement,  and  not  other 
wise,  elected  to  and  did  purchase  the  land.  If  plaintiffs  so 
arranged,  they  obtained  an  option  within  the  meaning  of  the 
contract,  and  if  subsequently  appellants  elected  to  and  did 
purchase  the  land,  they  obtained  the  same  pursuant  to  the 
option.  The  contract  did  not  require  an  option  to  be  ob- 
tained in  any  particular  form  nor  to  run  any  specific  period 
of  time.  True,  according  to  the  terms  of  the  contract,  com- 
missions were  agreed  to  be  paid  to  respondents  only  on  the 
purchase  price  of  lands  optioned  in  their  own  names  in  ap- 
pellants' interest,  which  the  latter,  after  a  proper  inspec- 
tion, elected  to  purchase,  and  the  agreement  necessarily  con- 
templated that  the  options  would  provide  for  time  for  such 
inspection.  But  if  in  any  case  an  option  was  obtained  in  a 
good  faith  execution  of  the  contract  and  appellants  elected 
to  take  under  it,  they  could  not  successfully  resist  the  demand 
for  the  commission  because  time  for  a  proper  examination  of 
the   property   was   not   afforded   them. 

It  is  contended  that  the  cause  of  action,  so  called,  stated  in 
subdivision  47  of  the  complaint  cannot  be  said  to  arise  out  of 
the  same  transaction  as  the  others,  because  the  contract  did 
not  call  for  any  such  services  as  are  there  spoken  of.  We 
take  it  that  counsel   so  contend  because,  whereas  under  the 
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contract  commissions  were  agreed  to  be  paid  plaintifTs  upon 
the  purchase  price  of  lands  taken  under  options  obtained  by 
them  •'*''  in  their  own  names  for  the  use  of  the  defendants, 
it  is  not  alleged  that  the  lands  in  question  were  so  optioned. 
The  idea  seems  to  be  that,  though  respondents  proceeded  in 
good  faith  under  the  contract  to  obtain  options  for  appellants 
and  expended  considerable  sums  of  money  in  that  regard  and 
devoted  considerable  time  thereto  and  to  put  appellants  in 
possession  of  the  neces.sary  information  to  enable  them  to  de- 
cide whether  to  purchase  the  land  or  not — no  commission  was 
«^arned  because  the  purchase  was  made  without  a  preliminary 
binding  option  as  contemplated.  We  cannot  agree  with  that. 
If,  as  alleged,  respondents  negotiated  with  the  wvners  of  the 
land  for  the  purpose  of  obtaining  an  option  to  enable  appel- 
lants to  purchase  the  same,  and  as  a  result  of  their  time  and 
money  devoted  to  the  performance  of  their  obligations  ap- 
pellants accepted  the  land,  they  became  liable  for  the  commis- 
sion stipulated  for  in  the  contract,  regardless  of  whether  there 
was  a  formal  option  and  an  election  to  take  under  it  or  not. 
The  bringing  of  the  parties  together,  obtaining  for  appellants 
the  opportunity  to  make  the  purchase,  aiding  them  to  that  end 
till  they  were  satisfied  to  take  the  land,  and  their  doing  so 
substantially  satisfied  every  requirement  of  the  contract  not 
waived  by  appellants. 

There  is  nothing  further  that  need  be  said.  The  general 
result  is  that  all  of  the  so-called  cau.ses  of  action,  including 
the  one  for  a  vendor's  lien,  affect  all  of  the  defendants,  and 
arise  out  of  one  transaction  embodying  the  agreement  of  Feb- 
ruary 8th,  and  the  addition  thereto  and  change  thereof  of 
September  2G;  I'JOl,  and  hence  are  joinable. 

The  complaint  is  by  no  means  a  model  of  conciseness  and 
rlcariie.ss.  There  are  ambiguities  which  might  well  challenge 
the  attention  of  the  careful  j)ractitioner.  If  it  were  proper 
to  mea.sure  the  allegations  of  the  pleading  with  a  critical  eye, 
only  seeing  tho.se  facts  alleged  wliieli  are  clearly  and  ex- 
pressly stattMl,  it  probably  could  not  be  sustained.  It  may  l)e, 
and  possibly  is,  open  to  ol)je('li()n  for  indeliiiiteness  and  un- 
certainty "''•'■'^  at  several  points,  hut  that  is  not  tlu;  question 
here.  \'ie\ving  it  in  the  light  of  the  lit>eral  rules  that  must 
he  iijijilied  thereto,  it  seems  that  the  facts  essential  to  .susliiin 
it  are  alleged  expressly  or  l)y  reasonable  inference.  Other  in- 
ferenei'S  could  prol)ahly  he  drawn  from  the  ])leatling  which 
would  dereat   it,  hut  the  favorable  inference  should  prevad. 
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Many  of  the  facts  necessary  to  sustain  the  pleading,  which 
we  hold  are  stated  by  reasonable  inference,  may  not  exist  at 
all.  For  the  purpose  of  sustaining  it  we  must  assume,  under 
the  circumstances,  that  they  do  exist. 

By  the  COURT.      The  orders  appealed  from  are  affirmed 

Winslow,  J.,  dissents. 


On  the  Joinder  of  Causes  of  Action  arising  out  of  the  same  transac- 
tion, see  Pollock  v.  Building  etc.  Assn.,  48  S.  C.  65,  59  Am.  St.  Eep. 
695.  The  test  of  whether  there  is  more  than  one  cause  of  action 
stated,  or  attempted  to  be  stated,  in  a  complaint,  is  not  whether 
there  are  different  kinds  of  relief  or  objects  sought,  but  whether 
there  is  more  than  one  primary  right  sought  to  be  enforced  or  one 
subject  of  controversy  presented  for  adjudication:  Zinc  Carbonate 
Co.  V.  First  Nat.  Bank,  103  Wis.  125,  74  Am.  St.  Rep.  845. 


GREEK-AMERICAN  SPONGE  COMPANY  v.  RICHARD- 
SON DRUG  COMPANY. 

[124  Wis.  469,  102  N.  W.  888.] 

INTERSTATE  COMMERCE  carried  on  by  corporations  or- 
g£.nized  within  different  states  stands  upon  the  same  footing,  and  is 
entitled  to  the  same  protection,  as  if  conducted  by  individuals,  (p. 
9fj3.) 

INTERSTATE  COMMERCE.— The  right  to  import  a  lawful 
article  of  commerce  from  one  state  to  another  continues  until  a  sale 
in  the  original  package  in  which  the  article  was  introduced  into  the 
state,      (p.  964.) 

INTERSTATE  COMMERCE— Foreign  Corporations.— A  con- 
tract for  the  sale  of  a  lawful  article  of  commerce  while  it  is  an 
article  of  interstate  commerce,  is  not  governed  by  a  state  statute 
prescribing  conditions  upon  which  foreign  corporations  may  do  busi- 
ness within  the  state  and  deprive  them  of  the  right  in  certain  cases 
to  recover  on  a  contract  made  without  compliance  with  its  provi- 
sions,     (p.  965.) 

INTERSTATE  COMMERCE — Foreign  Corporations — Consti- 
tutional Law. — A.  state  statute  which  imposes  conditions  restricting 
foreign  corporations  in  their  right  to  make  contracts  pertaining  to 
commerce  between  the  states  is  an  invasion  of  their  constitutional 
right,  under  the  provision  of  the  national  constitution,  which  confers 
upon  Congress  the  power  to  regulate  such  commerce  and  hence  such 
statute  is  void.      (p.  965.) 

E.  L.  Wood  and  L.  R.  Worden,  for  the  appellant. 

C.  T.  Ilickox,  for  the  respondent. 

^'-  SIEBPX'KER,  J.     The  appellant  urges  exceptions  to 
the  court's  finding  to  the  effect  that  the  bales  of  goods  were 
Am.  8t.  Rep.,  \o\.   109—61 
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in  the  custody  of  plaintiff's  agent  at  the  hotel  in  Milwaukeo 
for  the  purpo.se  only  of  giving  defendant  an  opportunity  to 
inspect  them,  to  determine  whether  they  were  to  be  accepted 
or  rejected  by  it  under  the  contract  of  sale,  and  the  further 
finding  that  the  bale  of  goods,  when  delivered  to  defendant, 
was  the  original  package  as  transported  from  Chicago  to  Mil- 
waukee. The  findings  are  excepted  to  upon  the  ground  that 
they  are  inferences  of  fact  not  justifiable  from  the  evidence 
adduced.  Plaintiff's  agent,  Mr.  Leser,  is  the  only  witness 
testifying  on  this  subject.  His' evidence  is  that  the  two  bales 
of  goods,  consigned  in  his  name,  were  shipped  to  Milwaukee 
by  plaintiff  for  the  purpose  of  affording  defendant  the  opj>or- 
tunity  of  inspecting  them  under  the  terms  of  the  agreement 
theretofore  made  between  the  parties;  that  he  received  the  two 
bales,  with  other  goods,  at  ^Milwaukee,  and  transferred  tluMu 
to  a  hotel  for  the  purpose  of  having  them  inspected  by  their 
customers  for  acceptance  or  rejection ;  and  that  if  accepted 
he  would  deliver  them  to  the  purchasers;  if  rejected,  they 
would  be  returned  to  the  plaintiff  at  Chicago.  It  appears  that 
defendant's  officers  were  unable  to  make  the  inspection,  but 
directed  plaintiff' 's  agent  to  select  the  bale  of  best  value  of  th<' 
two  sent  '*''^  for  their  inspection,  deliver  it  at  their  plac(?  of 
business,  and  if  it  was  satisfactory  it  would  be  retained;  other- 
wise it  would  be  returned.  The  evidence  on  this  point  of  tlu' 
transaction  is  that  the  ugent  cut  the  cords  fastening  the  bales, 
for  the  purpose  of  examining  the  contents,  which  he  did  hy 
taking  out  some  sponges.  He  then  put  back  all  he  had  so 
taken  out,  refastened  ihe  bales  as  they  were  before  opeuiiii: 
them,  and  then  selected  the  bale  in  question  for  defendant  and 
delivered  it  at  their  place  of  business.  This  evi(l<MU'e  clearly 
sui)i)orts  the  finding  of  the  trial  court  on  this  issue.  It  is 
to  the  effect  that  the  sponges  were  shipped  to  Milwaukee  in 
bales  for  the  purpose  of  inspection  by  defendant,  and  that 
they  were  delivered  and  transferred  to  defendant  in  the  orig- 
inal package  as  transported  from  Chicago  to  ^lilwaukee.  We 
find  no  tenable  grounds  for  the  exceptions  ui'ged  to  these 
points. 

It  is  further  argued,  upon  the  facts  as  found  by  the  court, 
that  these  goods  at  the  time  of  their  delivery  to  defendant  had 
lost  their  character  as  an  article  of  interstate  commerce  by  bo- 
coming  mingled  with  and  incorporated  into  the  mass  of  pi-op- 
erty  in  this  state.  'J'o  sustain  this  contention  it  must  ap])ear 
that  at  some  time  after  the  goods  arrived  at  i\Iil\\aukee  and 
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before  they  were  delivered  to  defendant  they  were  so  dealt 
with  as  to  exclude  the  inference  that  plaintiff  held  them  for 
the  purpose  of  consummating  the  transaction  under  the  terms 
of  the  sale,  and  that  this  was  part  of  the  process  of  importiui* 
them  from  Chicago.  It  is  apparent  that  the  arrangement 
made  between  the  parties  at  the  first  interview  between  plain- 
tiff's agent  and  defendant's  officer  amounts  to  an  agreement 
for  a  purchase  and  sale  of  a  bale  of  sponges,  subject  to  the 
condition  that  defendant,  after  inspecting  the  goods  offered 
under  the  agreement,  might  reject  them  if  not  satisfactory. 
Whatever  was  done  with  the  goods  at  Milwaukee  before  their 
actual  delivery  was  necessary  for  the  purpose  of  completing 
the  transfer  under  the  conditions  of  the  agreement  of  sale, 
pursuant  to  which  they  were  shipped.  The  opening  of  the 
bales  '*''*  so  as  to  permit  an  inspection  of  their  contents  for 
the  purposes  declared  can  in  no  sense  be  construed  a  dealing 
with  them  as  merchandise  in  the  market,  whereby  they  were 
taken  ovit  of  the  process  of  transportation  and  thus  became  a 
part  of  the  mass  of  property  in  the  state.  These  acts  were 
proper  steps  in  the  delivery  of  the  property  to  the  purchaser 
and  therefore  essential  to  the  performance  of  the  contract. 
The  reasonable  inference  from  these  events  is  that  the  prop- 
erty was  in  no  way  diverted  from  the  original  purpose  of  the 
shipment,  namely  to  fulfill  the  agreement  of  the  parties. 

The  question  presented  is,  Does  the  transaction  come  within 
the  protection  of  the  federal  constitution  regarding  interstate 
commerce?  The  fact  that  this  transaction  is  one  wherein  the 
parties  are  corporations  organized  within  different  states  can 
in  no  way  affect  the  question,  since  the  same  protection  is  ex- 
tended to  commerce  conducted  by  corporations  as  that  by  in- 
dividuals. As  stated  in  Paul  v.  Virginia,  8  Wall.  168,  at  the 
time  this  power  was  conferred  upon  Congress  a  large  part 
of  the  world's  commerce  was  carried  on  by  well-known  and 
noted  corporations,  and  ''this  state  of  facts  forbids  the  sup- 
position that  it  was  intended,  in  the  grant  of  power  to  Con- 
gress, to  exclude  from  its  control  the  commerce  of  corpora- 
tions. The  language  of  the  grant  makes  no  reference  to  the 
instrumentalities  by  which  commerce  may  be  carried  on.  It 
is  general,  and  includes  alike  commerce  by  individuals,  part- 
nerships, associations,  and  corporations."  The  facts  before 
us  show  a  course  of  dealing  wherein  a  foreign  corporation, 
as  a  dealer,  has  undertaken  to  enforce  payment  for  goods 
which  were  transported  to  this  state,  delivered,  and  accepted 
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by  a  purchaser,  under  an  agreement,  made  in  this  state,  pro- 
viding that  when  the  goods  were  delivered  to  the  purchaser 
they  might  be  rejected  if  not  satisfactory'.  It  is  unquestioned 
in  this  case  that  respondent  was  engaged  in  interstate  com- 
merce while  transporting  the  goods  from  Chicago,  Illinois, 
to  Milwaukee,  Wisconsin;  but  it  is  urged  that  subsequent  to 
^'^  their  arrival  in  IMilwaukee  and  before  their  delivery  to  de- 
fendant they  ceased  to  be  an  article  of  interstate  commerce 
coming  under  the  commerce  clause  of  the  federal  constitution, 
and  therefore  the  jirovisions  of  section  1770b  of  the  Statutes 
of  1898  applied  to  the  transaction  had  concerning  them  in  INIil- 
waukee,  which  resulted  in  a  consummation  of  the  sale,  and 
that  this  renders  the  contract  of  sale  nonenforceable  by  the 
plaintiff. 

The  extent  of  the  power  delegated  to  Congress  to  regulate 
commerce  between  the  states,  and  to  what  extent  transactions 
are  deemed  to  be  a  step  in  such  commerce,  have  been  repeat- 
edly considered  by  the  federal  supreme  court.  In  Brown  v. 
Mar\'land,  12  Wheat.  419,  6  L.  ed.  678,  it  was  declared  that 
the  extent  of  this  power  "is  coextensive  with  the  suliject  on 
which  it  acts,  and  cannot  be  stopped  at  the  external  bound- 
ary of  a  state,  but  mu.st  enter  its  interior,"  and  that  "sale 
is  the  object  of  importation,  and  is  an  essential  ingredient  of 
that  intercourse  of  which  the  importation  constitutes  a  part. 
It  is  as  essential  an  ingredient,  as  indispensable  to  the  exist- 
ence of  the  entire  thing,  then,  as  importation  itself.  It  must 
t)e  considered  as  a  component  part  of  the  power  to  regulate 
coriimerce. "  In  the  case  of  Sehollenberger  v.  Penn.sylvania, 
ni  V.  S.  1,  18  Sup.  Ct.  Rep.  757,  43  L.  ed.  49,  the  court  re- 
views the  decisions  upon  this  subject,  and  reiterates  its  ad- 
hesion to  the  rules  enunciated  in  Brown  v.  I\Inryland,  12 
Wheat.  419,  6  L.  ed.  678,  and  many  sul)sequcnt  cases,  and  de- 
clares that  "in  the  absence  of  congressional  legislation,  there- 
fore, the  right  to  import  a  lawful  article  of  commerce  from 
one  state  to  another  coiiliiuies  until  a  sale  in  the  original  pack- 
age in  which  the  article  was  introduced  into  the  state." 
Among  additional  authcu-ities  on  the  sul)ject  are  the  follow- 
ing: Robbins  v.  Shelby  ("o.  Taxing  Dist.,  120  U.  S.  489,  7  Sup. 
Ct.  Rep.  592,  30  L.  ed.  (;!)4 ;  liowman  v.  Chicago  etc.  R.  Co., 
125  U.  S.  465,  8  Sup.  Ct.  Hep.  689,  1062,  31  L.  ed.  700; 
Leisy  v.  Hardin,  135  T.  S.  IMO.  10  Sup.  Ct.  Rep.  681,  34  L. 
ed.  128;  Lyng  v.  Michigan.  135  ('.  S.  l»;i,  10  Sup.  Ct.  Rep. 
725,  34  L.  c(l.  150;  Stockard  v.  .M..r-an.  185  1.'.  S.  27.  2:>  Sup 
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Ct.  Rep.  576,  46  L.  ed.  785 ;  Caldwell  v.  North  Carolina,  187 
U.  S.  622,  23  Slip.  Ct.  Rep.  229,  47  L.  ed.  336 ;  Norfolk  etc.  R. 
Co.  V.  Sims,  4''«  191  U.  S.  441,  48  L.  ed.  254,  24  Sup.  Ct.  Rep. 
161 ;  American  Exp.  Co.  v.  Iowa,  196  U.  S.  133,  49  L.  ed.  417, 
25  Sup.  Ct.  Rep.  182 ;  Swift  &  Co.  v.  United  States.  196  U.  S. 
875,  25  Sup.  Ct.  Rep.  276,  49  L.  ed.  518. 

"Within  the  rule  of  these  adjudications  it  must  be  held  that 
the  contract  of  sale  sought  to  be  enforced  by  the  respondent 
pertained  to  the  sale  of  a  lawful  article  of  commerce  in  its 
original  package  while  it  was  an  article  of  interstate  com- 
merce. Under  these  circumstances  the  contract  is  exempted 
from  the  provisions  of  section  1770b,  and  plaintiff  is  not  pre- 
cluded from  enforcing  it,  though,  as  a  foreign  corporation,  it 
has  failed  to  comply  with  the  requirements  of  this  law.  The 
right  of  the  state  to  prescribe  the  conditions  upon  which  for- 
eign corporations  may  carry  on  business  within  the  state  is 
undisputed  and  stands  approved  by  the  courts.  When,  how;- 
ever,  such  regulation  imposes  conditions  which  restrict  them 
in  their  right,  as  foreign  corporations,  to  make  contracts  per- 
taining to  commerce  between  the  states,  then  such  legislation 
is  an  invasion  of  their  constitutional  right,  under  the  provi- 
sion which  confers  upon  Congress  the  power  to  regulate  such 
commerce,  and  such  legislation  is  invalid  to  th?,t  extent: 
Cooper  Mfg.  Co.  v.  Ferguson,  113  U.  S.  727,  5  Sup.  Ct.  Rep. 
739,  28  L.  ed.  1137 ;  Fritts  v.  Palmer,  132  U.  S.  282,  10  Sup. 
Ct.  Rep.  93,  33  L.  ed.  317 ;  Crutcher  v.  Kentucky,  141  U.  S. 
47,  11  Sup.  Ct.  Rep.  851,  35  L.  ed.  649 

These  considerations  dispose  of  the  questions  involved,  and 
lead  to  the  conclusion  that  the  trial  court  properly  awarded 
judgment  in  respondent's  favor. 

By  the  COURT.     Judgment  affirmed. 


For  Recent  Decisions  in  other  jurisdictions  bearing  upon  the  princi- 
pal case,  see  Saiilsbury  v.  State,  43  Tex.  Cr.  Rep.  90,  9G  Am.  St.  Rep. 
837,  and  note;  State"  v.  Willingham,  9  Wyo.  290,  87  Am.  St.  Rep. 
948,  and  cases  cited  in  the  cross-reference  note  thereto;  American 
Steel  etc.  Co.  v.  Speed,  110  Tenn.  524,  100  Am.  St.  Rep.  814.  Con- 
sult, also,  the  monographic  note  to  People  v.  Wemple,  27  Am.  St. 
Bep.  547. 
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EAU  CLAIRE  NATIONAL  BANK  v.  CHIPPEWA  VAL- 
LEY BANK. 

[124  Wis.  520,  102  N.  W.  1068.] 

GABNISHMENT— Fraudulent  Transfers— Bank  for  Collec- 
tion.— A  bank  with  which  a  note  and  mortgage  assigned  by  a  hiisV)and 
to  his  wife  in  fraud  of  creditors  is  by  her  placed  for  collection,  and 
which  receives  a  check  for  the  amount  of  the  note  and  mortgage 
payable  to  its  order,  and  after  notice  of  such  fraudulent  transtcr, 
is  subject  to  garnishment  for  the  amount  of  the  check  by  a  creditor 
of  the  husband,     (pp.  967,  968.) 

GARNISHMENT  is  an  Effectual  Remedy  in  Reaching  Nonlev- 
iable  Assets,  things  in  action,  evidences  of  debt,  credits  and  effects, 
or  any  property  held  by  any  sort  of  conveyance  or  title  void  as  to 
creditors    of   the    ]>rincipal    defendant,      (p.    968.) 

GARNISHMENT — Interpleader, — If  a  note  and  mortgage  are 
assigned  hy  the  husband,  who  is  mortgagee,  to  his  wife,  and  placed 
with  a  bank  for  collection  and  afterward  garnishment  process  is 
served  on  both  the  bank  and  the  wife  in  a  suit  again^t  the  husband, 
thfre  is  no  necessity  for  an  interpleader  in  order  to  adjudicMle  tlic 
rights   of   the   parties,      (p.   970.) 

GARNISHMENT — Interest. — A  garnishee  is  liable  for  interest 
on  the  amount  found  in  his  possession  only  from  the  date  of  the 
judgment  in  favor  of  the   plaintiff  in   the  original  action,     (p.  971.) 

GARNISHMENT — Costs.— A  garnishee  who  denies  all  lia- 
bility is  liable  for  costs,     (p.  972.) 

Bundy  &  Wilcox,  for  the  appellant. 

Wickham  &  Farr,  for  the  respondent. 

f^--*  CASSODAY,  C.  J.  It  is  contended  by  counsel  that 
the  Chippewa  Valley  Bank,  as  a  matter  of  pure  accommoda- 
tion, received  the  papers  mentioned  in  the  fore^oinj?  state- 
ment from  one  party,  to  be  delivered  to  another,  upon  pay- 
ment by  that  other  of  a  sum  of  money  in  exchanire  for  the 
papers,  the  bank  having  no  interest  whatever  in  tlie  transac- 
tion, not  even  makinji:  a  chargje  for  the  services.  In  the  prin- 
cipal case  relied  upon  in  support  of  such  contention,  "the 
answers  of  the  supposed  trustee"  disclosed  the  facts  that: 
"He  had  been  in  treaty  with  the  defendant  for  a  cow,  to 
be  i)nrchased  if  approved.  No  bargain  had  been  completed, 
and  before  the  time  of  trying?  the  cow  had  expired,  and  be- 
fore the  service  of  the  i)laiiititl''s  writ,  he  had  notilifMl  the 
defendant  that  he  should  not  purcha.se  the  cow  and  had  deliv- 
ered ^''^'  her  to  him,  but  the;  dcrciulant  left  her  in  liis  posses- 
sion, where  she  was  at  the  time  ol'  the  service  of  the  j)laintiir's 
writ":  Staniels  v.  Raymond,  4  ('ush.  ;}14,  315. 
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Upon  such  facts  it  was  there  held,  in  effect,  that  the  mere 
possession  by  the  garnishee  was  insufficient  to  make  him 
liable  as  the  trustee  of  the  owner.  It  is  true,  as  claimed  by 
counsel,  that  that  case  has  frequently  been  cited  with  approval 
by  this  court :  Winterfield  v.  Milwaukee  R.  Co.,  29  Wis.  589 ; 
Rates  V.  Chicago  etc.  R.  Co.,  60  Wis.  296,  56  Am.  Rep.  369, 
19  N.  W.  72;  Gleason  v.  South  Milwaukee  Nat.  Bank,  89 
Wis.  534,  62  N.  W.  519;  Gore  v.  Brucker,  94  Wis.  65,  68 
N.  W.  396;  Ilussa  v.  Sikorski,  101  Wis.  131,  76  N.  W.  1117. 
In  Bates  v.  Chicago  etc.  R.  Co.,  60  Wis.  296,  56  Am.  Rep. 
369,  19  N.  W.  72,  the  attempt  was  made  bj^  garnishment  pro- 
cess, served  in  Milwaukee  at  5  A.  M.,  to  reach  a  carload  of 
hogs  while  in  actual  transit  from  Lyons  in  Walworth  county 
to  Chicago,  and  which  was  delivered  to  the  consignee  at  7 :20 
o'clock  the  same  morning.  In  Gore  v.  Brucker,  94  Wis.  65, 
68  N.  W.  396,  an  agent  of  the  owner  of  a  chattel  mortgage 
who  had  taken  possession  of  the  property  pursuant  to  the 
terms  of  the  mortgage,  and  as  such  agent  held  the  same 
for  his  principal,  was  not,  by  reason  of  such  possession,  sub- 
ject to  garnishment  in  an  action  against  the  mortgagor,  even 
though  the  mortgage  was  void  as  against  the  mortgagor's  cred- 
itors. As  stated  in  that  case:  "The  plaintiff  was  at  perfect 
liberty  to  attach  the  property  so  in  the  custody  of  Brucker, 
since  the  same  was  open  and  tangible,  and,  in  fact,  inspected 
by  the  plaintiff's  general  manager.  Had  the  plaintiff  so  at- 
tached, Lapidus  [the  owner  of  the  mortgages]  would  have  had 
an  opportunity  to  assert  his  right  as  mortgagee,  and  to  have 
the  same  determined  in  a  proper  form." 

In  Hussa  v.  Sikorski,  101  Wis.  131,  76  N.  W.  1117,  the 
mortgagor  put  the  money  in  the  hands  of  an  agent  to  be  paid 
over  to  the  mortgagee  in  satisfaction  of  the  negotiable  note 
which  the  mortgage  had  been  given  to  secure,  and  it  was  held 
that  such  agent  was  merely  an  agent  of  the  mortgagor  to 
transmit  the  money  from  him  ^^^  to  the  mortgagee,  who  was 
the  principal  defendant  in  the  action,  "and  was  not  a  debtor 
of  the  mortgagee,  nor  liable  as  his  garnishee."  In  that  case 
the  garnishee  answered  that  he  was  not  indebted  to  and  that 
he  had  no  money  or  property  of  the  defendant  in  his  posses- 
sion, except  five  hundred  and  ten  dollars,  which  sum  he  was 
informed  and  believed  belonged  to  him,  but  which  was  claimed 
by  his  wife,  and  he  asked  that  she  be  required  to  interplead, 
as  prescribed  1)y  statute  (Stats.  1898,  sec.  2767).  and  she  was 
thereupon  brought  into  the  action  and  made  answer,  and  the 
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question  of  the  ownei*ship  of  the  money  was  determined  upon 
such  answer. 

The  case  at  bar  differs  essentially  in  its  facts  from  any  of 
the  ca.ses  thus  relied  upon.  In  this  case  the  note  and  mort- 
gage were  payable  to  Mr.  Friend.  He  a.ssigned  them  in  writ- 
ing to  his  wife.  The  note,  mortgage  and  assignment,  with 
a  satisfaction  of  the  same  signed  by  Mrs.  Friend,  were 
placed  in  the  Chippewa  Valley  Bank  for  collection.  The 
mortgagor  caused  a  cheek  for  the  amount  due  on  the  note  and 
mortgage,  and  payable  to  the  order  of  the  Chippewa  Valley 
Bank,  to  be  delivered  to  that  bank  in  payment  of  the  note 
and  mortgage.  In  that  condition  of  things  the  garnishee 
.summons  was  served.  The  Chippewa  Valley  Bank  thereupon 
drew  the  money  on  the  check  and  paid  it  over  to  Mrs. 
Friend,  and  delivered  the  other  papers  to  the  mortgagor,  not- 
withstanding the  allegation  in  the  garnishee  papers  that  tht> 
note  and  mortgage  and  the  money  due  thereon  were  the  prop- 
erty of  and  belonged  to  Mr.  Friend,  and  that  the  plaintiff 
would  so  maintain  notwithstanding  its  answer.  The  real  con- 
troversy was  whether  such  property  belonged  to  Mr.  or  Mrs. 
Friend.  Instead  of  submitting  the  facts  to  the  court  and  thus 
relieving  itself  from  all  liability,  it  assumed  that  such  prop- 
erty belonged  to  Mrs.  Friend,  and  hence  denied  being  indebted 
to  or  having  in  its  possession  or  under  its  control  any  i)rop- 
erty  whatever  belonging  to  Mr.  Friend. 

^^"^  Our  statute  prescribing  the  liability  of  a  garnishee  is 
much  broader  than  the  Massachusetts  .statute,  and  declares 
that:  "From  the  time  of  the  service  of  the  summons  upon  the 
garnishee  he  shall  stand  liable  to  the  plaintiff  to  the  amount 
of  the  ])roperty,  moneys,  credits  and  effects  in  his  possession 
or  under  his  control  belonging  to  the  defendant  or  in  which 
he  shall  be  interested  to  the  extent  of  his  right  or  interest 
therein,  and  of  all  debts  (hie  or  to  become  duo  to  the  dof<'nd- 
ant,  except  such  as  may  be  by  law  exempt  from  execution. 
Any  property,  moneys,  credits  and  effects  held  by  a  convey- 
ance or  title  void  as  to  the  creditors  of  the  defendant  shall  1h' 
embraced  in  such  liability":  Stats.  1898,  sec.  2768. 

The  language  thus  ciuttted  has  been  in  force  ever  since  the 
revision  of  1878.  The  last  .sentence  thus  quoted  was,  by  way 
of  amendment  to  the  i)rior  statutes,  added  by  that  revision, 
.so  as  "to  expressly  cover  property  held  in  fraud  of  credi- 
tors": Revi.sers'  Notes,  1878.  Tliis  court  has  repeatedly  de- 
clared  that  llio  wonls  llnis  added,   in   connection  with  othor 
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provisions  of  the  statutes  cited,  "clearly  evince  a  purpose  to 
make  the  remedy  by  garnishment  as  effectual  in  reaching 
nonleviable  assets,  things  in  action,  evidences  of  debt,  credits, 
and  effects,  and  in  fact  any  property  held  by  any  sort  of  con- 
veyance or  title  void  as  to  the  creditors  of  the  principal  de- 
fendant, as  the  old  creditors'  bill  in  chancery.  Such  is  the 
logical  result  of  previous  decisions  of  this  court":  La  Crosse 
Nat.  Bank  v.  Wilson,  74  Wis.  391,  43  N.  W.  153 ;  Blcodgood 
V.  Meissner,  84  Wis.  452,  54  N.  W.  772 ;  Bragg  v.  Gaynor,  85 
Wis.  468,  55  N.  W.  919,  21  L.  R.  A.  161 ;  Spitz  v.  Tripp,  86 
Wis.  25,  56  N.  W.  330;  Jones  v.  Alford,  98  Wis.  245,  73  N. 
W.  1012 ;  Dahlman  v.  Greenwood,  99  Wis.  163.  74  N.  W.  215 ; 
Stannard  v.  Youmans,  100  Wis.  275,  75  N.  W.  1002.  The  case 
presented  comes  within  the  comprehensive  language  of  the 
statute  quoted. 

Counsel  argues  that  to  hold  a  bank  liable  as  such  garnishee 
^*-^  is  a  great  annoyance  and  obstruction  to  business.  But 
that  is  a  question  for  the  legislature,  and  not  for  the  courts. 

2.  It  is  true  the  two  garnishees  were  severally  proceeded 
against — Mrs.  Friend,  as  claiming  to  be  the  owner  of  the 
note  and  mortgage  and  the  proceeds  of  the  check;  and  the 
bank,  as  the  receiver  and  disposer  of  the  property  as  men- 
tioned. In  such  case  the  statute  expressly  declares  that  "any 
number  of  garnishees  may  be  embraced  in  the  same  affidavit 
and  the  summons"  therein  "provided  for":  Stats.  1898,  sec. 
2753.  No  joint  judgment  was  rendered  in  the  action.  No 
interpleader  was  necessary,  since  both  claimants  of  the  prop- 
erty were  parties  to  the  proceedings — Mrs.  Friend  as  gar- 
nishee, and  Mr.  Friend  as  principal  defendant:  Look  v.  Brack- 
ett,  74  Me.  347. 

3.  Error  is  assigned  because  the  Chippewa  Valley  Bank 
was  adjudged  liable  for  interest  on  the  eight  hundred  and 
forty-four  dollars  and  eighty-eight  cents  from  the  date  of 
garnishment,  May  28,  1902,  to  the  entry  of  judgment  in  the 
garnishee  proceeding,  April  11,  1904.  The  judgment  in  the 
original  action  was  not  rendered  until  April  18,  1903.  Until 
that  time  the  plaintiff'  had  no  right  to  the  money.  The  stat- 
ute quoted  only  made  the  garnishee  liable  for  the  amount  of 
money,  etc.,  in  its  possession  at  the  time  of  garnishment,  but 
is  silent  as  to  interest.  As  soon  as  the  judgment  was  entered 
in  the  original  action,  however,  the  plaintiff',  as  shown  b}^  the 
result  of  the  trial,  was  entitled  to  the  amount  so  found  to  be 
in  the  possession  of  the  garnishee.     For  any  delay  after  that 
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time  the  plaintiff  is  entitled  to  compensation  by  way  of  dam- 
ages for  such  delay :  J.  I.  Case  P.  Works  v.  Niles  &  Seott  Co.. 
107  Wi.s.  9,  82  N.  W.  568 ;  :McCall  Co.  v.  Icks.  107  Wis.  232. 
83  N.  W.  300;  Hansen  v.  Allen,  117  Wis.  Gl,  93  N.  W.  805. 

4.  There  was  no  error  in  the  trial  court  allowing  costs 
a<?ainst  the  garnishee.  Upon  the  findings  of  the  court  the 
statute  expressly  authorized  judgment  for  costs  again.st  the 
garnishee:  Stats.  1898,  sec.  2772. 

r>aj»  3y  ti^g  COURT.  The  .iudgment  of  the  circuit  court  is 
hereby  modified  and  reduced  so  as  to  entitle  the  plaintiff 
only  to  recover  judgment  for  eight  hundred  and  forty-four 
dollars  and  eighty-eight  cents,  and  interest  tliereon  from  April 
18,  1903,  and,  as  so  modified  and  reduced,  the  same  is  affirmed. 
\o  costs  are  allowed  in  this  court  to  either  party,  except  the 
plaintiff  must  pay  the  clerk's  fees. 


Garnishment  is  an  Allachment  by  means  of  which  money  or  property 
nf  a  debtor  in  the  hands  of  third  persons,  which  cannot  be  levied 
upon,  may  be  subjected  to  the  payment  of  the  creditor's  claim: 
American  etc.  Ins.  Co.  v.  Ilettler,  37  Neb.  849,  40  Am.  8t.  Rep.  .')2*J. 
its  purpose  or  result  is  to  subrogate  the  plaintiff  to  the  rights  of 
the  defendant  against  the  garnishee:  Xeufi  Ider  v.  German-.Anier- 
ican  Ins.  Co.,  G  \\  ash.  33G,  30  Am.  St.  Eep.  10(5.  It  is  not,  strictly 
speaking,  an  action  for  the  recovery  of  a  debt,  but  is  more  in  the 
nature  of  a  bill  of  discovery:  Plienix  Ins.  Co.  v.  Willis,  70  Tex.  12, 
8  Am.  St.  Rep.  566.  The  writ  may  be  employed,  it  seems,  to  reach 
property  transferred  in  fraud  of  creditors:  See  Cunningiiam  v. 
Baker,  104  Ala.  160,  53  Am.  St.  Rep.  27. 
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BOARD  OF  COMMISSIONERS  OF  NATRONA  COUNTY 
V.    SHAFFNER. 

[12  Wyo.  177,  74  Pac.  88.] 

HOMESTEADS — Taxation. — Public  land  entered  as  a  home- 
stead is  not  subject  to  state  taxation  until  a  patent  therefor  is  is- 
sued by  the  United  States,     (p.  973.) 

TAXATION — Delinquent  Taxes  as  Lien  on  After-acquired  Prop- 
erty.— Uiiiler  a  statute  providing  that  in  cacli  year  the  unpaid  taxes 
of  that  year  shall  become  delinquent  and  that  taxes  upon  real  prop- 
erty shall  be  made  a  perpetual  lien  thereon,  against  all  persons  except 
the  United  States  and  the  state,  and  that  taxes  due  from  any  person 
on  personal  property  shall  be  a  lien  on  real  estate  owned  by  him,  no 
lien  is  imposed  on  land  acquired  as  a  homestead  from  the  United 
States  government,  fOx  delinquent  taxes  levied  agaWst  the  homestead 
claimant  for  improvements  on  the  homestead  claim  and  for  personal 
property,  and  accruing  prior  to  the  issuance  of  a  patent  for  the  land, 
(p.  974.) 

TAXATION — Lien  of  Tax. — Taxes  are  not  a  lien  unless  ex- 
pressly made  so,  and  to  authorize  a  sale  of  land  for  taxes,  a  lieu  must 
exist  either  created  in  terms  by  the  statute  itself  or  established  by 
some  official  proceeding  under  the  statute,     (p.  974.) 

TAXATION — Lien  of  Tax — Limitation  on. — If  a  statute  in 
terms  makes  a  tax  a  lien  on  one  species  of  property,  it  will  not  by 
intendment  be  extended  to  any  other  species  of  property,     (p.  974.) 

TAXATION — Lien  of  Tax — Limitation  on. — If  a  statute  in 
terms  makes  a  tax  a  lien  on  all  property  and  rights  o:^  property  of 
the  person  taxed,  the  lien  will  be  limited  to  property  and  rights 
owned  when  the  tax  accrued,     (p.  975.) 

TAXATION — Lien  of — Tax  on  Homestead  Claim  Prior  to  Pat- 
ent.— State  taxes  levied  and  accruing  against  a  homestead  claimant 
on  government  land,  for  improvements  on  tlie  land  and  for  personal 
property,  and  which  become  celinqucnt  prior  to  the  issuance  of  the 
patent  for  the  land  by  the  United  States,  are  not  a  lien  on  the  land 
unless  expressly  made  so  by  statute,     (p.  975.) 

A.  T.  Butler  and  J.  A.  Van  Orsdel,  for  the  plaintiff  in 
error. 

A.  G.  Fisher,  for  the  defendant  in  error. 

(971) 
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*'■»  CORN,  C.  J.  The  defendant  in  error  brought  this 
suit  to  cjuiet  title  to  a  certain  piece  of  land  as  against  a 
lieu  claimed  by  plaintiff  in  error  for  unpaid  taxes.  No  evi- 
dence was  introduced,  but  the  case  was  heard  on  the  plead- 
ings and  judgment  rendered  in  favor  of  the  plaintiff  be- 
low in  accordance  with  the  prayer  of  his  petition.  It  ap 
pears  that  in  July,  1893,  one  Parkhurst  entered  the  land 
in  question  as  a  homestead  under  the  laws  of  the  United 
States,  and  in  April,  1899,  made  his  proof  and  obtained 
his  final  receipt.  On  July  20,  1899,  Parkhurst  conveyed 
the  land  to  def*^ndant  in  error,  his  wife  joining  in  the  deed. 
The  lien  claimed  is  for  taxes  assessed  against  Parkhurst  on 
the  improvements  on  said  land  and  on  other  personal  prop- 
erty for  the  years  1894  to  1899,  inclusive. 

It  is  not  contended  by  plaintiff  in  error,  as  we  under- 
stanif,  that  the  land  itself  was  subject  to  taxation  prior 
to  the  issuance  of  the  final  receipt  in  April,  1899.  Up  to 
that  time  it  was  the  property  of  the  United  States  and  not 
subject  to  state  taxation :  Bronsou  v.  Kukuk,  3  Dill.  490 ; 
Cooley  on  Taxation,  3d  ed.,  135;  Wyo.  Rev.  Stats.  17G2. 
But  plaintiff  in  error  maintains  in  its  brief:  "That  whci-c 
a  persA>n  enters  a  tract  of  land  under  the  United  States 
homest^ead  law  in  July,  1893,  and  final  receipt  is  issued 
to  the  entryman  in  April,  1899,  and  during  said  time,  189'< 
up  to  and  including  April,  1899,  said  entryman  returns 
for  taxation  personal  property  and  the  improvements  on 
said  homestead,  and  the  same  are  regularly  assessed  without 
opposition  of  the  entryman  during  said  years,  and,  at  the 
time  final  receipt  is  issued  by  the  United  States  land  ol- 
iicers  to  the  entryman,  said  taxes  are  delincpient  and  un 
paid,  the  land  after  final  receipt  is  holden  for  all  sucli  dr- 
liiKluent  taxes."  And,  without  argument,  he  cites  in  sup- 
port of  his  statement,  Flanigan  v.  Forsythe,  60  Okla.  4li5. 
50  ^«"  Pac.  152,  Crocker  v.  Donovan,  1  Okla.  165,  30  Pae. 
374,  Washington  Iron  Works  v.  King  County,  20  Wash. 
150,  54  Pac.  1094,  Johnson  v.  Bering  (Kan.  App.),  51  Pae. 
804,  and  Stark  v.  Duvall,  7  Okla.  213,  54  Pac.  453.  We 
have  examined  the  eases  referred  to  and  they  do  not  sup- 
port the  proposition  contended  for. 

But  it  is  alleged  in  the  petition  and  admitted  in  the 
answer  that  final  receipt  did  not  issue  to  Parkhurst  until 
in  April.  18!>9.  The  })reeise  date  is  not  stated,  but  it  is 
allegt'd   as   "the  day   of   April,   1899.''     At   that   time 
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it  ceased  to  belong  to  the  United  States  and  became  the 
property  of  Parkhurst,  against  whom  the  taxes  in  ques- 
tion were  assessed.  As,  confessedly,  these  taxes  could  not 
be  a  lien  upon  the  land  while  it  remained  the  property  of 
the  United  States,  the  question  presented  then  is  whether 
they  became  a  lien  at  the  time  the  land  passed  into  the 
ownership  of  Parkhurst  or  at  any  time  subsequent  thereto 
and  prior  to  the  conveyance  to  plaintiff  in  error.  They 
are  not  a  lien  unless  bj^  virtue  of  a  statute.  Our  statute 
on  the  subject  is  Revised  Statutes,  section  1870:  "On  the 
thirty-first  day  of  December,  in  each  year,  the  unpaid  taxes 
of  that  year  shall  become  delinquent  and  shall  draw  inter- 
est at  the  rate  of  eight  per  cent  per  annum  until  paid,  or 
collected  by  distress  or  sale,  in  addition  to  the  penalty  im- 
posed by  the  preceding  section,  and  taxes  upon  real  prop- 
erty are  hereby  made  a  perpetual  lien  thereon,  against  all 
persons  or  corporations  except  the  United  States  and  this 
state,  and  taxes  due  from  any  person  or  corporation  on 
personal  property  shall  be  a  lien  on  real  estate  owned  by 
such  person  or  corporation."  There  is  no  allegation  in  the 
pleadings  that  any  lien  had  been  obtained  by  any  suit  or 
proceeding  instituted  by  the  taxing  authorities  and,  if  any 
existed,  it  was  by  virtue  of  this  section.  In  some  of  tlie 
states  it  is  provided  in  substance  that  taxes  due  from  any 
person  upon  personal  property  shall  be  a  lien  upon  any 
real  property  owned  by  such  person,  or  to  which  he  may 
acquire  title:  Cummings  v.  Easton,  46  Iowa,  184.  We  have 
no  such  provision  as  to  after-acquired  property,  and  it  is 
plain  that  this  was  after-acquired  **^  property.  In  Cooley 
on  Taxation,  third  edition,  865,  the  rule  is  stated  to  be:  "To 
authorize  a  sale  of  lands  for  taxes  a  lien  must  exist,  either 
created  in  terms  by  the  statute  itself  or  established  by  some 

official   proceedings   under   the    statute The    general 

rule  is  that  taxes  are  not  a  lien  unless  expressly  made  so ; 
and  when  liens  are  expressly  created  they  are  not  to  be 
enlarged  by  construction.  If,  therefore,  the  statute  in  terms 
makes  the  tax  a  lien  on  one  species  of  property,  it  will  not 
by  intendment  be  extended  to  any  other  species.  And  if 
in  terms  it  makes  the  tax  a  lien  on  all  property  and  rights 
of  property  of  the  person  taxed,  the  lien  will  be  limited 
to  property  and  rights  owned  when  the  tax  accrued."  Con- 
struing the  statute  according  to  the  rule  as  thus  stated,  it 
is   evident  that  it  imposed  no   lien  upon  this  laud. 
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Counsel  for  plaintiff  in  error  also  states  the  propositions, 
first,  "that  taxes  assessed  on  improvements  made  upon 
public,  nonasses-sable  land  are  taxes  upon  real  estate  and 
a  lien  upon  the  improvements,"  and,  second,  "that  im- 
provements on  land  held  under  the  homestead  laws  of  the 
United  States,  on  which  final  proof  has  not  been  made, 
are  subject  to  taxation."  But  conceding  that  these  propo- 
sitions are  a  correct  statement  of  the  law  upon  that  sub- 
ject, it  is  not  perceived  that  they  in  any  way  affect  the 
question  of  the  lien  claimed  in  this  case  upon  the  land,  and 
he  does  not  explain  or  point  out  the  connection.  It  ap- 
])ears  that  taxes  were  assessed  upon  improvements  on  this 
land,  but  there  is  no  allegation  in  the  pleadings  anywhere 
that  there  are  now  any  improvements  upon  it,  or  that  the 
improvements  assessed  for  taxation  were  upon  it  when  plain- 
tiff in  error  purchased,  or  that  they,  or  any  improvements, 
were  conveyed  to  him.  The  claim  of  plaintiff  in  error  is 
that  the  land  is  subject  to  the  lien,  and  the  attempt  is  to 
enforce  it  against  that  and  not  to  enforce  it  against  any 
improvements,  either  as  a  part  of  the  real  estate  or  as  per- 
soiuil  property.  There  is  nothing  to  connect  the  matter  in 
ciny  way  with   this  case. 

*'^^  Defendant  in  error  contends  that  to  charge  the  land 
with  these  taxes  would  be  in  violation  of  the  provisions  of 
section  2296  of  the  Kevised  Statutes  of  the  United  States, 
that  such  lands  shall  not  be  liable  for  any  debt  of  the 
entryman  prior  to  the  issuance  of  the  patent.  But  we  do 
not  find  it  necessary  to  consider  this  question.  We  arc 
unwilling  to  hold  that  our  statute,  section  1870.  imposes 
the  lion  upon  after-acquired  property,  and  we  have  found 
no  case  where  a  statute  has  been  so  const  rued  in  the  ab- 
sence of  an  express  provision  for  the  i)urpose.  The  equi- 
ties in  this  case  are  all  in  favor  of  the  defendant  in  error- 
and  against  the  lien.  During  all  these  years  the  property- 
upon  which  the  taxes  were  assessed  was  liable  for  thcii- 
payment,  and  it  does  not  appear  that  any  attempt  was  made 
to  collect  them,  but  Parkhurst  was  sulfered  to  depart  from 
the  county,  presumably  carrying  with  him  whatever  pci- 
sonal  property  he  may  have  possessed,  leaving  the  taxes 
unpaid. 

Defendant  in  error  alleges,  and  it  is  not  denied,  tliat  he 
examined  the  '-ecords  in  llie  olliccs  of  the  connty  clerk 
and   county   treasurer  and    found   no   a*elin(|uent   list  of   un- 


Nov.  1903.]     IIoNEYCUTT  V.  NvQUiST,  Petersex  &  Co.       975 

paid  taxes  for  any  year;  that,  upon  inquiry,  he  was  spe- 
cifically informed  by  the  county  treasurer  that  there  were 
no  unpaid  taxes  of  said  Parkhurst  or  any  lien  for  taxes 
against  the  land  except  the  tax  against  it  for  the  year 
1899,  unextended  upon  the  tax  list,  which  he  tenders,  and 
that  he  purchased  relying  upon  such  information  and  the 
absence  of  any  delinquent  list  as  shown  by  his  examina- 
tion of  the  records.  We  think  the  statute  should  not  be 
construed  to  establish  a  secret  lien  of  this  character  in  the 
absence  of  appropriate  words  clearly  showing  that  such 
was  the  intention  of  the  legislature. 
The  judgment  will  be  affirmed. 

Knight,  J.,  and  Potter,  J.,  concur. 


After  a  Final  Homestead  certificate  to  public  lands  has  been  is- 
sued, entitling  the  holder  to  a  patent,  the  lands  are  subject  to  stat(> 
taxation,  although  the  patent  has  not  yet  issued:  Burcham  v.  Terry,  5o 
Ark.  398,  29  Am.  St.  Rep.  42.  And  under  a  statute  making  personal 
property  taxes  a  lien  on  real  estate  owned  or  thereafter  acquired  by 
the  person  assessed,  a  timber  culture  claim  is,  after  the  issuance  of  the 
final  certificate,  subject  to  a  hen  for  personal  property  taxes  assessed 
to  the  owner  before  the  issuance  of  the  certificate:  Danforth  v.  Mc- 
Cook  County,  11  S.  Dak.  258,  74  Am.  St.  Rep.  808. 


HONEYCUTT  v.   NYQUIST,   PETERSEN   &   CO. 

[12  Wyo.  18.3,  74  Pac.  90.] 

SUMMONS — Substituted  Service  on  Person  Temporarily  with- 
in State. — A  statute  providing  for  substituted  service  of  summons  on 
a  person  by  leaving  a  copy  thereof  at  his  usual  place  of  residence  docs 
not  authorize  such  service  upon  one  who  is  temporarily  within  the 
state  simply  for  the  purpose  of  performing  a  temporary  emplovment. 
(p.  978.) 

APPEARANCE. — Acceptance  of  Service  by  Defendpnt's  At- 
torney of  a  motion  for  an  order  to  sell  attached  property  in  a  suit 
against  the  defendant  does  not  constitute  a  general  appearance  oii 
his  part  when  he  is  not  properly  served  with  summons,  so  as  to  con- 
fer jurisdiction,      (p.  978.) 

APPEARANCE — Waiver  of  Defective  Service  of  Summons. — If 
a  person  upon  whom  service  of  summons  is  defective  voluntarily  ap- 
pears in  court  in  person  and  by  attorney,  and  agrees  to  tlie  continu- 
ance of  the  hearing  of  a  motion  for  an  order  to  sell  his  attached  prop- 
erty, he  thereby  submits  himself  to  the  jurisdiction  of  the  court  and 
waives   the   defective   service   of   summons,      (p.   979.) 
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SUMMONS — Defective  Service — Misnomer — Waiver. — An  ap- 
pearance in  court  of  a  person  for  the  purpose  of  attacking  the  suit  or 
proceeding  on  the  ground  that  there  is  a  misnomer  of  himself,  and 
for  that  purpose  giving  his  true  name,  constitutes  a  waiver  of  (lefec- 
tive  service  of  summons  or  process  and  confers  jurisdiction  upon  the 
court,     (p.   985.) 

C.  P.  Arnold,  for  the  plaintiff  in  error. 

N.  E.  Corthell  and  Burke  &  Clark,  for  the  defendants 
in  error. 

187  POTTER,  J.  The  defendants  in  error  brought  this 
suit  in  the  district  court  for  Albany  county  against  J.  V. 
Iloneycutt  and  Ellis  Robb  upon  two  causes  of  action  to 
recover  a  money  judgment.  The  first  cause  of  action  was 
founded  upon  ar  account  stated,  and  the  second  upon  an 
account  for  goods  sold  and  delivered.  A  writ  of  attach- 
ment was  sued  out  at  the  commencement  of  the  action 
and  certain  personal  property  was  levied  on,  consisting 
generally  of  horses,  wagons  and  property  belonging  to  a 
grading  outfit.  The  sheriff's  return  upon  the  summons 
showed  that  ser\ice  thereof  upon  defendant  Honeycutt  had 
been  made  uy  leaving  a  copy  at  his  usual  place  of  residence 
with  a  person  in  his  employ  over  the  age  of  fourteen  years. 
Said  defendant  filed  a  motion  to  quash  the  service  of  siim- 
inons  and  dismiss  the  action,  alleging  that  he  appeared 
specially  and  for  the  purposes  of  the  motion  onl\'.  Tlic 
motion  was  based,  on  six  grounds,  as  follows:  '"l.  A  (;()py 
of  the  summofis  Avas  not  served  upon  tliis  defendant;  2.  A 
copy  of  said  summons  was  not  left  at  the  usual  })lace  of 
residence  of  tiic  said  defendant;  3.  Tliat  said  defeiulaiil. 
at  tlie  time  of  tlie  alleged  service  of  tlie  summons  herein, 
was,  and  ever  since  has  been,  a  nonresident  of  the  state  of 
Wyoming,  and  did  not  then  have,  and  does  not  now  have, 
a  phice  of  residence  in  the  said  county  of  Albany;  ^'^'^  4. 
Tliat  it  is  not  true  that  a  co])y  of  tlie  sununons  issued  herein 
was  left  at  the  usual  place  of  residence  of  said  defentlant ; 
5.  That  the  court  ac(iuire(l  no  jurisdiction  over  this  defend- 
ant by  the  pretended  service  of  summons  in  this  action  ; 
t).  That  the  said  defendant  is  not  sued  by  his  true  name, 
and  that  the  true  name  of  said  defendant  is  James  V.  Iloney- 
cutt." 

The  motion  was  supported  l)y  attached  atlidavits  setting 
forth  that  the  defendant's  true  name  was  James  V.  Honey 
cutt,   and  that  he  was  a   resident  of  the  territory  of  Okla- 
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homa,  but  was  temporarily  within  Albany  county,  in  this 
state,  engaged  in  temporary  employment  in  constructiou 
work  along  the  line  of  the  Union  Pacific  railroad,  and  had 
no  permanent  place  of  abode  within  the  county. 

On  the  hearing  of  the  motion  the  defendant  offered  in 
evidence  the  affidavit  for  attachment,  which  alleged  that 
he  was  a  nonresident  of  this  state,  also  the  affidavits  at- 
tached to  the  motion,  and  two  additional  affidavits  to  the 
effect  that  the  full  name  of  the  defendant  was  James  Ver- 
non Honeycutt;  that  he  was  a  bona  fide  resident  of  Okla- 
homa Territory;  that  in  June,  1900,  he  went  to  Albany 
county  temporarily  and  located  a  railroad  camp,  known  as 
the  Honeycutt  camp,  and  engaged  in  work  on  the  railroad 
with  a  grading  outfit,  remaining  there  until  some  time  in 
September,  1900,  and  at  said  camp  had  two  tents,  one  used 
for  sleeping  and  the  other  for  eating;  but  that  he  never 
established  a  residence  in  the  state. 

The  plaintiffs  submitted  the  affidavits  of  two  persons  to 
the  effect  that  they  had  known  the  defendant  for  more 
than  two  months  while  he  had  been  in  Wyoming,  and  that 
he  had  been  commonly  called  and  known  as  J.  V.  Honey- 
cutt, and  not  as  James  V.  or  James  Vernon  Honeycutt. 
The  plaintiffs  introduced  also  a  motion  filed  by  them  for  an 
order  to  sell  the  attached  property,  and  an  acceptance  of 
service  thereon  indorsed. 

189  Thereupon  the  motion  to  quash  service  and  dismiss 
the  action  was  denied,  and  defendant  excepted.  The  order 
denying  the  motion  recites  that  on  the  twenty-third  day 
of  August,  1900,  the  defendant,  by  his  attornej^,  accepted 
service  of  notice  of  the  plaintiff's  motion  for  an  order  to 
sell  attached  property;  and  in  response  to  said  notice  said 
defendant,  with  his  said  attorney,  appeared  in  court,  and 
the  court  being  otherwise  engaged,  said  attorney  agreed  in 
open  court  with  the  attorney  for  the  plaintiffs  that  the 
hearing  upon  the  motion  to  sell  be  continued,  and  that 
it  was  accordingly  continued;  but  that  at  the  final  hearing 
thereon  the  defendant  did  not  appear  in  person  or  by  coun- 
sel. A  motion  for  new  trial  upon  the  motion  to  quash 
and  dismiss  was  filed  and  denied,  and  the  ruling  excepted 
to.  That  motion  was  made  on  the  grounds  that  the  findings 
were  contrary  to  law  and  not  sustained  by  sufficient  evi- 
dence, and  that  the  court  erred  in  overruling  the  motion  to 
Am.  St.  iiep.,  Vol.  109—62 
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quash,  A  bill  of  exceptions  was  presented,  allowed  and 
signed  preserving  these   exceptions. 

Thereafter  the  defendant  was  ordered  to  plead,  answer 
or  demur  on  or  before  November  12,  1900.  He  did  not 
further  appear  in  the  case  except  to  present  his  bill  of  ex- 
ceptions. On  November  22,  1901,  for  failure  of  the  de- 
feiulant  to  further  answer,  plead  or  demur,  he  was  ad- 
judged to  be  in  default,  and  final  judgment  was  rendered 
in  favor  of  the  plaintiffs  and  against  said  defendant  for 
the  sum  of  eleven  hundred  and  seventy-six  dollars  with 
costs. 

The  defendant  brings  the  case  to  this  court  on  error.  It 
is  contended  tha<  there  was  no  legal  service  of  summons, 
and  that  the  court  did  not  acquire  jurisdiction  over  the  per- 
son of  plaintiff  in  error.  On  the  other  hand,  it  is  contended 
that  the  various  acts  of  the  defendant  and  his  attorney  con- 
stituted a  general  appearance,  and  hence  a  waiver  of  any 
irregularities  in  the  service. 

In  the  case  of  an  individual  defendant,  the  statute  re- 
quires the  summons  to  be  served  b}"^  delivering  a  copy  to 
the  defendant  personally,  or  by  leaving  a  copy  at  his  usual 
place  ^""  of  residence  with  some  member  of  his  family  or 
other  person  in  liis  employ  over  the  age  of  fourteen  years: 
Rev.  Stats.,  sec.  3514.  Tlie  provision  for  leaving  a  copy 
at  the  usual  place  of  residence  does  not  contemplate  a  mere 
temporary  stopping  or  abitling  place  as  distinguished  from 
a  regular  or  fixed  and  permanent  residence.  And  upon  the 
showing  made  it  is  clear  that  the  plaintiff  in  error  did  not 
have  such  a  residence  in  Albany  county  as  authorized  the 
service  of  the  summons  by  leaving  a  copy  thereat:  Ahler- 
son's  Judicial  Writs  and  Process,  pp.  17G-18;};  Thomas  v. 
Thomas.  9G  Me.  223,  90  Am.  St.  Rep.  342,  ."2  All.  G12 ;  Bradley 
V.  Fraser,  54  Iowa,  2-9,  6  X.  W.  293;  Wood  v.  Roeder.  45 
Neb.  311,  G3  N.  AV.  S^)'S;  Ames  v.  Winsor.  19  Pick.  247; 
19  Ency.  of  Tl.  «S:  Pr.  G2S ;  (.'ampbell  v.  White,  22  Mich. 
ITS.  In  Tliomas  v.  Thomas,  tiie  court  said  that  "th.e  wurd 
'resident'  in  the  statute  means  one  having  a  permanent 
residence  in  the  state  as  distinguished  from  one  vv4io  is 
nu.Tely  temporarily  within  the  limits  of  the  state.'*  In 
that  ease  the  deiendant,  a  nonresident,  was  only  tempo- 
rarily in  Elaine,  and  the  service  was  held  insufficient  which 
had  been  attempted  by  leaving  a  copy  at  her  usual  and 
last  place  of  abode.     We  do  not  understand  this  principle 
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to  be  controverted  by  counsel  for  defendants  in  error;  at 
least,  it  does  not  seem  to  be  seriously  insisted  that  the  at- 
tempted service  was  legal.  The  contention  is  made  chiefly 
upon  the  proposition  that  the  court  acquired  jurisdiction 
by  reason  of  the  voluntary  appearance  of  plaintiff  in  error; 
and  this  it  is  claimed  resulted  from  the  acceptance  of 
service  of  a  motion  to  sell  the  attached  property,  an  agree- 
ment in  open  20urt  to  continue  the  hearing  thereon,  which 
occurred  prior  to  the  filing  of  the  motion  to  quash;  and 
also  in  consequence  of  the  prayer  of  the  motion  that  the 
action  be  dismissed. 

We  are  not  inclined  to  regard  the  acceptance  of  service 
of  the  motion  to  sell  the  attached  property  as  in  itself 
amounting  to  a  general  appearance  in  the  action.  On  the 
twenty-third  day  of  August,  1900,  a  motion  was  filed  ask- 
ing for  an  order  for  the  sale  of  the  property  attached  on 
the  ground  of  the  great  expense  connected  with  its  care 
and  custody,  ^•*^  and  to  that  motion  was  attached  a  notice 
upon  "M.  C.  Jahren,  attorney  for  the  defendants  in  the 
above-entitled  action,"  that  the  motion  would  be  called 
up  for  hearing  August  25,  1900,  or  upon  such  subsequent 
date  as  may  suit  the  convenience  of  the  judge.  Upon  that 
motion  appears  the  following  indorsement:  "Service  ac- 
cepted this  23d  day  of  August,  1900.  ]\I.  C.  Jahren,  at- 
torney for  defendants."  It  seems  to  us  that  the  defend- 
ant himself  might  have  acknowledged  or  accepted  ser- 
vice of  the  motion  and  signed  a  statement  to  that  effect, 
without  thereby  appearing  in  the  cause.  The  object  of  a 
written  acceptance  was  only  to  avoid  the  necessity  of  prov- 
ing the  service  of  the  notice,  if  required.  An  acknowledg- 
ment on  the  back  of  the  summons  or  petition  is  expressly 
constituted  by  statute  an  equivalent  of  service.  But  the 
paper  referred  to  was  not  the  summons  nor  petition.  It 
ought  not  to  be  held,  we  think,  that  a  mere  acknowledg- 
ment of  service  upon  the  defendant  of  such  a  motion  oper- 
ates as  a  submission  of  his  person  to  the  jurisdiction  of 
the  court  for  all  purposes  of  the  case.  It  cannot  be  said 
that  the  fact  that  a  defendant  has  engaged  an  attorney 
to  look  after  his  interests  either  generally  or  in  a  ])artic- 
ular  cause  amounts  to  a  voluntary  general  appearance,  for 
it  may  occur  that  the  attorney  shall  conchicle  that  his 
client's  interests  will  be  better  subserved   by  not   appear- 


980  American  State  Reports,  Vol.  109.     [Wyoming, 

ing,  or  he  may  be  engaged  merely  to  enter  a  special  ap- 
pearance and  contest  the  question  of  jurisdiction. 

The  same  reasoning  might  apply  in  respect  to  the  mere 
presence  of  the  defendant  and  his  attorney  in  court  at 
the  time  fixed  for  the  hearing  of  the  motion,  although  it 
is  unnecessary  to  decide  that  question.  Certainly  they 
would  have  had  a  right  to  be  in  court  as  spectators  with- 
out submitting  the  person  of  the  defendant  to  the  juris- 
diction of  the  court  in  a  particular  case  pending  therein, 
if  they  did  not  participate  in  any  of  the  proceedings  in  the 
case. 

But  the  presence  of  defendant  and  his  attorney  in  the 
courtroom  went  beyond  that  of  mere  spectators.  It  is 
evident  from  the  recitals  in  the  record  that  they  were 
there  *"^  to  attend  the  hearing  on  the  motion  for  the  sale 
of  the  attached  property ;  and  in  open  court  counsel  agreed 
to  a  postponement  of  the  hearing.  The  appearance  of  de- 
fendant on  that  occasion  does  not  seem  to  have  been  at 
all  qualified.  Although  the  mere  acceptance  of  service  of 
the  motion  as  above  stated  would  not,  in  our  opinion, 
have  constituted  a  general  appearance,  it  became  in  this 
cause  explanatory  somewhat  of  the  subse(iuent  appear- 
ance in  response  to  the  motion.  Counsel  whose  name  was 
signed  to  the  acceptance  as  attorney  did  not  then  qualify 
his  employment;  but  it  was  followed  by  his  presence  with 
that  of  defendant  in  open  court  at  the  time  stated  in  the 
notice,  and  an  agreement  as  to  the  disposition  of  the  matter 
at  that  time. 

It  has  frequently  been  held,  and  we  think  it  is  the  recog- 
nized rule,  that  a  request  for  the  continuance  of  a  cause  or 
an  agreement  to  that  effect,  either  orally  in  open  court  or 
by  a  writing  filed  in  the  cause,  operates  as  a  voluntary  ap- 
pearance: 2  Ency.  of  PI.  &  I'r.  G3;},  G;U ;  Auspacli  v.  Fer- 
guson, 71  Iowa,  144,  32  N.  W.  249;  Keeler  v.  Keeler,  24 
Wis.  522;  IJaislcy  v.  Haisley,  113  :\Io.  544,  35  Am.  St.  Kep. 
72G,  21  S.  W.  29;  15a/./.o  v.  Wallace,  16  Neb.  2!)(),  2U  N. 
315;  Lane  v.  Leech,  44  Mich.  1G3,  6  N.  W.  228.  In  the 
Michigan  case,  above  cited,  the  court  said:  "The  motion 
for  a  continuance  was  a  step  in  the  cause,  and  one  which 
meant  tliat  the  action  should  be  presently  kept  on  foot, 
and  there  was  nothing  to  qualify  it."  And  in  the  Mis- 
souri  case,   where  the   cause   was  continued   by   agreement 
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of  plaintiff  and  defendant  to  the  next  term  of  court,  it 
was  held  tantamount  to  a  general  appearance  by  the  de- 
fendant. In  Auspach  v.  Ferguson,  71  Iowa,  144,  32  N.  W. 
249,  the  defendant  appeared  before  a  justice  of  the  peace 
on  the  return  day,  and,  without  plea,  agreed  with  the 
plaintiff  to  a  continuance  of  the  cause  to  a  subsequent 
day,  and  a  continuance  was  had  accordingly.  The  Iowa 
court  said:  "Where  an  order  of  court  is  obtained  upon 
an  agreement  of  parties,  there  is  a  virtual  request  made 
for  the  order  by  both  parties.  Now,  we  are  not  able 
to  see  how  a  party  can  make  a  request  of  a  court  which 
shall  be  of  such  a  character  as  shall  justify  the  court  in 
^'**^  acting  upon  it,  unless  the  party  is  to  be  regarded  as 
in  some  way  making  an  appearance.  The  party  invokes 
the  action  of  the  court.  If  he  does  it  orally  he  must,  of 
course,  be  actually  in  court,  either  personally  or  by  his 
authorized  representative.  If  he  does  it  by  writing,  the 
writing  must  have  been  filed,  either  by  himself  personally 
or  by  his  authorized  representative,  and  that  would  con- 
stitute an  appearance.  If  the  defendant  had  filed  a  mo- 
tion and  affidavit  for  continuance,  no  one  would  doubt 
that  the  act  constituted  an  appearance.  The  case  before 
us  is  not  different  in  principle." 

It  is  true  that  the  continuance  agreed  to  was  of  a  hear- 
ing upon  a  motion  in  an  ancillary  proceeding.  But  the 
attachment  proceedings  were  part  of  the  case;  and  it  is 
generally  held  that  a  motion  to  dissolve  an  attachment 
upon  other  than  jurisdictional  grounds  is  a  general  ap- 
pearance in  the  cause.  On  principle  it  is  difficult  to  per- 
ceive any  difference  in  this  respect  between  an  agreement 
for  such  a  continuance  and  the  postponement  of  the  trial 
of  the  case  itself.  The  general  rule  is  that  an  appear- 
ance for  any  other  purpose  than  to  question  the  jurisdic- 
tion of  the  court  is  general:  2  Ency.  of  PL  &;  Pr.  632.  And 
any  action  on  the  part  of  the  defendant,  except  to  object 
to  jurisdiction,  which  recognizes  the  case  as  in  court  will 
amount  to  a  general  appearance:  3  Cyc.  504,  and  cases 
cited.  The  presumption  is  that  any  appearance  is  gen- 
eral: 2  Ency.  ci  PI.  &  Pr.  632.  It  would  seem,  therefoi-e, 
that  the  defendant  had  submitted  himself  to  the  juris- 
diction of  the  court  before  his  motion  to  quash  service 
was  filed. 
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But  if  it  were  not  so,  the  motion  itself  must  be  con- 
strued as  such  an  appearance  as  waived  the  defective  ser- 
vice, for  the  reason  that  it  was  not  confined  to  an  objec- 
tion to  the  service,  or  to  jurisdictional  objections.  The 
sixth,  and  a  distinct  ground  of  the  motion,  was  that  the 
defendant  had  not  been  sued  by  his  true  name,  and  it 
went  further  and  stated  what  his  true  name  was.  In  legal 
effect  this  is  the  same  as  if  an  independent  motion  to 
quash  and  dismiss  *"'*  had  been  filed  on  that  ground. 
Counsel  for  plaintiff  in  error  indeed  seems  to  have  so 
regarded  it.  as  it  is  argued  that  there  is  no  authority  to 
sue  a  defendant  by  his  initials,  unless  the  suit  is  brought 
upon  a  written  instrument  so  executed :  Rev.  Stats.,  sec. 
3484. 

This  is  not  a  case  where  the  defendant  is  sued  by  a  ficti- 
tious name.  Where  that  is  done,  the  summons  must  con- 
tain the  words  "real  name  unknown,"  and  service  is  then 
permissible  only  by  delivering  a  copy  to  the  defendant 
personally:  Rev.  Stats.,  sec.  3592.  That  provision  was  not 
taken  advantage  of.  On  the  face  of  the  petition  and  sum- 
mons it  could  not  be  said  that  a  fictitious  name  was  em- 
ploj'ed,  merely  because  the  Christian  name  was  designated 
by  a  letter  or  letters.  In  Perkins  v.  ^IcDowell,  3  Wyo 
328,  23  Pac.  71,  the  plaintiff  described  himself  as  "J.  M. 
McDowell."  and  the  court,  by  Chief  Justice  Van  Devanter. 
said:  "While  it  docs  not  occur  frequently,  there  are  many 
instances  wher?  single  letters  constitute  the  only  Chris- 
tian name.  We  cannot,  then,  judicially  know  that  the 
letters  'J.  I^I.'  are  not  a  name,  and,  as  the  petition  docs 
not  disclose  that  the  letters  'J.  IM.'  are  not  the  Christian 
name  of  the  plaintiff,  it  follows  that  there  is  no  defect 
api)arent  on  the  lace  of  the  ])etition   in  this  respect." 

In  Taylor  v.  Insley.  7  Colo.  App.  17.').  42  Pac.  1016,  a 
motion  had  been  made  to  (piasli  the  sunuiioiis  and  strike 
the  complaint  from  the  tiles,  "for  the  reason  that  there 
is  no  ])laintill:',  nor  the  name  ol'  iiiiy  plaint  lit',  designated 
therein;  the  initials  *]M.  11.'  j)n'ee(ling  tlie  word  'Insley,' 
as  used  thereni,  eoiistitut  iiig  no  name."  The  court  of 
appeals  say:  "But  no  authority  is  cited  to  show  that  'M. 
II.'  may  not  be  the  Christian  name  and  all  there  is  of  it. 
I  know  of  no  good  nvison,  legal  or  otherwise,  why  parents 
may  not  select  any  letter  or  lethM's  ol"  the  alpluibet  aa  the 
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Liame  of  a  child;  and,  although  each  individual  has  a  Chris- 
tian and  surname,  there  is  no  legal  presumption,  when  a 
man  sues  as  'M.  II.,'  that  that  is  not  all  there  is  of  it,  un- 
less the  fact  is  brought  to  the  knowledge  of  the  court  by 
a  plea  in  abatement,  or  in  ^"^  some  manner  that  Avill  inform 
the  court,  not  only  that  the  letters  used  are  initials,  but 
what  the  name  is;  in  the  language  of  the  books,  'give  the 
plaintiff  a  better  writ.'  "  And  further:  "The  use  of  ini- 
tials instead  of  full  names  has  been  indulged  in  to  such  an 
extent  that  to  now  hold  that  the  courts  had  no  jurisdic- 
tion would  result  disastrously." 

Hence,  had  the  motion  attacked  the  petition  and  process 
on  the  sole  ground  that  the  defendant  had  been  sued  by 
the  initials  of  his  given  name  instead  of  the  name  itself, 
and  stopped  there,  without  disclosing  what  the  name  was — 
that  is  to  say,  had  it  been  sought  to  quash  summons  and 
dismiss  the  action  for  the  reason  that  the  Christian  name 
of  defendant  was  designated  by  a  letter  only  instead  of  the 
full  name,  it  would  have  been  without  merit,  relying  upon 
what  appeared  on  the  petition  and  summons.  But  the 
motion  went  beyond  that.  It  alleged  that  the  defendant 
had  not  been  sued  by  his  true  name,  and,  in  the  same  con- 
nection, alleged  his  true  name.  In  other  words,  then,  it 
charged  a  misnomer;  and  we  are  led  to  inquire  as  to  the 
legal  effect  of  the  motion  in  that  respect. 

At  common  law  misnomer  was  properly  pleadable  in 
abatement:  14  Ency.  of  PI.  &  Pr.  295;  1  Chitty  on  Plead- 
ing, 265,  266,  167;  Kronski  v.  Missouri  Pac.  Ry.  Co.,  77 
Mo.  362;  Bliss  on  Code  Pleading,  sec.  427;  State  v.  Bell 
Telephone  Co.,  36  Ohio  St.  296,  38  Am.  Rep.  293.  It  seems, 
however,  that  in  some  cases  in  the  English  courts  the  de- 
fendant was  allowed,  before  otherwise  appearing,  to  move 
a  dismissal  of  the  proceeding  for  the  misnomer:  See  IMann 
V.  Carley,  4  Cow.  148;  Ilerf  v.  Shulze,  10  Ohio,  263.  And 
Mr.  Bliss  states  that,  under  the  code,  nothing  seems  to  be 
settled  upon  authority  as  to  the  remedy,  except  that  the 
objection  for  misnomer  is  waived  by  answering  to  the 
merits:  Bliss  on  Code  Pleading,  427.  In  some  states  the 
practice  is  to  move  for  a  correction  of  the  mistake :  Beavers 
V.  Baucum,  33  Ark  722 ;  Kenyon  v.  Semon,  43  Minn.  180, 
45  N.  Y/.  10.  In  a  case  in  New  York  it  was  held  that  the 
defense   should   be   pleaded   quasi   in   abatement,   and   the 
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plaintiff  should  be  given  a  better  ****  writ  by  an  allega- 
tion of  the  correct  name:  "White  v.  Miller,  7  Hun,  427.  It 
is  said  that  a  correction  will  always  be  made  upon  motion 
filed  for  that  purpose,  so  that  the  defect  cannot  be  looked 
upon  as  fatal  in  the  strict  sense  of  the  term:  1  Kinkead  on 
Code  Pleading,  sec.  48. 

As  pleas  to  the  jurisdiction  preceded  pleas  in  abate- 
ment in  the  recognized  order  of  pleading  at  common  law, 
a  plea  in  abatement  waived  any  matter  which  might  have 
been  set  up  by  a  plea  to  the  jurisdiction:  1  Chitty  on 
Pleading,  456.  And  so  the  various  matters  which  might 
be  pleaded  in  abatement  were  pleadable  in  a  particular 
order,  whereby  each  subsequent  plea  admitted  that  there 
was  no  foundation  for  the  former,  and  precluded  the  de- 
fendant from  afterward  availing  himself  of  the  matter. 
The  plea  in  abatement  for  misnomer  was  abolished  in  Eng- 
land by  the  procedure  act  of  3  and  4  William  IV,  chap- 
ter 42,  and  a  defendant  was  enabled  only  to  compel  the 
plaintiff  to  amend  his  declaration  by  stating  the  real  name : 
1  Chitty  on  Pleading,  266;  Bliss  on  Code  Pleading.  427. 

We  have  no  statute  specifically  defining  the  method  of 
taking  advantage  of  misnomer.  But  the  provision  au- 
thorizing amendments  permits  a  mistake  in  a  name  of  a 
party  either  in  a  pleading  or  process  to  be  corrected  before 
or  after  judgment:  Rev.  Stats.,  sec.  3588.  It  would  seem, 
therefore,  that  the  only  effect  of  a  motion,  if  that  prac- 
tice be  adopted  in  reaching  the  question,  would  be  to  cause 
an  amendment  by  correcting  the  name  to  agree  with  the 
facts,  if  the  allegations  of  the  motion  should  be  found  tt) 
be  true.  Pomeroy  states  that,  under  the  reformed  proce- 
dure, there  is  no  difference  in  the  methods  of  pleading  in 
a])ateTnent  and  in  bar,  or  of  adjudicating  upon  them  ;  and 
that  the  only  difference  is  in  respect  to  the  conclusive 
effects  of  the  judgments  rendered  upon  them;  Pomeroy 's 
Code  Remedies,  sec.  697.  In  Ohio  it  was  said  that  misnoujer 
may  be  taken  advantage  of  by  plea  in  abatement:  State 
V.  Telephone  Co.,  36  Ohio  St.  296,  38  Am.  Rep.  283. 
And  in  that  case  it  is  held  that  the  defect  is  not  fatal  to 
jurisdiction.  It  is  probable  ^^*'^  that  the  learned  court  re- 
ferred not  to  a  technical  common-law  plea  in  ubatcinciit, 
which  it  is  generally  conceded  has  been  abolished  by  the 
codes,   but   that   it   was   intended   to   state   that   advantage 
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should  be  taken  of  the  alleged  defect  by  way  of  abate- 
ment of  the  action  in  such  method  as  might  be  deemed 
proper. 

Whatever  may  be  the  better  or  the  more  proper  method 
of  attacking  a  suit  or  proceeding  for  a  misnomer  of  a 
party,  we  think  it  clear  that  an  appearance  for  that  pur- 
pose is  to  be  construed  as  a  waiver  of  defective  service 
of  process.  That  would  be  the  result  by  analogy  to  the 
common-law  order  of  pleading,  and  the  common-law  method 
of  reaching  the  objection.  It  is  not  to  be  doubted  that 
pleading  misnomer  in  abatement  would  at  common  law 
operate  as  a  waiver  of  any  irregularity  in  the  service  of 
process  which  might  have  been  set  up  by  plea  to  the  juris- 
diction. In  the  case  at  bar  the  right  party  was  sued.  He 
had  a  right  to  require  the  suit  to  be  conducted  against 
him  by  his  true  name;  and  when  he  moved  to  dismiss 
for  the  reason  that  he  was  sued  by  a  name  other  than  his 
true  name,  an  amendment  would  necessarily  have  followed ; 
and  it  is  not  perceived  how  he  could  then  have  been  per- 
mitted to  complain  of  the  service  of  the  summons  on  the 
grounds  specified  in  the  motion.  We  think  that  objection 
was  waived.  Indeed,  the  right  to  enter  special  appearance 
to  object  to  misnomer  is  seriously  to  be  doubted;  and  it 
is  even  to  be  questioned,  we  think,  whether  under  the  code 
advantage  of  misnomer  can  be  taken  in  any  other  way 
than  by  answer:  See  Moak's  Van  Santvoord's  Pleading, 
385,  386;  Pomeroy's  Code  Remedies,  sec.  697. 

The  authoritiep  are  not  harmonious  as  to  the  effect  of  a 
misnomer  when  the  defendant  does  not  appear.  Some  cases 
hold  a  judgment  to  be  void  when  rendered  in  the  absence 
of  the  defendant  under  such  circumstances,  while  in  others 
it  is  held  that  where  the  party  intended  to  be  sued  is  served 
with  process  in  which  he  is  incorrectly  named,  he  must  ap- 
pear and  object  to  the  misnomer,  or  he  will  be  bound  by 
^'"^^  the  judgment.  Although  where  the  service  has  been 
substituted  or  constructive,  it  is  generally  held  that,  in  the 
absence  of  appearance,  a  defendant  so  sued  would  not  be 
bound:  14  Ency.  of  PI.  &  Pr.  300-302.  But  if  the  de- 
fendant in  any  case  appears  by  his  true  name,  or  answers 
to  the  merits  without  raising  the  objection,  he  is  clearly 
bound:  14  Ency.  of  PI.  &  Pr.  298. 
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In  the  case  at  bar  the  plaintiff  below  introduced  evidence 
to  show  that  the  defendant  was  known  and  called  by  the 
name  in  which  he  was  sued;  and  that  issue  was  tried  by 
the  court.  It  is  sufficient  generally  to  designate  a  per- 
son in  civil  or  criminal  proceedings  in  the  name  by  which 
he  is  usually  known :  14  Ency.  of  PL  &  Pr.  277,  288. 

Our  conclusion,  therefore,  is  that  the  defendant's  acts 
amounted  to  a  voluntary  appearance  to  the  action,  and 
gave  the  court  jurisdiction  of  his  person,  notwithstanding 
the  defective  service.     The  judgment  will  be  affirmed. 

Corn,  C.  J.,  and  Knight,  J.,  concur. 


Substituted  or  Constructive  Service  of  Process  upon  a  defendant 
temporarily  within  the  state  is  discussed  in  Thomas  v.  Thomas,  90  Me. 
223,  90  Am.  St.  Rep.  342;  Hambel  v.  Davis,  89  Tex.  256,  59  Am,  St. 
Rep.  46. 

A  Party  Who  Mnkes  a  General  Appearance  usually  cannot  there- 
after question  the  .iurisdiction  of  the  court  on  the  ground  of  improper 
service  of  y)rocess:  Willman  v.  Friedman,  4  Idaho,  209,  95  Am.  St.  Rep. 
.^9;  Baislcy  v.  Baisley,  113  Mo.  544,  35  Am.  St.  Rep.  720.  If  a 
defendant  claims  that  no  jurisdiction  has  been  acquired  over  him  for 
want  of  a  valid  service  of  process,  his  remedy  is  by  special  appear- 
ance and  objection  to  the  jurisdiction;  in  case  he  goes  further  and 
enters  a  general  appearance,  or  invokes  the  powers  of  the  court  for 
any  purpose  other  than  quashing  the  pretended  service,  the  defects  are 
waived:  Baker  v.  Union  Stockyards  Nat.  Bank,  63  Neb.  801,  93  Am. 
St.  Rep.  484,  An  ngreement  for  a  continuance  is  held  equivalent  to 
a  general  appearance:  liaisley  v.  Baisley,  113  Mo.  544,  35  Am.  St.  Rep. 
727. 


YOUNGER  v.  IIETTN. 

[12  "\Vyo.  289,  75  Pac.  443.] 

STATUTES — Enactment — Sirning.— If  nn  enrolled  act  shows 
that  it  was  in  faet  signrd  by  tlie  presiding  onieers  of  the  Senate  and 
the  House  and  a[)iir()V(  d  by  the  govtriior,  and  the  House  journal  shows 
that  while  the  Ilousi;  was  in  session  the  speaker  thereof  announced 
that  he  wa?  about  to  sign  such  act,  and  the  Senate  journal  shows  that 
such  act,  after  being  eoirc  ctly  (  nrollt'<l,  was  signed  in  tlie  presence  of 
tne  Senate  by  the  j>risi(ling  oOii-er  thereof,  while  a  subsequent  entry 
in  both  tlie  Senate  and  House  journals  shows  a  eoniiuunication  from 
the  governor  announcing  that  he  had  approved  such  act,  such  entries 
are  suhiti<  nt  to  show  tuat  such  act  was  in  fact  signed  by  the  spi^aker 
of  the  H(>use  in  its  prisinee  and  that  the  fact  of  signing  was  at  once 
eiit(r(il  upon  the  journal,  as  required  by  a  coustitutioual  provision, 
(p.  990.) 
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HABEAS  CORPUS — Attack  on  Re<?ularity  of  Proceedings  for 
Obtaining  Jury. — A  petitioner  for  a  writ  of  habeas  corpus  cannot 
tlicreunder  question  the  regularity  of  the  method  adopted  by  the 
court  Jn  drawing  and  summoning  the  jury  convicting  him,  when  the 
statute  provides  that  on  habeas  corpus  "it  is  not  permissible  to 
question  the  correctness  of  the  action  of  the  grand  jury  in  finding  a 
bill  or  indictment,  or  a  petit  jury  in  the  trial  of  a  cause."     (p.  990.) 

WRIT  OF  HABEAS  CORPUS  is  not  in  the  nature  of,  nor  can 
it  be  used  as  a  substitute  for,  proceedings  in  error,     (p.  990.) 

HABEAS  CORPUS-— Collateral  Attack.— A  finding  or  decision 
of  an  inferior  court,  no  matter  how  erroneous,  not  affecting  its  jurisdic- 
tion, cannot  be  attacked  collaterally  by  habeas  corpus,     (p.  990.) 

HABEAS  CORPUS.— Office  of  the  writ  of  habeas  corpus  is  to 
uetermine  the  legality  of  the  particular  imprisonment,  and  the  facts 
to   be    considered   thereon    are   jurisdictional    facts   only,     (p.    990.) 

HABEAS  CORPUS— Collateral  Attack.— An  attack  on  a  judg- 
ment by  habeas  corpus  is  collateral,  and  the  judgment  cannot  be  thus 
impeached  for  any  error  or  irregularity  that  does  not  affect  the 
power  of  the  court  to  act  in  the  case.     (p.  992.) 

E.  E.  Enterline,  for  the  petitioner. 

J.  A.  Van  Orsdel,  attorney  general,  for  the  respondent. 

203  POTTER,  J.  This  is  a  habeas  corpus  proceeding  in- 
stituted in  this  court  by  Ed  Younger,  who  alleges  that  he  is 
unlawfully  restrained  of  his  liberty  by  the  warden  of  the 
state  penitentiary  at  Rawlins,  in  this  state.  The  writ  was 
issued,  and  the  cause  was  heard  upon  the  petition  and  the 
return  of  respondent  to  the  writ. 

It  is  admitted  that  the  petitioner  is  confined  in  said  peni- 
tentiary, and  that  the  cause  of  his  restraint  is  a  mittimus 
issued  out  of  the  district  court  in  and  for  Big  Horn  county 
upon  a  judgment  entered  in  said  court  on  the  second  day  of 
-^^  November,  1901,  at  a  term  of  said  court  begun  and  held 
in  said  county  on  the  twenty-first  day  of  October,  1901,  in 
and  by  which  said  judgment  the  petitioner  was  sentenced  to 
be  confined  in  the  penitentiary  for  the  period  of  three  and 
one-half  years. 

It  appears  by  the  allegations  of  the  petition,  which  are 
admitted  by  the  return  to  be  true,  that  on  October  18,  1901, 
;in  information  was  filed  in  the  office  of  the  clerk  of  the  dis- 
trict court  in  and  for  Big  Horn  county,  charging  the  plaintiff 
Younger  with  the  crime  of  grand  larceny;  that  on  October 
21,  1901,  the  judge  of  said  court  convened  the  same  undei- 
and  pursuant  to  an  act  of  the  sixth  legislature  as  amenda- 
tory of  section  3299  of  the  Revised  Statutes  of  1899,  said 
act  having  been  known  in  the  proceedings  of  said  legislature 
as  Senate  File  No.  12,  and  being  chapter  6  of  the  Session 
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Laws  of  1901 ;  that  on  .said  last-mentioned  date  the  plaintiff 
was  brought  before  said  court,  and  an  order  was  made  as- 
signing counsel  to  defend  him;  that  on  the  following  day 
the  plaintiff  was  again  brought  before  said  court  and  he 
entered  a  plea  of  not  guilty  to  the  information  afore.said ; 
that  he  was  thereafter,  during  said  term  of  court,  tried  be- 
fore a  jury  impaneled  from  a  trial  jury  drawn  and  selected 
as  hereinafter  stated,  and  a  verdict  of  guilty  was  returned 
by  said  jury. 

It  is  further  alleged  and  admitted  that  prior  to  October 
21,  1901,  the  judge  of  said  court,  by  an  order  entered  in 
vacation,  directed  a  jury  to  be  drawn  and  summoned  by  the 
sheriff,  county  treasurer  and  the  clerk  of  said  court,  under 
the  provisions  of  an  act  of  said  sixth  legislature,  amending 
section  3350  of  the  Revise'l.  Statutes  of  1899,  said  act  being 
chapter  109  of  the  published  laws  or  1901,  and  having  be»^n 
known  as  House  Bill  No.  60. 

It  is  further  alleged  in  the  petition  that  said  legislativ-- 
acts  under  which  said  term  of  court  was  held,  and  the  jur\ 
therefor  drawn  and  sunmioned,  are  unconstitutional  and 
void,  and  that  the  said  court,  in  consequence  thereof,  had  no 
jurisdiction  to  try  and  sentence  the  plaintiff.  Tho.se  allega- 
tions are  denied. 

^"*^  The  validity  of  said  statutes  is  challenged  on  two 
grounds,  viz. :  1.  That  the  presiding  officer  of  the  House  of 
Representatives  did  not,  in  the  presence  of  the  House,  sign 
the  .said  act;  and  2.  That  the  fact  of  signing  was  not  entered 
upon  the  journal  of  said  House. 

It  is  admitted  by  the  return  that  as  to  chapter  109,  which 
was  known  as  House  Bill  No.  60,  and  was  amendatory  of 
the  law  respecting  the  drawing  of  juries,  no  notation  of  th(! 
signing  by  the  speaker  of  the  House  appears  upon  the  jour- 
nal. But  it  is  alleged  in  and  by  said  return  that  all  the 
proceedings  in  the  convening  of  said  court,  and  in  dravvinl,^ 
.summoning  and  inii)aneling  the  jury,  were  and  are  (consti- 
tutional and  valid;  and  that  the  statutes  authorizing  surli 
procedure  were  in  full  force  and  eft'ect. 

Chapter  6  of  the  Laws  of  1001  provides  for  the?  holding  of 
two  regular  terms  of  the  district  court  each  year  in  the  county 
of  Big  Horn,  viz.,  one  beginning  on  the  third  Monilay  in 
A})ril,  and  one  beginning  on  the  third  jMonday  in  October. 
Under  the  statute  previously  in  force,  ])ut  one  term  each  year 
was  provided  for,  which  was  authorized  to  be  held  begiiiniiiLT 
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Ihe  third  IMonday  in  July.  The  provision  of  chapter  109',  un- 
der which  the  court  acted  in  drawing  the  jury  for  the  term, 
expressly  authorizes  the  judge,  in  vacation,  prior  to  the  con- 
vening of  a  term  of  court,  to  make  an  order  directing  a  trial 
jury  to  be  drawn  and  summoned  to  attend  on  the  first  day  of 
the  ensuing  term.  The  section  of  the  Revised  Statutes  sought 
to  be  amended  by  that  act  did  not  contain  that  express  author- 
ity; but  it  was  provided  that  "whenever  the  business  of  the 
district  court  requires  the  attendance  of  a  trial  jury,  .... 
and  no  jury  is  in  attendance,  the  court  may  make  an  order  di- 
recting a  trial  jury  to  be  drawn  and  summoned  to  attend  be- 
fore said  court":  Rev.  Stats.,  sec.  3350.  Hence,  the  conten- 
tion that  if  the  amendatory  statutes  are  invalid,  the  term  of 
court  at  which  plaintiff  was  tried  was  not  held  by  authority 
of  law,  and  the  jury  was  drawn  and  summoned  at  a  time 
find  in  a  manner  not  authorized  by  the  statute  then  in  force. 
20O  rpj^g  j^g^  known  as  chapter  6,  aforesaid,  providing  for 
the  holding  of  the  terms  of  court,  was  introduced  in  the  Sen- 
ate of  the  sixth  state  legislature,  and  designated  as  Senate 
File  No.  12,  and  was  entitled,  "A  bill  for  an  act  to  amend 
and  re-enact  section  3299  of  the  Revised  Statutes  of  Wyo- 
ming, relating  to  terms  of  court  in  the  fourth  judicial  dis- 
trict." The  act  is  challenged  because,  as  alleged,  the  House 
journal  does  not  show  the  fact  of  signing  by  the  speaker,  as 
required  by  section  28  of  article  3  of  the  constitution.  The 
enrolled  act  in  the  office  of  the  Secretary  of  State  shows  that 
it  was  in  fact  signed  by  the  presiding  officers  of  the  Senate 
and  House,  and  approved  by  the  governor.  The  journal  is 
not  entirely  silent  respecting  its  signing  in  the  House.  At 
page  217  of  the  published  House  journal  appears  the  follow- 
ing entry:  "Signing  of  Senate  File.  The  Honorable  Speaker 
then  announced  that  he  was  about  to  sign  Senate  Enrolled 
Act  No.  1,  entitled:  S.  F.  No.  12,  by  Mr.  Thomas,  'A  bill  for 
an  act  to  amend  and  re-enact  Section  3299  of  the  Revised 
Statutes  of  Wyoming,  relating  to  terms  of  court  in  the 
Fourth  Judicial  District.'  "  It  clearly  appears  from  the 
preceding  and  succeeding  entries  that  the  House  was  at  the 
time  in  session.  The  entry  appears  in  the  session  held  Feb- 
ruary 4,  1901.  In  the  Senate  journal,  among  the  proceed- 
ings of  that  day,  it  appears  that  the  Senate  committee  on 
enrollment  reported  said  bill  as  correctly  enrolled;  and  that 
the  same  was  signed  in  the  presence  of  the  Senate  by  the  pre- 
siding officer  of  that  body.     And  in  the  journal  of  each  body 
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a  subsequent  entry  shows  a  communication  from  the  governor 
announcing  that  he  had  approved  said  act. 

The  sufficiency  of  an  entry  in  the  same  language  as  the 
one  in  question  to  show  the  fact  of  signing  was  considered 
in  the  case  of  State  v.  Cahill,  12  Wyo.  225,  75  Pac.  433,  this 
day  decided ;  and  it  was  held  that  the  entry  amounted  to  a 
tiuljstantial  compliance  with  the  constitutional  provision  in- 
voked, and  that  the  entry  did  show  the  fact  of  signing  as  re- 
quired. The  question  is  fully  discus.sed  in  the  opinion  in  that 
case,  and  we  refer  thereto  for  a  more  thorough  ^^^  state- 
ment of  our  views,  and  the  reasons  therefor.  We  are  of  the 
opinion  that  the  House  journal  shows  the  fact  of  signing, 
and,  therefore,  so  far  as  anything  has  been  brought  to  our 
attention,  there  is  no  ground  for  holding  the  act  invalid  or 
unconstitutional.  The  act  being  a  valid  enactment  of  the 
legislature,  the  term  of  court  at  which  the  prisoner  w-as  tried, 
convicted  and  sentenced  was  held  at  a  time  authorized  by 
law. 

It  is  neither  essential  nor  proper  in  this  case  for  the  court 
to  consider  whether  the  entire  failure  of  the  journal  to  note 
the  fact  of  signing  by  the  speaker  of  the  PTouse  will  invali- 
date chapter  109  of  the  Laws  of  1901,  relating  to  the  selec- 
tion of  a  trial  jury.  It  is  not  the  right  of  the  plaintiff,  in 
this  proceeding  to  question  the  regularity  of  the  method 
adopted  by  the  court  in  the  drawing  and  summoning  of  the 
jury.  The  statute  provides  that  on  habeas  corpus  "it  is  not 
permissible  to  question  the  correctness  of  the  action  of  a 
grand  jury  in  finding  a  bill  of  indictment,  or  a  petit  jury  in 
the  trial  of  a  cause,  nor  of  a  court  or  juduc  when  at^ting 
within  their  legitimate  province,  and  in  a  lawful  manner": 
liev.   Stats.,  sec.  5498. 

"The  writ  of  habeas  corpus  is  not  in  the  nature  of,  nor  is 
it  to  be  used  as  a  substitute  for,  proceedings  in  error.  A 
finding  or  decision  of  the  inferior  court,  no  matter  how  erro- 
neous, if  it  does  not  alVeet  its  jurisdiction,  is  not  subject  to 
attack  in  this  collateral  proceeding.  The  office  of  the  writ 
is  to  determine  the  legality  ot  the  particular  imprisonment, 
and  the  facts  to  be  considered  in  determining  that  question 
are  jurisdictional  facts":  Miskimmins  v.  Shaver,  8  Wyo.  392. 

In  the  case  of  In  re  W^ilson,  140  l).  S.  575,  11  Sup.  Ct.  Jiep. 
870,  35  L.  ed.  513,  it  was  held  in  response  to  the  contention  of 
the  prisoner  that  he  was  indicted  by  an  illegal  grantl  jury,  in 
that  it  was  composed  of  only  lii'teeu  persons  when  seventeeji 
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was  the  smallest  number  allowed  by  law,  that  the  defect  did 
not  vitiate  the  entire  proceedings,  so  that  they  could  be  chal- 
lenged collaterally  on  habeai  corpus,  but  that  it  was  only  a 
matter  of  error,  to  be  corrected  by  proceedings  in  error. 

^»«  In  McFarland  v.  Donaldson,  115  Ga.  567,  41  S.  E. 
1000,  it  was  said  that,  even  if  certain  questions  raised  as  to 
procedure  and  practice  were  meritorious,  the  judgment  was 
not  void;  but  they  should  have  been  presented  before  or  dur- 
ing the  trial,  and  the  petitioner  could  have  had  any  adverse 
rulings  thereon  reviewed  by  certiorari,  "The  writ  of  habeas 
corpus  does  not  operate  as  a  writ  of  certiorari,  and  after 
trial  and  conviction,  petitioner  cannot  complain,  in  a  petition 
for  habeas  corpus,  of  matters  to  which  he  could  have  ex- 
cepted on  the  trial." 

It  is  so  well  settled  that  the  attack  on  a  judgment  by 
habeas  corpus  being  a  collateral  one,  the  judgment  cannot  be 
impeached  for  any  error  or  irregularity  that  does  not  affect 
the  power  of  the  court  to  act  in  the  case,  it  seems  unnecessary 
to  cite  or  review  the  abundant  authorities  on  the  question. 
Various  errors  and  irregularities  which  have  been  held  not 
reviewable  in  such  a  proceeding  are  set  forth  in  Church  on 
Habeas  Corpus,  at  section  364.  Among  them  is  the  matter  of 
error  in  the  selection  of  the  grand  jury ,  or  whether  the  in- 
dictment was  ever  in  fact  found  by  a  grand  jury :  See  Church 
on  Habeas  Corpus,  sees.  362,  364. 

In  a  case  where  on  appeal  it  was  contended  that  a  grand 
jury  had  been  selected  under  an  unconstitutional  law,  the 
supreme  court  of  the  United  States  say:  "Some  importance 
is  attached  to  the  fact  that  the  court  followed  an  unconsti- 
tutional law,  or  one  assumed  to  be  such.  We  do  not  see  that 
this  is  in  any  wise  different  from  the  case  in  which  the  court 
misconstrues  the  law.  The  result  is  the  same:  certain  per- 
sons, under  a  misconception  of  the  court,  are  excluded  from 
the  grand  jury  who  are  qualitied  to  serve  on  it;  but  the  jury, 
as  actually  constituted,  is  unexceptionable  in  every  other 
respect.  In  either  case,  whether  the  court  is  mistaken  as  to 
the  validity  of  a  law  or  as  to  its  interpretation,  the  objection 
relates  so  little  to  the  merits  of  the  case  that  it  ought  to  be 
taken  in  the  regular  order  and  due  course  of  proceeding": 
United  States  v.  Gale,  109  U.  S.  65,  3  Sup.  Ct.  Rep.  1,  27  L. 
ed.  857. 

Suppose  that  the  district  court  had  construed  the  statute 
as  it   appears  in  the  Revised  Statutes,  so   as  to  permit  an 
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***•  order  for  a  jury  for  the  term  to  be  made  prior  tx)  the 
convening  of  the  term;  and  assume  such  a  construction  to  be 
erroneous.  In  relation  to  the  rigjht  of  plaintiff  to  here  raise 
the  question,  would  the  case  be  any  different  under  such  a 
state  of  facts  than  under  the  claim  now  presented  that  an 
allo<2:ed  invalid  law  was  consulted  in  making  the  order?  In 
either  event  the  action  of  the  court  might  be  erroneous,  and 
upon  proper  objections  the  prisoner  could  have  preserved  his 
exceptions  and  had  the  matter  reviewed  on  error. 

The  judgment  here  complained  of  has  already  been  before 
this  court  on  appeal,  and  no  complaint  as  to  the  jury,  or  the 
method  or  time  of  its  drawing  or  selection  was  made,  nor 
did  it  appear  that  any  such  objection  was  interposed  before 
or  at  the  trial.  It  is  clear  that  the  objection  does  not  atlect 
the  jurisdiction  of  the  court  pronouncing  the  judgment. 

For  the  reasons  aforesaid,  we  think  the  prisoner  is  not  en- 
titled to  be  discharged  from  custody. 

Corn,  C.  J.,  and  Knight,  J.,  concur. 


The  night  of  a  Prisoner  to  be  Released  on  habeas  corpus  after  jxx(\g- 
mcnt  and  sentence  is  discussed  at  length  in  the  monographic  note  to 
Koepke  v.  Hill,  87  Am.  St.  Rep.  167-203;  and  his  right  to  a  discharge 
after  commitment  and  before  trial  is  discussed  in  the  subsequent  note 
to  State  V.  Smith,  100  Am.  St.  liep.  29-39. 


SmBIERS  V.  MIJTTTAL  LIFE  INSURANCE  COMPANY. 

[12  Wyo.  3G9,  75  Pac.  937.] 

INSUEANCE,  LIFE — Pleading. — The  fact  that  a  complaint 
against  an  insurance  company  d( mauds  damagos  for  its  refusal  to  is- 
sue a  policy  on  which  the  first  premium  lias  been  paid  does  not  alTect 
the  right  of  the  plaintiff  to  recover  the  amount  paid  as  money  had 
and  received,      (pp.  997,  998.) 

INSURANCE,  LIFE. — Oral  contracts  of  life  insurance  may  be 
valid  and  if  coinpiitcd  by  a  meeting  of  tlic  minds  of  tiie  jiarties,  the 
insurer  will  be  liable  for  a  loss  occurring  before  the  issuance  and  de- 
livery of  the  policy,  but  where  delivery  and  acceptance  of  the  policy 
18  necessary  to  put  the  insurance  into  elfect,  there  can  be  no  risk 
uutil    tlie    things    precedent    agrc(  d    upon    shall    happen,      (p.    999.) 

INSUKANCE,  LIFE — Ilcadinss. — A  coni]ilaint  against  a  life 
insurance  company  to  recover  a  iircuiium  paid  alhging  that  the  com 
pany's  agents  were  authorized  to  solicit  contracts  of  insurance,  to 
make  contracts  for  policies  and  to  receive  and  receipt  for  premiums 
thereon,    and    that    they    were    authorized    generally    to    transact    the 
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company's  business  within  the  state,  will  not  be  construed  to  allege 
that  such  agents  were  themselves  to  write  and  issue  the  policies,  as 
under  the  statute  pleadings  are  to  be  most  liberally  construed,  and 
the  common-law  rule  that  they  are  to  be  construed  most  strongly 
against    the    pleader   is    not    applicable,     (pp.    1000,    1001.) 

INSURANCE,  LIFE — Specific  Perfonnancs. — Parol  agreementa 
for  life  insurance  may  be  specifically  enforced  by  requiring  the  is- 
suance of  the  policy  as  agreed,  either  before  or  after  loss,  and  in 
such  case  the  court,  having  acquired  jurisdiction,  will  afford  full  re- 
lief by  awarding  proper  damages  in  case  of  loss.     (pp.   1003,  1004.) 

INSURANCE,  LIFE — Refusal  to  Accept  Premium — Forfeiture. 
Tf  an  insurer  wrongfully  refuses  to  accept  a  premium  when  it  is  ten- 
dered or  wrongfully  declares  a  life  policy  forfeited,  and  refuses  fur- 
ther to  recognize  it  as  an  existing  contract,  such  insurer  is  liable  to 
the  insured  or  the  policy  holder  for  the  full  amount  of  premiums  paid, 
although  the  insurance  may  have  been  in  effect  for  some  time.  (p. 
1005.) 

INSURANCE,  LIFE— Refusal  to  Issue  Policy — Recovery  of 
Premium. — If  a  person  executes  and  delives  a  note  to  an  insurance 
company's  general  agent  in  consideration  that  it  will  issue  and  de- 
liver to  him  a  life  insurance  policy  within  a  stated  time,  and  the 
company  receives  and  appropriates  the  proceeds  of  the  note,  but  fails 
and  neglects  to  issue  and  deliver  the  policy,  without  fault  on  the  part 
of  the  apidicnnt  for  insurance,  he  is  entitled  to  consider  the  contract 
as  rescinded  by  the  insurer,  and  to  recover  from  him  the  sum  ad- 
vanced as  money  had  and  received,     (pp.  1006,  1007.) 

CONTRACTS — When  Consummated. — If  the  parties  to  a  con- 
tract intend  that  it  shall  be  closed  and  consummated  prior  to  the 
formal  signing  of  a  written  draft,  the  terms  having  been  mutually 
understood  and  agreed  upon,  the  parties  will  be  bound  by  the  contract 
actually  made,  although  it  is  not  reduced  to  writing,  but  if  the  par- 
ties do  not  intend  to  close  the  contract  until  it  shall  be  fully  ex- 
pressed in  writing,  then  there  is  no  completed  contract  until  the 
agreement  is  reduced  to  writing  and  signed,     (p.  1007.) 

INSURANCE,  LIFE— When  Contract  Takes  Effect.— Tf  on  an 
application  for  a  life  insurance  policy  there  is  no  agreement  as  to 
when  the  insurance  is  to  take  effect,  and  the  policy  is  to  be  issued 
after  the  applicant  has  taken  a  medical  examinatian,  and  it  is  agreed 
that  a  note  taken  in  payment  of  the  first  premium  shall  not  be 
negotiated  until  the  delivery  of  the  policy,  the  insurance  does  not  take 
effect   until    the   issuance    and    delivery   of   the   policy,      (p.    1007.) 

INSURANCE,  LIFE— \7hen  Insurance  Takes  Effect.— A  life 
insurance  company  lias  an  absolute  right  to  insist  that  it  shall  accept 
an  application  and  issue  a  policy  before  it  shall  be  bound  as  an  in- 
surer, and  the  applicant  for  insurance  has  the  same  right  to  require  a 
delivery  to  and  acceptance  by  him  of  the  policy,  before  he  will  be 
bound,     (p.  1009.) 

J.  H.  Ryckman,  for  the  plaintiff  in  error. 

T.  S.  Taliaferro,  Jr.,  and  J.  W.  Lacey,  for  the  defendant 
in  error. 

377  POTTER,  J.     To  the  amended  petition  filed  in  this 
action,  containing  seven  causes  of  action,  a  general  demurrer 
Am.  St.  Ecp..  Vol.  109—63 
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was  sustained,  and  thereupon,  the  plaintiff  declining  to  plead 
further,  a  judgment  was  rendered  in  favor  of  defendant  for 
eosts.  Of  that  judgment  the  plaintiff  complains,  and  as- 
signs as  error  the  order  sustaining  the  demurrer,  and  the 
rendition  of  judgment  for  defendant.  If  no  error  was  com- 
mitted in  sustaining  the  demurrer,  there  is  no  error  in  the 
judgment.  The  demurrer  being  general  to  the  entire  peti- 
tion, it  follows  that  if  any  one  of  the  several  causes  of  action 
is  sulTicient,  the  demurrer  should  have  been  overruled. 

The  first  cause  of  action  sets  out  that  in  the  months  of 
February',  March,  April  and  May,  1896,  the  defendant  was 
engaged  in  the  general  life  insurance  business  as  a  life  in- 
surance company,  and  that  A.  B.  Ragsdale  and  IT.  IT.  Wright 
were  the  authorized  general  agents  of  the  defendant  to  solicit 
contracts  of  insurance  in  this  state,  to  make  contracts  for 
policies  of  insurance,  and  to  receive  and  receipt  for  money 
and  premiums  thereon,  and  generally  to  transact  defendant's 
business  in  Wyoming.  That  on  or  about  February  27,  1896. 
the  defendant  and  said  Ragsdale  and  Wright,  as  its  agents, 
at  Uinta  county,  in  this  state,  solicited  the  plaintiff  to  con- 
tract for  a  policy  of  insurance  on  his  life  with  said  defend- 
ant company  in  the  sum  of  ten  thousand  dollars;  said  defend- 
ant and  said  Ragsdale  and  Wright  representing  to  plaintiff 
that  defendant  greatly  desired  to  have  the  plaintiff  to  beconu- 
a  patron  of  defendant  company,  and  to  take  out  a  policy 
on  his  life  in  said  company;  and  further  representing  that 
defendant  intended  nuiking  a  general  canvass  among  plain- 
tift''s  neighbors  and  friends,  to  secure  contracts  of  life  in- 
surance, and  it  would  ^'**  aid  and  facilitate  defendant  in 
securing  such  contracts  to  have  the  name  of  plaintiff'  a.s  out' 
of  its  patrons. 

"That  in  consideration  that  the  plaintiff  would  contract 
with  the  defendant  and  with  the  said  Ragsdale  and  Wright, 
as  the  agents  of  the  said  defendant,  for  a  policy  of  insur- 
ance with  the  defendant  company  in  the  sum  of  ten  thou- 
sand dollars,  and  would  then  and  there  make,  execute  and 
deliver  to  the  defendant  and  the  said  Ragsdale  and  Wriglit, 
as  the  agents  of  the  said  defendant,  the  i)laintiil''s  proiiiis- 
si>ry  note  in  the  sum  of  four  hundred  and  iifty-four  dollars, 
payable  in  sixty-five  days  thereafter,  in  payment  of  the  first 
annual  pi-ciniuin  on  such  jjolicy  of  insui-aiice.  then  and  there 
upon  the  defcMulant  would  issue  to  tlie  plaintilT.  as  soon  as 
said  plaintiff  should  pas.s  the  necessary  medical  examination. 
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and  within  sixty-five  days  from  and  after  the  said  twenty- 
seveni:h  day  of  February,  1896,  and  before  said  promissory 
note  should  become  due  and  payable,  a  specially  favorable 
life  insurance  policy  in  the  sum  of  ten  thousand  dollars, 
which  said  policy  of  insurance,  the  defendant  and  the  said 
Ragfsdale  and  Wright,  as  the  agents  of  the  defendants,  in 
consideration  of  the  premises,  then  and  there  stated,  prom- 
ised and  represented  to  the  plaintiff  should  contain,  among 
other  stipulations,  promises  and  agreements  on  the  part  of 
the  said  defendant  company,  the  following  provisions,  to  wit: 

"a.  That  if  the  plaintiff  should  live  ten  years,  and  should 
pay  to  the  defendant  each  year  the  sum  of  four  hundred  and 
fifty-four  dollars,  plaintiff'  should,  at  the  end  of  the  ten  j^ear 
period,  have  the  right  and  option  to  demand  of  the  defend- 
ant, and  the  defendant  would  pay  him  the  full  sum  of  ten 
thousand  dollars  in  cash,  or,  if  the  plaintiff'  preferred,  he 
should  have  the  right  to  leave  said  sum  of  ten  thousand  dol- 
lars with  the  defendant  and  receive  from  the  defendant  an- 
nually the  legal  interest  thereon  until  such  time  as  plaintiff 
wished  to  draw  the  same  from  defendant  in  cash. 

"b.  That  if  plaintiff'  should  not  live  ten  years,  but  should 
each  year  until  his  death  pay  the  said  annual  premium  of 
four  hundred  and  fifty-four  dollars  to  the  defendant,  then 
and  in  that  event  the  said  sum  ^''**  of  ten  thousand  dollars 
should  be  paid  to  the  surviving  wife  of  plaintiff  in  install- 
ments of  five  hundred  dollars  per  j^ear. 

"c.  That  if  plaintiff'  should  pay  to  the  defendant  the  an- 
nual premium  of  four  hundred  and  fifty-four  dollars  for 
three  years  and  should  be  unable  to  pay  further  or  become 
dissatisfied,  plaintiff  should  then  have  the  right  to  demand 
and  would  receive  from  the  defendant  the  premiums  paid  by 
him  to  the  defendant  company  in  full  without  interest." 

That  said  Ragsdale  and  Wright  represented  themselves  as 
agents,  to  have  authority  to  make  such  specially  favorable 
contract  for  said  policy  of  insurance,  on  behalf  of  the  de- 
fendant; and  the  plaintiff,  relying  upon  said  representations 
and  promises,  and  on  the  integrity  and  honesty  of  defendant 
and  said  agents,  made,  executed  and  delivered  to  said  Rags- 
dale  and  Wright,  as  the  agents  of  defendant,  his  promissory 
note  for  four  hundred  and  fifty-four  dollars,  payable  to  plain- 
tiff''s  order  in  sixty-five  days  thereafter;  and,  at  the  request 
of  said  agents,  indorsed  the  same  in  blank,  and  delivered  it 
to  Ragsdale  and  Wright  as  defendant's  agents,  in  full  pay- 
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merit  and  satisfaction  of  the  first  annual  premium  upon  said 
policy  of  insurance.  "And  said  defendant  and  said  ajjents, 
on  the  part  of  the  defendant,  then  and  there  represented  and 
promised  to  the  plaintiff  that  said  promissory  note  should  not 
be  sold,  transferred  or  negotiated  by  the  defendant  or  the 
said  agents  before  maturity,  but  should  be  held  by  and  kept 
in  the  possession  of  said  defendant  until  said  special  policy 
of  insurance  should  be  written  and  delivered  by  the  defend- 
ant to  the  plaintiff,  and  should  be  by  him  found  in  all  re- 
spects satisfactory  to  him,  and  in  conformity  to  the  said  parol 
promises  made  by  the  defendant  and  its  said  agents,  and 
should  be  by  the  plaintiff  approved  and  accepted." 

"That  in  the  execution  and  delivery  of  the  foregoing 
promissory  note  said  contract  for  said  policy  of  insurance 
between  the  plaintiff'  and  the  defendant  was,  upon  the  part 
of  plaintiff*,  completed,  and  plaintiff  thereby  and  in  all  other 
respects  fulfilled  his  obligations,  promises  and  agreements 
•'*****  as  to  said  policy  of  insurance,  ....  and  passed  said 
medical  examination ;  but  that  the  defendant,  in  disregard 
of  its  promises  and  agreements  by  it  made  as  aforesaid,  has 
failed  and  neglected,  and  still  fails  and  neglects,  to  issue  to 
tlie  plaintiff"  said  policy  of  insurance,  though  often  requested 
so  to  do  by  the  plaintiff." 

That  said  Ragsdale  and  "Wright,  as  agents  of  defendant, 
in  disregard  and  violation  of  said  premises  and  contract  for 
said  ])olicy  of  insurance,  did,  on  or  about  ^larch  1,  189G,  sell 
and  discount  said  note  to  North  &  Stone,  bankers  at  Evans- 
ton,  Wyoming,  and  paid  the  proceeds  thereof  to  the  defeml- 
ant,  and  that  thnrenfter  said  iS'orth  &  IStone,  claiming  to  be 
innocent  purchasers  of  said  note  for  value  before  maturity, 
made  demand  upon  plaintiif  for  payment  thereof,  and  i)laiii- 
tiff'  paid  them  the  said  sum  of  four  hundred  and  fifty-four 
dollars  under  protest. 

That  j)laiiitiff  fro(iuenlly  made  deinand  upon  defendant 
that  it  issue  to  him  said  policy  of  insurance,  but  it  has  failed 
and  neglected  so  to  tlo ;  that  thereupon  plaintiif  deinandeil 
the  return  of  the  said  sum  of  four  hundred  and  liftj>-i'our 
dollars  j)aid  by  him  for  saiti  policy  of  insurance,  but  dei'end- 
aut  has  refusetl  and  neglected  to  return  the  same,  to  })laintiri"s 
damage  in  the  sum  of  four  hundred  and  iifty-four  dollars 
and  intei-est  thereon  from  February  27,  1j>*JG.  A  subse(|uent. 
paragraph  alleges,  by  way  of  special  ilaniages,  that  ceilain 
expenses  were  incurred   by   plaintiff  for  court  costs  and   a  I- 
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tornej^  fees,  loss  of  time  and  mental  annoyance;  and  the 
praj-er  is  for  the  recovery  of  two  thousand  dollars  and  costs 
of  suit. 

The  other  causes  of  action  are  based  upon  similar  claims 
held  by  other  parties  aorainst  the  defendant  company,  and 
assigned  to  plaintiff.  The  allegations  as  to  those  causes  of 
action  are  substantially  the  same  as  the  first  above  set  out. 
There  are  some  slight  exceptions.  For  instance,  the  second 
cause  of  action  is  founded  upon  the  claim  of  one  George 
Finch,  whose  note  was  for  four  hundred  and  thirty-eight 
dollars,  given  at  the  same  time  as  the  note  of  plaintiff,  to 
mature  October  1,  1896 ;  and  in  his  case  also  it  is  alleged  that 
the  policy  was  agreed  to  be  issued  before  the  maturity  of  the 
note,  and  was  agreed  to  be  held  and  not  negotiated  until  the 
delivery  and  acceptance  of  the  ^**^  policy.  In  that  cause  of 
action  the  time  when  said  Finch  submitted  to  a  medical  exam- 
ination is  stated  as  having  occurred  in  the  month  of  March, 
1896,  and  said  examination  is  alleged  to  have  been  satisfac- 
torily passed  by  him.  If,  therefore,  the  failure  to  allege  in 
the  first  cause  of  action  the  date  of  plaintiff's  medical  ex- 
amination is  material,  which  we  do  not  decide,  the  defect,  if 
any,  does  not  appear  in  the  second  cause  of  action ;  and  the 
latter  contains  substantially  all  the  averments  above  set  out 
as  contained  in  the  first  cause  of  action.  In  the  sixth  and 
seventh  causes  of  action  it  is  alleged  that  plaintiff's  assignors 
therein  named  paid  the  premium  in  cash.  We  think  it  will 
be  unnecessary  to  consider  whether  that  fact  will  make  any 
diff'erence  in  regard  to  the  right  of  recovery.  Those  causes 
of  action  are  more  concisely  stated.  It  is  alleged  that  said 
agents  solicited  plaintiff's  assignor  to  insure  his  life  with  de- 
fendant company,  and  to  make  a  parol  contract  for  a  policy 
of  insurance,  and  that  the  agents  represented  that  defendant 
w^as  prepared  to  issue  a  policy  to  said  assignor,  specially  favor- 
able to  him,  which  should  contain  a  certain  provision,  set  out 
in  the  petition,  among  other  provisions  not  set  out;  and  that 
the  first  annual  premium  was  paid  in  cash,  and  the  medical 
examination  was  passed;  but  that  defendant  has  failed  and 
neglected  to  issue  the  policy.  The  damage  alleged  in  the 
sixth  cause  of  action  is  five  hundred  dollars,  while  the  pre- 
mium paid  was  one  hundred  and  ninety-three  dollars;  and 
in  the  seventh  cause  of  action  the  premium  paid  was  two 
hundred  and  eleven  dollars,  and  damages  are  claimed  in  the 
sum  of  five  hundred  dollars. 
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The  theory  of  the  petition  seems  to  be  that  defendant  is 
liable  in  damages  for  the  breach  of  its  contract  to  issue  the 
policy  of  insurance.  But  if  the  measure  of  damages,  assum- 
ing that  the  right  of  recovery  is  shown,  should  be  held  lim- 
ited to  the  amount  of  the  premium  paid,  or  even  a  propor- 
tionate part  of  it,  that  would  not  warrant  the  sustaining  of  a 
demurrer,  provided  sufficient  facts  are  set  out  to  constitute 
a  cause  of  action  for  the  recovery  of  some  amount.  Notwith- 
standing the  evident  theory  of  the  ^**^  pleader,  the  petition 
would  seem  sufficient  to  support  a  judgment  for  money  had 
and  received,  if  sufficient  for  any  purpose.  Therefore,  we 
do  not  deem  it  very  material,  upon  the  demurrer,  to  con- 
sider whether  the  amount  sued  for  is  recoverable,  if  at  all, 
as  damages  for  breach  of  contract,  or  as  money  had  and  re- 
ceived. Nor  is  it  necessary  to  consider  the  measure  of  dam- 
ages, or  the  amount  recoverable,  unless,  indeed,  it  should  ap- 
pear, as  contended  by  counsel  for  defendant  in  error,  that 
the  only  right  shown,  if  any,  is  to  recover  nominal  damages 
merely ;  in  which  event,  it  is  insisted  the  judgment^ught  not 
to  be  reversed.  In  plaintiff's  brief  it  seems  to  be  admitted 
that  the  measure  of  damages  is  the  premium  paid. 

Plaintiff's  counsel  maintain  that  whether  the  petition  sets 
up  a  parol  contract  of  insurance,  or  a  contract  to  issue  a  cer- 
tain kind  of  policy,  is  immaterial,  but  that  a  suit  for  specific 
l>erformance  or  for  damages  was  open  to  the  plaintiff.  lie 
contends  that  parol  contracts  of  insurance  are  valid,  and 
that  a  policy  is  only  evidence  of  the  contract,  which  may 
exist  in  parol;  citing  Ellis  v.  Albany  City  Fire  Ins.  Co.,  50 
N.  Y.  402,  10  Am.  Rep.  495;  Newark  l\Iach.  Co.  v.  Kenton 
Ins.  Co.,  50  Ohio  St.  549,  85  N.  E.  lOGO,  22  L.  R.  A.  768; 
Rugirles  V.  American  Cent.  Ins.  Co.,  114  N.  Y.  415,  11  Am. 
St.  Rep.  G74,  21  N.  E.  1000;  Relief  Ins.  Co.  v.  Shaw,  94  U.  S. 
574,  24  L.  ed.  291;  Security  Fire  Ins.  Co.  v.  Kentucky  M.  & 
F.  Ins.  Co.,  7  Bush,  81,  S  Am.  Rep.  ;}01 ;  Angell  v.  Hartford 
Fire  Ins.  Co.,  59  N.  Y.  171,  17  Am.  Rep.  322;  Humphrey  v 
Hartford  Fire  Ins.  Co.,  15  Blatchf.  35,  12  Fed.  Cas.  No.  0874. 

Counsel  for  defendant  do  not  dispute  the  principle  laid 
down  by  those  authorities,  but  rely  thereon,  conieiuling  that, 
as  in  the  cases  cited,  the  insurance  was  held  to  be  in  force, 
notwithstanding  the  policy  had  not  issued,  and  the  insured 
entitled  to  recover  upon  such  parol  contract  for  the  loss 
which  had  been  insured  against  and  had  occurred;  so,  in 
this  case,  the  contract  was  in  force,  and  had  the  death  of  the 
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insured  occurred  while  so  in  force,  recovery  might  have  been 
had  regardless  of  the  nonissuance  or  nondelivery  of  the  pol- 
icy. Hence,  it  is  argued  that,  upon  the  allegations  of  the 
petition,  the  plaintiff  and  his  assignors  '^**^  were  insured, 
the  company  had  carried  the  risk  of  their  deaths  respectively, 
and  no  recovery  is  permissible  for  a  return  of  the  premium 
paid  in  the  absence  of  a  rescission  of  the  contract,  or  a  show- 
ing of  absolute  abandonment  on  the  part  of  defendant;  and 
that  such  rescission,  or  abandonment,  and  demand  for  return 
of  the  premium  must  have  occurred  before  the  premium  had 
been  earned.  It  is  insisted  that  the  petition,  failing  to  show 
that  the  premium  paid  entitled  the  plaintiff  or  his  assignors 
to  insurance  beyond  the  year  for  which  it  was  paid,  and  to 
show  a  rescission  or  abandonment  and  demand  within  such 
year,  does  not  present  any  right  of  recovery,  since  for  all 
that  appears  the  company  fully  earned  the  premium  by  car- 
rj'ing  the  risk  agreed  on  for  the  full  period  required  under 
the  contract  by  the  amount  of  premium  paid.  Defendant's 
counsel,  therefore,  treat  the  action  as  an  action  upon  the  con- 
tract to  the  same  effect  as  if  the  policy  had  issued,  and  as  no 
loss  was  sustained  against  which  the  contract  insured,  it  is 
urged  that  no  damages  can  be  recovered ;  and  that  it  would 
be  impossible  to  aver  a  damage  from  a  failure  to  have  the 
evidence  of  his  contract,  because  no  loss  covered  by  the  con- 
tract was  sustained,  and  the  policy  was  never  needed  to  en- 
force his  contract. 

Counsel  further  argue  that  had  demand  been  made  shortly 
after  the  consummation  of  the  oral  agreement,  and  if,  upon 
such  demand,  the  defendant  failed  and  refused  to  deliver 
the  policy,  then,  under  the  present  averments,  no  loss  having 
occurred,  the  damages  would  be  merely  nominal. 

The  argument  presents  a  question  of  considerable  nicety, 
The  great  weight  of  authority  sustains  the  proposition  upon 
which  counsel  are  agreed,  that  an  oral  contract  of  insurance 
may  be  valid,  and  if  completed  by  a  meeting  of  the  minds  of 
the  parties,  the  company  will  be  liable  for  a  loss  occurring 
before  the  issuance  and  delivery  of  the  policy.  That  result 
follows  in  case  it  is  understood  that  the  insurance  is  to  date 
from  the  oral  agreement.  But  it  is  not  ^'^^  unusual  for  ap- 
plications for  insurance,  particularly  life  insurance,  to  pro- 
vide that  the  insurance  shall  not  take  effect  until  the  delivery 
of  the  policy  ;  and  in  such  cases  it  is  reasonably  held  that  no 
risk  is  assumed  until  such  delivery.     Quite  frequently  it  is 
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providetl  in  the  application  for  life  insurance,  and  occasion- 
ally for  in.surance  against  loss  of  property  by  fire,  that  the 
insurance  shall  not  become  effective  until  the  application 
.shall  be  accepted  by  the  home  office  or  a  principal  officer  of 
the  company,  or  the  api)lication  is  made  subject  to  a  provision 
for  such  acceptance,  and  sometimes  the  agent  has  authority, 
and  exercises  it,  to  provide  that,  pending  acceptance  or  re- 
jection, the  applicant  shall  be  considered  insured.  Where 
acceptance  or  delivery  is  necessary  to  put  the  insurance  into 
efiect  there  will,  of  cour.se,  be  no  risk  until  the  things  prece- 
dent agreed  upon  shall  happen.  In.stances  are  to  be  found 
where  the  payment  of  premium  is  made  a  condition  precedent 
to  the  consummation  of  the  in.surance  contract,  or  to  the  de- 
livery of  the  policy. 

The  rule  is  not,  therefore,  that  every  contract  for  insur- 
ance will  authorize  recovery  in  case  of  loss  in  the  absence 
of  a  policy,  independent  of  other  agreements  or  conditions. 
The  agreement  itself,  or  the  application,  may  show  that  the 
contract  was  not  one  for  present  insurance,  but  for  insurance 
to  take  effect  in  the  future,  depending  upon  some  condition, 
such  as  the  acceptance  of  the  application,  or  delivery  of  the 
l>olicy,  or  upon  the  performance  of  some  act,  such  as  the 
payment  of  premium. 

Again,  it  is  often  a  nice  question  whether  the  negotiations 
of  the  parties  have  resulted  in  a  complete  contract — whether 
tliere  has  been  such  a  meeting  of  minds  as  to  render  nothing 
else  necessary  to  completion  of  the  agreement.  And  the  diffi- 
culty usually  encountered,  in  attempting  to  recover  for  a  loss 
occurring  in  the  absence  of  a  policy  of  in.surance,  has  been 
to  establish  the  making  of  a  complete  and  binding  contract, 
as  to  which  the  policy  would  be  but  a  mere  memorial  covering 
an  agreement  already  *'**•''  fully  and  completely  entered  into. 
This  has  generally  been  an  easier  matter,  in  cases  of  fire  in- 
surance, than  in  insurance  u[)on  life,  on  account  of  the  usual 
larger  authority  of  fire  insurance  agents,  the  custom  of  such 
agents  to  issue  policies  already  in  their  possession,  and  the 
greater  facility  with  which  such  business  is  ordinarily  con- 
ducted. 

It  is  probably  safe  to  say  that  it  is  a  matter  of  conunon 
knowltnlge  that  policies  of  life  insurance  are  generally  written 
at  the  home  office,  or  at  least  by  some  principal  officer,  which 
also  usually  has  the  right  of  acceptance  or  rejection  of  the 
risk;  and  there  is  nothing  in  the  petition  in  this  case  to  show 
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a  different  custom  as  to  defendant.  Indeed,  the  business  is 
shown  to  have  been  transacted  with  agents,  and  the  policy 
was  thereafter  to  be  written,  and  it  is  not  to  be  assumed  from 
any  averment  of  the  petition,  we  think,  that  the  agents  them- 
selves were  to  write  and  issue  the  policies.  Under  the  code, 
pleadings  are  to  be  liberally  construed,  and  the  common-law 
rule  that  they  are  to  be  construed  most  strongly  against  the 
pleader  is  not  applicable:  Cone  v.  Ivinson,  4  Wyo.  203,  33 
Pac.  31,  35  Pac.  933.  Moreover,  the  petition  does  not  charge 
any  such  authority  in  the  agents,  but,  if  anything,  rather 
negatives  it.  It  is  alleged  that  the  agents  were  authorizerl 
to  solicit  contracts  of  insurance,  to  make  contracts  for  poli- 
cies of  insurance,  and  to  receive  and  receipt  for  money  and 
premiums  thereon,  on  behalf  of  defendant.  The  added  aver- 
ment that  they  were  authorized  generally  to  transact  defend- 
ant's business  in  Wyoming  might  mean  much  or  little  under 
different  circumstances.  We  think,  in  its  connection,  it  is 
not  to  be  construed  as  averring  their  authority  to  write  and 
issue  policies. 

It  is  not  entirely  clear  that,  because  an  action  may  be 
brought  upon  an  oral  contract  for  insurance  for  a  loss  oc- 
curring before  the  issuance  of  the  policy,  an  action  may  not 
be  maintainable  to  recover  the  premium,  or  at  least  a  pro- 
portionate part  of  it,  if  no  such  loss  has  occurred,  upon  the 
failure  or  refusal  of  the  company  to  w^rite  and  deliver  "'*'*  the 
policy  as  agreed,  or  that  in  every  such  case  the  damage  can 
be  only  nominal.  That  such  is  the  law  has  been  denied  in 
a  few  cases  where  the  direct  question  has  been  to  some  extent 
involved. 

In  Lawrence  v.  Grisv;o]d,  30  ]\Iich.  410,  suit  was  brought 
upon  a  premium  note  for  life  insurance.  The  note  provided 
that  the  policy  should  be  void  unless  the  note  was  paid  at 
maturity.  It  was  given  for  three  months  to  the  superin- 
tendent of  agencies  of  the  company.  Defendant  testified 
that  he  had  never  received  any  policy,  and  had  received  no 
consideration  for  the  note.  It  seems  that  he  endeavored  to 
show  that,  as  a  part  of  the  consideration  of  the  note,  he  was 
to  receive  an  appointment  as  agent  for  the  company.  That 
defense  was  ruled  out.  The  plaintiff' 's  testimony  was  to  the 
effect  that  the  policy  had  been  sent  to  the  company's  agent, 
the  payee  of  the  note,  and  he  had  sent  it,  with  the  note,  to 
another  party  to  be  delivered  on  payment  of  the  note.  With 
reference  to  the  point  here  made  by  defendant  in  error,  ]\lr. 
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Justice  Christiancy,  in  delivering  the  unanimous  opinion  of 
the  court,  said:  *'If  [under  the  agreement  stated  in  the  re- 
ceipt] the  payment  of  the  premium  by  defendant  below  would 
have  rendered  the  company  liable  for  the  amount  insured,  in 
case  of  death,  as  assumed  by  the  court,  but  which  we  do  not 
think  entirely  clear,  in  an  action  at  law,  at  least,  still,  if  the 
evidence  shows,  as  we  think  it  tended  to  show  here,  that  what 
the  defendant  contracted  for  was  a  policy  of  insurance,  in- 
stead of  any  such  resulting  liability,  he  was  entitled  to  have 
what  he  contracted  for,  and  was  not  bound  to  accept  any 
such  resulting  liability  as  a  substitute  for  the  policy.  A  pol- 
icy might  be  much  better  and  more  available  to  him  than  any 
such  liability,  to  be  shown  only  by  evidence  of  all  the  circum- 
stances. He  might  be  able  to  assign  a  policy  as  security  for 
a  loan,  but  such  doubtful  or  resulting  liability  would  not  be 
worth  as  much  for  this  purpose,  if  for  any  other,  as  the  pol- 
icy itself;  and  the  court  erred  in  treating  it  as  of  equal  value 
to  the  defendant,  and  denying  '•^'  to  him  the  right  of  insist- 
ing upon  what  he  had  contracted  for."  A  judgment  for  the 
plaintiff  on  the  note  was  reversed.  The  receipt  referred  to 
in  the  opinion  acknowledged  the  receipt  of  the  premium. 
There  w?,s  a  balance  over  and  above  the  note  and  some  cash 
paid,  which  balance,  the  receipt  stated,  was  to  be  paid  on 
delivery  of  the  policy;  and  it  was  also  recited  therein  that  the 
policy  was  to  be  binding  when  the  application  is  accepted 
by  the  company  and  policy  issued,  and  if  no  policy  is  writ- 
ten said  note  and  money  to  be  returned. 

In  Collier  v.  Bedell,  39  Ilun,  238,  suit  was  brought  to  re- 
cover an  insurance  jiremium  paid  to  the  defendant  as  agent 
of  an  insurance  company.  Flaintift'  contended  that  he  had 
never  received  the  policy  or  renewal  receipt.  Deretidant  in- 
sisted, among  other  things,  that,  as  he  was  the  agent  of  the 
company,  his  receipt  of  the  money  and  the  i)arol  agreement 
to  insure,  bound  the  company,  and,  therefore,  that  the  plain- 
tiir  was,  in  fact,  insured,  althouudi  he  never  received  any 
I)olicy  or  renewal  receipt;  antl  hence  he  could  not  recover; 
citing  Ellis  v.  Albany  City  Fire  Ins.  Co.,  50  N.  Y.  402.  The 
court  said:  "Now,  it  nuiy  he  tiue  that,  if  a  fire  had  occurred 
and  the  plaintill'  had  chosen  to  insist  upon  the  fiicts  of  ver- 
bal a'.,a*eement  and  ])aynu'nt,  he  might  have  recovered,  even 
though  the  defendant  had  never  delivered  the  policy  or  a 
rcncwMl  receipt.  V>\\t  lie  had  a  right  to  insist  that  the  de- 
reudaiit  should   procure   for   him   and  deliver   to   him   a   pol- 
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icy,  or  it  might  be  a  renewal  receipt.  He  was  not  obliged 
to  rest  on  the  verbal  agreement  when  he  had  bargained  for 
something  more.     He  was  left  in  uncertainty  and  insecurity, 

with  no  safe  evidence  on  which  to  rely The  possession 

of  the  policy  or  the  renewal  receipt  was  of  value.  And  the 
plaintiff  ought,  if  his  story  be  true,  to  recover  what  he  paid." 

In  a  recent  case  decided  by  the  supreme  court  of  Iowa, 
the  plaintiff  sued  to  recover  from  a  life  insurance  company 
the  amount  of  several  notes  given  by  him  and  his  assignors 
in  payment  of  the  first  premium  upon  certain  "****  policies 
of  life  insurance  applied  for  by  the  makers  of  the  notes  re- 
spectively. In  the  case  of  the  plaintiff  and  one  of  his  as- 
signors, policies  had  been  delivered  and  returned,  and  the 
question  was  whether  there  had  been  an  acceptance  thereof 
by  the  insured.  In  the  case  of  the  other  assignor  of  plaintiff, 
it  was  alleged  that  no  policy  was  ever  delivered  to  him.  In 
regard  to  the  cause  of  action  based  upon  the  note  of  that 
party,  the  discussion  in  the  opinion  is  meager,  so  far  as  the 
question  now  under  consideration  is  concerned.  But  it  is 
said  by  the  court  as  follows:  "It  will  be  observed  that  the 
issue  tendered  in  the  second  count  of  the  petition  is  predi- 
cated upon 'the  allegation  that  there  was  an  entire  failure 
on  the  part  of  the  defendant  company  to  deliver  a  policy  as 
applied  for,  and  in  payment  of  which  the  note  was  given. 
Counsel  for  appellant  [the  company]  does  not  question  the 
right  of  plaintiff  to  recover  upon  proof  of  the  matter  alleged 
iu  said  count." 

However,  it  appeared  by  the  evidence  that  such  a  policy 
had  in  fact  been  issued  as  applied  for  and  sent  by  mail,  but 
the  applicant  refused  to  receive  it  from  the  postoffice  and 
ordered  it  sent  back.  The  court  charged  the  jury  upon  this 
count  that,  if  the  company  had  not  delivered  the  policy  in  a 
reasonable  time,  the  applicant  was  not  bound  to  receive  it 
when  it  was  tendered,  and,  if  he  did  not  accept  the  tendered 
policy,  recovery  could  be  had  by  the  plaintiff  for  the  amount 
of  the  note  of  such  applicant.  This  instruction  was  held  to 
be  erroneous  on  the  ground  that  it  was  wholly  foreign  to  the 
issues  presented  by  the  pleadings;  since  a  failure  to  deliver 
was  the  only  matter  complained  of,  delivery  was  in  fact  made 
and  the  subject  of  unreasonable  delay  was  not  suggested  ex- 
cept by  the  instruction :  Armstrong  v.  Mutual  Life  Ins,  Co., 
121  Iowa,  362,  96  N.  \V.  954. 
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Now,  it  is  true  that  actions  to  recover  in  case  of  loss  are 
maintainable  where  an  application  for  insurance  has  been 
accepted  or  an  agreement  to  insure  has  been  entered  into, 
althouE^h  no  policy  may  have  been  delivered.  While  it  is 
sometimes  said  that  the  action  is  in  reality  upon  the  contract 
•^^  of  insurance,  the  same  as  thoujjh  it  had  been  brought 
upon  an  executed  policy  (Fireman's  Ins,  Co.  v.  Kuessner, 
164  111.  275,  45  N.  E.  540),  in  other  cases  it  has  been  held  that 
the  action  is  properly  brought  upon  the  agreement  to  insure, 
the  damages  recoverable  in  case  of  loss  being  the  same  as  if 
based  upon  a  loss  under  the  policy.  In  other  words,  where 
loss  has  occurred  by  lire,  in  case  of  fire  insurance,  or  where 
death  has  occurred,  if  it  be  an  agreement  for  life  insurance, 
the  applicant  for  the  insurance  or  the  beneficiary  may,  upon 
showing  a  breach  of  the  contract  to  insure  by  failure  to  de- 
liver the  policy,  recover  as  damages  the  same  amount  that 
would  have  been  recoverable  upon  the  policy,  had  it  been 
issued.  And  it  is  usually  held,  where  the  company  has  failed 
to  issue  a  policy,  that  recovery  does  not  depend  upon  making 
proofs  of  loss  in  the  manner  and  at  the  time  which  would 
have  been  required  under  the  policy :  Campbell  v.  American 
Fire  Ins.  Co.,  73  Wis.  100,  40  N.  W.  661;  Commercial  Ins. 
Co.  V.  Morris,  105  Ala.  498;  Ellis  v.  Albany  City  Fire  Ins. 
Co.,  50  N.  Y.  402;  Humphrey  v.  Hartford  Fire  Ins.  Co.,  15 
Blatchf.  504,  12  Fed.  Cas.  No.  6875;  1  Joyce  on  Insurance, 
sec.  33.  This  general  principle  does  not  seem  to  be  opposed 
by  the  case  of  Ilicks  v.  British-American  Assur.  Co.,  162 
N.  Y.  284,  56  N.  E.  743,  48  L.  R.  A.  424,  cited  by  counsel 
for  defendant  in  error.  The  rule  laid  down  in  that  case  was 
based  entirely  upon  a  consideration  of  the  standard  policy, 
which  was  required  by  statute  to  be  used  in  all  cases  of  lire 
insurance;  and  in  conseciuence  thereof,  it  was  held  that  a 
parol  contract  called  for  such  a  policy,  whose  terms  were 
established  by  law.  However,  three  of  the  justices  dissented, 
holding  that,  notwithstanding  the  legislative  provisions  for 
the  standard  policy,  where  none  had  been  issued,  and  loss 
occurred,  proofs  of  loss  as  required  by  such  policy  were  not 
necessary  as  a  condition  i)recedent  to  recovery. 

Again,  it  is  well  established  that  a  parol  agreement  to  in- 
sure may  be  specifically  enforced  in  a  court  of  eciuity  bv 
requiring  the  issuance  of  the  policy  as  agreed,  either  before 
or  after  loss;  and  that,  in  sueli  a  case,  the  court,  *'"'*  having 
acquired    jurisdiction,    will    all'ord    full    relief    by    awarding 
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proper  damages  in  case  of  loss:  Tayloe  v.  Merchants'  Fire  Ins. 
Co.,  9  How.  (U.  S.)  390,  13  L.  ed.  187;  Commercial  Fire  Ins. 
Co.  V.  Morris,  105  Ala.  498,  18  South.  34;  Commercial  Mut. 
etc.  Ins.  Co.  v.  Union  Mut.  etc.  Ins.  Co.,  19  How.  318,  15  L. 
ed.  636;  Woodby  v.  Old  Dominion  Ins.  Co.,  31  Gratt.  362, 
31  Am.  Rep.  732;  16  Ency.  of  Law,  853.  It  was  said  in 
Commercial  etc.  Co.  v.  Morris,  that  there  would  be  no  neces- 
sity for  courts  of  equity  to  entertain  jurisdiction  to  enforce 
specific  performance  if  an  agreement  to  insure  was  in  legal 
eftect  the  same  as  a  contract  of  insurance. 

It  is  also  held  that  where  a  company  delivers  a  policy  dif- 
ferent from  that  contracted  for,  the  applicant  may  refuse  to 
accept  it,  and  sue  to  recover  the  premium  paid:  La  Marche 
V.  New  York  Life  Ins.  Co.,  126  Cal.  498,  58  Pac.  1053 ;  Mutual 
Life  Ins.  Co.  v.  Gorman  (Ky.),  40  S.  W.  571;  Gentry  v. 
Connecticut  Mut.  Life  Ins.  Co.,  15  Mo.  App.  215;  Tifft  v. 
Phoenix  Mut.  Life  Ins.  Co.,  6  Lans.  (N.  Y.)  198.  And  when 
a  contract  of  insurance  is  void  ab  initio,  or  where  the  risk 
never  attached,  the  premium  paid  may  be  recovered  back  as 
money  had  and  received :  Waller  v.  Northern  Assur.  Co.,  64 
Iowa,  101,  19  N.  W.  865,  and  cases  cited. 

There  is  a  long  line  of  decisions  to  the  effect  that  if  an 
insurer  wrongfully  refuses  to  accept  a  premium  when  it  is 
tendered,  or  wrongfully  declares  a  life  policy  forfeited  and 
refuses  further  to  recognize  it  as  an  existing  contract,  such 
insurer  is  liable  to  the  insured  or  the  policy-holder  for  the 
full  amount  of  premiums  paid,  notwithstanding  that  the  in- 
surance may  have  been  in  force  for  some  time :  American  Life 
Ins.  Co.  V.  McAden,  109  Pa.  St.  399,  1  Atl.  256 ;  3  Sutherland 
on  Damages,  3d  ed.,  sec.  838,  and  cases  cited.  But  a  different 
rule  is  maintained  by  other  courts,  viz.,  that  the  insured  is 
entitled  to  recover,  in  such  cases,  what  is  known  in  the  life 
insurance  business  as  the  value  of  his  policy;  thus  allowing 
him  onl}^  the  amount  in  excess  of  the  value  of  the  insurance 
earned  by  the  company  in  carrying  the  risk:  Lovell  v.  St. 
Louis  Mut.  Life  Ins.  Co.,  Ill  U.  S.  264,  4  Sup.  Ct.  Rep.  390, 
28  L.  ed.  423.  The  author  of  Sutherland  on  Damages  con- 
siders this  the  more  reasonable  rule. 

^"^  If  there  is  any  substantial  foundation  for  a  suit  in 
equity  for  specific  performance  to  enforce  the  issuance  and 
delivery  of  the  policy  before,  as  well  as  after,  a  loss  insurfid 
against,  it  would  seem  to  necessarily  follow  that  an  action 
at  law  would  lie  under  the  sanie  circumstances  for  the  recov- 
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ery  of  whatever  damages  may  have  accrued  on  account  of  the 
failure  to  issue  and  deliver  the  policy.  And,  in  view  of  the 
various  elements  which  ordinarily  aid  in  determining  the 
rate  of  annual  premium  upon  a  life  insurance  contract,  we 
think  it  might  be  difficult  upon  the  averments  in  this  case 
to  find  justification  for  holding  that  nothing  but  nominal 
damages  could  be  recovered.  It  appears  that  the  entire  pre- 
mium was  to  be  paid  in  the  course  of  ten  years,  although 
plaintiff's  life  might  be  prolonged  beyond  that  period.  It  is 
not  clear,  therefore,  that  the  court  ought  arbitrarily  to  con- 
clude that  the  policy  would  possess  no  value  after  the  year 
for  which  the  premium  was  paid. 

The  time  of  the  maturity  of  the  note  is  stated  in  the  peti- 
tion, and  it  is  alleged  that  the  policy  was  agreed  to  be  deliv- 
ered before  such  maturity;  and  that  it  was  agreed  that  the 
company  should  not  sell  the  note  before  maturity,  but  should 
hold  it  until  the  policy  should  be  written  and  deliveroil,  and 
approved  and  accepted  by  f)lainti{f.  It  is  also  alleged  that 
they  did  sell  the  note  and  appropriate  the  proceeds,  and  that 
the  policy  was  never  issued  or  delivered.  In  such  case,  it  is 
doubtful,  to  say  the  least,  if  a  demand  for  the  policy  was  nec- 
essary, the  time  for  delivery  being  fixed  by  agreement:  West- 
ern Massachusetts  Ins.  Co.  v.  Dufi'oy,  2  Kan.  347.  Demand, 
however,  is  alleged.  It  is  urged  thai,  as  time  of  demand  is 
not  stated,  it  must  be  presumed  to  have  occurred  immediately 
before  filing  the  petition  ;  but  the  petition  before  us  is  an 
amended  petition,  and  there  is  nothing  in  the  record  to  show 
when  the  suit  was  instituted,  or  the  original  petition  filed. 
If  such  a  presumption  attaches  at  all,  it  would  refer  to  the 
commencement  of  suit,  rather  than  to  the  time  of  filing  an 
amended  petition.  If  essential  to  defendant  s  case,  it  may 
require  the  petition  in  this  resj)ect  to  be  made  more  definite 
and  certain. 

ii'jz  fpj^g  plaintifT  having  executed  and  delivered  a  note  to 
defendant's  a.^cnts  in  coiisiderjition  of  an  agreement  that  the 
defendant  would  issue  and  deliver  to  ])l;iin1iri'  a  life  insur- 
ance policy  within  a  staled  lime,  autl  the  deletulant  having 
received  and  appropriated  Ihe  proeeeds  of  the  note,  and 
failed  and  neglected  lo  deliver  the  i)oliey,  tlu;  i)laintill'  being 
without  fault,  we  think,  upon  reason  and  authority,  that  the 
pfaintill'  wouUl  be  entitletl  lo  consider  the  contract  as  re- 
scinded by  the  defendant,  and  recover  the  sum  advanced  as 
money  had  and  received:  Chitty  on  Contracts,  (iH\) ;  Randlet 
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V.  Herren,  20  N.  H.  102 ;  Nash  v.  Towne,  5  Wall.  689,  18  L. 
ed.  587 ;  Carter  v.  Carter,  14  Pick.  424 ;  Armstrong:  v.  Mutual 
L.  Ins.  Co.,  121  Iowa,  362,  96  N.  W.  954;  Lawrence  v.  Gris- 
wold,  30  Mich.  410;  Collier  v.  Bedell,  39  Hun,  238;  Stillwell 
V.  Covenant  Mut.  Life  Ins.  Co.,  83  Mo.  App.  215.  Under  the 
contract  pleaded,  the  note  was  to  be  held  until  the  delivery 
and  acceptance  of  the  policy.  This  event  never  occurred,  if 
the  averments  be  true.  Chief  Justice  Shaw  said,  in  Carter 
V.  Carter,  14  Pick.  424,  that  it  is  well  settled  that  where  one 
receives  money  to  hold  upon  a  condition,  and  the  condition 
does  not  happen,  whether  through  his  own  default  or  other- 
wise, or  for  a  special  purpose,  and  that  purpose  is  not  accom- 
plished, the  party  receiving  cannot  conscientiously  retain  the 
money,  and  thenceforth  holds  it  in  trust  for  the  party  who 
paid  it,  and  is  bound,  ex  aequo  et  bono,  to  repay  it  on  demand. 
Should  there  be  any  reason  to  doubt  the  correctness  of  this 
view  of  the  case,  there  is  another  consideration  that  leads  to 
the  same  result  and  clearly  requires  a  reversal  of  the  judg- 
ment. We  are  unable  to  assent  to  the  proposition  that  the 
allegations  of  the  petition  show  a  completed  contract  of  in- 
surance, so  that  the  defendant  would  have  been  liable,  had 
death  occurred  during  the  period  covered  by  the  premium 
paid,  or  within  any  period,  to  pay  the  amount  of  the  insur- 
ance to  the  beneficiary.  And  hence  there  is  no  showing  that 
the  plaintiff  had  received  any  benefit  from  the  contract.  In 
general,  the  principle  is  well  settled  that  where  the  parties 
to  a  contract  intend  that  it  shall  be  closed  and  ''^'^  consum- 
mated prior  to  the  formal  signing  of  a  written  draft,  the 
terms  having  been  mutually  understood  and  agreed  upon,  the 
parties  will  be  bound  by  the  contract  actually  made,  although 
it  be  not  reduced  to  writing;  but,  on  the  other  hand,  if  the 
parties  do  not  intend  to  close  the  contract  until  it  shall  be 
fully  expressed  in  a  written  instrument,  properl}^  attested, 
then  there  will  be  no  completed  contract  until  the  agreement 
shall  be  put  into  writing  and  signed.  The  supreme  court  of 
Maine  state  the  principle  briefly  as  follows:  "If  the  written 
draft  is  viewed  by  the  parties  merely  as  a  convenient  memo- 
rial or  record  of  their  previous  contract,  its  absence  does  not 
affect  the  binding  force  of  the  contract ;  if,  however,  it  is 
viewed  as  the  consummation  of  the  negotiation,  there  is  no 
contract  until  the  written  draft  is  finally  signed."  And  that 
court  mentions  some  circumstances  as  helpful  in  deteraiiiiiug 
which  view  is  entertained  in  a  particular  ca^^e;  such  as  whether 
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the  contract  is  one  usually  i)ut  in  writing;  whether  there  are 
few  or  many  details;  whether  the  amount  involved  is  large 
or  small ;  whether  it  re(iuire.s  a  formal  writing  for  a  full  ex- 
pression of  the  covenants  and  promises;  and  whether  the 
negotiations  themselves  indicate  that  a  written  draft  is  con- 
templated as  the  final  conclusion  of  the  negotiations:  Steam- 
ship Co.  V.  Swift,  86  Me.  248;  9  Cyc.  280-282;  Hodges  v. 
Sublett,  91  Ala.  588,  8  South.  800;  Saunders  v.  Pottlit/er,  144 
N.  Y.  209,  43  Am.  St.  Rep.  747,  39  N.  E.  75,  29  L.  R.  A.  431 ; 
Spinney  v.  Downing,  108  Cal.  666,  41  Pac.  797. 

This  general  principle  has  been  frequently  applied  to  in- 
surance contracts.  From  the  many  cases  denying  the  con- 
summation of  such  a  contract,  upon  particular  facts,  in  the 
absence  of  a  delivery  or  acceptance  of  the  policy,  we  cite  the 
following,  as  illustrating  the  application  of  the  principle,  and 
somewhat  persuasive  upon  the  facts  in  this  case:  Farmers' 
etc.  In.s.  Co.  V.  Graham,  50  Neb.  818,  70  N.  W.  386;  Dicker- 
son's  Admr.  v.  Provident  etc.  Life  Assur.  Soc.  (Ky.),  52 
S.  W.  825;  Harnickell  v.  New  York  Life  Ins.  Co.,  Ill  N.  Y. 
390,  18  N.  E.  632,  2  L.  R.  A.  150;  Mutual  Life  Ins.  Co.  v. 
Young,  23  Wall.  85,  23  L.  ed.  152;  McCully's  Admr.  v. 
Phociii.K  ]\rut.  Life  Ins.  Co.,  18  W.  Va.  782;  '-^"^  Commercial 
Fire  In.s.  Co.  v.  Morris,  105  Ala.  498,  18  South.  34;  Rogers 
v.  Charter  Oak  Life  In.s.  Co.,  41  Conn.  97;  Stillwell  v.  Cove- 
nant JNlut.  Life  Ins.  Co.,  83  Mo.  App.  215. 

WHiat  are  the  allegations  of  the  petition  ?  In  the  first 
place,  it  is  to  be  ob.served  that  the  petition  nowhere  states 
that  there  was  any  agreement  that  the  insurance  would  be 
in  force  before  the  issuance  of  a  policy;  nor  is  there  any 
av(>rnient  showing  what,  if  any,  agreement  there  was  as  to 
the  time  when  the  insurance  should  take  efVeet.  It  is  hardly 
to  be  assumed  that  it  was  understood  to  run  from  the  date  of 
the  oral  agi-eenicnt,  since  the  applicant  was  reciuired  there- 
after to  submit  to  a  medical  examination;  and  it  was  not  then 
known  whether  he  would  be  found  to  l)e  an  acceptable  risk. 

Hut  the  controlling  circuiiistanoe  in  this  re.spc(^t  is  tho 
fact,  as  alleged,  that  as  a  part  of  the  oral  contract,  it  was 
agreed  that  the  preniinni  note  .should  not  be  transferred  or 
negotiated,  but  should  I'cniain  in  the  possession  of  the  de- 
fendant until  the  j)oli('y  sh(»uld  be  written  and  delivered, 
found  to  be  satisfatttory,  and  ai)proved  and  accepted.  Can 
there  lie  anytliing  cleart>r,  if  this  averment  be  true,  than  that 
the  pLaintiir  declined  to  rely  upon  the  oral   negotiations  or 
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promises,  and  insisted  that  before  the  appropriation  of  the 
premium  by  the  company,  he  should  receive  and  accept  the 
policy;  and  that  he  should  find  it  to  conform  to  the  prom- 
ises made  by  the  agents.  The  conclusion  seems  irresistible 
that  the  plaintiff  refused  to  be  bound  until  the  promises  of 
the  company's  agents  should  be  confirmed  by  the  policy 
itself;  and  if  he  was  not  bound,  the  company  was  not:  Mutual 
Life  Ins.  Co.  v.  Young,  23  Wall.  85,  23  L.  ed.  152. 

There  can  be  no  doubt  but  that  a  life  insurance  company 
has  the  absolute  right  to  insist  that  it  shall  accept  an  appli- 
cation and  issue  a  policy  before  it  shall  be  bound  as  an  in- 
surer; neither  can  there  be  any  doubt  of  the  right  of  rne  de- 
siring or  applying  for  insurance  to  require  a  delivery  to  him, 
and  acceptance  by  him  of  the  policy  before  he  will  be  bound. 

^^^  It  is  true  a  negotiable  note  was  executed  for  the  first 
year's  premium;  but  it  was  so  executed  and  delivered  upon 
condition  that  the  representations  of  the  agent  would  be  con- 
firmed by  and  expressed  in  a  policy  to  be  delivered  to  and 
accepted  by  the  maker. 

It  is  to  be  said  that  in  this  country  parties  do  not  custom- 
arily procure  life  insurance  for  a  limited  period  of  time. 
These  parties  were  not  intending  to  contract  for  an  insurance 
upon  their  lives  for  a  few  months  or  a  year;  nor  were  they 
expecting  that  such  insurance  was  to  be  based  solely  upon 
their  oral  negotiations  with  the  agents.  It  is  usual,  if  not 
universal,  for  a  contract  of  life  insurance  to  be  at  some  time 
expressed  in  a  written  policy  to  be  held  by  the  insured  or  the 
beneficiary,  A  reasonable  time  is  ordinarily  required  for  the 
preparation  and  delivery  of  the  policy ;  and  it  may  happen  in 
occasional  instances  that  death  occurs  before  the  policy  can 
be  written  and  transmitted,  and  that  under  the  stipulations 
of  the  parties  the  insurer  will  be  liable. 

In  this  case,  however,  a  time  for  delivery  of  the  policy  was 
stipulated ;  and  provision  was  made  for  its  acceptance  be- 
fore the  right  of  the  company  to  the  premium  should  attach. 
We  think  that,  had  death  occurred,  the  proposition  could  not 
have  been  successfully  maintained  upon  the  present  allega- 
tions that  there  was  a  completed  contract  of  insurance  so  as 
lo  bind  the  company,  notwithstanding  the  failure  to  deliver 
the  policy;  at  least  as  to  plaintiff  and  those  of  his  assignors 
who  were  in  the  same  position. 

In  the  case  of  Dickerson's  Admr.  v.  Provident  etc.  Soc. 
(Ky.),  52  S.  W.  825,  suit  was  brought  to  compel  the  delivery 
Am.  St.  Eep.,  Vol.  109 —6-i 
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of  a  policy  of  life  insurance  on  the  life  of  the  decedent,  and 
to  recover  the  amount  thereof.  It  appears  that  when  the  ap- 
plication for  insurance  was  made  the  decedent  was  undecided 
as  to  whether  he  would  take  it,  and  it  was  understood  between 
himself  and  the  agent  that  he  could  finally  decide  when  th(^ 
policy  came,  if  his  application  was  approved  and  accepted. 
It  was  accepted  and  a  policy  issued  and  sent  to  the  a{?ent. 
:«»«  bein<?  received  by  the  latter  before  the  death  of  the  dece- 
dent. But  it  was  }iever  otherwise  delivered.  It  was  held 
that,  as  the  decedent  was  under  no  oblig:ation  to  take  the  pol- 
icy when  it  came,  there  was  no  meetinfj:  of  minds  that  is  essen- 
tial to  the  formation  of  every  contract. 

In  Harnickell  v.  New  York  Life  Ins.  Co.,  Ill  N.  Y.  390, 
18  N.  E.  632,  2  L.  R.  A.  150,  the  a<jent  of  defendant  entered 
into  an  agreement  with  the  plaintiff  by  which  two  policies  of 
insurance  subsequently  issued  by  defendant  were  to  be  ac- 
cepted by  plaintiff",  only  upon  condition  that  certain  other 
policies  then  delivered  by  plaintiff  to  the  agent  should  be 
surrendered  by  him  to  the  issuing  companies,  and  their  sur- 
render value  in  cash  paid  to  him  or  paid-up  policies  given 
in  exchange  therefor,  in  either  case  in  amounts  satisfactory 
to  plaintiff.  The  agent  failed  to  make  satisfactory  arrange- 
ments as  to  the  surrender  of  the  other  policies;  and  the  action 
was  brought  to  have  it  adjudged  that  he  had  the  right  to  re- 
turn the  policies  issued  by  defendant,  and  to  obtain  the  sur- 
render to  him  of  certain  notes  and  a  check  given  by  him. 
His  right  was  sustained.  The  court  said  that  an  individual 
may  refuse  to  be  bound  by  a  policy  of  insurance  until  he  has 
absolutely  received  and  accepted  it. 

The  demurrer  should  have  been  overruled.  For  the  error 
committed  in  sustaining  it,  the  judgment  will  be  reversed, 
and  the  cause  remanded  with  directions  to  the  district  court 
to  overrule  the  demurrer. 

Corn,  C.  J.,  concurs. 

Knight,  J.,  did  not  sit. 


A  Contract  of  Insurance  may  rest  in  parol:  Western  Assnr.  Co.  v. 
McAlpin,  2;i  Ind.  App.  220,  77  Am.  St.  Rep.  42.3;  Sanfor.l  v.  Orient 
Ins.  Co.,  174  Mass.  416,  75  Am.  St.  Rep.  358.  As  to  whether  an  insur- 
ance contract  can  exist  before  or  without  the  delivery  of  tlie  policy, 
see  Croft  v.  Hanover  Fire  Ins.  Co.,  40  W.  Va.  508,  52  Am.  St.  Rep. 
002;  New  York  Life  Ins.  Co.  v.  Babcoek,  104  Ga.  67,  69  Am.  St.  Hep. 
134;  Chamberlain  v.  I'rudential  Ins.  Co.,  109  Wis.  4,  83  Am.  St.  Reji. 
851;  Kayburn   v.  Pennsylvania  Casualty  Co.,  138   N.   C.   379,   107    A  in 
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St.  Eep.  548;  and  as  to  whether  it  may  exist  prior  to  the  payment  of 
the  premium,  see  Russell  v.  Prudential  Ins.  Co.,  176  N.  Y.  178,  98 
Am.  St.  Eep.  656,  and  cases  cited  in  the  cross-reference  note  thereto. 
Insurance  Premiums  may  be  Recovered  back  where  the  policy  has 
been  wrongfully  canceled  by  the  insurer  and  the  risk  has  not  attached: 
Metropolitan  Life  Ins.  Co.  v.  McCormick,  19  Ind.  App.  49,  65  Am.  St. 
Rep.  392.  And  it  may  be  said  as  a  rule  that  if  no  risk  has  attached 
under  a  policy  the  premiums  paid  thereunder  may  be  recovered  back, 
but  if  the  policy  has  become  a  binding  contract  they  cannot:  Jones  v. 
Insurance  Co.,  90  Tenn.  604,  25  Am,  St.  Rep.  706;  Mailhoit  v.  Metro- 
politan Ins.  Co.,  87  Me.  374,  47  Am.  St.  Rep.  336.  See,  too,  Hogben 
V.  Metropolitan  Life  Ins.  Co.,  69  Conn.  503,  61  Am.  St.  Rep'.  53;  Mc- 
Donald V.  Metropolitan  Ins.  Co.,  68  N.  H.  4,  73  Am.  St.  Eep.  548. 
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Adoption.     See  Children. 

Adverse  Possession.     See  Cotenancy. 

Appeal,  setoff  of  judgments,  whether  affected  by  right  of,   149. 

Bastardy  Proceedings  are  civil,  not  criminal,  742. 

declarations  of  woman  in  travail,  admissibility  of  as  evidence, 
742. 

declarations  of  woman  in  travail  may  be  proved  by  herself,  744. 

declarations  of  woman  in  travail,  necessity  for  alleging  in,  742. 

declarations  of  woman  in  travail,  states  in  which  are  inadmis- 
sible, 743. 

declarations  of  woman  in  travail,  statutes  respecting,   742. 

declarations  of  woman  in  travail,  sufficiency  of,  744. 

declarations  of  woman  in  travail,  what  are,  745. 

declarations  of  woman  in  travail,  whether  necessary  as  a  founda- 
tion for,   741. 

declarations  of  woman  in  travail,  who  may  prove,   744. 

travail,  time  of,  what  is,  745. 

Children,    adopted     by    husband    or   wife   alone,   right   of   inheritance 
from,   676. 

adopted,  conflict  between  rights  of  and  of  surviving  spouse,  677. 

adopted,  inheritance   from  by  the  adopting  parents,  676. 

adopted,  inheritance  of  from  children  of  their  adopting  parents, 
675,   676. 

adopted,  inheritance  of  from  collateral  kindred  of  the  adopt- 
ing parents,   675. 

adopted,   inheritance   from    or    through    adopting   parents,    675. 

adopted,  not  mentioned  in  the  will  of  adopting  parent,  678. 

adopted,  rights  of  under  legacies  bequeathed  to  adopting  par- 
ents, ofs. 

adopted,  rights  of  under  wills  and  testaments,  678. 

adoption   of,   history   of   law   authorizing,   674. 

adoption  of,  statutes  authorizing,  liberal   construction   should   be 
given  to,  675. 
Constitutional  Law,  damage  to  property  by  change  of  grade  of  street, 
911. 

damage  to  property  by  erection  of  objectionable   buildings,  91-1. 

damage  to  property  by  flooding  of  land,  916. 
(1013) 
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Constitutional  Law,  damage  to  property  by  imposition  of  additional 

servitude  on  a  street,  913, 
damage  to  property  by  interference  with  the  right  of  aceess  to, 

912. 
damage  to  property  by  noises,  smoke,  an<l  cinders  from  railway, 

914. 
damage  to  property  by  obstruction  of  light  and  air,  912. 
damage    to    property    by    obstruction    of,    or    interference    with, 

the  right  of  access  to  public  street,  911,  912. 
damage   to   property  by   obstruction   of   street   on   which   it   does 

not  front,  912. 
damage   to   property  by  the   removal  of  lateral  support,  917. 
damage  to  property  by  vacation  of  street  or  highway,  913. 
damage  to  property    considering  benefits  as  an  offset  to,  910. 
damage   to  property,   discomfort   or  annoyance  to  persons,  when 

not   considered,  909. 
damage  to  property    for  which  no  compensation  has  been  made, 

908. 
damage    to    property     from    taking    a    part    thereof,    910. 
damage   to   property     must   be   special   to   each   owner,  912. 
damage  to  property,  nominal  will  not  be  considered,  909. 
damage  to  property,  special  injury,  whether  essential  to,  909. 
damage    to    property,   the   making   of   noises   by   a   railway   does 

not  amount   to,  910. 
damage  to  property,  test  of  what  amounts  to,  908. 
tlamage   to   property,   whether   may   exist   for  injuries   for   which 

no  action   could  be   sustained,  907. 
iljiinage    of    right    appurtenant    to    property,    compensation    must 

1)0  i)aid  for,  907. 
damaging   of   property   does   not    necessarily   involve   direct   phy- 
sical injury,  906. 
ijaniiiging  of  property  for  public  use,  what  amounts  to,  90G. 
damaging   of    property,    history   of    constitutions    and   legislation 

recpiiring  compensation  for,  907. 
guaranty    against    taking   property    without    compensation,    origin 

of  in  the  common  law,  905. 
"taking,"  meaning  of  wiion  used  in  a  constitutional  limitation, 

9{)r). 
taking   of   property,   physical   injuries   which   amount   to,  906. 
taking    of    jjropiTty.    what    amounts    to,    905. 
Corporations,  Religious.     See    K'eliLrions   Associations. 

Cotenancy,  :iil verse  pussfssion  by  cotenant,  burden  of  proving,  610. 
;iilverse    ])oasession    by    cotenant    does    not    result    from    the    nicro 

receipt    (it   a   conveyance   in   severalty,   616. 
a>l\erse    possession    by    cotenant    founded    on    a    bond    for    titli', 

(ii;{. 
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Cotenancy,  adverse  possession  by  cotenant  founded  on  a  convey- 
ance with  covenant  of  warranty,  611. 

adverse  possession  by  cotenant  founded  on  a  conveyance  without 
warranty,   612. 

adverse  possession  by  cotenant  founded  on  a  judgment,  613. 

adverse  possession  by  cotenant  founded  on  a 'judicial  or  execu- 
tion sale,  613. 

adverse  possession  by  cotenant  founded  on  a  quitclaim  deed,  614. 

adverse  possession  by  cotenant  founded  on  an  unrecorded  deed, 
614. 

adverse  possession  by  cotenant  not  taken  under  a  conveyance  in 
severalty,  617. 

adverse  possession  by  cotenant,  notice  of,  actual  is  not  in- 
dispensable,  626. 

adverse  possession  by  cotenant,  notice  of  character  of,  623,  624. 

adverse  possession  by  cotenant,  notoriety  requisite  to,  625. 

adverse  possession  by  cotenant,  prescriptive  title  may  be  created 
by,  610. 

adverse  possession  by  cotenant,  the  presumption  is  against,  609, 
610. 

adverse  possession  by  cotenant  under  a  conveyance  by  a  stranger 
to  the  cotenancy,  615. 

adverse  possession  by  cotenant  under  a  conveyance  in  severalty, 
whether  depends  on  his  ignorance  of  the  state  of  the  title, 
616. 

adverse  possession  by  one  cotenant  against  another  does  not 
necessarily  result   from   an   exclusive   possession,   620. 

adverse  possession  by  one  cotenant  against  another,  evidence 
of,  when  sutficient,  618,  619. 

adverse  possession  by  one  cotenant  against  another,  notice  of, 
necessity   for,   623-627. 

conveyance  by  one  cotenant  with  covenants  of  warranty,  pre- 
sumption   from    possession    founded    upon,    611. 

conveyance  in  severalty  by  one  cotenant,  adverse  possession 
founded   upon,   611,   612. 

conveyance  in  severalty  by  one  cotenant,  adverse  possession 
founded  upon,  the   North   Carolina  rule,   614. 

convej'ance  of  quitclaim  by  one  cotenant,  ad\erse  possession 
founded    upon,    614. 

conveyance  unrecorded  by  a  cotenant,  adverse  possession  founded 
upon,    614. 

entry  upon  property  by  a  cotenant  when  presumed  to  be  as 
a  claimant  in  severalty,  611. 

exclusive  possession  by  one  cotenant  is  not  necessarily  adverse 
to  the  others,  620. 
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Cotenancy,   notice   of   adverse   possession   by   cotenant,   necessity  for 

and  sufficiency  of,  623-G27. 
ouster  of  cotenant  by  entry  under  conveyance  witli  covenants  of 

vrarranty,  611. 
ouster  of  cotenant  <loe8  not  result  from  the  mere  acceptance  of 

a  conveyance  in  severalty,  616. 
ouster  of  cotenant  under  conveyances  in  severalty,  at  what  time 

deemed  to  take  place,  616. 
ouster   of   cotenant,   whether   depends   on   ignorance    of   the   true 

state  of  the  title,  616. 
ouster  of  one  cotenant  by  another,  acts  essential   to,  618. 
ouster   of   one   cotenant   by   another   by  refusal   of   the   latter   to 

let  the  former  in  possession,  621. 
ouster  of  one  cotenant  by  another,  evidence  of,  when   sufficient. 

618,   619. 
ouster  of  one  cotenant   by  another  may  be  of  part  only  of   tin- 
common  property,  610. 
ouster   of   one   cotenant   by   another,   notoriety   essential   to,   6lN, 

619. 
ouster  of  one  cotenant  by  another,  possibility  of,  610. 
ouster  of  one   cotenant  by  another  by  the   taking  of   the   entire 

rents  and  profits,  621. 
ouster  of  one  cotenant  by  another,  various  acts  as  evidence  of. 

622. 
possession,    right    of    fellow-cotenants    to    assume    that    it    is    nut 

adverse,    009. 
possession,  rights  of  the  several  cotenants  in,  609. 
rents  and  profits,  the  exclusive  taking  of  by  one  cotenant  is  not 

necessarily  an  ouster  of  the  others,  621. 
Crops.     .See  Growing  Crops. 
Damages.     See    Constitutional    Law. 
Detinue   l)y   mortgagee   of   chattels,   433. 
Divorce,   decree   of,  effect  which   must   be   given   to   in    another   state. 

255. 

Eminent    Domain,    mortgagee's    right    to    compensation    awardiMl    in 
proceedings    for,   437. 

See    Constitutional    Law. 

Equity,  jurisdiction  of  to  set  off  one  judgment   against  another,  L".7, 
138. 

Evidence,    declarations    of    woman    in     travail.       See    Bastardy     Pro- 
ceedings. 

Execution  sales  of  ])roj)erty  subject  to  mortgage,  right  of  purchasers 
at,   451. 

Fixtures.     See  Mortgages. 

Growing  Crops,   mortgag(>cs  of,   when    ?ii:iy    in;iintain   actions   for   their 
comiTsiim,    14l5. 
uni'laiittMl,    \;iliclity    and    oprrat  ion    of    nmrt  o;;igcs    of,    ."2iV."2l'. 
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Homicides.     See  Self-defense. 

Injunction    in  favor  of  mortgagee   to   prevent   injury  to   or  removal 
of   mortgaged   property,   43-i,   435. 
in   favor   of  mortgagee   to   prevent   removal   of   timber,   448. 
in    favor    of    mortgagee    to    prevent    sales    of    mortgaged    prop- 
erty under  execution,  436,  437. 

Judgment  of   a   Sister   State,   based   on   personal   service    of   process 
on  a  nonresident,  256. 
faith  and  credit  which  must  be  given  to,  256. 
in  suits  for  divorce,  effect  of  in  other  states,  260. 

Judgments,  assignment  of  is  subject  to  the  right  of  setoff,  148. 

setoff    of    one    against    another,    administrators    and    executors, 

right   of,   when   enforceable   by   and   against,   144. 
setoff  of  one  against  another,  appeal,  pendency  of,  effect  of  upon 

right   of,   149. 
setoff    of    one    against    another,    application    for,    to    what    court 

must  be  made,  141. 
setoff  of   one   against   another,  assignee   of  judgment   is   entitled 

to   enforce   right   of,   147. 
setoff   of   one    against   another,   assignee   of   judgment,    right    of, 

whether  and  when  enforceable  against,  147,  148. 
setoff  of  one  against  another,  assignment  of  judgment  is  subject 

to  the  right  of,  148. 
setoff"   of    one    against    another,    costs,    taxable,   whether    affected 

by,  146. 
setoff  of   one   against   another,   courts   of   law,   jurisdiction   of   to 

compel,  139. 
setoff'  of  one  against  auotlier,  courts  of  law,  motion  in  for,   139. 
setoff  of  one  against  another,  courts  of  law,   statutes  conferring 

jurisdiction  upon,  139. 
setoff  of  one  against  another,  denial  of  at  law,  whether  precludes 

relief   m    equity,    139. 
setoff   of   one   against   another,   discretion   of   the   courts   in    act- 
ing on  applications  for,  140,  141. 
setoff'  of   one   against   another,   equitable   ownership   of   the   jud^'- 

ment  controls  right  of,  145. 
setoff  of  one  against  another,  exemption,  effect  of  upon  right  of, 

150. 
setoff  of  one  against  another,  form  of  proceedings  for,  139. 
setoff  of  one  against  another,  in  equity,  grounds  for,  138. 
setoff"  of  one  against  another  in  equity,  insolvency  of  a  party  is 

not   essential  to,   138. 
setoff  of  one  against  another  in  equity  where  the  remedy  at  law 

IS  adequate,   138. 
setoff  of   one   against  another,  judgments  must   be   final  in  form, 

149. 
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Judgments,   setoff  of  one   against   another,  liens  of  attorneys,  right 

of,  whether  enforceable  against,  146. 
setoff    of    one    against    another,    motion    for,     where     must     be 

made   when    the   judgments   are   in    different   courts,    140. 
setoff  of  one  against  another,  nature  of  the  causes  of  action 

on   which   they   are   founded,   whether   material,   142. 
setoff  of  one  against  another,  parties  for  and  against  whom  the 

right  of  may  be  enforced,  143. 
setoff   of   one   against   another,   res   judicata,    denial   of   at    law, 

whether  operates  as  in  equity,  143. 
setoff  of  one   against   another,   third   persons,  interests   of   which 

will    not    be    prejudiced    by    allowing,    146. 
setoff  of  one  against  another,  time  within  which  right  of  may  be 

enforced,  142,  143. 
setoff    of    one    against    another,    times    at    which    the    judgments 

were  rendered,  whether  and  when  material,  142,  143. 
setoff  of  one   against   another,  want   of   mutuality   of   parties   as 

a  ground  for  refusing,  145. 
setoff   of   one    against    another    where    a    judgment    is   against   a 

principal  and  his  sureties,  144. 
setoff  of  one  agaiust  another  where  one  is  founded  on  a  contract 

and  the  other  ou  a  tort,  142. 
setoff   of   one   against   another   where   one   of   the   judgments   re- 
mains subject  to  appeal,  149. 
setoff  of  one  against  another  where  right  to  enforce  one  of  the 

judgments  is  suspended,  149. 
setoff    of    one    against    another,    where    the    causes    of    action    on 

which   they   are   founded    could   not   be   set   off   against   eacu 

other,    142. 
setoff    of    one    against    another   where    the    estatq    of    a    decedent 

is  tlie   heneficiary  in   a  judgment,  144. 
setoff  of  one  against  another  where  the  parties  to  the  two  judjr- 

nients  arc   different,   144. 
setoff  of  one  against  another,  where  they  are  in  different  courts, 

procce(ling.s  for,  140,  141. 
setoff'   of   one   against    anothf-r    when-    two    persons    ro[>reseat    t  lu' 

^     -le  interest  or  liability,  144. 
setoff   of   one    agriinst    nnother,    whothiT   a    matter    of    right,    1  1'), 

141. 
Jury  Trial,  voir  dire,  asking  juror  wliicli  siile  he  would  favor  if  tlio 

evidence  were   evenly  balanced,   .508. 
voir  dire,  examination  on  in  prosecutions  for  murder,  5()7. 
voir  dire,  extent  of  examination  upon,  5(35. 
voir  dire,  extraneous  matters,  wlien  sliould  not  be  introduced  by 

examination  upon,  r)(j(]. 
voir  dire,  general   explorations   upon,  566. 
voir    dire,    right    of    examination    upon    in    civil    cases,    564,    566, 

567. 
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Jury   Trial,    voir   dire,   right   of   examination    upon    in    criminal    cases, 
564    567. 
voir  dire,  right  to  interrogate  juror  to   ascertain   desirability   of 
peremptory   challenge    of,    564. 

Mortgages,  action  by  mortgagee  against  mortgagor  for  waste,  432. 

action  to  recover  possession  of  mortgaged  property  is  not  one 
for  foreclosure,  431. 

actions  against  officers  levying  on  and  selling  mortgaged  chat- 
tels, 449,  451, 

breach  of  condition,  levying  upon  chattels  after,  450. 

conversion  of  mortgaged  chattels  by  sales  under  execution,  450, 
451. 

creditors,  after-acquired  property,  right  to  attack  mortgage  of, 
512. 

damages  recoverable  by  a  mortgagee  against  a  third  person  im- 
pairing the  security,  432. 

damages  recoverable  by  a  mortgagee  for  injury  to  fixtures,  432. 

damages  recoverable  by  a  mortgagee  where  he  has  other  prop- 
erty sufficient  to  secure  his  debt,  438. 

execution  against  mortgagor,  when  may  be  enforced  against 
mortgaged  chattels,  449. 

execution  sales  of  property  subject  to,  rights  of  purchasers  at, 
451. 

fixtures,  wrongful  removal  of,  mortgagee's  right  of  action  for, 
445,  446. 

increase   of  livestock  mortgaged,   rights  of  mortgagee   in,  449. 

injunction  in  favor  of  mortgagee  to  prevent  removal  of  timber, 
448. 

insolvency  or  solvency  of  the  mortgagor,  effect  of  in  action  for 
damages,   438. 

liability  of  factors,  auctioneers,  etc.,  making  sales  of  property 
subject  to,  451,  452. 

liability  to  mortgagee  of  persons  selling  without  his  authority, 
451. 

mortgagee,   detinue  by  to   recover   mortgaged    chattels,   433. 

mortgagee,  eminent  domain,  right  of  to  compensation  awarded  in 
proceedings  for,  437. 

mortgagee,  injunction  in  favor  of  to  prevent  injury  to  or  re- 
moval   of    the    mortgaged    property,    434,    435. 

mortgagee,  injunction  in  favor  of  to  prevent  sales  under  exe- 
cution  or   attachment,  436,   437. 

mortgagee,  intervention  by  in  actions  for  the  mortgaged  prop- 
erty, 434. 

mortgagee  not  in  possession  nor  entitled  to  the  possession  cannot 
maintain    trover,    441. 

mortgagee  of  chattels,  when  and  where  regarded  as  their  owner, 
433. 
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Mortgages,  mortgagee,  ratification  by  of  sales  made  by  the  mortgagor, 

what  amounts  to,  440. 
mortgagee,  replevin  by  to  recover  mortgaged  chattels,  433. 
mortgagee,  replevin   by,  when   maintainable,  441-443. 
mortgagee,  right  of  possession  of  as  against  persons  commencing 

collusive  suits  against  the  mortgagor,  453. 
mortgagee,  right  of  possession  of  as  against  receivers,  453. 
mortgagee,  right  of  possession  of  as  against  tax  collectors,  453. 
mortgagee,    right    of    to    maintain    an    action    of    waste    against 

mortgagor,  432. 
mortgagee,  right  of  to  pursue  proceeds  of  sale  of  chattels,  sub- 
ject to,  453. 
mortgagee,  right  of  to  waive  tort   and  sue   on  assumpsit  a  per- 
son selling  the  mortgaged  property,  432,  433. 
mortgagee,  sale  of  chattels,  consent  of,  to  when  presumed,  439. 
mortgagee,  sale  of  chattels  with  his  consent  expressed  or  implied. 

4r'>. 
mortgagee,  sales  by  mortgagor,  may  disavow  and  avoid,  440. 
mortgagee,    timber,    injunction    in    favor   of   to    prevent   removal 

of,  435,  448. 
mortgagee,   trespass   and   trover  by  for   injury   or   conversion   of 

chattels,  433,  434. 
mortgagee,  trover  by,  when  maintainable,  440,  441. 
mortgagee,  waste,  injunction  in  favor  of  to  prevent,  434. 
of   after-acquired   property,   action   required   to   give   validity   to, 

516. 
of  after-acquired  property    amount  to  contracts  for  liens,  517. 
of  after-acquired  property  as  between  the  parties,  511. 
of  after-acquired  property,  cases  maintaining  validity  of,  512. 
of  after-acquired   property  do   not  include   property   subsequently 

acquired  by  a  conditional  sale,  513. 
of    after-acquired    property,    how    construed    and    given    cfl'ect    in 

equity,  514,  516. 
of  after-acquired  property  must  be  clearly  expressed,  513. 
of  after-acquired  property,  possession,  effect  of  taking  under,  SHI. 
of    after-acquired    property,    priority    between    and    other    liens, 

513. 
of   after-acquired    property,   real   estate    may   be    inchuleil    within. 

524,  525. 
of  after-acquired  proi)erty,  to  bo  substituted  in  place  of  that  cu\ 

ercd  by  tlie  inortgjige,  512. 
of   after-acquired    property    was    always   valid   in    equity,    511. 
of    after-acquired    jiroperty    was     constructively      fraudulent     a^ 

against  creditors  at  the  common  law,  511. 
of    after-acquired    property,    whether    valid    at    the    couiinou    luv\. 

511. 
of  after-acquired  real  property,  what  amounts  to,  523. 
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Mortgages,   of  after-acquired   stock   of  goods,   denial   of   effect   of   as 

against  creditors,  519,  520. 
of  after-acquired   stock   of   goods,   general   principles   controlling. 

518,   519. 
of   crops  unplanted,   description   of,   521. 
of  crops  unplanted,  effect  of  in  equity  where  not  valid  at  law, 

521. 
of    crops    unplanted,    potential    existence    of,    necessity   for,    522. 
of  crops  unplanted,  potential  existence  of,  what  does  not  amount 

to,   522. 
of  crops  unplanted,  validity  and  operation  of,  523. 
of   crops,   when   entitles   the   mortgagee   to   maintain   actions   for 

their  conversion,  446. 
officers  seizing  on  execution,  property  subject  to  liability  of,  449, 

451. 
possession,  laches  in  taking,  when  forfeits  the  right  of  the  mort- 
gagee,  443. 
purchaser   of   chattels   from   mortgagor,   title   and   rights  of,   444, 

445. 
reformation   of   sheriff's   deed   founded   on   foreclosure   of,   36-41, 
rights  of  action  by  mortgagee,  effect  of  statute   declaring  there 

shall  be  but  one  action  for  the  recovery  of  a  mortgage  debt 

or   the    enforcement    of   a   mortgage,   444. 
sales  by  mortgagors,   effect   of   under   statutes  declaring  them   to 

be   felonies,   443. 
sales  by  mortgagors,  when  and  to  what  extent  valid,  444. 
sales    of    chattels    subject    to    by   factors,    auctioneers,    etc.,    451, 

452. 
sales  of  chattels   subject  to,  proceeds   of,  right   of  mortgagee   to 

recover,  453. 
timber,   removal   of,   mortgagee 's   right   of   action   for   or   for   its 

value,   447,   448. 
waste,  action  by  mortgagee  against  mortgagor  for,  432. 

Oiister  of  one  cotenant  by  another,  acts  essential  to,  618. 

of  one  cotenant  by  another,  does  not  result  from  the  mere  recep- 
tion of  a  conveyance  in  severalty,  616. 

of  one  cotenant  by  another,  evidence  of,  what  sufficient,  618,  619. 

of  one   cotenant  by  another,  notoriety  necessary   to,   618. 

of  one  cotenant  by  another,  various  acts  as  evidence  of,  622. 

of  one  cotenant  by  another  under  a  convej'ance  in  severalty,  at 
what  time  deemed  to  take  place,  616. 

of  one  cotenant  by  another,  whether  depends  on  ignorance  of  the 
true  state  of  the  title,  616. 

Eaformatlon  of  Sheriffs'  Deeds.     See  Sheriffs'  Deeds. 
Religious   Associations    are    private    corporations    when    incorporated, 
373. 

liability  of  members  of  unincorporated,  374. 

liability  of  members  of  unincorporated  for  debts  of,  372. 
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Religious  Associations,  liability  of  member  of  for  acta  of  others,  374, 
parish  doctrine,  application  to  liability  of  members  in  New  Eng- 
land, 375. 
pastor,    liability    of    for    salary    of,    374. 

Replevin  by   mortgagee   of   chattels,   433,  441-443. 

Self-defense,  assailant,  when   loses  right  of,   805. 
drawing  weapon  does  not  forfeit  right  of,  811. 

fault  of  the  accused  in  bringing  on  the  difficulty,  805. 

fault,  person  in,  when  does  not  wholly  lose  right  of,  807,  808. 

general  test  of  right  of,  805. 

hi[)-pocket    movement,    whether   justifies,    815. 

in  rencounters  arising  from  attempt  to  eject   person  from  prem- 
ises, 819. 

in  rencounters  arising  from  passing  the  lie  and  like  insults,  818. 

in  rencounters  in  which  defendant  intervened  to  protect  others, 
820, 

in   rencounters  resulting  from   attempts  to   adjust   business   mat- 
ters,  816. 

in  rencounters  resulting  from  a  demand  for  an  apology,  817. 

in  rencounters  resulting  from  quarrel  over  game  of  cards,  820. 

malice  does  not  necessarily  rebut  claim  of,  805. 

necessity  arising  from  one's  own  act  is  not  sufficient  to  support 
claim  of,  805. 

person  provoking  a  rencounter  cannot  sustain  claim  of,  805. 

provocative  words,  effect  of  upon  right  of,  812, 

retreat,  duty  of,  809. 

right  of  as  against  deadly  enemy,  813. 

right   of  as  against   person  attempting  to   commit  r,  felony,  820. 

right  of  by  a  person  engaged  in  a  robbery,  822. 

right  of  by  a  person  voluntarily  engaging  in  encounter,  811. 

right  of  by  a  person  who  has  armed  himself  to  demand  apology, 
818. 

right  of  by   paramour   in   contest   with    husband,   825. 

right  of  by  persons  mutually  engaging  in  combat,  812,  813. 

right  of  husband  to  urge  in  contest  with  paramour  of  wife,  824. 

right  of  in  defense  of  another,  821. 

right   of   is   not   destroyed   by   mere   preparation   for   a  wrongful 
act,  812. 

right  of  is  not  forfeited  by   the  use  of  opprobrious  words,  805. 
806, 

right  of  is  not  lost  except   by  the   doing  of  some  act,  806,  807. 

right  of  owner  or  trespasser  against  each  other,  825, 

right  of,  when  exists  generally,  S05. 

right  of  where  the  deceased  was  armed,  813. 

right  of,  whether  forfeited  by   commencing  an   ordinary   battery, 
812. 

right  to  kill  person  wlio  tlireateus  life,  814,  815. 
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Self-defense,  vengeance  may  not  be  resorted  to  for  the  purposes  of,  805. 

where   both   parties   willingly   enter   the   combat,   812,   813. 

whether  includes  right  to  kill  person  who  has  made  no  attack,  814. 

withdrawal  from  contest,  duty  of,  808,  809. 

withdrawal  from   contest,   duty  of   adversary   upon,   809. 

withdrawal  from  contest,  mere  I'etreat  is  not,  809. 

withdrawal   from    contest    must    be   real   and    not   to    gain    an    ad- 
vantage, 809. 

withdrawal   from   contest,   necessity   of   notifying  adversary,   810. 

withdrawal  from  contest,  right   of  assailant   upon,   809. 

withdrawal   from   contest,   temporary   suspension    of    hostilities   is 
not,  810. 
Setoff.     See  Judgments. 

Sheriffs'  Deeds,  compelling  execution  of  the  second  because  the  first 
was  invalid   or  imperfect,  35. 

reformation   of   for   mistake   in   description,   cases   sustaining,   35. 

reformation  of  for  mistake  in  description  of  property,  34. 

reformation  of  for  mistake  in  other  than  descriptive  matters,  36. 

reformation  of  in  equity,  cases  sustaining,  34. 

reformation    of   when    founded    on    foreclosure    of    mortgages,    3(5. 

Tenants  in  Common.     See  Cotenancy. 

Trover  by  mortgagee  of   chattels,  when   maintainable,  433,  444,  440, 
441. 

Voir  Dire.     See  Jury  Trial. 
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ACKNOWLEDGMENTS. 

1.  ACKNOWLEDGMENT — Impeaclunent  by  Notary. — A  notary 
who  has  taken  ;  a  acknowledgment  to  a  mortgage  cannot  give  testi- 
mony upon  the  foreclosure  thereof  impeaching  his  certificate.  (Idaho.) 
First  Nat.   Bank  v.   Glenn,   204. 

2.  ACKNOWLEDGMENT. — An  Officer  Taking  an  Acknowledg- 
ment is  not  Required  to  see  the  person  sign  the  instrument,  nor  to 
witness  it;  but  he  is  required  to  ascertain  whether  the  party  ac- 
knowledges the  instrument  as  his  obligation  and  as  having  been 
executed  by  him.     (Idaho.)     First  Nat.  Bank  v.  Glenn,  204. 

3.  ACKNOWLEDGMENT  —  Signature  by  Mark  —  Witness.  —  A 
notary's  certificate  of  acknowledgment  to  a  mortgage  is  a  suSicient 
witnessing  to  the  signature  by  mark  to  the  instrument.  (Idaho.) 
First  Nat.  Bank  v.  Glenn,  204." 

4.  ACKNOWLEDGMENT— Married  Woman.— Where  a  notary 
states  to  a  married  woman  that  an  instrument  bearing  her  signature 
is  a  mortgage,  and  explains  to  her  its  nature  and  contents  and  the 
property  encumbered,  whereupon  she  replies  that  it  is  all  right 
with  her  if  it  is  with  her  husband,  and  that  whatever  he  says  or 
does  IS  all  right  with  her,  she  thereby  makes  a  sufficient  acknowl- 
edgment of  the  instrument,  and  the  notary  is  justified  in  attaching 
his  certificate.     (Idaho.)     First   Nat.   Bank   v.   Glenn,   204. 

ACTIONS. 

1.  PLEADINGS— Cause  of  Action. — To  constitute  a  cause  of  ac- 
tion, there  must  be  a  primary  right  possessed  by  one  person  and  a 
violation  thereof  by  another.      (Wis.)      Emerson  v.  Nash,  944. 

2.  PLEADING — "Transaction" — Cause  of  Action. — Out  of  one 
circumstance  in  its  entirety  involving  two  or  more  persons,  denom- 
inated by  statute  as  a  "  t-ansaction,"  there  may  result  two  or  more 
remediable  primary  rights  or  causes  of  action.  (Wis.)  Emerson  v. 
Nash,  94:4. 

3.  PLEADING — "Transaction" — Cause  of  Action. —  However 
numerous  maj'  be  minor  transactions,  each  constituting  a  primary 
right  enforceable  by  the  proper  remedy,  so  long  as  they  all  reach 
back  to  the  point  of  union  as  the  parent  cause  thereof,  they  all 
arise  out  of  one  "transaction"  within  the  meaning  of  the  statute, 
and  may  be  vindicated  together,  each  by  its  proper  remedy.  (Wis.) 
Emerson   v.   Nash,  91-1. 

4.  PLEADING — Cause  of  Action — Transaction. — A  cause  of  ;i( 
lion  consists  of  those  facts  as  to  two  or  more  persons  entitling  at 
least  ono  of  them  to  a  judicial  remedy  of  some  sort  against  the 
other,  or  others,  for  the  redress  or  prevention  of  a  wrong,  and  it  is 
essential  to  the  existence  of  such  facts  that  there  should  be  a  right 
to  be  violated  and  a  violation  thereof.  Since  these  two  elements 
constitute  a  cause  of  action,  an  1  to  satisfy  the  statute  they  must 
arise   out  of  one  or  more   circumstances   called   a   "transaction,"   the 

Am.  St.  Eep.,  Vol.  109— ()•")     (102,5) 
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latter  is  to  be  viewed  as  something  distinct  from  the  cause  of  action 
itself.  The  occurrence  of  the  "transaction"  and  of  the  facts  con- 
stituting the  cause  of  action  may  be  simultaneous  or  not.  (Wis.) 
Emerson  v.  Nash,  94-t. 

5.  PLEADING — Cause  of  Action— "Transaction." — All  causes 
of  action,  within  the  meaning  of  the  statute,  arise  out  of  a  circum- 
stance denominatetl  therein  a  "transaction,"  and  the  major  "  trans- 
.•iction"  may  occur  long  prior  to  the  violation  of  the  right  consti- 
tuting the  last  step  completing  any  one  of  the  various  causes  of  ac- 
tion arising  out  of  such  major  transaction.  (Wis.)  Emerson  v.  Xasli. 
!»44. 

6.  PLEADING— Cause  of  Action — "Transaction." — .\ny  event 
in  which  two  or  more  persons  are  actors,  involving  a  right  whicli 
may  presently,  or  by  what  may  jiroximately  occur  in  respect  thereto. 
be  violatcfl,  creating  a  redressible  wrong,  is  a  'transaction''  within 
the  meaning  of  the  statute  giving  a  cause  of  action.  All  such  wrongs 
which,  in  the  regular  course  of  events,  through  the  rights  violated, 
have  such  proximate  relation  to  that  transaction  that  it  can  be  legit- 
iniat(ly  said  they  arise  out  of  it,  are  remediable  in  one  action,  re- 
gardless of  the  form  of  the  remedy  required  as  to  each,  provided 
they  affect  all  of  the  parties  and  do  not  require  different  places  oi 
trial.      (Wis.)      Emerson   v.   Nash,  944. 

7.  PLEADINGS — Cause  of  Action — Transaction. — If  a  contract 
letween  two  or  more  on  one  side  and  two  or  more  on  the  other 
(•nates  a  situation  involving  presently  or  proximatel}'  sepa^nte  rights 
upon  one  side,  each  of  which,  with  a  violation  thereof  by  the  other 
side,  would  constitute  a  complete  ground  of  complaint  for  judicial 
redress,  the  initial  circumstance — namely,  the  making  of  the  con- 
tract— is  a  "transaction"  within  the  meaning  of  the  statute,  and 
such  grounds  of  complaint,  should  they  arise,  would  be  separatr 
causes  of  action  arising  out  of  the  same  transaction  within  tiie  mean- 
ing of  the  statute.      (Wis.)      Emerson  v.  Nash,  944. 

8.  PLEADING — Joinder  of  Causes  of  Action. — It  is  no  oijjection 
to  tlie  joinder  of  causes  of  action  that  they  concern  separate  pri- 
mary rights.  Jf  all  such  causes  of  action  arise  out  of  the  same  trans- 
.•iction.  or  transactions  connected  with  the  same  subject  of  action,  thai 
is    suliicient.      (Wash.)      Ihnerson     v.    Nash,    944. 

ADOPTION. 
ADOPTION— Inheritance  by  Child  from  Collateral  Kindred.— 

A  statute  providing  that  an  adoj)ted  ciiild  shall  Ixconie  tlie  heir  nt" 
the  p(  rson  adopting  it,  the  same  as  if  a  child  in  fact,  docs  not  entitji' 
a  child  to  inherit,  by  right  of  representation,  from  the  ijrother  of  iis 
adoptive  parent.      (Mich.)      Van   Dcrlyn   v.  Mack,  ()G9. 

.\ot.-. 

Adoption.     See  Children. 

ADVERSE  POSSESSION. 

1.  ADVERSE  POSSESSION— Elements  of.— The  essential  eh- 
ineiils  ol'  a(i\'cTse  possession  arc  that  it  must  lie  hostile,  under  claim 
of  right,  actual,  open,  an>l  notorious,  exclusive  and  continuous.  It" 
.■uiv  of  these  constituents  is  wanting,  the  possession  will  not  en"<'i-t 
a  l)ar  to  the  Ugal  title.      (Ala.)      (hastaiig  v.  Chastang,  45. 

2.  ADVERSE  POSSESSION— Evidence  to  Show.— .\  jjcrson  ci.iim 
ing  to  iiold  land  adversely  imisl  siiow  liv  some  t'vidence  tiiat  lie  i-, 
holding  the  particular  piece  ot'  land  to  which  he  cl.ainis  titlr,  and 
to  sjiow  that,  thi're  must  be  some  evidence  of  tiie  exact  tioundarics 
of   the    land    claimed    by    him.      (Ala.)      ('hast:iMg    \-.    ''liMsiang.    4'. 
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3.  ADVERSE  POSSESSION — Evidence  to  Show. — If  a  person 
claims  adversely  under  a  paper  color  of  title,  he  will  be  considered 
to  hold  in  accordance  with  the  boundaries  fixed  by  the  paper,  but 
if  he  has  no  paper  title,  then  he  can  hold  only  that  which  he 
has  reduced  to  actual  possession,  and  in  allowing  the  clear  muniments 
of  title  to  be  overcome  by  parol  proof  of  adverse  possession,  the 
proof  must  be  as  clear  and  definite  as  to  what  particular  tract 
of  land  is  claimed  to  be  held,  as  would  be  required  by  conveying 
it  by  deed.      (Ala.)      Chastang  v.   Chastang,  45. 

4.  ADVERSE  POSSESSION — Evidence  of  Cutting  Timber. — 
Without  paper  title  or  some  other  evidence  to  define  the  boundaries 
of  land  claimed,  evidence  as  to  indiscriminate  cutting  of  timber, 
without  designating  the  particular  place,  or  how  often  cut  at  that 
place,  or  how  much  land  was  cut  over,  and  without  proof  of  the 
continuous  exercise  of  such  right,  is  insufficient  to  constitute  ad- 
verse  possession.      (Ala.)      Chastang   v.    Chastang,   45. 

5.  ADVERSE  POSSESSION. — Payment  of  Taxes  is  not  evidence 
of  possession,  but  in  connection  with  evidence  of  actual  possession 
is  admissible  to  sliow  claim  of  ownership  and  the  extent  of  the 
possession.     (Ala.)     Chastang  v.  Chastang,  45. 

6.  ADVERSE  POSSESSION — Constructive  Possession. — If  a  per- 
son holding  the  legal  title  to  land  obtains  constructive  possession 
thereof,  no  subsequent  constructive  possession  thereof  by  another, 
even  under  color  of  title,  can  overlap  the  possession  of  the  former. 
(Ala.)      Chastang  v.  Chastang,  45. 

7.  ADVERSE  POSSESSION— Constructive  Possession— Nothing 
short  ot  actual,  open,  notorious  and  exclusive  possession  by  another 
can  interrupt  the  constructive  possession  which  has  attached  to  the 
legal  title.     (Ala.)     Chastang  v.  Chastang,  45. 

8.  ADVERSE  POSSESSION— Interruption.— If  the  holder  of  the 
legal  title  to  land  enters  under  a  claim  of  right  and  holds  such 
possession,  even  jointly,  with  another  person,  it  is  nevertheless  an 
interruption  of  the  continuous  adverse  possession  of  the  latter. 
(Ala.)      Chastang   v.    Chastang,    45. 

9.  ADVERSE  POSSESSION,  When  does  not  Extend  to  the  Whole 
of  the  Land  Described  in  a  Deed. — If  a  conveyance  purports  to 
convey  two  parcels  of  land,  to  one  of  which  the  grantor  has  title 
and  to  the  other  he  has  none,  the  grantee  does  not,  by  taking  and 
holding  possession  of  the  former,  acquire  adverse  possession  of  the; 
latt(r,  though  tlie  two  parcels  join  and  he  claims  title  to  both.  (Me.) 
Proctor  v.  Maine  Cent.  K.  K.  Co.,  474. 

See  Remaindermen,  2;   Tenancy  in  Common,  3-7. 

Note. 

Adverse  Po.ssession.     See  Cotenancy. 

ANIMALS. 
1.  CONSTITUTIONAL  LAW— Stock  Law.— A  statute  entitled  an 
act  to  prevent  stock  from  .unning  at  large  in  a  certain  county, 
and  providing  that  whenever  ten  freeholders  in  any  particular  part 
of  such  county  shall  petition  the  probate  judge  thereof  for  an 
election  therein  to  determine  whether  stock  shall  be  prohibited 
from  running  at  large,  he  shall  order  such  an  election,  is  not  un- 
constitutional as  a  delegation  of  legislative  powers.  Under  such 
statute  and  petition  all  of  the  qualified  voters  in  the  proposed  dis- 
trict have  a  riglit  to  vote  at  the  election,  and  they  may  either  ap- 
prove or  defeat  the  recommendation  of  the  petitioners.  (Ala.)  Davis 
v.   State,  19. 
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2.  STOCK  LAWS — Indictment  for  Violation. — An  indieiment  for 
the  violation  of  a  district  Htoek  law  prohibiting  animals  from 
running  at  large  within  a  designated  territory  need  not  allege  the 
various  proceedings  required  by  the  statute  to  be  had  in  establish- 
ing  a   stock   law   in   such    district.     (Ala.)     Davis    v.    State,   19. 

3.  STOCK  LAWS. — Indictment  for  Violation  of  a  local  or  dis- 
trict livestock  law  conferring  jurisdiction  upon  a  just,  e  of  the 
peace  within  such  district  of  prosecutions  for  a  violation  of  such 
law,  is  not  subject  to  the  objection  that  thi  crime  is  a  misdemeanor, 
triable  only  by  a  justice  of  the  peace  when  the  jurisdiction  con- 
ferred by  the  statute  upon  the  justice  is  not  exclusive  and  all 
::;isdemeanor8,  are  indictable  offenses.      (Ala.)     Davis  v.   State,  19. 

4.  STOCK  LAWS — Violation — Evidence. — If  a  person  is  charged 
with  the  violation  of  a  stock  law  prohibiting  animals  from  run- 
ning at  large  in  a  certain  district,  the  minute  entry  in  the  proper 
court  of  the  result  of  an  election  for,  and  the  establishment  thereby 
of,  sueh  district,  is  admissible  in  evidence.  (Ala.)  Davis  v.  State, 
19. 

APPEAL  AND  EBBOB. 

1.  APPELLATE  PBACTICE.— Eelease  of  Errors,  though  pre- 
sented in  writing,  and  sig^ncd  by  the  parties  in  whose  name  a  writ 
of  error  is  sued  out,  cannot  be  properly  brought  to  the  notice  of  the 
appellate  court,  except  by  lieing  pleaded.  (111.)  Compher  v.  Brown- 
ing, 346. 

2.  APPEAL  AND  ERBOE — Partition. — Though  No  Final  Judg- 
ment has  been  Entered  in  a  suit  for  partition,  exceptions  to  the  rul- 
ings of  the  trial  judge  may  be  hoard  upon  appeal.  (Mass.)  Joyce  v. 
Dyer,  603. 

3.  APPEAL  AND  EBBOB — Supersedeas,  When  does  not  Extend 
to  Injunctions. — If  an  order  is  entered  restraining  as  a  nuisance 
tlie  <ontinuance  of  the  use  an<l  operation  of  a  shooting-gallery,  tono- 
phone  and  orchestrion  until  the  final  determination  of  an  action, 
an  a()peal  from  such  order  docs  not  suspend  its  efifect,  because  the 
injunction  is  not  mandatory,  but  preventive.  (Wash.)  State  v.  Su- 
perior Court,  862. 

See   Damages,  6. 
Note. 
Appeal,   setoff  of   judgments,   whether  affected  by  right   of,    149. 

APPEABANCE. 

1.  APPEABANCE. — Acceptajice  of  Service  by  Defendant's  At- 
torney of  a  motion  for  an  order  to  sell  attached  property  in  a  suit 
against  the  defendant  does  n<>t  co'i-Jtitute  a  general  appearance  on 
his  part  when  he  is  not  properly  served  with  summons,  so  as  to  con- 
fer jurisdiction.  (Wvo.)  Honcvcutt  v.  Nvquist,  Petersen  &  Co., 
975.  ' 

2.  APPEABANCE — Waiver  of  Defective  Service  of  f  ummons. — If 
a  person  upon  whom  service  of  summons  is  defective  voluntarily  ap- 
[lears  in  court  in  person  and  by  .■Ulorney,  and  agrees  to  th(>  continu- 
ance of  the  hearing  of  a  motion  for  an  order  to  sell  his  attached  prop- 
erty, he  tlierei)y  submits  himself  to  the  jurisdiction  of  the  court  and 
waives  the  defective  s(  rvice  of  summons.  (Wyo.)  Honeycutt  v. 
Nvquist,  Peterson   &  Co.,  !•?'). 

3.  JUDGMENT  OF  FORECLOSURE— Parties,  When  Bound  by 
and  by  the  Appearance  of  an  Attorney. — If,  in  a  suit  to  foreclose  a 
mort^:l^(•,  a  coriiorat  iiti  appears  and  answers  the  complaint  by  an 
attnrnev.    it    cannot    avoid    the    efTect    of    the    judgment    hv    showing 
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that  it  did  not  employ  such  attorney,  if  the  suit  was  prosecuted  in 
its  name  and  with  its  knowledge,  and  the  decree  therein  was  ren- 
dered after  such  knowledge  and  without  objection  on  its  part. 
(111.)     Thompson   v.    Hemenway,   239. 

ARREST. 

See   Homicide,   6-8. 

ASSAULT. 
ASSAULT. — Opprobrious  Words   or  insulting  epithets   are   not 
such  a  provocation  as  will  justify  a  felonious  assault.      (Mo.)      State 
V.  Gordon,  790. 

ATTACHMENT. 

1.  ATTACHTMENT  LIEN.— The  lien  of  an  attachment  is  not  dis- 
placed by  the  execution  of  a  forthcoming  bond  on  attachment.  (Miss.) 
Smith  V.  Lacy,  707. 

2.  ATTACHMENT— Purchaser  Pendente  Lite. — A  purchaser  of 
land  with  knowledge  or  notice  of  an  attachment  lien  thereon  takes 
the  land  subject  to  the  lien  with  no  better  right  to  contest  the 
validity  of  the  lien  than  his  grantor.  (Kan.)  Stillman  v.  Hamer, 
465, 

3.  ATTACHMENT — Lien.— Duration  of  an  attachment  lien  is 
the  duration  of  the  judgment  in  which  it  was  perfected.  (Kan.) 
Stillman  v.  Hamer,  465. 

4.  ATTACHMENT— Lien— Abandonment.— Before  an  attachment 
lien  will  be  deemed  to  have  been  abandoned  thero  must  be  some  af- 
firmative act  or  conduct  of  the  creditor  inconsistent  with  the  con- 
tinuance   of    the    lien.      (Kan.)      Stillman    v.    Hamer,    465. 

5.  ATTACHMENT  —  Return  of  Writ— Collateral  Attack.— The 
failure  of  a  return  of  an  order  of  attachment  to  state  whether  a 
copy  thereof  was  left  with  the  occupant  of  the  attached  premises  is 
a  mere  irregularity  and  not  a  fatal  defect  and  therefore  not  open 
to  collateral   attack.      (Kan.)      Stillman   v.  Hamer,  465. 

6.  ATTACHMENT — Lien  of — Forthcoming  Bond — If  property 
has  been  levied  upon  by  writ  of  attachment  and  a  forthcoming  bond 
given,  the  surrender  of  such  property  by  the  attachment  defend- 
ant voluntarily,  to  a  third  person  having  no  valid  prior  right  thereto, 
does  not  defeat  the  attachment  lien  nor  release  the  surety  on  the 
forthcoming  bond.     (Miss.)     Fidelity  etc.  Co.  v.  Sturtevant  Co.,  716. 

See  Garnishment. 

ATTORNEY  AND  CLIENT. 
See    Appearance;    Criminal    Law,    6;    Trial. 

AUTOMOBILES. 

See  Highway;  Municipal  Corporations,  1. 

BAILMENTS. 

Sie    Warehousemen. 

BANKRUPTCY. 
BANKRUPTCY— Judgment   to    Enforce   Attachment   Lien. — A 

discharge  in  bankruptcy  docs  not  prevent  an  attaching  creditor  from 
taking  judgment  against  the  debtor  in  such  limited  form  as  may 
enable   him  to   reap  the  benefit  of   liis   attaciinient,   and   such   creditor 
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may  enter  such  s  qnalified  jadgment  against  iho  banlcnipt  as  will 
charge  his  sureties  on  the  forthcoming  bond  in  attachment.  (Miss.) 
fSmith  V.  Lacey,  707. 

BANKS  AND  BANKING. 

1.  BANKS  AND  BANKING— Deposit  of  Indorsed  Check.— Tf  a 
check  upon  another  bank  is  indorsetl  by  the  payee  and  dopo.sitod  in 
the  bank  where  he  keeps  an  account,  and  tlic  latter  accepts  it 
and  credits  ihe  amount  as  cash  to  the  depositor's  account,  to  he 
checked  against,  with  nothing  to  qualify  the  effect  of  such  acts,  the 
hank  accepting  the  check,  prima  facie,  becomes  the  owner,  as  dis- 
tinguished from  a  mere  agent  to  collect.  (Wis.)  Aehi  v.  Bank  of 
Hvansvillc,   925. 

2.  BANKS  AND  BANKING — Checks— Indorsement.— In  Order 
to  charge  an  indorser  upon  a  check  or  inland  hill  of  exchange  payable 
on  demand,  presentment  must  be  made  by  the  holder  within  a  reason- 
able time  after  it  comes  into  his  possession,  and  such  reasonable  time, 
in  the  absence  of  sj)ecial  circumstances,  is  limited  to  the  next  business 
day,  or  if  the  payee  bank  is  in  another  place,  the  eheck  must  be 
forwarded  to  the  place  of  payment  on  the  next  business  day,  and 
pre  seuted  at  latest  upon  the  day  following  its  receipt  at  the  place  of 
payment  otherwise,  the  indorser  is  discharged.  (Wis.)  Aebi  v. 
Bank  of  Evansville,  925. 

See  Garnishment,  1. 

BASTAEDS. 

1.  BASTARDY. — Dismissal  of  a  bastardy  action  without  preju- 
dice is  not  a  bar  to  a  subsequent  action  upon  the  sani(>  cause.  (Miss.) 
Johnson  v.    Walker,  733. 

2.  BASTARDY — Jurisdiction — Venue.— A  justice  of  the  ))(>ace 
within  the  county  has  authority  to  issue  a  warrant  and  jurisdiction 
to  try  a  bastardy  case,  even  though  the  afiidavit  for  the  warrant  was 
made  before  a  justice  of  the  peace  for  anotlur  ilistrict,  and  the  de- 
fendant was  a  householder  an  1  resident  in  neither  of  their  distriets. 
(Miss.)      .lohnson   v.    Walker,   733. 

3.  BASTARDY — Jurisdiction — Complaint. — It  is  no  ground  for 
objection  to  a  coini)laint  in  a  b.-istardy  ease  that  it  was  sworn  to 
before  a  justice  of  the  {)eace  other  than  the  one  before  whom  the 
action    was    commenced.      (Miss.)      Johnson    v.    Walker,    733. 

•4.  BASTARDY — Practice— Waiver  of  Error. —  If  tl)(>  statute  pn. 
vides  tiiat  the  court  shall,  in  bastardy  proceedings,  cause  an  issm- 
to  be  made  up  as  to  whether  the  reputed  fatlur  is  th(>  real  I'alliir, 
it  is  no  ground  for  setting  aside  a  liudiug  that  he  is,  that  su"h  ior- 
mal  issue  was  not  made  up,  if  the  parties  waive  tliat  quest  ion  by 
proceeding  to  trial  ujiun  tlie  comjilaint  and  defendant's  aliiilavit 
(ieiiviiig  tliat    lie  is  tlu'  r(  al  father.      (Miss.)      .lolnison  v.   Walker,  7;i3. 

5.  BASTARDY — Presence  of  Child  in  Court. —  In  a  bastardy  j.ro- 
ceeding  llie  mere  jiresi  lire  uf  the  child  in  court  is  not  jirejudicial 
error  to  the  defendant,  wlicn  uo  j)rofert  of  such  child  is  niad(\  or 
olVered  to  he  made  to  tiie  jury,  an<l  no  r*  ference  to  it,  or  its  jin.s- 
encc,  is  made  by  counsel  to  tlie  jury.  (Miss.)  .lohnson  v.  Walker, 
733. 

6.  BASTARDY — Moth-^r's  Denials  of  Pregnancy. — Tn  bastardy 
proceedings  the  e.xciusiuu  of  evidence  that  tiie  plaintiff  denied  up  to 
the  tinu!  of  hvr  eoulinenient  tliiit  she  was  prt  jnant,  or  that  she  had 
ever  had  carnal  connection  with  any  man,  is  not  prejudicial  error. 
(Miss.)      Johnson    v.    Walker,    733. 
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7.  BASTARDY — Evidence  of  Prior  Arrest. — In  bastardy  proceed- 
ings, the  defendant  cannot  complain  of  testimony  by  plaintiff  that 
she  had  caused  him  to  be  arrested  on  a  former  charge  of  seduction, 
especially  when  such  testimony  is  brought  out  under  cross-examina- 
tion, after  the  court  has  ruled  that  such  testimony  is  not  admissible. 
(Miss.)      Johnson   v.   Walker,    733. 

Note. 

Bastardy  Proceedings  are  civil,  not  criminal,  742. 

declarations  of   woman   in   travail,  admissibility  of   as   evidence, 

742. 
■  def^l^rations  of  woman  in  travail  may  be  proved  by  herself,  744. 
declarations  of  woman  in  travail,  necessity  for  alleging  in,  742. 
declarations   of  woman   in   travail,   states   in   which   are   inadmis- 
sible, 743. 
declarations   of  woman   in   travail,  statutes  respecting,   742. 
declarations  of  woman  in  travail,  sufficiency  of,  744. 
declarations  of  woman   in  travail,  what  are,  745. 
declarations  of  woman  in  travail,  whether  necessary  as  a  founda- 
tion   for,   741. 
declarations  of  woman  in   travail,  who   may  prove,   744. 
travail,  time  of,  what  is,  745. 

BIGAMY. 

See  Witnesses. 

BILLS  AND  NOTES. 

1.  BANKS  AND  BANKING — Checks — Presentment. — The  holder 
of  a  check  upon  learning  that  an  attempted  presentation  by  mail  has 
failed,  and  that  the  check  is  lost  at  least  for  the  purpose  of  immediate 
presentment,  owes  the  duty  to  the  payee  of  the  check  to  at  once 
make  substituted  presentment  and  demand  by  means  of  a  copy  or 
sufficient  description  of  the  check,  and,  in  case  of  nonpayment,  to  give 
notice  to  the  payee.      (Wis.)      Aebi  v.  Bank  of  Evansville,  925. 

2.  BANKS  AND  BANKING— Check— Failure  to  Present— Dis- 
chrrge  of  Indorser. — Failure  to  present  a  check  for  payment,  and  to 
give  notice  of  dishonor  within  a  reasonable  time,  absolutel}'  dis- 
charges the  indorser  without  proof  of  damage  or  injury  to  him. 
(Wis.)      Aebi  v.  Bank  of  Evansville,  925. 

3.  BANKS  AND  BANKING— Checks— Failure  to  Present— Dis- 
charge of  Indorser. — It  an  indorser  of  a  check  is  absolutely  dischargect 
by  failure  to  present  it  for  payment,  any  renewal  of  his  liability 
iuust  be  by  a  new  contract,  and  his  subsequent  act  in  connection 
\vith  the  indorsee  in  obtaining  and  indorsing  a  duplicate  check  at 
the  request  of  the  latter  to  enable  nim  to  obtain  payment,  doerf  not 
constitute  a  waiver  jf  his  previous  omissions  in  failing  to  make 
due  presentment  of  the  check  for  payment,  nor  does  it  constitute 
a    new    contract.      (Wis.)      Aebi    v.    Bank    of    Evansville,    925. 

4.  BANKS  AND  BANKING— Checks— Discharge  of  Indorser— 
Hew  Contract. — Only  when  an  indorser  of  a  check  is  informed  of  all 
the  material  facts  resulting  in  his  discharge  from  liability,  \\ill  u 
new  promise  of  liability  be  implied  from  acts  which  otherwise  justify 
it.      (Wis.)      Aebi  v.  Bank  of  Evansville,  925. 

BONDS. 

See  Principal  and  Surety. 
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boycottino. 

See  Conspiracy. 

BUILDING  AND  LOAN  ASSOCIATIONS. 

1.  BXnLDING  AND  LOAN  ASSOCIATIONS— Mistakes  in  Favor 
of  Holders  of  One  Series  of  Stock  of. — The  stockholders  in  one  scries 
of  stock  of  a  building  and  loan  association  cannot  profit  by  tlie 
mistakes  of  its  officers  in  giving  them  preference  over  other  stock- 
holders.    (Ark.)     Pine  Bluff  etc.   Assn.  v.  Thalheimer,  63. 

2.  BUILDING  AND  LOAN  ASSOCIATIONS.— The  Mistaken  Ac 
tion  of  Officers  of  a  Building  and  Loan  AssociatioQ  in  Prematurely 
Canceling  the  Stock  and  Satisfying  a  Mortgage  of  a  stockholder  doix 
not  relieve  him  from  the  further  obligation  of  maturing  his  stock 
and  paying  his  mortgage  indebtedness.  (Ark.)  Pine  Bluff  etc.  Assn. 
v.  Thalheimer,  G.'i. 

3.  BUILDING  AND  LOAN  ASSOCIATIONS— Laches  in  Seeking 
the  Cancellation  of  the  Release  of  a  Mortgage. — Where,  by  mistakf 
on  the  part  of  tue  officers  of  a  building  and  loan  as-sociation,  a  mort- 
gage is  satisfied  v.nd  the  stock  of  the  borrowing  member  canceled 
prematurely  and  betore  the  value  equals  the  amount  of  the  mortgage 
indebtedness,  the  fact  that  the  association  did  not  seek  to  have 
the  release  canceled  for  five  years  does  not  preclude  it  from  obtain- 
ing that  relief  where  it  demanded  payment  as  soon  as  it  discovered 
the  situation  and  brought  suit  to  recover  the  balance  due  within  five 
years  thereafter.      (Auk.)      Pine  Bluff  etc.   Assn.  v.  Thalheimer,  6.*?. 

4.  BUILDING  ANT)  LOAN  ASSOCIATIONS— Remedy  where  Ser 
ies  is  Prematiurely  Closed  and  Stock  Canceled  and  the  Mortgage 
Satisfied. — If,  by  mistake  on  the  part  of  officers  of  a  buililing  and 
loan  association,  the  stock  of  one  member  is  prematurely  canceled 
and  mortgages  given  by  him  released,  the  holders  of  such  stock  are 
not  responsible  for  subsequent  losses  and  expenses.  The  amount 
short  of  full  pavnnent  to  mature  the  stock  is  the  amount  for  which 
the  stociiholders  remain  liable,  together  with  legal  interest  from 
such  cancellation  to  the  entry  of  judgment.  (Ark.)  Pine  Bluff  etc. 
Assn.   V.  Thalheimer,  63. 

See  Usury. 

BUILDING  restrict:  DNS. 

See   Deeds,   2. 

CARRIERS. 

Of  Goodx. 

1.  CARRIERS — Contract  with  Notice  of  Special  Circumstances. — 
If  a  common  currier  receives  an  article  for  transportation  with  notice 
of  special  circumstances  under  whicii  it  is  sent,  he  is  conclusively  pre 
Humed  to  have  contracted  with  reference  to  enlarged  liability  in  case 
of  a  breach  of  the  contract.      (Miss.)      American   Express  Co.   v.  .leu 
nings,  710. 

2.  CARRIERS— Negligence  in  Transportation  of  Goods. — Dam 
ages  arising  from  merely  negligent  delay  in  the  transportation  of 
freight  by  a  common  carrier  are  generally  and  correctly  treated  as 
arising  ex  contractu,  and  cannot  be  increased  by  bringing  the  ac- 
tion in  form  ex  delicto.  (Mi.ss.)  American  Express  Co.  v.  .Fennings, 
710. 

3.  CARRIERS — Delay  in  Transportation  of  Goods  Damages.-  - 
If    machiiurv    nect  ssary    to    the    optralioii    of    a    cotton-gin    is    sent    by 
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the  owner  by  means  of  a  common  carrier  for  repairs,  and  after  being 
repaired  is  redelivered  to  the  carrier  without,  in  either  event,  giv- 
ing him  notice  of  any  special  circumstances  in  the  case,  his  failure 
to  deliver  the  machinery  to  the  owner  does  not  render  him  liable  for 
special  damages  arising  from  the  enforced  idleness  of  the  gin,  nor 
for  the  time  lost  by  its  owner  in  making  inquiry  about  the  machin- 
ery.     (Miss.)      American  Express  Co.  v.  Jennings,  710. 

Of  Livestock. 

4.  RAILROADS  —  Carriage  of  Livestock  —  Contract  Accepting 
Car. — A  stipulation  in  a  shipper's  contract  for  the  carriage  of  live- 
stock, that  the  shipper  accepts  the  cars  furnished  by  the  carrier 
and  acknowledges  that  they  are  sufficient  and  suitable  in  every  re- 
spect for  the  shipment  of  livestock,  does  not  relieve  the  carrier  from 
liability  for  negligence  in  supplying  unsuitable  cars.  (Wis.)  Nevins 
v.   Chicago  etc.  Ry.   Co.,  935. 

Of  Passengers. 

5.  CARRIER — Duty  of  to  Protect  Passengers  from  the  Former's 
Servant. — A  common  carrier  of  passengers  impliedly  agrees  to  exer- 
cise the  utmost  care  and  diligence,  consistent  with  the  proper  man- 
agement of  its  business,  to  protect  its  passengers  from  injury  through 
the  misconduct  of  other  persons  while  it  is  performing  its  contract 
for  their  transportation.  In  the  application  of  this  rule  to  injuries 
caused  by  a  servant  of  the  carrier  while  engaged  in  the  perforinanee 
of  the  contract  of  carriage,  it  is  liable  absolutely  for  their  miscon- 
duct.     (Mass.)      Hayne  v.  Union  St.  Ry.  Co.,  C55. 

6.  STREET  RAILWAYS,  Liability  of  to  Passengers  for  Injuries 
Caused  by  an  Employe. — If  the  conductor  of  a  street  railway  cur, 
in  sport,  throws  the  body  of  a  dead  hen  at  the  motorman  of  another, 
and,  missing  him,  breaks  a  window  and  causes  injury  to  a  passenger 
in  his  car,  the  corporation  is  liable  therefor,  though  the  conductor 
was  not  acting  within  the  scope  of  his  employment  and  was  not  em- 
ployed on  the  car  in  which  the  injured  passenger  was  riding.  (Mass.) 
Hayne  v.  Union  St.  Ry.  Co.,  655. 

7.  CARRIERS — Continuous  Journey,  Necessity  of  Piursuing. — 
Where  a  passenger  purchases  a  ticket  from  Fresno,  California,  to 
Philadelphia  and  return,  which  requires  him  to  pursue  a  contin- 
uous journey  in  going,  and  also  in  returning  as  far  as  St.  Louis,  but 
does  not  expressly  require  a  continuous  passage  throughout  the  re- 
turn trip,  as  appears  from  the  dates  limited  for  leaving  Philadel- 
phia and  reaching  Fresno,  nor  contemplate  such"  a  passage,  he  does  not 
forfeit  his  right  to  carriage  from  St.  Louis  to  Fresno  by  stopping 
off  in  Kentucky  and  thereby  forfeiting  his  rights  under  his  ticket 
from  there  to  St.  Louis  and  necessitating  the  purchase  of  other 
transportation  for  that  portion  of  his  journey.  (Mo.)  Cherry  v. 
Chicago   etc.    R.   R.   Co.,   830. 

8.  CARRIERS — Unreasonable  Conditions  in  Tickets. — No  provi- 
sion contained  in  a  railway  ticket,  whether  expressly  or  impliedly 
accepted  by  a  passenger,  is  binding  upon  him,  unless  it  is  a  just  and 
reasonable  one  in  the  eyes  of  the  law.  (Mo.)  Cherry  v.  Chicago 
etc.  R.  R.  Co.,  830. 

9.  CARRIERS — Unreasonable  Condition  in  Ticket — Expulsion  of 
Passenger. — A  provision  in  a  railway  ticket  requiring  passengers,  in 
case  of  doubt  between  them  and  a  conductor  as  to  the  right  of 
transportation,  to  pay  him  what  he  demands,  take  his  receipt  there- 
for, and  report  the  matter  to  the  general  passenger  agent,  is  unrea- 
sonable an<l  unenforceable;  and  if  a  passenger  holding  such  a  ticket, 
which     entitles     him     to     transportation,     refuses     to     pay     a     cash 
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fare  demanded  bv  a  conductor,  and  the  conductor  therenpon 
forcibly  expels  him  from  the  train,  the  carrier  is  answerable 
in    damages.      (Mo.)      ('lurry    v.    Chicago    etc.    II.   R.    Co.,    830. 

10.  CARRIERS  OF  PASSENGERS— Free  Pass— Contract  Against 
Liability  for  Negligence. — A  conunon  carrier  cannot  contract  against 
liability  for  damages  arising  in  consequence  of  its  own  negligence, 
t  ven  in  the  case  of  a  passenger  riding  on  a  free  pass,  and  who  has 
rt  Irascd  the  carrier  from  liability  for  the  negligence  of  its  servants. 
(Miss.)      Vazoo  etc.  J{.  K.  Co.  v.  Grant,  72o. 

11.  CONNECTING  CARRIERS— Sale  of  Ticket— Authority  of 
Agent.- — il'  an  agent  of  an  initial  carrier,  in  accortlance  with  a  cus- 
tom jir*  \ic)iisly  observed  by  connecting  lines,  sells  a  special-rate 
tlirougli  ticket,  good  for  return  witliin  a  time  therein  limited,  ho 
is  dtcmcil  to  have  authority  to  represent  each  of  such  lines  in  so 
limiting  the  ticket,  whether  lie  is  a  si)ecial  or  general  agent.  (Mo.) 
Ciierry    v.    (.'hicago    etc.    1».    R.    Co.,    830. 

12.  CONNECTING  CARRIERS— Through  Ticket— Acceptance  of 
Terms. — if  a  connecting  carrier  has  agreed  to  a  proposition  for  the 
issuance  of  sixty-day  return  limit  tickets,  it  cannot  decline  to  honor 
such  tickets  merely  because  it  has  not  filed  its  acceptance  with  the 
interstate  commerce  commission  as  the  law  requires.  (Mo.)  Cherry 
v.  Chicago  etc.  K.  R.  Co.,  830. 

13.  CARRIERS  OF  PASSENGERS,  Limiting  Liability  of  by 
Conditions  Printed  on  Ticket. — A  passenger  who  purchases  a  through 
ticket  without  knowletlge  of  a  condition  printed  on  the  back  there- 
01  limiting  the  liability  of  the  initial  carrier  to  its  own  line  is  not 
hound  by  such  conditions.  (Ark.)  Little  Rock  etc.  R.  R.  Co.  v. 
Record,  67. 

JUti/yage. 

14.  CARRIERS  OF  PASSENGERS— Liability  for  Baggage  on  Con- 
necting Lines. — In  the  absence  of  an  agreement  to  the  contrary,  an 
initi.il  carrier  is  liable  to  a  passenger  for  baggage  on  connecting 
lines,  where  such  carrier  sells  him  a  through  ticket  and  checks  his 
baggage  through  to  the  point  of  destination.  (Ark.)  Little  I\V>k 
etc.  il.    K.  Co.   V.  Record,  (57. 

15.  CARRIERS  OF  PASSENGERS.— Baggage  is  Whatever  a  pas- 
senger takes  with  him  for  his  personal  use  and  convenience  accord- 
ing to  the  habits  and  wants  of  the  particular  class  to  which  he  be- 
longs with  reference  either  to  the  immediate  necessities  or  to  the  pur- 
poses of  the  journey.  (.\rk.)  Little  Rock  etc.  R.  R.  Co.  v.  Keconi, 
(57. 

16.  CARRIERS  OF  PASSENGERS.- -Whether  Two  Shotguns  are 
Baggage  when  they  are  taken  l)y.  a  passenger  on  a  .journey,  to  be 
used  in  hunting,  is  a  question  for  the  jury.  (.\rk.)  Little  liock  etc. 
K.  R.  (Jo.  v.  Record,  (i7. 

17.  CARRIERS,  Liability  of  Initial  for  Baggage. — A  carrier  who 
sells  a  through  ticket  and  receives  baggage  i'or  transportation  over 
its  own  and  connecting  lines  is  liable  lor  its  loss  by  a  connecting 
carrier,  in  the  absence  of  an  express  contract  to  the  contrary.  (Ark.) 
Kansas   City   etc.   R.    \\.   <  <>.    v.    Washington,   (il. 

CHATTEL  MORTGAGES. 
1.     MORTGAGE — Voluntary  Delivery  of  the  Property  to  the  Mort- 
gagee, What  Equivalent  to. —  Tlie  taking  possession  of  mortgaged  cliat 
tels    liv    t  lie    rnortgag<M',    in    the    exercise    of    an    authority    expressly 
granted   bv    the    nmrt  ^jage,    is   e(iuivalent    to    its    voluntary   delivery    to 
liiin  by  tlie  mortgagor.      (Me.)      Hurrill  v.   Whitcomb,    1!»S. 
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2.  MORTGAGE  on  After-acquired  Chattels,  When  Takes  Pre- 
cedence Over  an  Attachment. — If  a  mortgage  includes  an  existing 
stoclt  of  merchandise  and  all  such  stock  to  be  acquired,  and  authorizes 
the  mortgagee  to  take  possession  of  the  mortgaged  property  and  all 
additions  which  may  be  made  thereto  whenever  he  shall  deem  it  to 
his  interest  to  do  so,  and,  acting  under  this  authority,  he  takes  pos- 
session of  subsequently  acquired  parts  of  sucli  stock,  though  not  ac- 
quired by  the  proceeds  of  the  property  owned  by  the  mortgagor  at 
the  date  of  the  mortgage,  his  rights  as  mortgagee  become  perfect 
and  are  superior  to  those  of  a  creditor  attaching  after  possession 
was  taken.      (Me.)      Burrell  v.  Whitcomb,  498. 

3.  MORTGAGES  OF  CHATTELS— After-acquired  Property- 
Description.- — A  mortgagor  who  has  an  actual  interest  in  praesenti 
in  certain  personal  property  may  mortgage  not  only  that  property, 
but  also  such  other  property  as  the  mortgagor  may  thereafter  ac- 
<(uire,  provided  such  future  acquisitions  are  to  be  used  in  and  about 
the  business,  or  are  attached  or  appurtenant  to,  and  necessary  for, 
buch  business,  or  are  the  natural  products  arising  from  the  opera- 
tion of  such  business,  and  also  provided  that  the  mortgage  definitely 
and  specifically  describes  the  property  to  be  acquired.  (Miss.)  Fi- 
delity etc.  Co.  V.  Sturtevant  Co.,  71(). 

4.  MORTGAGES  OF  CHATTELS— After-acquired  Property— De- 
scription.— A  chattel  mortgage  covering  all  of  the  mortgagor's  prop- 
erty and  franchises  of  every  nature  and  description,  whether  then 
ov.ned  or  thereafter  to  be  acquired,  including  all  equipments,  ma- 
chinery, etc.,  in  a  certain  town  and  elsewhere,  together  with  the 
factories,  tenements  and  appurtenances  belonging  to  the  property, 
and  the  reversion,  remainders,  tolls,  rents  and  profits,  and  all  tlie 
•  state,  title  and  interest  in  law  or  in  equity,  which  the  mortgagor 
••now  owns  or  may  hereafter  acquire,"  in  the  property,  is  not  suffi- 
ciently definite  in  its  description  to  convey,  as  against  third  per- 
sons, the  after-acquired  property  of  the  mortgagor.  (Miss.)  lid^'lily 
etc.  Co.  v.  Sturtevant  Co.,  71(3. 

5.  CHATTEL  MORTGAGES— Sale  of  Mortgaged  Property  by 
Commission  Merchant — Motice. — A  commission  merchant,  who  re- 
ceives mortgaged  persona  property  scut  to  him  for  sale,  without 
the  knowledge  or  consent  of  the  mortgagee,  and  in  violation  of  the 
terms  of  the  mortgage,  and  who  sells  it  and  pays  the  2)roceeds,  less 
his  commission,  to  tiie  consignor  without  actual  notice  of  the  mort- 
gage, lioes  not  receive  such  a  benefit  from  the  transaction  as  to  au- 
thorize the  mortgagee  to  waive  the  tor',  and  recover  in  an  action 
upon  an  implied   contract.      (Kan.)      Greer   v.   Newland,   424. 

6.  CHATTEL  MORTGAGES— Record  of  as  Notice.— The  record- 
ing of  a  chattel  mortgage  does  not  impart  constructive  notice  to  a 
lOiiimissiou  merchant  to  whom  the  mortgaged  property  is  sent  for 
sale,  and  who  sells  it,  and  pays  the  proceeds,  less  his  commission,  to 
vhe    consignor.      (Kan.)      Greer   v.   Newiand,   424. 

-Note. 

Children,    adopted     by    husband    or    wife    alone,    right    of    inheritance 
from,   676. 

adopted,  conflict  between  rights  of  and  of  surviving  spouse,  677. 

adopted,  inheritance   from   by  the   adopting   parents,   676. 

adopted,  inheritance  of  from  children  of   their  adopting  parents, 

675,    676. 

adopted,    inheritance    of    from    collateral    kintlrcd    of    the    adopt- 
ing parents,   675. 

adopted,    inheritance    from    or    through    adopting    parents,    675. 
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Children,  adopted,  not  mentioned  in  the  will  of  adopting  parent,  678. 
adopted,   rights   of   under   legacies   bequeathed    to   adopting   par- 
ents, 678. 
adopted,  rights  of  under  wills  and  testaments,  678. 
adoption   of,   history  of   law   authorizing,   674. 
adoption   of,  statutes  authorizing,  liberal   construction  should  be 
given  to,  675. 

CIVIL  DEATH. 

See    Convicts. 

COMMERCE. 

1.  POLICE  POWER — Production  of  Articles  of  Commerce. — The 

control  of  the  state,  in  the  exercise  of  its  police  power,  over  the  pro- 
duction of  the  articles  of  commerce,  is  as  absolute  and  unqualified 
as  the  control  of  Congress  over  their  interstate  distribution.  (Miss.) 
Ex  parte  Fritz,  700. 

2.  INTERSTATE  COMMERCE.— The  right  to  import  a  lawful 
article  of  commerce  from  one  state  to  another  continues  until  a  sale 
in  the  original  package  in  which  the  article  was  introduced  into  the 
state.  (Wis.)  Greek-American  Sponge  Co.  v.  Kichardson  Drug  Co.. 
<»61. 

3.  INTERSTATE  COMMERCE  carried  on  by  corporations  or- 
ganized within  different  states  stands  upon  the  same  footing,  and  is 
entitled  to  the  same  protection  as  if  conducted  by  individuals.  (Wis.) 
Greek-American   Sponge   Co.   v.   Richardson   Drug   Co.,  961. 

4.  INTERSTATE  COMMERCE— Foreign  Corporations.  —  A  con- 
tract for  the  sale  of  a  lawful  article  of  commerce  while  it  is  an 
article  of  interstate  commerce,  is  not  governed  by  a  state  statute 
prescribing  conditions  upon  whicli  foreign  corporations  may  do  busi- 
ness within  the  state  and  deprive  them  of  the  riglit  in  certain  cases 
to  recover  on  a  contract  made  without  compliance  with  its  provi- 
sions. (Wis.)  Greek-American  Sponge  Co.  v.  Kichardson  Drug  Co., 
961. 

5.  INTERSTATE  COMMERCE — Foreign  Corporations  —  Consti- 
tutional Law. — A  state  statute  which  imposes  conditions  restricting 
foreign  corporations  in  their  right  to  make  contracts  pertaining  to 
commerce  between  the  states  is  an  invasion  of  their  constitutional 
right,  under  the  provision  of  tlic  national  constitution,  which  confers 
upon  Congress  the  y)ower  to  regulate  such  commerce  and  hence  such 
statute  is  void.  (Wis.)  Greek-American  Sponge  Co.  v.  Richardson 
Drug  Co.,  961. 

CONSPIRACY. 

1.  CONSPIRACY — Boycotting  —  Damages. — Any  person  or  com- 
bination of  persons,  who  unlav.  fully,  by  direct  or  indirect  means, 
)^8truct8  or  interferes  with  ancdhcr  in  the  conduet  *)f  his  lawful  busi- 
ness, is  liable  for  any  loss  willfully  caused  by  such  interference. 
(111.)      Purington    v.    Hinchiiflf,   :{2L'. 

2.  CONSPIRACY — Boycotting — Liability  of  Co-conspirators. — All 
parties  to  a  conspiracy  to  ruin  the  business  of  another,  because  of  his 
refusal  to  do  some  act  against  his  will  <tr  judgmei  t,  are  liable  for 
all  overt  acts  illegally  done  pursuant  to  such  conspiracy,  and  for 
the  subsequent  loss,  whether  they  were  active  jiarticipants  or  not. 
(III.)      Purington   v.    llinchliff,   :V2'2. 

3.  CONSPIRACY  to  Boycott — Liability. — An  agreement  between 
persons  not  to  purchase,  use  or  hiy  l.rick  made  by  any  j)erson  who 
does    nol    subscribe   to   tlw    rules   of   a    ImihUTs'   association,   made    for 
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the  purpose  of  injuring  the  business  of  such  person  is  unlawful,  and 
the  parties  thereto  are  liable  in  damages  for  all  acts  done  in  pur- 
suance thereof,  to  the  damage  of  the  boycotted  person.  (111.)  Pur- 
ington  V.  Hinchliff,  322. 

CONSTITUTIONAL   LAW. 

1.  CONSTITUTIONAL  LAW — Police  Power,  Limitation  upon.— 
The  legislature,  under  the  guise  of  police  regulation,  cannot  enact 
laws  which  do  not  pe  tain  to  the  public  health,  welfare,  or  morals, 
and  which  impose  onerous  and  unnecessary  burdens  upon  lousiness 
and  property.     (Cal.)     Ex  parte  Hayden,   183. 

2.  CONSTITUTIONAL  LAW— Police  Power,  Duty  of  the  Courts 
to  Determine  What  is  a  Valid  Exercise  of. — When,  in  an  assumed 
exercise  of  the  police  power,  attempts  are  marie  to  regulate  a  business 
or  occupation  which  is  in  itself  recognized  as  innoceni  and  useful 
to  the  community,  it  is  always  a  juilicial  question  whether  such 
regulation  is  a  valid  exercise  of  the  police  power.  (Cal.)  Ex  parte 
Hayden,  183. 

3.  CONSTITUTIONAL  LAW— Labor  Contracts.— A  statute  mak- 
ing it  a  misdenieauor  for  anyone  under  contract  in  writing  to 
labor,  or  work  land  for  any  given  time,  to  break  his  contract  and 
enter  into  another  one  with  a  different  person  without  the  consent 
of  his  employer,  and  without  sufficient  excuse,  and  without  giving 
notice  of  his  old  contract  to  the  person  with  whom  he  makes  tlie 
new  one,  is  unconstitutional  and  void  as  violative  of  the  constitu- 
tional guaranty  of  life,  liberty  and  property,  and  as  abridging  the 
privileges   and   immunities    of    citizens.      (Ala.)      Toney    v.    State,    2;>. 

4.  CONSTITUTIONAL  LAW.— Forbidding  Women  to  Enter 
Saloons. — While  a  city  may  forbid  females  to  enter,  for  immorjil 
purposes,  places  where  intoxicating  liquors  are  sold,  it  may  not  for- 
bid any  person  keeping  such  a  place  to  permit  fsmales  to  enter 
therein  regardless  of  their  motive  or  purpose.  (Idaho.)  State  v. 
Xelson,  226. 

5.  CONSTITUTIONAL  LAW— Limitation  of  the  Right  to  the  Use 
of  One's  Beal  Property. — While  the  use  to  which  a  man  may  pnt  his 
property  may  be  restricted  or  regulated  by  the  state  in  the  exercise 
of  its  police  power  fo  far  as  may  be  necessary  to  protect  of!-  rs  from 
injury  from  such  use,  the  enjoyment  of  one's  property  by  him  can- 
not he  interfered  with  or  limited  arbitrarily.  The  next  thing  to 
depriving  him  of  nis  property  is  to  circumscribe  him  in  its  use. 
(Cal.)     In  re  Kelso,  178. 

6.  CONSTITUTIONAL  LAW.— The  Liberty  and  Pursuit  of  Hap- 
piness in  Which  an  Individual  is  Protected  by  the  constitution  of 
the  United  States  and  of  the  state  applies  as  fully  to  his  right  to 
contract,  and  his  rigi>':  to  follow  a  legitimrxte  vocation,  untramtneled  by 
unnecessary  regulations,  as  it  does  to  the  freedom  from  arrest  or 
restraint  of  his  person.      (Cal.)      Ex  parte  Hayden,  183. 

7.  CONSTITUTIONAL  LAW.— The  Right  to  Run  a  Sawmill  on 
the  Bank  of  a  Brook  or  River  is,  like  all  other  rights  of  property, 
subjtct  to  be  regulated  by  the  state  when  the  unrestrained  exercise 
of  it  conflicts  Avith  other  rights,  private  or  public.  (Mass.)  Com- 
monwealth V.  Sisson,  630. 

8.  CONSTITUTIONAL  LAW — Insane  Person  Acquitted  of  Crime, 
Statute  Authorizing  Imprisonment  of. — A  statute  declaring  that  when 
any  person  indicted  or  informed  against  for  an  offense  shall  be  ac- 
quitted by  reason  of  insanity,  the  jury  giving  their  verdict  of  not 
guilty   shall   state   that   it   was  given   for   such   cause,   and   thereupon 
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if  the  discharge  or  going  at  large  of  such  person  is  manifestly  tlan- 
gorous  to  the  peace  and  safety  of  the  community,  the  court  may  ordtr 
him  to  be  committed  to  prison,  is  not  forbidden  by  the  constitutiou 
of  the  United  States  or  the  constitution  of  Washington.  (Wash.) 
In   re   Brown,   808. 

9.  CONSTITUTIONAL  LAW— Estates  of  Decedents,  Imposition 
of  Fees  Eegiilated  by  the  Value  of  the  Estate. — A  statute  imposin;^ 
on  estates  iu  probate  graduated  fees  regulated  by  the  value  of  th<> 
estate,  cannot  be  sustained  under  a  constitution  providing  for  the 
taxation  of  property  in  proportion  to  its  value,  and  that  all  of  thi' 
taxes  shall  be  uniform  iu  respect  to  persons  and  property  within 
the  jurisdiction  of  the  body  levying  the  same.  (Wash.)  State  v. 
<  'ase,  874. 

10.  CONSTITUTIONAL  LAW.— A  statute  providing  that  all  fruit, 
green  and  dried,  contained  in  boxes,  barrels,  or  packages,  which  shall 
be  sliipped  or  offered  for  shipment  in  thj  state,  shall  aave  stamped, 
branded,  stenciled,  or  labeled  in  a  conspicuous  place  on  the  outside 
thereof,  in  clear,  legible  letters,  a  statement  truly  dejignating  the 
count;  and  immediate  locality  in  which  the  fruit  was  grown,  is  not 
"n  exercise  of  the  police  power,  and  is  void  as  an  unconstitutional 
invasion  of  liberty.     (Cal.)     Ex  parte  Hayden,  183. 

11.  CONSTITUTIONAL  LAW— Regulation  of  Sale  of  Milk.— It  is 
competent  for  the  city  of  St.  Louis  to  fix,  by  ordinance,  the  standard 
of  (piality  of  milk  sold  within  the  municipality,  and  to  prohibit  th<> 
sale  of  milk  of  a  quality  inferior  to  that  standard.  (Mo.)  St.  Louis 
V.  Liessing,  774.         ^ 

12.  CONSTITUTIONAL  LAW— Eegulation  of  Sale  of  Milk.— An 
ordinance  which  fixes  the  stamlard  of  quality  of  milk  sold  in  the 
city,  prescribes  the  method  by  which  the  milk  is  to  be  tested,  and 
charges  the  city  chemist  with  the  duty  of  analyzing  milk  subniitte<l 
to  him  by  inspectors,  which  analysis  is  not  conclusive,  is  not  uncon- 
stitutional as  committing  to  a  single  officer  absolute  power  in  con 
trolling  a  net-essary  article  of  food.      (Mo.)      St.  L  uis  v.  Ijiessing,  774. 

13.  CONSTITUTIONAL  LAW— Rcgulaion  of  Sale  of  Milk.— An 
ordinance  exacting  a  registration  fee  of  one  dollar  ])cr  aniuun  from 
milk  venders,  and  an  occupation  tax  of  two  dollars  and  a  half  for 
each  six  months  of  the  year,  and  twenty-five  dollars  from  wholesalers, 
is    not    oppressivi".      (Mo.)      St.    Louis    v.    Liessing,    774. 

14.  CONSTITUTIONAL  LAW— Ordinance  Invalid  in  Part.— The 
provision  of  an  ordinance  making  it  a  crime  to  sfdl  milk  below  a 
specified  standard,  if  severable  from  and  not  dependent  upon  other 
invalid  provisions  of  the  enactment,  may  be  susceptible  of  enforce 
ment.      (Mo.)      St.  Louis  v.  Liessing,  774. 

See  Animals;   Eminent    Domain;    Fish. 
Note. 

Constitutional  Law,  damage  to  property  by  change  of  grade  of  street. 
itll. 
damage   to   property   by   erection   of  objectionable    buildings,   91  t. 
damage  to  proj),-rty  by  fiooding  of  land,  9 Hi. 
damage   to  property   by    imposition    of   additional   servitude    on    a 

street,  913. 
damage    to   i>roperty   by    interference   with    the   right   of   afci-ss   to, 

912. 
damage   to   propt'rtv   bv   noises,   smoke,  and    cindors   from    rail\va\  . 

914. 
daniagf   to   [)ropcrty  by   obstruction   of   light    and   air,   912. 
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Constitutional  Law,  damage  to  property  by  obstruction  of,  or  inter- 
ference with,  the  right  of  access  to  public  street,  911,  912. 

damage  to  property  by  obstruction  of  street  on  which  it  does 
not  front,  012. 

damage   to   property  by  the   removal   of   lateral  support,  917. 

damage   to  property  by  vacation  of   street  or  highway,  913. 

damage  to  property    considering  benefits  as  an  offset  to,  910. 

damage  to  property,  discomfort  or  annoyance  to  persons,  when 
not   considered,   909. 

damage  to  propertv  for  which  no  compensation  has  been  made, 
908. 

damage    to    property     from    taking    a    part    thereof,    910. 

damage    to   property     must    be    special   to    each    owner,   912. 

damage  to  property,  nominal  will  not  be  considered,  909. 

damage   to  property,  special  injury,   whether   essential   to,  909. 

damage  to  property,  the  making  of  noises  by  a  railway  does 
not  amount  to,  910. 

damage  to  property,  test  of  what  amounts  to,  908. 

damage  to  property,  whether  may  exist  for  injuries  for  which 
no   action   could  be   sustained,   907. 

damage  of  right  appurtenant  to  property,  compensation  must 
be  paid  for,  907. 

damaging  of  property  does  not  necessarily  involve  direct  phy- 
sical  injury,  906. 

damaging  of  property  for  public  use,  what  amounts  to,  906. 

damaging  of  property,  history  of  constitutions  and  legislation 
requiring  compensation  for,  907. 

guaranty  against  taking  property  without  compensation,  origin 
of  in  the  common  law,  905. 

''taking,"  meaning  of  when  used  in  a  constitutional  limitation, 
905. 

taking   of    property,   physical   injuries    which    amount    to,   906. 

taking    of    property,    what    amounts    to,    905. 

CONTRACTS. 

In  General. 

1.  CONTRACTS — When  Consummated. — If  the  parties  to  a  con- 
tract intend  that  it  shall  be  closed  and  consummated  prior  to  the 
formal  signing  of  a  written  draft,  the  terms  having  been  mutually 
understood  and  agreed  upon,  the  parties  will  be  bound  by  the  contract 
actually  made,  although  it  is  not  reduced  to  writing,  but  if  the  par- 
ties do  not  intend  to  close  the  contract  until  it  shall  be  fully  ex- 
pressed in  writing,  then  there  is  no  completed  contract  until  the 
agreement  is  reduced  to  writing  and  signed.  (Wyo.)  Summers  v. 
Mutual  Life  Ins,  Co.,  992. 

2.  CONTRACTS.— The  Meeting  of  Minds,  which  is  essential  to 
the  formation  of  a  contract,  is  not  determined  by  the  secret  inten- 
tions of  the  parties,  but  by  their  expressed  intentions,  which  may 
be  wholly  at  variance  with  the  former.  (Mich.)  Hudson  v.  Co- 
lumbian Ttransfer  Co.,  679. 

3.  WRITINGS,  When  to  be  Construed  Together. — Two  written 
agreements  between  the  same  parties  and  the  checks  given  by  the 
one  to  the  other  pursuant  to  such  agreements  form  substantial  parts 
of  the  same  contract,  and  should  be  construed  together.  (Cal.)  Getz 
Bros.  &  Co.  V.  Federal  Salt  Co.,  114. 

4.  CONTRACTS — Contradictory  Provisions — Evidence  to  Explain. 
If  a  contract  contains  two  inci  isistent  and  contradictory  descrip- 
tions  of   time   for   its   operation,    eacli   of    wliieli   is   perfectly   clear    in 
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itself,  parol  evidence  is  admissible  not  to  vary  the  contract  or  make 
one  for  the  parties,  but  to  make  clear  what  the  contriet  really  is. 
(Miss.)  Traders'  Ins.  Co.  v.  Edwards  Post  No.  22,  Grand  Army  of 
the  Kepublie,  699. 

5.  CONTKACTS. — The  Mere  Fact  that  a  Contract  is  not  Specifi- 
cally Enforceable  does  not  render  it  either  void  or  voidable.  (Cal.) 
Norris  v.  Lilly,  188. 

6.  CONTRACTS  Based  upon  Considerations  Partly  Illegal. — It 
some  of  the  covenants  of  tin  agreement  import  a  base  or  illegal 
consideration  and  the  terms  of  the  contract  are  not  severable,  it  is 
wholly  void.      (Cal.)     Getz  Bros.   &  Co.  v.  Federal  Salt  Co.,  114. 

Jxestraint  of   Trade. 

7.  TRADE,  Contracts  in  Restraint  of  and  in  Violation  of  the 
oherman  Anti-trust  Act. — A  contract  by  which  one  of  the  parties 
sells  to  the  other  all  the  salt  which  the  latter  has  on  hand  and  all 
contracts  or  options  which  he  may  secure  within  two  years,  and 
l)y  which  the  seller  further  stipulates  that  he  will,  for  the  period 
of  two  years,  make  no  purchases  of  salt  except  from  his  vendee,  nor 
import  any  to  the  Pacific  Coast,  and  will  diseourage  all  such  im- 
portation, and  that  if  he  violates  the  contract,  such  seller  will  pay 
live  thousand  dollars  as  liquidated  damages,  is  in  violation  of  tht- 
statutes  of  California  against  the  restraint  of  trade  and  also  of 
the  Sherman  anti-trust  act,  and  cheeks  given  as  part  of  the  con- 
Mutraiion  tor  the  making  of  such  contract  are  not  enforceable.  (Cal.) 
(ietz  Bros.  &  Co.  v.  Federal  Salt  Co.,  114. 

See  Damages,  3-5. 

CONTRIBUTION. 

1.  CONTRIBUTION,  General  Right  of.— When  several  are  equally 
liable  for  the  same  act,  and  one  is  compelled  to  pay  the  whole,  he 
may  have  contribution  against  the  others  to  obtain  from  them  the 
payment  oi  their  respective  shares.  (Mass.)  I'utuam  v.  Misochi. 
048. 

2.  CORPORATION — Stockholders,  Right  of  One  Against  Another 
to  Contribution. — A  stockholder  who  has  been  compelled  to  pay  more 
than  his  sliare  of  the  debts  of  the  corporation  may  maintain  an  ac- 
tion against  his  eostockholders  for  contribution.  This  rule  is  ii[i- 
plicabie,  though  the  corporation  is  organized  under  the  laws  of  an 
other  stat<'  under  whose  statutes  the  liability  which  was  enforced 
ugainst  the  piaiutilf  was  created,  and  he,  after  satisfying  the  judg- 
ment against  him  in  that  state,  made  no  demand  of  the  corporation 
and   tooK    no  action   against   it.      (Mass.)      Putnam   v.   Misochi.   li4.S. 

CONVEYANCES. 

See    DeiMJs. 

CONVICTS. 
1.     CONVICT'S  ESTATE— Status  of  Convicted  Murderer. — A  con 

%icted  murderer  who  has  been  sentenced  to  death  under  a  statute 
providing  that  the  death  penalty  shall  be  inflicted  at  a  time  to 
be  appointed  by  the  governor  after  the  expiration  of  one  year  I'rorn 
the  time  of  conviction  is  not,  tluring  the  time  of  his  detention  in 
the  penitentiary  after  conviction,  legally  dead,  nor  rendered  incapa- 
ble of  managing  his  own  estate.  Such  a  sentence  is  not  one  of  im- 
prisonment for  life,  or  for  a  term  It  ss  than  natural  lite.  (Kan.; 
•  !ray  v.  Stewart,  461. 
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2.  JCTDGMENTS  Against  Convicts — Dormancy. — If,  while  a  con- 
victed murderer  sentenced  to  death  is  in  prison,  his  land  is  sold  un- 
der a  judgment  rendered  before  his  imprisonment,  and  the  sale  is 
confirmed  and  a  deed  issued,  the  judgment  is  not  dormant  by  rea- 
son of  such  imprisonment,  and  the  proceedings  and  deed  are  valid. 
(Kan.)     Gray  v.  Stewart,  461. 

CORPORATIONS. 

In  General.  ' 

1.  CORPORATION,  Increase  of  Capital  Stock  of — Notice  Required 
by  the  Constitution  and  Statute  cannot  be  Waived. — If  th^  constitu- 
tion and  statutes  of  a  state  proviae  that  the  capital  stock  of  a  cor- 
poration cannot  be  increased  without  the  consent  of  the  persons 
holding  the  larger  amoun*  in  value  of  the  stock  r.t  meeting  called 
for  that  purpose,  giving  sixty  days'  jiublic  notice  as  may  be  pro- 
vided by  law,  a  meeting  without  such  notice  at  which  all  the  stock- 
fiolders  and  the  subscribers  for  stock  are  present  and  sign  a  written 
consent  to  such  increase  is  entirely  inadequate.  (Cal.)  Navajo 
Mining  etc.  Co.  v.  Curry,  176. 

2.  CORPORATIONS,  Directors  of,  Liability  of  for  Committing 
Management  to  Its  President. — The  directors  of  a  corporation  are 
not  excused  from  liability  resulting  from  their  committing  the  man- 
agement of  the  corporation  to  its  president  on  the  ground  that  they 
believed  him  to  be  honest,  faithful,  and  competent,  and  had  reason 
for  such  belief,  and  no  reasonable  ground  to  believe  that  he  was 
misappropriating  funds  to  his  own  use  or  to  the  loss  and  detriment 
of  the  stockholders.     (Ark.)     Fletcher  v.  Eagle,  100. 

3.  CORPORATIONS — Contracts  —  Presumption. — If  an  executed 
contract  is  under  the  seal  and  bears  the  signature  of  the  corpora- 
tion and  its  officers,  it  will  be  presumed  not  only  that  the  contract 
was  in  fact  made  and  executed  by  the  corporation,  but  also  that  its 
officers  had  power  to  make  it.  (Iowa.)  Wisconsin  Lumber  Co.  v. 
Greene  etc.  Tel.  Co.,  387. 

4.  CORPORATIONS — Estoppel. — A  corporation  cannot  accept  and 
ratify  contracts  in  so  far  as  they  are  beneficial  to  it,  and  repudiate 
them  in  so  far  -  i  they  impose  any  liability  on  it,  on  the  ground  of 
want  of  authority  in  its  officers  to  make  such  contracts.  (Iowa.) 
Wisconsin  Lumber  Co.  v.  Greene  etc.  Tel.  Co.,  387. 

5.  CORPORATIONS — Power  to  Repurchase  Stock. — A  corpora- 
tion has  power,  in  the  absence  of  charter  restrictions,  to  make 
valid  contracts  for  the  repurchase  of  its  own  stock.  (Iowa.)  Wis- 
consin  Lumber   Co.   v.   Greene   etc.   Tel.   Co.,   387. 

6.  CORPORATIONS — Contracts— Ultra  Vires.— A  contract  be- 
tween a  corporation  and  certain  of  its  stockholders  to  pay  dividends 
in  passes,  and  in  case  of  sale  of  its  franchise  to  repurchase  their 
stock  is  not  ultra  vires  and  voiti  as  against  public  policy,  where  the 
corporation  is  not  insolvent  and  no  fraud  is  shown.  (Iowa.)  Wis- 
consin Lumber  Co.  v.  Greene  etc.  Tel.  Co.,  387. 

7.  CORPORATIONS— Ultra  Vires  Contracts. — The  plea  of  ultra 
vires  is  not  favored,  and  when  a  corporation  has  received  the  bene- 
fits growing  out  of  a  contract,  it  will  be  enforced  against  the  cor- 
poration unless  entered  into  through  fraud,  or  there  are  persuasive 
considerations  of  public  policy  involved.  (Iowa.)  Wisconsin  Lum- 
ber Co.  V.  Greene  etc.  Tel,  Co.,  387. 

Meligious  Corporations — Dissolution  and  Reorganization. 

8.  CORPORATIONS,    RELIGIOUS— Dissolution    and    Reorganiza- 
tion.— The    members    of    an    insolvent    and    dormant    church    corpora- 
Am.  St.  Rei>..  Vol.  1011—6(1 


1042  Index. 

tion  may,  in  the  absence  of  fratid,  incorporate  a  new  organization 
for  the  promotion  of  the  same  purposes  to  which  the  old  one  was 
dedicated,  without  becoming  chargeable  with  its  debts  and  obliga- 
tions, provided  there  is  a  bona  fide  intention  to  make  a  new  and 
independent  organization,  and  not  to  take  over,  absorb,  or  convert 
to  its  use  the  property  or  assets  of  ^he  old  corporation  to  the 
l)reiudiee  of  its  creditors.  (Iowa.)  Allen  v.  North  Des  Moines  M. 
K.  Church,  366. 

9.  CORPORATIONS — Dissolntion  and  Reorganization — Liability. 
If  a  new  corporation  takes  over  the  property  of  its  insolvent  predeces- 
sor, it  is  not,  gererally  speaking,  liable  to  the  creditors  of  the 
latter,  as  a  debtor,  but  only  as  a  trustee.  (Iowa.)  Allen  v.  North 
Des  Moines  M.  E.  Church,  .366. 

10.  CORPORATIONS,  RELIGIOUS— LiabiUty  of  Members.— A 
creditor  of  a  religious  corporation  is  not  a  creditor  of  its  indi- 
vidual members,  and  has  no  right  of  action  against  them  aa  Buch. 
(Iowa.)     Allen  v.  North  Des  Moines  M.  E.  Churcli,  366. 

See  Commerce,  3-4;  Contribution,  2;  Franeuise. 

Note. 

Corporations,  Religious.     See  Eeligious  Associations. 

COSTS. 
COSTS. — When   an   Executor  Brings   a   Suit   to   determine   the 
rights  of  a  person  who  claims  a  share  in  the  estate,  but  who  in  fact 
has  no   interest   therein,   costs  should   not   be   imposed  on  the   estate. 
(Mich.)     Van  Derlyn  v.  Mack,  669. 

See  Garnishment,  5;   States,  2. 

COTENANCY. 

See  Tenancy  in  Common. 
Note. 
Cotenancy,  adverse  possession  by  cotcnant,  burden  of  proving,  610. 

adverse   possession   l)y   cotenant   does   not   result   from   the   mere 
receipt   of   a   conveyance   in   severalty,   616. 

adverse    possession    by    cotenant    founded    on    a    bond    for    title, 
613. 

adverse   possession   by   cotenant   founded   on   a   conveyance   with 
covenant    of   warranty,    611. 

adverse  possession  by  cotenant  founded  on  a  conveyance  without 
warranty,    612. 

adverse   possession   by  cotenant   founded   on   a  judgment,  613. 

adverse   possession   by  cotenant   founded   on   a   judicial   or   execu- 
tion sale,  61.S. 

adverse  possession  by  cotenant  founder!  on  a  quitclaim  deed,  614. 

adverse  possession   by  cotenant  founded   on  an   unrecorded   deed, 
614. 

adverse  possession  by  cotenant  not  taken  under  a  conveyance  in 
severalty,  617. 

adverse    possession    by    cotenant,    notice    of,    actual    is    not    in- 
dispensable,   620. 

adverse  possession  by  cotenant,  notice  of  character  of,  623,  624. 

adverse  possession   by  cotenant,  notoriety  requisite   to,  625. 

adverse  j)os8ession  by  cotenant,  prescriptive  title  may  be  created 
by,  610. 

ad%'erse   possession    bv   eot'nant,   the    presumption    is   against,    tiOD, 
610. 
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Cotenancy,  adverse  possession  by  cotenant  under  a  conveyance  by  a 

stranger  to  the  cotenancy,  615. 
adverse  possession  by  cotenant  under  a  conveyance  in  severalty, 

whether  depends  on  his  ignorance  of  the  state  of  the  title, 

616. 
adverse    possession    by    one    cotenant    against    another    does    not 

necessarily  result  from  an   exclusive   possession,  620. 
adverse    possession    by    one    cotenant    against    another,    evidence 

of,  when  sufficient,  618,  619. 
adverse   possession    by   one   cotenant   against   another,   notice   of, 

necessity  for,  623-627. 
conveyance   by   one   cotenant   with   covenants   of   warranty,   pre- 
sumption  from   possession   founded   upon,    611. 
conveyance    in    severalty    by    one    cotenant,    adverse    possession 

founded  upon,  611,  612. 
conveyance    in    severalty    by    one    cotenant,    adverse    possession 

founded  upon,  the  North  Carolina  rule,  614. 
conveyance    of    quitclaim    by    one    cotenant,    adverse    possession 

founded   upon,   614. 
conveyance  unrecorded  by  a  cotenant,  adverse  possession  founded 

upon,   614. 
entry   upon    property   by   a    cotenant    when    presumed    to    be    as 

a  claimant  in  severalty,  611. 
exclusive  possession  by  one   cotenant   is  not   necessarily  adverse 

to  the  others,  620. 
notice    of    adverse    possession    by    cotenant,    necessity    for    and 

sufficiency   of,   623-627. 
ouster  of  cotenant  by  entry  under  conveyance  with  covenants  of 

warranty,  611. 
ouster  of  cotenant  does  not  result  from  the  mere  acceptance  of 

a  conveyance  in  severalty,  616. 
ouster  of  cotenant  under  conveyances  in  severalty,  at  what  time 

deemed  to  take  place,  616. 
ouster   of   cotenant,   whether   depends   on   ignorance   of   the   true 

state  of  the  title,  616. 
ouster  of  one  cotenant  by  another,  acts  essential  to,  618. 
ouster   of   one   cotenant   by  another  by  refusal   of   the   latter   to 

let  the  former  in  possession,  621. 
ouster  of  one  cotenant  by  another,  evidence  of,  when  sufficient, 

618,  619. 
ouster  of  one   cotenant  by  another  may  be  of  part  only  of  the 

common  property,  610, 
ouster   of   one   cotenant   by   another,   notoriety   essential   to,   618, 

619. 
ouster  of  one  cotenant  by  another,  possibility  of,  610. 
ouster  of  one   cotenant  by  another  by  the  taking  of  the   entire 

rents  and  profits,  621. 
ouster  of  one  cotenant  by  another,  various  acts  as  evidence  of, 

622. 
possession,   right    of   fellow-cotenants   to    assume   that    it   is   not 

adverse,    609. 
possession,  rights  of  the  several  cotenants  in,  609. 
rents  and  profits,  the  exclusive  taking  of  by  one  cotenant  is  not 

necessarily  au  ouster  of  the  others,  621. 

COUNTEECLAIM. 

See   Setoff  and   Countrrclaim. 
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CEIMINAI.   LAW. 

Corpus    Velirti. 

1.  CRIMINAIi  LAW — Corpus  Delicti.— The  corpus  delicti  con- 
sists of  two  essential  elements,  which  are,  the  f&ct  of  death,  and 
the  criminal  agency  of  some  person  as  to  the  cause  of  death.  (111.) 
Floch  V.  People,  327. 

2.  CRIMINAL  LAW.— The  Corpus  Delicti  must  be  clearly  estab- 
lished, but  it  may  be  proved  by  circumstantial  evidence  alone.  (111.) 
Tloch  V.  People,  327. 

Evidence. 

3.  CEIIvnNAL  LAW — Other  Crimes,  Evidence  of  Conspiracy  to 
Commit. — Where,  on  a  trial  for  murder,  there  is  evidence  to  show- 
that  the  decedent,  while  acting  as  a  policeman,  but  not  wearing  any 
uniform,  was  shot  and  killed  by  the  defendant,  evidence  is  properly 
admitted  to  the  effect  that  the  defendant  and  others  were  a  party 
of  burglars  on  their  return  from  the  scene  of  a  proposed,  but 
abandoned,  burglary,  having  burglars'  tools  in  their  possession,  be- 
cause such  evidence  justifies  the  infereace  that  the  defendant  did 
not  act  in  selt-defense  against  one  who  is  not  in  uniform  and  did 
not  annonnce  himself  as  an  officer,  and  that  the  officer  in  what  he 
did,  ineluding  the  firing  off  of  his  own  pistol,  did  nothing  more  than 
Ills   duty  under  the   circumstances.     (Cal.)     People   v.   Woods,   151. 

4.  CRIMINAL  LAW,  Evidence  of  Other  Attempted  Crimes. — In 
u  trial  for  murder  in  the  shooting  and  killing  of  a  policeman,  evi- 
dence is  properly  admitted  that  just  prior  to  such  shooting  the 
defendant  and  two  others  attempted  to  rob  a  third  person,  whose 
outcry  and  the  consequent  flight  of  the  trio  attracterl  the  attention 
of  the  policeman  and  brought  on  the  encounter  resulting  in  his 
death.  These  facts,  immediately  preceding  and  leading  up  to  the 
I'ommission  of  the  crime,  are  a  part  of  the  res  gestae.  (Cal.)  People 
V.    Woods,    151. 

5.  CRIMINAL  LAW — Statements  Made  by  Accused  as  Evidence. 
Admitting   in   evidence   statements  made   by   an   accused,   in   cxplana 
tion   of   certain   of    his   acts,   after   Se  ^^g   warned    that    whatever    he 
said  might  be  used  against  him  is  not  error.     (111.)     Hoch  v.  People, 
327. 

Misconduct   of  Counsel. 

6.  CRIMINAL  TRIAL — Alleged  Misconduct  of  Prosecuting  At- 
torney.—  Where  the  defendant  on  trial  for  murder  was  designated  in 
the  indictment  F.  W.  alias  S.  L.  F.,  and  his  motion  to  strike  the 
alias  from  the  indictment  being  denied  the  court  instructed  the 
clerk  not  to  read  tlie  words  "alias  S.  L.  F. "  to  the  jury,  the  fact 
that  the  prosecuting  attorney  in  his  openin^j  statement  spoke  ot  the 
defendant  F.  \V.  alias  S.  Ij.  F.,  but  on  objection,  asked  pardon,  does 
not  constitute  such  misconduct  as  to  entitle  the  defendant  to  a 
new  trial.     (Cal.)     People  v.  Woods,  151. 

Sentence. 

7.  CRIMINAL  LAW — Sentence — Suflftciency  of  as  Judgment. — 
If  the  verdict  <letermiiies  the  cliaracter  of  the  crime  and  the  pi'nalty, 
the  sentence  by  the  court  upon  the  verdict  is  a  judicial  determina- 
tion of  the  fact  of  tne  defendant's  'Conviction,  and  is  suflicicnt  as  a 
judgment.      (111.)      Iliggins  v.   iliggins,  327. 

See  Insane  I'crsons;   Jurors. 
\o» 
Crops.      See   Crowing  Crops. 
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DAMAGES. 
In  General. 

1.  DAMAGES  FOR  PERSONAL  INJURT— Size  of  Family.— In 
action  for  personal  injuries  claimed  to  have  been  suffered  from  the 
defendant's  negligence,  it  is  error  to  permit  the  plaintiff  to  prove 
the  size  of  his  family,  and  thereby  show  that  it  consists  of  ten  or 
twelve  persons.  It  will  be  presumed  that  this  evidence  aroused 
the  sympathy  of  the  jury  and  enhanced  the  damages  beyond  the 
amount  which  the  law  permits.  (Ark.)  St.  Louis  etc.  Ky.  Co.  v. 
Adams,  85. 

2.  DAMAGES — Measure  of  Discretion  of  Jury. — The  amount  of 
damages  to  be  awarded  in  a  case  involving  the  consideration  of 
both  physical  and  mental  pain  and  suffering  is  peculiarly  a  matter 
for  the  jury,  and  its  verdict  must  stand  unless  grossly  excessive. 
(Miss.)     Yazoo  etc.  R.  E.  Co.  v.  Grant,  723. 

3.  CONTRACTS — Breach — Damages. — Upon  the  breach  of  a  con- 
tract the  damages  recoverable  are  such  as  may  fairly  and  reason- 
ably be  considered  either  as  arising  naturally  from  such  breach,  or 
such  as  may  reasonably  be  supposed  to  have  been  in  contemplation 
of  both  parties  at  the  time  they  made  the  contract  as  the  probable 
result  of  a  breach  of  it.  (Aliss.)  American  Express  Co.  v.  Jennings. 
710. 

4.  CONTRACTS — Breach  —  Special  Circumstances  —  Measure  of 
Damages. — If  the  special  circumstances  under  which  a  contract  is 
made  are  known  to  both  parties,  the  damages  resulting  from  its 
breach,  which  they  would  reasonably  contemplate,  would  be  the 
amount  of  injury  which  would  ordinarily  follow  from  the  breach 
under  the  special  circumstances  so  kpown,  but  if  such  special  cir- 
cumstances are  unknown  to  the  party  breaking  the  contract,  he  can 
only  be  supposed  to  have  had  in  contemplation  the  amount  of  in- 
jury which  would  arise  generally  from  such  breach,  not  affected  by 
the  special  circumstances.  (Miss.)  American  Express  Co.  v.  Jen- 
nings, 710. 

5.  CONTRACTS — Breach — Damages — Notice  of  Special  Circum- 
stances.— To  hold  one  of  the  parties  to  a  contract  to  extraonlinary 
damages  for  its  breach,  it  is  necessary  that  at  the  time  or  before 
the  contract  was  made,  he  should  have  had  notice  of  the  exceptional 
circumstances  that  may  warrant  them  and  under  which  the  contract 
is  made.     (Miss.)     American  Express  Co.  v.  Jennings,  710. 

Eemitting  Amount  hy  Appellate  Court. 

6.  DAMAGES,  Allov.ing  Plaintiff  to  Remit  and  then  Affirm  the 
Judgment. —  Where  evidence  has  been  erroneously  admitted  tending 
to  enhance  the  amount  of  plaintiff's  damages,  but  there  is  no  doubt 
of  his  right  of  recovery,  the  appellate  court  may,  in  its  discretion, 
name  a  sum  whici.  is  clearly  not  excessive,  and,  as  a  matter  of 
grace  to  the  plaintiff,  allow  him  to  accept  judgment  for  that  sura 
instead  of  a  new  trial.  (Ark.)  St.  Louis  etc.  Ey.  Co.  v.  Adauis, 
85. 

See  Sales,  3-5. 

Note, 

Damages.     See    Constitutional    Law. 

DECLARATIONS. 

See    Evidence,    6-10. 
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DEEDS. 

In  General. 

1.  A  CONVEYANCE,  the  Consideration  of  Which  Is  the  Promise 

of  the  Grantee  to  Support  the  Grantor,  though  auch  promise  caunot 
1)6  specifically  enforced,  is  valid  and  cannot  be  rescinded  at  the  in- 
stance of  the  former  ii  the  latter  has  performed,  or  is  in  good  faith 
engaged  in  the  performance  of  the  promise.  [Overruling  Grimmer 
V.  Carlton,  M  Cal.  189,  27  Am.  St.  Rep.  171,  28  Pac.  1043.]  (Cal.) 
.NTorris  v.  Lilly,  188. 

2.  CONVEYANCE  by  One  Disseised.— Prior  to  the  statue  of  1891 
a  conveyance  by  a  disseised  person,  unless  delivered  upon  the  prem- 
ises, was  inoperative  to  pass   his   interest.     (Mass.)     Joyce   v.   Dyer, 

no3. 

3.  DEEDS — Building  Restrictions. — A  restriction  in  a  deed  that 
the  premises  shall  not  be  occupied  "except  for  one  dwelling-house 
to  each  lot,"  is  violated  by  the  erection  of  a  two-story  building  de- 
i^igned  for  two  dwellings,  one  to  occupy  the  ground  floor  and  one 
the  second  floor,  and  each  to  have  a  separate  entrance.  (Mich.) 
Harris  v.  Eoraback,  681. 

Delivery — Eegiatratiou. 

4.  DEED. — The  Delivery  of  a  Deed  may  be  by  acts  or  words  or 
both,  or  by  one  without  the  other;  but  what  is  said  or  done  must 
clearly  manifest  the  inter  on  of  the  grantor  and  the  grantee  that 
the  deed  shall  at  once  become  operative  to  pass  the  title  to  the  land 
conveyed  and  that  the  grantor  shall  lose  all  control  of  it.  (111.) 
Creighton  v.  Eoe,  310. 

5.  DEED,  Delivery  of. — In  the  Case  of  a  Voluntary  Settlement 
the  law  makes  a  stronger  presumption  in  favor  of  ilelivery  than  in 
the  ordinary  case  of  bargain  and  sale,  for  the  reason  that  it  is  an 
attempt  on  the  part  of  the  grantor  to  make  a  settlement.  (HI.; 
Creighton  v.  lioe,  310. 

6.  DEEDS,   Delivery   of. — The   Placing   of   Record   by   a   Grantor 

of  a  Voluntary  Conveyance  to  his  daughter  raises  a  presumption  of 
its  delivery,  though  he  retained  possession  of  the  property  as  his 
own.     (111.)      Creighton  v.  Eoe,  310. 

Grant  of  I'iynbcr. 

7.  TIMBER,  Effect  of  Grant  of  with  a  Provision  for  Removal 
Within  a  Tune  Specilied. — A  grant  of  all  the  timber  standing,  lyiny, 
or  being  on  a  specified  tract  of  land,  providing  that  the  grantor 
will  remove  it  within  ten  years,  and  if  he  does  not  do  so,  that  he 
will  pay  a  designated  yearly  rental  for  the  privilege  of  removal, 
is  an  absolute  contract  lor  the  sale  of  Hiich  timber,  and  the  failure 
to  remove  it  within  the  time  stipulated  does  not  devest  the  purcha^^er 
of  his  title,  though  he  has  not  paid  rent  for  the  subsequent  period. 
(Cal.)      Petirson  v.  {iil)l)S,  1U7. 

8.  TIMBER,  Contract  to  Remove,  When  not  Affected  by  the  Prior 
Intention  of  the  Parties. — A  gr.-mt  of  the  timber  on  a  specified  tract 
(if  laud  containing  an  agreement  to  remove  it  within  a  time  speeified. 
:iiid  if  iiol  so  removed,  to  p;iy  rent,  is  not  controlled  or  affected  by 
proof  that  it  was  the  intention  of  the  parties  that  the  vendees  should 
conimenie  t!ie  removal  within  three  years  from  the  date  of  the  iu- 
slrumeut.      (^Cal.)      Peterson  v.  Gil)b8,  107. 

See  .\ckno\vledgineut3. 
Vote. 
Detinne   ]>y   mortgngee   of   chat  i  els,    \'>?>. 
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DIVORCE. 

1.  DIVORCE. — Whether  the  Plaintiff  had  an  Alleged  Cause  for 
Divorce  or  whether  the  allegations  of  his  bill  and  the  proofs  to 
sustain  them  were  true  or  not  does  not  aftect  the  validity  of  the 
decree  of  divorce,  if  the  court  had  jurisdiction  to  enter  it.  (111.) 
Forrest  v.  Fey,  2i9. 

2.  DIVORCE,  Decree  of,  Presmnption  of  Jurisdiction. — Where  a 
court  of  general  jurisdiction  proceeds  to  adjudicate  a  cause,  tht.^re 
is  a  presumption  of  jurisdiction,  but  this  presumption  applies  only 
when  the  record  is  silent  on  the  question,  and  if  there  is  an  affirma- 
tive showing  in  he  record  that  there  is  no  jurisdiction,  the  judg- 
ment  or  decree  is  void.     (111.)     Forrest  v.  Fey,  249. 

3.  DIVORCE  Granted  in  Another  State. — Where  a  transcript  of 
a  decree  entered  in  another  state,  duly  certified,  is  offered  in  evi- 
dence in  this  state,  no  questions  are  open  to  inquiry  except  those 
of    jurisdiction.     (111.)     Forrest    v.    Fey,    249. 

4.  DIVORCE  in  Another  State,  Conclusiveness  of. — A  decree  of 
divorce  entered  in  another  state,  if  the  court  has  jurisdiction,  ha«j 
the  same  effect  in  every  other  state  as  ju  the  state  where  rendered, 
and  is  conclusive  of  the  merits  of  the  controversy,  no  matter  what 
fraud  may  have  intervened.     (111.)     Forrest  v.  Fey,  249. 

5.  DIVORCE,  Decree  of  in  a  Sister  State,  When  Void. — If  a 
decree  of  divorce  is  granted  in  another  state  against  a  nonresident 
defendant,  and  it  appears  that  service  of  process  was  by  publica- 
tion, and  the  statute  of  the  state,  to  authorize  such  publication, 
required  an  affidavit  of  such  nonresidance,  and  the  draft  of  affidavit 
found  among  the  papers  is  neither  signed  by  the  proper  deponent 
nor  by  any  officer  purporting  to  administer  an  oath,  the  court  was 
without  jurisdiction,  and  the  decree  is  void.  (HI.)  Forrest  v. 
Fey.  249. 

Note. 

Divorce,   decree  of,  effect  which  must  be   given  to  in  another  state, 
255. 

DOWER. 

See   Husband   and   Wife,   1-7. 

EASEMENT. 

EASEMENT. — An  Easement  is  an  Interest  in  land;   it  is  an 

estate — a  dominant  estate  imposed  upon  a  servient  tenement.  (Md.) 
Consolidated  Gas  Co.  v.  Mayor  etc.  of  Baltimore,  584. 

See  Trespass. 

EAVES. 

See  Trespass. 

EMINENT  DOMAIN, 

In  General. 

1.  EMINENT  DOMAIN — Power  of  the  Legislature  and  the  Courts. 

It  is  for  the  legislature,  and  not  for  the  courts,  to  say  whether  there 
is  any  such  demand  or  exigency  in  a  locality  for  electric  lights  as 
will  justify  the  exercise  of  the  right  of  eminent  domain.  (Me.) 
Brown  v.  Gerald,  526. 

2.  EMINENT  DOMAIN. — When  a  corporation  is  authorized  by 
the  legislature  to  exorcise  the  right  of  eminent  domain  for  several 
purposes,    some    of   which    are    constitutional    and    others    not,   with    a 
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discretion  in  the  grantee  to  exercise  the  right  when  and  where  it 
chooses  within  a  large  territory,  it  must  use  its  discretion  in  good 
faith.  Its  actual  purpose  is  open  to  inquiry,  and  if  it  is  not  one  of 
the  constitutional  purposes,  the  exercise  of  the  right  by  it  must  be 
denied  by  the  courts.     (Me.)     Brown  v.  Gerald,  520. 

3.  EMINENT  DOMAIN  and  Governmental  Regulation. — When 
the  legislature  grants  to  a  corporation  the  right  of  eminent  domain, 
and  the  corporation  accepts  and  exercises  the  grant,  it  thereby  im- 
pliedly comes  under  obligation  to  the  public  to  perform  all  those 
duties  in  which  the  public  are  interested  and  to  aid  in  the  perform- 
ance of  which  the  right  of  eminent  domain  was  granted.  It  can  be 
compcllorl  to  perform  them  and  at  reasonable  rates,  and  subjects 
itself  to  public  regulation  and  control,  and  to  the  forfeiture  of  its 
charter  for  the  failure  to  perform.     (Me.)     Brown  v.  Gerald,  526. 

Public   Use. 

4.  EMINENT  DOMAIN,  Purpose  for  Which  the  Exercise  of  the 
Right  of  is  Sought — Power  of  the  Courts  to  Inquire  into. —  When  u 
corporation  seeks  to  exercise  the  riglil  of  eminent  domain,  it  is  within 
the  power  of  the  courts  to  inquire  the  purpose  for  which  the  right 
is  actually  sought,  and  to  determine  from  evilence  aliunde  the  actual 
business  proposed  to  be  conducted,  and  to  deny  the  right  if  such  busi- 
ness is  not  found  to  be  one  for  which  the  power  of  eminent  domain 
may  be  exercised.     (Me.)     Brown  v.  Gerald,  526. 

5.  EMIN:  NT  DOMAIN,  Exercise  of  Power  of,  When  not  Sought 
for  Lighting  Purposes. — A  corporation  which,  though  willing  to  fur- 
nish electricity  for  lighting  purposes,  has  but  one  customer,  and  few 
or  none  in  prospect,  and  which  has  contracted  to  deliver,  to  be  used 
for  power  purposes,  all  the  other  electricity  generated  by  its  plant, 
must  be  held  to  be  engaged  in  generating  and  distributing  electricity 
for  power  purposes,  and  not  for  lighting,  and  hence  is  not  entitled 
to  exercise  the  power  of  eminent  domain  for  lighting  purposes.  (Me.) 
Brown  v.  Gerald,  526. 

6.  EMINENT  DOMAIN,  Public  Use,  What  is  not. — A  public  use 
such  as  justifies  the  taking  of  private  {)roprrty  against  the  will  of 
the  owner  may  not  rest  merely  on  public  benefit,  or  public  interest, 
or  great  public  utility.     (Me.)     Brown  v.  Gerald,  5:io. 

7.  EMINENT  DOMAIN. — A  Use  is  not  Public  Unless  everyoi.i' 
who  has  occasion  has  the  right  to  use.      (iMe.)      Brown  v.  Gerald,  51^'!. 

8.  EMINENT  DOMAIN— A  Use  is  not  Necessarily  Made  a  Pub- 
lic Use  ty  Multiplying  the  Number  of  Persons  Who  niay  Have  Occa- 
sion to  Use. — Thus,  if  the  business  of  generatinfr,  conducting,  and  sell- 
ing electricity  is  carried  on  to  promote  maiuifaoturing  or  mechanical 
purposes,  it  cannot  be  regarded  as  a  public  use  because  a  large  number 
of  persons  may  desire  to  use  such  electricity  for  such  purposes.  (Me.) 
Brown  v.  (irrald.  526. 

9.  EMINENT  DOMAIN — Public  Use — Manufacturing  Purposes.— 
There  is  nothing  in  the  creation  and  ilistriuution  of  ])Ower  for  inaiui- 
facturiiif^  purposes,  no  matter  how  great  their  general  utility,  whicii 
makes  it  alike  proper,  useful,  and  needfid  for  the  government  to  j)ro- 
vide  it,  and  hence  it  does  not  justify  the  exercise  of  the  power 
of  eminent  doniiiin.      (Me.)      Brown  v.  Gerald,  52(',. 

10.  EMINENT  DOMAIN.— Electric  Lighting  for  the  Public  is  u 
public  use,  and  a  corporation  engaged  in  lliat  business  may  properly 
be  grant!  d  the  right  of  eminent  (iomain  for  tiiat  use.  (^I*'-)  Brown 
V.  Gerald,  r.'jn. 

11.  ElMINENT  DOMAIN— Corporation  for  Generating  Electricity, 
When  not  Entitled  to  Exercise  Po.ver  of.^A    corpoiat  ion   am  liun/i  W 
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by  its  charter  to  manufacture,  generate,  sell,  distribute,  and  supply 
electricity  for  lighting,  heat,  railway,  manufacturing,  or  mochanieal 
purposes  in  specified  towns,  but  which  in  fact  is  only  engaged  in  the 
business  specified  in  so  far  as  it  relates  to  manufacturing  and  mechan- 
ical purposes  is  not  entitled  to  exercise  the  right  of  eminent  domain, 
though  the  statute  purports  to  grant  it  that  right,  and  it  has  by  its 
vote  recognized  itself  as  a  quasi  public  corporation  and  pledged  itself 
to  the  performance  of  its  duties  as  such  in  furnishiiig  the  public 
with  electric  light  and  power  and  to  make  all  extensions  necessary 
to  meet  the  public  demand  for  light  and  power.  (Me.)  Brown  v. 
Gerald,  526. 

Damage  to  Property. 

12.  CONSTITUTIONAL  LAW— Damaging  Property,  What  is.— Th(^ 
word  'damaged"  as  used  in  the  provision  of  the  constitution  provid- 
ing that  private  property  shall  not  be  taken  or  damaged  for  public  or 
private  use  without  just  compensation  having  been  first  made  or  paid 
into  court  does  not  give  a  right  of  action  in  a  case  where  the  injury 
would  have  been,  in  the  absence  of  such  word,  damnum  absque  in- 
juria in  ar  action  against  a  natural  person  or  a  private  corporation. 
(Wash.)      Smith  v.  St.  Paul  etc,  By.  Co.,  889, 

13.  RAILWAYS,  When  do  not  Damage  Property  Within  the  Mean- 
ing of  the  Constitution. — A  railway,  the  operation  of  which  on  its  own 
land  by  the  ringing  of  bells,  the  sounding  of  whistles,  and  other 
noises  incident  to  the  running  of  trains,  together  with  the  smoke, 
soot,  fumes  and  cinders  from  its  locomotives,  and  the  jarring  of  the 
earth  by  passing  trains,  lessens  the  value  of  real  property,  does  not 
damage  such  property,  where  the  road  does  not  pass  through  nor 
immediately  adjoining  it,  within  the  meaning  of  the  constitution  de- 
claring that  no  property  shall  be  taken  or  damaged  for  public  or 
private  use  without  just  compensation  being  first  made  or  paid  into 
court.     (Wash.)     Smith  v.  St.  Paul  etc,  Ey,  Co.,  889. 

■  14.  RAILWAYS,  Damage  by  Excavating  Through  Cross-streets.— 
Excavations  by  a  railway  company  through  cross-streets  affecting 
accessibility  to  other  streets  do  not  constitute  damage  to  property 
therein  within  the  meaning  of  the  constitution,  for  which  the  prop- 
erty owner  may  recover,  though  he  uses  such  streets  more  than  anyone 
else.     (Wash.)      Smith  v,  St,  Paul  etc,  Ey.  Co.,  889. 

Note. 

Eminent    Domain,    mortgagee's    right    to    compensation    awarded    iu 
proceediugs   for,   437. 

See   Constitutional   Law. 

EMPLOYEE'S  LIABILITY. 

See  Master  and  Servant. 

ENTIRETIES. 

See  Husband  and  Wife,  1-7. 

EQUITY, 
1.    EQUITY     JURISDICTION — Relief     from     Probate     Decree^ 

Guardianship  Settlement. — A  court  ol  equity  having  jurisdiction  to 
compel  the  settlement  of  a  guardianship  may  and  will  under  a  bill 
for  that  purpose,  and  under  thj  general  prayer,  set  aside  a  decree 
of  oht;  probate  court  discharging  such  guardian  when  it  is  shown 
that  such  uecree  was  obtained  by  him  through  fraud  or  other  iin 
profxjr  conduct.      (Ala.)      Willis  v,  Eice,  26. 
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2.  PROBATE  COURT,  Jurisdiction  of,  Wlien  not  Destroyed  by 
Suit  In  Chancery. — The  assumption  by  a  court  of  equity  of  jurisdic- 
tion in  a  suit  to  correct  a  fraud  and  mistake  in  an  account  of  ad- 
ministrators and  guardians  iloos  not  lift  the  estate  out  of  the  pro- 
bate court,  where  it  is  still  open  and  where  the  exclusive  jurisdic- 
tion of  administering  it  is  lodged  by  the  constitution.  The  estate 
remains  open  in  the  probate  court  for  all  purposes,  subject  only  to 
the  jurisdiction  of  the  court  of  equity  to  purge  the  account  of  fraud 
and  mistake.     (Ark.)     Wallace  v.  Swepston,  94. 

3.  LACHES  in  Proceeding  Against  a  Surety  and  His  Heirs. — A 
delay  of  twenty-four  years  and  nearly  ten  years  after  the  death 
of  a  surety  and  after  the  closing  of  the  estate  in  bringing  suit  by  a 
creditor  against  the  heirs  of  such  surety,  who  have  received  their 
ancestor's  estate,  for  the  satisfaction  of  their  claims  against  him 
as  such  surety,  is  fatal  on  the  ground  of  laches,  though  the  suit  has 
been  brought  within  the  period  of  limitations  against  the  principal 
and  another  surety.     (Ark.)     Wallace  v.  Swepston,  94. 

Note. 

Equity,  jurisdiction  of  to  set  oflF  one  judgment  against  another,  137, 
138. 

ESTATE   OF  DECEDElfT. 
See  Constitutional  Law,  9;  Executors  and  Administrators. 

ESTOPPEL. 
ESTOPPEL    Against    Claim    of    Widowhood. — A    woman    may 
raise  an  estoppel  against  the  assertion  of  her  own   interest  and  the 
claim   of   widowhood   as   readily   as   she   may   estop   herself   from   as- 
serting  any  other  alleged   right.     (Cal.)      Estate   of   Harrington,   118. 

evidence; 

In  General. 

1.  TAX  RECEIPTS,  Unless  Ancient  Documents,  are  not  self- 
proving,  and  must  be  proved  the  same  as  any  other  receipts.  (Ala.) 
'  'hastang  v.  C:hastang,  45. 

2.  EVIDENCE — Contents  of  Letter — Conclusion  of  Court. — The 
(jui'stion  ol'  fact  as  to  whether  a  certain  letter  has  been  destroyed 
is  for  tiie  court,  in  passing  upon  the  s.dinissibility  of  secondary  evi- 
dence of  its  contents,  and  ho  may,  therefore,  properly  state  his 
conclusion  us  to  whether  or  not  the  letter  has  been  destroyed.  (111.) 
I  loch  \-.  I'coplo,  .327. 

3.  EVIDENCE— Pleading  and  Practice. — Under  a  statute  pro- 
viding that  all  aflirnuitive  defenses  must  be  specially  pleaded  or  no- 
tice of  them  giv(  II  uiKler  the  general  issue,  evidence  on  the  part  of 
the  deiendant  railroad  comj)any,  when  it  is  sought  to  recover  against 
it  for  personal  injury,  is  inadmissible  to  show  that  the  plaintiff 
was  traveling  on  a  free  pass  containing  a  stipulation  not  to  hold 
Buch  company  liable  for  an  injury,  when  the  company  has  not  j)leaded 
such  facts  nor  given  notice  thereof  under  the  general  issue.  (Miss.) 
Vazoo  etc.  E.  R.  Co.  v.  (Jrant,  7?-?. 

Judicial  Notice. 

4.  EVIDENCE. — Judicial  Notice  of  Municipal  Ordinances  will  not 

be  taken  liy  the  cuurts  of  Missouri.      (Mo.)      .St.  Louis  v.  Liessing,  774. 

5.  EVIDENCE — Judicial  Notice  of  Local  Laws. — If  a  statute,  lo- 
cal in  its  n:itnre,  e\t<Mids  to  ;ill  ])ers()n3  who  may  come  within  the 
territory  described,  the  courts  will  tak,e  judicial  knowledge  thereof. 
l^Ala.)      Davis  v.  iSlate,  19. 
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Declarations  and  Ses   Gestae. 

6.  EVIDENCE — Res  Gestae. — If  the  Cashier  of  a  Bank,  who  has 
drawn  drafts  on  its  correspondents,  states,  when  questioned  by  the 
bank's  officers,  that  the  drafts  were  drawn  to  cover  proper  charges 
ngainst  an  association,  of  which  he  is  finance  keeper,  and  that  a 
draft  from  it  will  be  deposited  to  cover  the  same,  such  statements 
are  admissible  as  part  of  the  res  gestae  in  an  action  by  the  associa- 
tion to  recover  from  the  bank  the  proceeds  of  a  draft  so  deposited, 
on  the  ground  that  they  have  been  misappropriated  by  the  cashier. 
(Mich.)     Supreme  Tent  K.  of  M.  v.  Port  Hurou  Sav.  Bank,  690. 

7.  EVIDENCE — Declaration  by  Agent  in  His  Own  Interest.— If 
the  cashier  of  a  bank,  who  has  drawn  drafts  on  its  correspondents, 
states,  when  questioned  by  the  bank's  officers,  that  the  drafts  were 
drawn  to  cover  proper  charges  against  an  association,  of  which  he 
is  finance  keeper,  and  that  a  draft  from  it  will  be  deposited  to  cover 
the  same,  such  statements  are  not  admissible  to  establish  a  claim 
by  the  bank  against  the  association  in  an  action  by  the  association 
to  recover  from  the  bank  the  proceeds  of  a  draft  so  deposited,  on 
the  ground  that  they  have  been  misappropriated  by  the  cashier,  if  the 
cashier  was  using  the  draft  to  cover  up  a  deficit  in  his  accounts  and 
his  statements  were  thus  made  in  his  own  interest.  (Mich.)  Su- 
preme Tent  K.  of  M.  v.  Port  Huron  Savings  Bank,  690. 

8.  EVIDENCE — Declaration  of  Woman  Iviade  in  Travail. — Declara- 
tions of  a  mother  made  during  travail  relative  to  the  paternity  of  her 
child  are  admissible  in  bastardy  proceedings.  (Miss.)  Johnson  v. 
Walker,  733. 

Expert    Testimony. 

9.  EVIDENCE  OF  EXPERTS,  When  Inadmissible.— It  is  error 
to  refuse  to  receive  the  evidence  of  an  expert  witness  as  to  whether 
it  was  as  safe  to  have  the  doorway  of  an  elevator  constructed  in 
the  place  charged  as  in  a  different  place,  and  whether  the  plaintiff 
would  have  been  injured  if  a  different  construction  of  the  elevator 
had  been  pursued,  or  whether  the  construction  of  the  doorway  in- 
tlictiiif  the  injury  was  the  usual  and  customary  one  .s  to  such  place, 
when  the  question  of  construction  is  not  so  intricate  that  the  jury 
could  not  understand  the  situation,  and  it  was  their  province  to  say 
whether  the  defendant  was  at  fault  in  maintaining  the  arrange- 
ment by  him.     (IlL)     Siegel-Cooper  &  Co.  v.  Trcka,  302. 

See  Criminal  Law. 
Note. 

Evidence,    declarations    of    woman    in    travail.      See    Bastardy    Pro- 
ceedings. 

EXECUTIONS. 
EXECUTIONS — Proceedings  in  Aid  of. — The  service  on  a  judg- 
ment debtor  of  a  notice  requiring  him  to  appear  and  answer  regard- 
ing his  assets,  in  a  proceeding  supplementary  to  and  in  aid  of  exe- 
cution, without  any  order  being  made  forbidding  the  transfer  or 
other  disposition  of  his  property  by  him,  does  not  give  the  judg- 
ment creditor  any  lien  on  his  funds,  nor  prevent  him  from  pur- 
chasing and  paying  for  a  homestead  with  them,  which  cannot  be  sold 
for  the  satisfaction  of  the  judgment.  (Kan.)  McConnell  v.  Wolcott, 
454. 

Note. 

■execution  sales  of  property  subject  to  mortgage,  right  of  purchasers 
at,  451. 
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EXECUTORS  AND  ADMINISTEATORS. 

1.  PROBATE  SALE. — The  Fee  of  the  Homestead  of  a  Widow 
may,  subject  to  her  right,  be  sold  by  order  of  the  probate  court  for 
the  payment  of  the  debts  of  the  deceased  husband.  (Mo.)  Bobbins 
V.  Boulware,  74G. 

2.  PROBATE   COURT. — The  Judgments   and  Proceedings   of   the 

probate  courts  of  Missouri  are  entitled  to  the  same  credit  and  pre- 
sumptions accorded  to  courts  of  general  jurisdiction.  (Mo.)  Bobbins 
V.  Boulwiirc,  746 

3.  PROBATE  SALE— Unverified  Petition.— Although  the  statutes 
require  that  a  petition  for  the  sale  of  lands  of  a  decedent  be  verifiod 
by  aflidavit,  the  absence  of  such  an  allidavit  is  a  mere  irregularity 
which  does  not  deprive  the  court  of  jurisdiction  and  render  the 
proceedings  void  or  subject  to  collateral  attack,  the  parties  interested 
being  in  court  by  due  process.     (Mo.)     Bobbins  v.  Boulware,  T-IU. 

4.  PROBATE  SALE — Time  of  Publication  of  Notice.— The  statutt; 
of  Missouri  requiring  notice  of  the  sale  of  lands  of  a  decedent  to  be 
published  for  four  weeks  before  the  term  of  court  at  which  the 
order  of  sale  is  to  be  made,  does  not  require  that  the  publication 
shall  be  for  the  four  weeks  immediately  preceding  the  term.  (Mo.) 
Bobbins  v.  Boulware,  74G. 

5.  PROBATE  SALE— Insufficient  Not:ce— Collateral  Attack.— 
Where  a  probate  court  linds  and  adjutiges  that  a  notice  of  the  sale 
of  a  decedent's  land  was  published  fur  four  weeks,  which  is  the  tinu' 
prescribed  by  statute,  the  judgment  cannot  be  assailed  coliater;illy 
on  the  ground  that  only  twenty-two  days'  notice  was  given.  (Mo.) 
Bobbins  v.  Boulware,  74(i. 

6.  PROBATE  SALE— Publication  of  Notice — Defective  Proof.— 
Where  a  probate  court,  in  its  order  ior  the  sale  of  a  decedent's 
land,  expressly  recites  that  notice  of  the  sale  was  duly  published,  the 
order  is  not  subject  to  collateral  attack  because  the  proof  of  [)ublica- 
tion  was  made  by  the  publishers  as  a  firm.  (Mo.)  Bobbins  v.  Boul- 
ware, 746. 

See   Costs;    Bemaindermen. 

EXEMPTIONS. 

1.  EXEMPTIONS — Person  on  Indian  Reservation. — The  creditors 
of  a  person  who  residis  on  an  Indian  reservation  cannot  seize  his 
<'\(>'ii!>i  property  '-ii  thf  theory  that  he  i  not  a  resident  of  th<  state. 
(Idaho.)      Coey  v.  Ckghorn,   id'.). 

la.  EXEMPTIONS — Waiver  by  Disclaimer  of  Ownership. — Wlieri) 
a  de  tor  disclaims  ownership  in  exempt  i)ropcrty  seized  in  attach- 
ment, and  the  attachment  is  dissolved,  he  may  nevertheless  claim 
his  exemptions  when  a  second  writ  is  levied  on  tiie  property.  (Iilalio.) 
Coey  V.  Cleghorn,  lOi). 

2.  EXEMPTIONS — Bowling-alley. — A  bowling-alley  including  the 
pins  and  balls  used  in  the  game  of  bowling,  is  not  exempt  from 
-ei/.iire  ;mi(I  sale  on  execution  as  the  tools  or  implements  of  the  trail-' 
or  business  of  the  keeper  of  the  alley.      (Kan.)      Williams  v.  Vin(MMit, 

See  Homesteads 

EXPERT  TESTHvIONY. 
See  Evidence,  9. 
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false  imprisonment. 

FALSE  IMPRISONMENT — Justice's  Liability. — Where  a  city 
charter  authorizes  justices  of  the  peace  to  try  and  punish  persons 
who  violate  the  city  ordinances,  and  an  ordinance  declares  that  va- 
grants shall  be  deemed  disorderly  persons  and  punished  as  provided, 
a  justice  is  not  liable  for  false  imprisonment,  because  of  irregulari- 
ties in  the  proceedings,  in  convicting  and  sentencing  a  person  for 
vagrancy,     ^ivlich.)     Gardner  v.  Couch,  684. 

FELLOW-SERVANTS. 

See  Master  and  Servant,  16,  17. 

FERRIES. 

1.  FERRIES. — The  Only  Proprietorship  in  a  Ferry  in  Maine  is 
a  franchise  conferred  by  statute,  and  the  party  holding  it  has  no 
common-law  remedy  against  those  who,  without  riglit,  interfere  with 
his  profits,  but  the  remedy  is  by  statute.  (Me.)  Inhabitants  of  Peru 
V,  Barrett,  494. 

2.  FERRIES,  Rights  of  Towns  in. — When  towns  in  Maine  pro- 
vide a  person  to  keep  the  ferry,  they  are  entitled  to  the  tolls  and 
profits  of  the  ferry,  and  have  a  right  of  action  against  those  inter- 
fering with  them.     (Me.)     Inhabitants  of  Peru  v.  Barrett,  494. 

3.  FERRIES — Towns,  Presumption  in  Favor  of. — It  is  unneces- 
sary, in  an  action  by  a  town,  to  allege  its  acts  in  providing  a  ferry- 
keeper,  or  that  he  was  licensed  and  gave  bond,  as  required  by  law. 
It  is  presumed  that  all  things  have  been  don^  correctly  by  the  towns 
to  entitle  them  to  a  right  of  action.  If  anything  has  been  omitted, 
the  defendant  may  raise  the  question  in  his  defense.  (Me.)  In- 
habitants of  Peru  V.  Barrett,  494. 

4.  FERRIES — Rights  Which  May  be  Exercised  Against. — Private 
persons  have  the  right  to  keep  and  use  baats  on  a  river  for  their 
own  accommodation  in  passing  over  it  and  transporting  their  families 
servants,  and  goods,  and  to  occasionally  carry  across  a  customer  and 
his  pureliases.      (Me.)      Inhabitants  of   I'eru  v.  Barrett,  494. 

5.  FERRIES,  What  is  an  Unlawful  Interference  with  Rights  and 
Profits  of. — If  a  merchant  controls  both  sides  of  a  river,  having  a 
store  on  one  side  and  a  warehouse  on  the  other,  and  keeps  two  row- 
boats  in  which  he  transports  his  customers  and  their  purchases,  with- 
out charge,  as  an  encouragement  to  increase  his  trade,  and  it  has 
that  effect,  and  diminishes  the  profits  ot  an  established  ferry,  this  is, 
in  effect,  a  transportation  of  property  and  persons  for  hire,  and  ren- 
ders him  liable  to  the  holder  of  the  ferry  franchise  for  interference 
with  his  profits.     (Me.)     Inhabitants  of  Peru  v.  Barrett,  494. 

FISH. 

1.  JUDICIAL  ACTION,  What  is  not. — The  Order  of  the  Fish 
and  Game  Commission  determining  that  the  discharge  of  sawdust 
from  a  mill  into  a  stream  would  materially  injure  the  fish  therein, 
directing  the  erection  of  a  blower,  and  forbidding  the  making  of  a 
pile  of  sawdust  in  connection  with  the  mill,  while  not  a  general 
regulation,  is  not  judicial  action.  (Mass.)  Commonwealth  v.  Sisson, 
630. 

2.  CONSTITUTIONAL  LAW — Forbidding  the  Discharge  of  Saw- 
dust into  a  Stream. — It  is  within  the  power  of  the  legislature  to  pro- 
tect and  preserve  the  edible  fish  in  the  rivers  and  brooks  of  the 
state,  and   for  that   purpose   to  forbid   any   sawdust   being  discharged 
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into    any    brook    containing    such    fish.     (Mass.)     Commonwealth    t. 
Sisson,  630. 

3.  CONSTITXJTIONAI.  LAW.— The  Legislature  may  Delegate  to 
the  Fish  and  Game  Commission  the  power  to  determine  which  of  the 
brooks  and  rivers  of  the  state  have  in  thorn  fish  of  sufficient  value 
to  warrant  the  prohibition  or  regulation  of  the  discharge  of  sawdust 
therein.     (Mass.)     Commonwealth  v.  Sisson,  630. 

4.  FISH  AND  GAME  COMMISSION,  Powers  Exercised  by  are 
not  judicial. — The  power  delegated  to  the  fish  and  game  commission 
to  fit  the  ilctails  of  regulation  to  the  circumstances  of  each  case  is 
ot  a  character  long  exercised  by  such  commission  and  their  predeces- 
sors, and  is  legislative  and  not  judicial.  The  fish  commission  need  not 
act  sworn  evidence,  nor  grant  hearings  to  parties  interested,  and 
its  action  is  as  final  as  is  the  action  of  the  legislature  in  enacting  a 
statute.  Hence,  the  questions  of  fact  passed  on  by  the  commissioners 
in  adopting  the  provisions  enacted  by  them  cannot  be  tried  over  in 
any  court.     (Mass.)     Commonwealth  v.  Sisson,  630. 

5.  FISH — State's  Control  of  Taking. — The  state  has  a  right  to 
regulate  the  time,  manner,  and  extent  of  the  taking  of  fish  in  all 
running  streams  and  large  or  small  lakes  with  outlets  into  other 
waters.     (Miss.)     Ji,x  parte  Fritz,  7U0. 

6.  FISH — Property  in. — By  reason  of  the  migratory  habits  of 
fish,  their  ownership  is  in  the  public,  and  no  individual  has  any 
absolute  property  right  in  them  until  they  have  been  subjected  to 
his  control.     (Miss.)     Ex  parte  Fritz,  700. 

7.  FISH — Preservation  by  .State. — It  is  not  only  the  right  of 
the  state,  but  also  its  duty,  to  preserve  for  the  benefit  of  the  gen- 
eral public  the  fish  in  its  waters,  in  their  migrations  and  in  their 
breeding-places,  from  destruction  or  undue  reduction  in  numbers 
through  the  caprice,  improvidence,  or  greed  of  the  riparian  pro- 
prietors, as  well  as  trespassers.     (Miss.)     Ex  parte  Fritz,  700. 

8.  FISH  AND  GAME  LAWS — Interstate  Commerce. — The  state 
has  ample  authority  to  protect  its  fish  and  game,  by  adequate  police 
regulation,  although  in  doing  so  interstate  commerce  may  be  re- 
motely affected.     (Miss.)     Ex  parte  Fritz,  700. 

9.  FISH — Delegation  of  Power  to  Regulate  Taking  of. — The  state 
has  a  right  to  delegate  to  the  boards  of  supervisors  of  the  several 
counties  its  power  to  regulate  the  taking  of  fish.  (Miss.)  Ex  parte 
Fritz,  700. 

10.  FISH — Ordinance  Regulating  Taking  of — Special  Legislation.— 
An  ordinance  of  a  board  of  supervisors  of  a  county  regulating  the 
takin_^-  of  fish  therein,  which  is  general  in  its  terms,  and  applies  alike 
to  alf  lakes  and  streams  in  such  county,  is  valid  aud  not  objection- 
able as  being  a  special  legislation.      (Miss.)      Ex  pane  Fritz,  700, 

11.  CONSTITUTIONAL  LAW  —  Jurisdiction  —  Game  Laws.  —  A 
statute  committing  the  judicial  administration  of  the  game  laws  to 
mayors  and  justices  of  the  peace,  whether  the  offenses  against  such 
laws  are  committed  in  their  districts  or  not,  is  unconstitutional  and 
void.     (Miss.)     Ex  parte  Fritz,  700. 

FIXTURES. 
1.  THE  CRITERION  of  a  Fixture  is  the  united  application  of 
these  requisites:  1.  Actual  annexation  to  the  realty,  or  something 
appurtenant  thereto;  2.  Application  to  the  use  or  jjurpose  to  which 
that  part  of  the  realty  with  which  it  is  connected  is  appurtenant; 
and  3.  The  intention  of  the  i)arty  making  the  annexation  to  niakr 
a  j)ernianrnt  aeci'ss^on  to  the  freehold.  (Wash.)  Filley  v.  (,;llri^^ 
toplier.    H'>'A. 
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2.  FIXTXJBES. — A  Furnace  and  Boiler,  Together  with  the  Radi- 
ators and  Pipes  Connected  Therewith,  located  in  the  basement  of 
a  theater,  resting  on  a  foundation  built  up  from  the  floor,  encased 
in  brickwork  and  not  capable  of  being  taken  away  without  remov- 
ing masonry,  and  the  pipes  extending  to  various  parts  of  the  build- 
ing for  the  purpose  of  heating  it,  are  fixtures  and  constitute  part 
of  the  realty.     ("Wash.)     Fiiley  v.  Christopher,  853. 

3.  nXTURES. — Opera  Chairs  in  a  Theater,  screwed  to  the  floor 
and  being  such  as  are  in  common  use  in  such  places,  are  fixtures. 
(Wash.)     Fiiley  v.  Christopher,  853. 

4.  FIXTURES. — Drop  Curtains  in  a  Theater,  Scenery  and  Appli- 
ances Used  for  Raising  and  Lowering  the  Same,  and  an  Electric 
Switch-board,  are  fixtures.     (Wash.)     Fiiley  v.  Christopher,  853. 

5.  FIXTURES. — The  Billboard  and  Money  Drawer  of  a  Theater, 
the  former  being  nailed  to  the  sidewalk,  and  the  latter  running  in 
a  groove  next  to  and  beneath  the  window  are  fixtures.  (Wash.) 
Fiiiey  v.  Christopher,  853. 

6.  FIXTURES — Evidence  to  Show  Views  of  Persons  Erecting.— 
The  fact  that  the  person  who  places  articles  in  a  theater  building, 
on  the  sale  of  the  realty,  surrenders  them  to  the  purchaser,  is  admis- 
sible in  evidence  in  a  controversy  between  third  persons  as  indica- 
tive of  his  view  of  their  annexation  to  and  connection  with  the 
building.     (Wash.)     Fiiiey   v.   Christopher,   853. 

7.  FIXTURES. — The  Injury  to  the  Freehold  that  WiU  Result 
from  the  Removal  of  an  Article  and  the  Value  of  the  Article  After 
Removal  are  circumstances  to  be  taken  into  consideration  in  deter- 
mining whether  it  is  a  fixture,  but  they  are  not  controlling.  (Wash.) 
Fiiley  v.  Christopher,  853. 

Note. 

Fixtures.     See  Mortgages. 

FRANCHISE. 

1.  FRANCHISE — Nature  and  Definition. — A  franchise  is  a  special 
privilege  conferred  by  the  government  on  individuals;  it  is  not  real 
estate  nor  an  interest  in  land.  (Md.)  Consolidated  Gas  Co.  v.  Mayor 
etc.  of  Baltimore,  584. 

2.  FRANCHISE — Easement. — The  Right  of  a  Gas  Company  to 
occupy  the  public  streets  with  its  pipes  and  mains  is  a  franchise;  the 
actual  occupation  of  the  thorougutare  in  that  manner,  pursuant  to 
the  franctiise,  is  the  acquisitiou  of  an  easeiuexit.  (Md.)  Consoli- 
dated Gas  Co.  V.  Mayor  etc.  of  Baltimore,  584. 

See  Taxation. 

FRAUD. 

1.  FRAUD. — The  Question  of  Fraud  Should  1)8  Submitted  to  the 
Jury  when  there  is  a  substantial  conflict  of  evidence  in  respect  there- 
to.    (Mich.)     McMillan  v.  iieaume,  tititi. 

2.  FRAUD — Measure  of  Damages. — In  an  action  for  fraudulently 
inducing  a  person  to  convey  her  interest  in  her  father's  estate  for 
less  than  its  value,  an  instruction  declaring  the  measure  of  damages 
to  be  the  difference  between  what  she  actually  received  and  wuat 
her  interest  was  worth,  is  correct,  in  the  absence  of  peculiar  circum- 
stances to  the  attention  of  the  court.  (Micii.)  McMiilan  v.  iieaume, 
66(3. 
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feaitds,  statute  op. 

1.  STATUTE  OF  FRAUDS. — Verbal  Acceptance  of  a  written  re 
quest  of  another  to  pay  his  debt,  where  the  person  accepting  is  not 
indebted  to  such  other  aiui  has  none  of  his  funds  in  his  hands,  and 
payment  of  part  of  the  amount  by  check,  together  with  a  verbal 
agreement  to  pay  the  balance  and  the  retention  of  the  written  re- 
(jues*  in  his  possession,  is  nevertheless  within  the  atatute  of  frautis 
as  a  verbal  promise  to  pay  the  deot  of  another,  and  cannot  be  en- 
forced,    (ill.)     Chicago  Heights  Lumber  Co.  v.  Miller,  314. 

2.  STATUTE  OF  FRAUDS. — Verbal  Acceptance  by  the  drawee 
of  a  bill  of  exchange,  who  holds  no  funds  of  the  drawer,  is  no  more 
than  a  parol  proniiae  to  answer  for  the  debt  of  another,  and  there- 
fore within  the  statute  of  frauds.  (LH.)  Chicago  Heights  Lumber 
(;o.   v.  Miller,   314. 

3.  STATUTE  OF  FRAUDS — Acceptance  of  Sample. — A  verbal 
sale  is  not  removed  from  the  operation  of  the  statute  of  frauds  by 
the  purchaser  receiving  and  taking  away  a  sample  which  is  not  a 
part  or  portion  of  goods  sold.     (Md.)     Richardson  v.  Smith,  552. 

4.  FRAUDS,  STATUTE  OF.— If  a  Conveyance  is  Executed  in 
Consideration  of  the  Oral  Promise  of  the  Grantee  to  Support,  and  do 

other  acts  for  the  benefit  of,  the  grantor,  the  performance  of  the  con- 
tract by  the  former  is  a  sufficient  execution  to  take  it  out  of  the 
statute  of  frauds.     (Cal.)     Norris  v.  Lilly,  188. 

FRAUDULENT   CONVEYANCES. 

In  General. 

1.  FRAUDULENT    CONVEYANCES,    Effect    of.— A    conveyance 

made  with  intent,  and  for  the  purpose,  of  cheating  or  hindering 
creditors  of  the  grantor,  though  good  between  the  parties,  is  void 
aj  to  such  creditors.  The  grantee  holds  the  legal  title  in  trust  for 
them,  and,  at  their  instance,  equity  will  set  aside  th«  conveyance 
and  subject  the  land  to  the  payment  of  their  debts.  (Ark.)  Baldwin 
V.  Williams,  81. 

2.  VOLUNTARY  CONVEYANCES  are  Valid  as  between  the  par- 
ties thereto,  and  fraudulent  and  voidable  only  as  to  existing  cred- 
itors of  the  grantor.  The  only  infirmity  in  the  title  of  such  a  gran- 
tee IS  its  liability  to  be  iniptached  by  such  creditors,  and  as  to  all 
others  it  is  perfect,  and  when  it  has  passed  into  the  hands  of  an 
innocent  holder,  even  such  inlirinity  is  cured,  and  the  title  becomes 
indefeasible.     (Ala.)     Chastang  v.  Chastaug,  45. 

3.  VOLUNTARY  CONVEYANCES — Presumption — Notice  to  Sub- 
sequent Purchaser. — The  law  sanctions  a  conveyance  based  upon  a 
good,  as  distingu-shed  from  a  valuable,  consideration,  and  it  is 
presumed  that  such  a  conveyance  is  valid,  and  not  a  traud  upon 
the  ri<i-hts  of  anyone.  Tlie  mere  fact  that  a  purchaser  from  the  holder 
of  such  a  title  has  notice  that  it  was  not  founded  upon  a  pecuniary 
consideration,  is  not  sulficient  to  make  it  his  duty,  at  his  peril, 
to  inquire  wliether  the  title  of  his  grantor  was  not  fraudulent,  but 
he  has  a  right  to  act  on  the  legal  presumption  that  such  voluntary 
ionv(vance  was  honestly  iiailc  until  lonie  otlier  fact  is  brought  to 
his  kwiiwledgo  to  raise  a  susiiir-ion  in  his  mind  that  such  convey- 
ance is  fraudulent.      (Ala.)      Chastang  v.  Chastang,  45. 

Suit    to   Set   Aside — Limitation   of   Actioiis. 

4.  FRAUDULENT  CONVEYANCE. — A  Creditor  cannot  maintain 

;i  suit  in  equity  to  set  asi-le  a  conveyance  of  his  debtor  until  he  haa 
ixhausted  hip  legal  remeilies.      (Mo.)      State  v.  Goggin,  826. 
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5.  LIMITATION  OF  ACTIONS  to  Avoid  Conveyances  Made  to 
Defraud  Creditors. — Tf  a  grantee  under  a  deed  made  to  defraud  cred- 
itors of  the  grantor  takes  possession  of  the  property  and  holds  it 
adversely  to  all  claimants  for  the  period  of  limitation,  the  creditors 
are  barred  of  their  right  to  subject  it  to  the  paymant  of  their 
debts;  but  so  long  as  the  grantee  allows  the  grantor  to  hold  pos- 
session, or  so  long  as  he  holds  possession  for  the  benefit  of  the 
grantor  and  not  adversely,  the  statute  does  not  begin  to  run  against 
creditors.     (Ark.)     Baldwin  v.  Williams,  81. 

See  Husband   and  Wife,   1-7. 

GAME  LAWS. 
See  Fish. 

GARNISHMENT. 
1.  GARNISHMENT  —  Fraudulent  Transfers  —  Bank  for  Collec- 
tion.— A  bank  with  which  a  note  and  mortgage  assigned  by  a  husband 
to  his  wife  in  fraud  of  creditors  is  by  her  placed  for  collection,  and 
which  receives  a  check  for  the  amount  of  the  note  and  mortgage 
payable  to  its  order,  and  after  notice  of  such  fraudulent  transfer, 
is  subject  to  garnishment  for  the  amount  of  the  check  by  a  creditor 
of  the  husband.  (Wis.)  Eau  Claire  Nat.  Bank  v.  Chippewa  Valley 
Bank,  966. 

•2.  GARNISHMENT  is  an  Effectual  Remedy  in  Reaching  Nonlev- 
iable  Assets,  things  in  action,  evidences  of  debt,  credits  and  effects, 
or  any  property  held  by  any  sort  of  conveyance  or  title  void  as  to 
creditors  of  the  principal  defendant.  (Wis.)  Eau  Claire  Nat.  Bank 
V.  Chippewa  Valley  Bank,  966. 

3.  GARNISHMENT — Interpleader. — If  a  note  and  mortgage  are 
assigned  by  the  husband,  who  is  mortgagee,  to  his  wife,  and  placed 
with  a  bank  for  collection  and  afterward  garnishment  process  is 
served  on  both  the  bank  and  the  wife  in  a  suit  against  the  husband, 
there  is  no  necessity  for  an  interpleader  in  order  to  adjudicate  the 
rights  of  the  parties.  (Wis.)  Eau  Claire  Nat.  Bank  v.  Chippewa 
Valley  Bank,  966. 

4.  GARNISHMENT — Interest. — A  garnishee  is  liable  for  interest 
on  the  amount  found  in  his  possession  only  from  the  date  of  the 
judgment  in  favor  of  the  plaintiff  in  the  original  action.  (Wis.) 
Eau  Claire  Nat.  Bank  v.  Chippewa  Valley  Bank,  966. 

5.  GARNISHMENT — Costs. — A  garnishee  who  denies  all  liability 
is  liable  for  "osts.  (Wis.)  Eau  Claire  Nat.  Bank  v.  Chippewa  Valley 
Bank,   966. 

Note. 

Growing  Crops,  mortgagees  of,  when  may  maintain  actions  for  their 
conversion,  446. 
nnplanted,   validity   and   operation   of   mortgages   of,   520-522. 

GUARDIAN  AND  WARD. 
In  General. 

1.  GUARDIAN — Jr^-"-"-tion  to  Appoint. — The  probate  court, 
in  the  county  of  a  minor's  domicile,  is  the  only  court  having  juris- 
diction to  appoint  a  guardian  of  the  person  or  estate  of  such  minor 
(Kan.)      Connell  v.  Moore,  408. 

2.  GUARDIANSHIP,  Void  Order  Setting  Aside  Revocation  of 
Letters  of. — If  an  order  of  court  revokes   the  letters  of  a  guardian 

Am.  St.  Kep.,  Vol.  109—67 
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it  terminates  the  guardianship,  and  an  order  made  at  a  succeeding 
term  attempting  to  reinstate  him  is  ineffectual  so  far  as  the  sureties 
on  his  bond   are  concerned.     (Ark.)     Wallace   v.   Swepston,  94. 

3.  GUAKDIANSHIP  —  Accounting  —  Si-fflciency  of  Bill.  —  A  bill 
in  equity  by  Wc^rds  against  their  guardian  to  compel  an  accounting 
and  settlement  of  his  guardianship  which  alleges  that  such  guardian 
took  advantage  of  the  youth  and  inexperience  of  such  wards,  who 
are  young  women,  and  upon  their  attaining  their  majority,  in<luced 
them,  by  reason  of  his  influence  over  them,  to  sign  a  paper  recit- 
ing that  he  hau  made  a  full  settlement  of  his  account  with  them, 
which  paper  is  untrue  in  its  statements,  is  sufficient.  (Ala.)  Willis 
V.  Rice,  20. 

Sale  by  Guardian. 

4.  GUAEDIANS'  SALE— Want  of  Jurisdiction.— If  the  probate 
court  of  one  county  appoints  a  guardian  of  the  person  and  estate 
of  a  minor  domiciled  in  another  county,  and  directs  a  sale  of  his 
land  situated  in  the  former  county,  such  proceedings  and  sale  aro 
without  jurisdiction  and  void.     (Kan.)     Oonnell  v.  Moore,  408. 

Limitation  of  Action  on  Bond  of  Guardian. 

5.  LIMITATION  OF  ACTIONS  on  Guardians'  Bonds.— A  cause 
of  action  against  a  surety  on  the  bond  of  a  guardian  does  not  ac- 
crue, nor  does  the  statute  of  limitations  commence  lo  run,  until  the 
amount  of  the  liability  is  established  by  the  order  of  the  probate 
court  and  an  order  is  made  by  that  court  directing  the  amount  to 
be  paid  over.     (Ark.)     Wallace  v.  Swepston,  94. 

6.  LIMITATION  OF  ACTIONS  on  Guardians'  Bonds.— Where  the 

Guardianship  Relation  is  Closed  by  the  deatii  of  ihe  guardian,  or 
the  revocation  of  his  letters,  or  by  the  coming  of  age  of  his  ward, 
and  the  probate  court  adjusts  the  accounts  and  establishes  the 
amount  due  from  the  guardian,  a  cause  of  action  accrues  at  once 
without  any  further  order  of  court,  though  there  is  no  one  capable 
of  suing.  If  there  is  then  no  one  who  can  lawfully  receive  thf 
amount  or  sue  for  its  recovery,  the  cause  of  action  is  postponed,  ami 
limitatious  does  not  begin  to  run  until  there  is  some  one  capable  of 
suing.      (Ark.)      Wallace    v.    Swepston,   94. 

7.  GUARDIAN'S  BOND,  Lin?itation  of  Actions  upon  Where  His 
Ward  Remains  a  Minor. — Where  a  cause  of  action  accrues  on  a  guard 
iau 's  bond  in  favor  of  a  minor  by  the  settlement  of  accounts,  ai\>l 
no  other  guardian  is  appointed  to  receive  the  amount  due  the  ward, 
the  statute  of  limitatious  does  not  begin  to  run  against  such  ward 
until  he  reaches  his  full  age.      (.\rk.)      Wallace  v.  Swcj.stou,  94. 

8.  LIMITATION  OF  ACTIONS  on  Guardian's  Bond  and  Against 
Surety  not  Sued. —  Where  tlic  statute  of  limitations  commences  to  run 
in  favor  of  a  guardian  and  his  sureties,  its  operation  is  not  suspended, 
as  to  a  surety  not  sued,  by  the  commencement  of  an  action  against 
the  guardian  and  another  surety.     (Ark.)     Wallace  v.  Swepston,  94. 

See  Equity. 

HABEAS  CORPUS. 

1.  WRIT  OF  HABEAS  CORPUS  is  not  in  the  nature  of,  nor  can 
it  be  used  as,  a  substitute  for  jnoceedings  in  error.  (Wyo.)  Younger 
V.   llchn,   itSC. 

2.  HABEAS  CORPUS — Collateral  Attack. — A  linding  or  decision 
of  an  inferior  court,  no  matter  liow  f  rroneous,  not  alVecfing  its  jurisdic 
tion,  cannot  be  attacked  collat*  rally  by  habeas  corpus.  (Wyo.) 
V'.uni'er  V.  Helm,  9Mi. 


Index.  1059 

8.  HABEAS  CORPUS. — Office  of  the  writ  of  habeas  corpus  is  to 
determine  the  legality  of  the  particular  imprisonment,  and  the  facts 
to  be  considered  thereon  are  jurisdictional  facts  only.  (Wyo.) 
Younger  v.  Hehn,  986. 

4.  HABEAS  CORPUS — Collateral  Attack. — An  attack  on  a  judg- 
ment by  habeas  corpus  is  collateral,  and  the  judgment  cannot  be  thus 
impeached  for  any  error  or  irregularity  that  does  not  affect  the 
power  of  the  court  to  act  in  the  case.     (Wyo.)     Younger  v.  Hehn,  986. 

5.  HABEAS  CORPUS — Attack  on  RegiQarity  of  Proceedings  for 
Obtaining  Jury. — A  petitioner  for  a  writ  of  habeas  corpus  cannot 
thereunder  question  the  regularity  of  the  method  adopted  by  the 
court  in  drawing  and  summoning  the  jury  convicting  him,  when  the 
statute  provides  that  on  habeas  corpus  "it  is  not  permissible  to 
question  the  correctness  of  the  action  of  the  grand  jury  in  finding  a 
bill  or  indictment,  or  a  petit  jury  in  the  trial  of  a  cause."  (Wyo.) 
Younger  v.  Hehn,  986. 

6.  ON  HABEAS  CORPUS  to  Obtain  Release  from  Imprisonment 
under  a  conviction  -^or  violating  a  municipal  ordinance,  evidence 
given  at  the  trial  cannct  be  considered  for  the  purpose  of  deter- 
mining whether  it  justified  the  conviction.     (Cal.)     In  re  Kelso,  178. 

HIGHWAYS. 
AUTOMOBILES — Ordinances  Prohibiting  Use  of  at  Night. — 
An  ordinance  of  a  board  of  supervisors  prohibiting  the  running  of 
ai,  automobile  on  certain  parts  of  the  public  highways  of  the 
county  between  the  hours  of  sunset  of  any  day  and  of  sunrise  on 
the  day  following  is  not,  on  its  face,  void  for  unreasonableness. 
(Cal.)     In  re  Berry,  160. 

HOMESTEADS. 

Conveyances. 

1.  HOMESTEAD  —  Conveyance  —  Statutory  Regulation. — Sections 
3040  and  3041  of  the  Revised  Statutes  of  Idaho,  prescribing  the 
manner  of  conveying  homesteads  by  married  persons,  are  in  the 
nature  of  rules  of  evidence,  and  conveyances  thereunder  are  sub- 
ject to  the  same  legal  principles  as  are  conveyance?  falling  under 
the  statute  of  frauds  and  the  rules  of  equitable  estoppel  and  waiver. 
(Idaho.)     Grice  v.  Woodworth,  214. 

2.  HOMESTEAD  —  Conveyance  —  Statutory  Regulation. — Statutes 
prescribing  the  manner  of  conveying  homesteads  by  married  per- 
sons are  intendec'  to  protect  their  rights,  especially  those  of  the 
wife,  and  not  to  relieve  them  against  fraududent  transactions. 
(Idaho.)      Grice  v.  Woodworth,  214. 

3.  HOMESTEAD — Conveyance — Estoppel  Against  Wife. — Where 
a  husband  and  wife  orally  agree  to  sell  their  homestsaa,  and  the 
vendee  pays  the  purchase  price,  enters  into  possession,  and  makes 
improvements,  with  the  knowledge  and  consent  of  the  wife,  she 
cannot  successfully  defend  his  suit  for  specific  performance.  (Idaho.) 
Grice  v,  Woodworth,  214. 

Exemptions. 

4.  HOMESTEADS  Purchased  with  Pension  Money. — Land  pur- 
chased with  pension  money  of  the  husband,  but  conveyed  to  his 
wife,  and  subsequently  occupied  by  them  as  a  homestead,  is  not 
exempt  from  execution  for  a  debt  of  the  wife,  contracted  prior  to 
its  ncanisit^on,  or  occupation  as  a  homestead.  (Iowa.)  Whiuery  v. 
McLeod,   364. 
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5,  HOMESTEADS  —  Purchase    by    Insolvent  —  Exemptions. — The 

homestca<l  exemption  may  be  asserted  even  as  to  property  pur- 
chased by  an  insolvent  debtor  with  the  proceeds  of  noncxempt  prop- 
erty, in  the  absence  of  any  special  equity  existing  in  favor  of  a  cred 
iter,  and  the  fact  that  the  purchase  is  made  for  the  very  purpose  of 
acquiring  a  homestead  exempt  from  execution  does  not  alter  the 
rule.     (Kan.)     McConnell  v.  Wolcott,  454. 

6.  HOMESTEAD  —  Sale  of  — Purchase  of  Another  Homestead 
with  Other  Funds — Exemptions. — Jf  the  owners  of  a  homestead  soil 
it  and  receive  and  use  the  purchase  money  and  subsequently  pur 
chase  another  homestead  with  other  funds,  the  latter  is  not  subject 
to  sale  under  execution  to  satisfy  a  judgment  which  existed  against 
them  prior  to  the  sale  of  the  first  homestead.  (Kan.)  McConnell 
V.   Wolcott,  454. 

See   Executors   and   Administrators;    Taxation,   9-11. 

HOMICIDE. 

In  General. 

1.  HOMICIDE — Condition  of    Defendant's  Mind. — If  a   homicide 

is  admitted  to  have  been  premeditated,  and  the  defense  of  insanity 
is  not  set  up,  evidence  of  the  defendant's  feelings  and  condition  of 
mind  on  the  day  of  the  killing  is  not  admissible  in  evidence  on  his 
trial  for  murder.     (Md.)     Handy  v.  State,  558. 

2.  HOMICIDE. — Words  of  Reproach,  however  grievous,  do  not 
constitute  a  provocation  sufficient  to  free  a  person  committing  a 
homicide  from   the  guilt  of  niur("!  r.      (Mo.)      State   v.   Gordon,   790. 

3.  MUKDER  in  the  First  Degree,  Evidence  Sulficient  to  Sustain 
Conviction  for. — Evidence  showing  that  the  defendan*  and  others 
armed  themselves  and  made  preparations  to  kill  in  connection  with 
a  projected  burglary,  and  while  still  together  and  having  burglars' 
tools  in  their  possession,  but  after  the  proposed  burglary  had  been 
abandoned,  on  being  approached  by  a  policeman  under  circum- 
stances indicating  that  he  w.)uld  arrest  or  search  them,  one  of 
them  shot  and  killed  such  officer,  is  sufficient  to  sustain  a  con- 
viction, against  such  shooter,  of  murder  in  the  first  degree.  (Cal.) 
'^eople  V.  Woods,  151. 

4.  MURDER — Instructions. — It  is  not  error  to  rca<l  to  the  jury 
the  whole  of  a  section  of  the  Penal  Code  defining  murder  in  th<' 
first  degree,  which  includes,  among  other  things,  all  murders  com- 
mitted in  the  porpetratit  n,  or  at*'cmpt  to  perpetrat'  arson,  rape, 
robbery,  burglary  or  mayhem.  Such  reading  is  not  objectionable 
as  implying  that  under  the  evidence  tlie  jury  would  le  warranted 
in  fi.iding  that  tiie  decedent  was  killed  by  tlie  defendant  while 
the  Litter  was  attempting  to  commit  one  of  those  crimes.  (Cal.) 
I'cople  v.  Wood.s,  1.11. 

5.  CRIMINAL  LAW — Question  of  the  Degree  of  Murder,  Wlien 
not  Taken  from  the  Jury. — Where  the  court  correctly  instructs  tlie 
jiry  rtspectiiig  the  two  dcgrt'cs  of  inunler,  and  that  r  coMviction 
(if  mur<ler  in  the  first  degree  rcfiuires  a  sentence  of  death  nnhss 
they  by  their  verdict  fix  the  penalty  at  life  imprisonmct,  and  states 
what  the  form  of  the  verdict  shall  be  na  they  desire  the  infliction 
of  the  one  i)enaity  jr  the  other,  but  oini's  to  give  a  form  of  v(>rdi''t 
of  murder  in  the  second  degree,  this  is  not  an  iiitim,.tion  that  such 
verdict  is  out  of  the  <ju<sti()n,  nor  an  int(>rfering  with  tlie  right  of 
the  jury  to  fix  the  degree  of  murder,  if  any.  (Cal.)  People  v.  W'oo'l-:. 
151." 
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By  Officer  in  Course  of  Arrest. 

6.  MURDER — Arrest — Preventing  Escape  from  Arrest. — An  of- 
ficer ia  not  justified  in  killing  a  mere  misflemeanant,  to  effectuate  hia 
ijr'-pst,  or  to  prevent  his  escape  after  axrest.  (Iowa.)  State  v.  Smith, 
402. 

7.  MURDER — ^Arrest  of  Felon. — An  officer  in  seeking  to  arrest 
a  felon  may  oppose  force  to  force,  and  if  there  is  no  other  rea- 
sonably apoarent  method  for  effecting  the  arrest  or  preventing  the 
escape  of  the  felon,  the  ofiicer  may,  if  he  has  performed  his  duty  in 
other  respects,  take  the  life  of  the  offender.  This  rule  applies  not 
only  to  the  felon  himself,  out  also  to  those  who  are  seeking  to 
rescue  the  prisoner.     (Iowa.)     State  v.  Smith,  402. 

8.  MURDER — Arrest — Aiding  Escape. — It  being  a  felony  to  aid 
the  escape  of  a  prisoner  in  the  custody  of  an  officer,  the  officer  is 
justified  in  killing  the  person  aiding  in  such  escape,  if  that  is  the 
only  reasonable  apparent  method  of  preventing  such  escape.  (Iowa.) 
State  V.  Smith,  402. 

Self-defense. 

9.  SELF-DEFENSE. — ^A  Person  Who  Applies  Opprobrions  Lan- 
guage or  insulting  epithets  to  another,  thereby  provoking  an  attack 
which  he  voluntarily  resists,  has  a  right  of  self-defense.  (Mo.) 
State  V.  Gordon,  790'. 

10.  SELF-DEFENSE — Voluntarily  Engaging  in  DifSculty. — One 
does  not  forfeit  the  right  of  self-defense  merely  because  he  vol- 
untarily engages  in  a  difficulty.     (Mo.)     State  v.  Gordon,  790. 

11.  SELF-DEFENSE. — Mere  Words  of  Reproach  or  opprobrious 
epithets  do  not  constitute  such  a  provocation  as  will  put  the  speaker 
in  the  wrong,  if  it  becomes  necessary  for  him  in  his  own  defense  to 
kill  the  person  to  whom  they  are  addressed  when  he  makes  an  at- 
tack.    (Mo.)     State  v.   Gordon,  790. 

12.  SELF-DEFENSE — Apprehension  of  Danger. — It  is  not  neces- 
sary, in  order  to  acquit  on  the  ground  of  self-defense,  that  the  dan- 
ger should  have  been  real  or  actual,  or  that  danger  should  have 
been  impending  and  about  to  fall  upon  the  defendant;  it  is  neces- 
sary only  that  the  jury  believe  that  the  accused  had  reasonable  cause 
to  apprehend  that  there  was  immediate  danger  of  a  design  to  com- 
mit a  felony  or  to  do  great  bodily  harm  to  the  defendant  about  to 
be  accomplished.     (Mo.)     State  v.  Gordon,  790. 

Note. 

Homicides.     See  Self-defense. 

HUSBAND  AND  WIFE. 

Conveyance  in  Fraud  of  Wife. 

1.  HUSBAND  AND  WIFE. — The  wife  is  within  the  protection  of 
the  statute  against  conveyances  made  with  intent  to  defraud;  and 
if  the  conveyance  made  by  the  husband  is  purely  voluntary,  it  is 
not  necessary  that  the  grantee  participate  in  the  intent  of  the 
grantor.      (111.)      Higgins  v.  Higgins,  316. 

2.  HUSBAND  AND  WIFE — Conveyance  in  Fraud  of  Wife — 
Iiaches. — A  wife  may,  during  her  husband's  lifetime,  sue  to  set  aside 
a  deed  by  him  in  fraud  of  her  marital  rights.  (III.)  Higgins  v. 
Higgins,    316. 

3.  HUSBAND  AND  WIFE — Conveyance  in  Fraud  of  Intended 
Wife. — If  a  conveyance  is  voluntary  and  without  consideration,  and 
the  intention  of  the  grantor  is  to  defraud  any  person  whom  he  should 
marry  of  her  marital  rights,  it  makes  no  diffcrenco,  as  affecting  the 
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valirlity  of  the  transaction,  that  he  has  not  yet  selocted  any  par- 
ticular person  as  his  wife.  To  render  the  conveyance  void  for 
fraudulent  intent,  it  need  not  be  dircotecl  against  any  particular 
person.     (111.)     Iliggins   v.    Iliggins,   316. 

4.  HUSBAND  AND  WIFE— Conveyance  in  Fraud  of  Wife. — With 
respect  to  her  marital  rights  the  law  affords  the  same  protection  to 
a  wife  ac  to  a  creditor  of  the  husband,  and  a  voluntary  disposition 
of  property  made  with  specific  intent  to  defraud  a  future  wife  of 
her  marital  riglits  is  void.      ([11.)      Higgins  v.  Higgins,  316. 

5.  HUSBAND  AND  WIFE — Conveyance  in  Fraud  of  Intended 
Wife. — It  is  as  much  a  fraud  for  a  mbn,  on  the  eve  of  his  marriage, 
unknown  to  his  wife,  to  make  a  voluntary  conveyance  of  property 
to  defeat  the  interests  which  she  would  acquire  in  the  property  by 
virtue  of  hor  marriage,  as  it  is  for  a  debtor  who  contemplates  con- 
tracting a  debt,  to  voluntarily  dispose  of  his  property  in  order  to 
drfeat  the  interests  of  future  creditors.  (111.)  Higgins  v.  Higgins, 
316. 

6.  HUSBAND  AND  V^IFE — Conveyance  In  Fraud  of  Wife — 
Laches. — As  soon  as  a  wife  learns  the  facts,  she  may,  even  though 
her  husband  is  still  living,  bring  suit  to  set  aside  a  deed  executed 
by  him  in  fraud  of  her  marital  rights,  and  may  therefore  lose  her 
right  by  lonrr  delay  after  she  knows  the  material  facts.  (HI.)  Hig- 
gins V.  Higgins,  316. 

7.  DEED  to  Defraud  Wife  of  Her  Eight  of  Dower — Relief  Against 
in  Equity. — A  grantor  canno*:  maintain  a  suit  in  equity  to  cancel 
a  voluntary  conveyance  from  himself  to  his  daughter  on  the  ground 
that,  though  he  ilaced  it  of  record,  he  never  delivered  it,  and  his 
object  was  to  deprive  his  wife  of  h  ;r  right  to  dower  in  the  premises 
conveyed.     (HI.)     Creighton   v.   Eoe,   310. 

Tenancy    by    Entireties, 

8.  TENANCY  BY  ENTIRETY,  Mortgage,  When  Held  by.— A 
mortgage  in  favor  of  a  husband  and  wife,  to  secure  a  note  jiayable  to 
them,  vests  in  them  as  tenants  by  the  entirety,  and,  on  his  death,  she 
is  entitled  to  collect  the  whole  debt,  anil  his  executor  has  no  interest 
therein.  This  rule  remains  applicable  notwithstanding  the  statutes  of 
Massachusetts  relating  to  conveyances  and  to  the  separate  property 
and  rights  of  married  women.     (Mass.)     Boland  v.  McKowen,  CG3. 

Personal   Injury   to    Wife. 

9.  HUSBAND  AND  WIFE — Personal  Injury  to  Wife— Recovery 
by  Husband. — Although  a  statute  provides  that  "the  earnings  of  the 
wife  are  her  separate  property,"  it  does  not  of  itself  emancipate 
her  from  any  services,  which  before  its  passage  she  owed  her  hus- 
band as  head  of  the  family  and  as  her  hnsliand,  and  for  any  wrong- 
ful act  of  a  stranger  which  deprives  hirn  ol"  them  he  is  entitled  to 
recover  for  the  consrqiip-  t  loss  and  injury.  (Ala.)  Birmingliam 
Southern  Ky.  Co.  v.  Lintner,  40. 

10.  HUSBAND  AND  WIFE — Personal  Injury  to  Wife— Right  of 
Husband  to  Recover. —  If  a  wile  is  injured  in  her  jjerson  by  the 
wrongl'ul  act  of  a  stranger,  a  pro.xiinate,  legal  consequence  of  such 
ir.jury  is  the  expense  to  wliich  the  iiushand  is  put  in  the  alleviation 
of  her  Bufferings  and  the  cure  of  lur  hurts,  and  such  exi)ense  is  a 
loss  to  the  husband,  for  which  the  wrongdoer  is  answerable  to  him 
in  damages.      (Ala.)     Birmingham  Southern  Ily.  Co.  v.  Lintner,  40. 

11.  HUSBAND  AND  WIPE— Wrongful  Injury  to  Wife  by 
Stranger. —  If  jxrsonal  ijijury  int]i(!ted  upon  a  wife  by  tho  ^  r-oiigrul 
lift   of  a  stranger   is  such  as  to   deprive   hor  husband   of   her  eoeioty. 
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aid  and  comfort,  and  of  his  right  of  consortium,  he  is  entitled  to 
recover  therefor.  (Ala.)  Birmingham  Southern  Ky.  Co.  v.  Lintner, 
40. 

12.  NEGLIGENT  INJUBY  OF  WIFE— Recovery  by  Husband- 
Evidence. — If  a  husband  suffers  the  loss  and  impairment  of  his 
wife's  services  and  society  in  consequence  of  personal  injuries  in- 
flicted upon  her,  the  extent  and  duration  of  her  injuries  have  di- 
rect bearing  on  the  measure  of  damages,  and  evidence  is  admissible 
that  she  is  still  suffering  from  such  injuries  at  the  time  of  the  trial. 
(Ala.)     Birmingham  Southern  Ey.  Co.  v.  Lintner,  40. 

13.  NEGLIGENT  INJURY  OF  WIFE— Recovery  by  Husband.— 
If  a  husband  sues  to  recover  damages  for  the  loss  of  the  services 
and  society  of  '  Is  wife  caused  by  negligent  injury  inflicted  upon 
her  by  a  stranger,  he  cannot  recover  in  that  suit  for  any  loss  of 
services  or  society  of  his  wife  which  may  occur  after  the  time  of 
the  trial  in  the  absence  of  evidence  of  the  value  thereof.  (Ala.) 
Birmingham  Southern  Ry.  Co.  v.  Lintner,  40. 

See   xlomesteads;    Marriage;    Witnesses. 

INDEPENDENT   CONTRACTOR. 

See  Master  and  Servant,  18-24. 

INDICTMENT. 

1.  INDICTMENT  Need  not  Set  Up  the  Proof  in  the  case,  and 
need  only  charge  the  commission  of  the  offense  in  the  language  of 
the  statute.     (Ala.)     Davis  v.  State,  19. 

2.  INDICTMENT— Whether  Indefinite.— An  information  for  sell- 
ing milk  below  the  standard  fixed  by  ordinance,  which  specifically 
advises  the  defendant  of  the  time,  place,  and  particular  in  which 
he  has  violated  the  ordinance,  is  suihciently  definite.  (Mo.)  St. 
Louis  v.  Liessing,  774. 

INDORSEMENT. 

See  Bills  and  Notes. 

INJUNCTION. 
Against  Injunction. 

1.  INJUNCTION  Against  Injunction. — A  court  of  equity  will  not 
grant  an  injunction  for  the  purpose  of  preventing  a  defendant  in 
that  injunction  suit  from  bringing  an  action  for  injunction  against 
the  complainant  therein,  on  the  ground  that  the  latter  will  sufl'er 
irreparable  injury  from  erroneous  and  improper  judicial  action.  (Ala.) 
Robertson  v.  Montgomery  Baseball  Assn.,  30. 

Against  Execution  of  Tax  Deed. 

2.  AN  INJUNCTION  WILL  NOT  ISSUE  to  Prevent  the  Execu- 
tion of  a  Deed  tor  taxes  on  t.ic  grounc  of  defects  in  the  descrip- 
tion of  the  property  in  the  assessment.     (Cal.)     Grant  v.  Cornell,  173. 

3.  AN  INJUNCTION  WILL  NOT  ISSUE  to  Prevent  the  Execu- 
tion of  a  Tax  Oeed  on  the  ground  that  some  parts  of  the  tax  for 
which  the  property  was  assessed  are  invalid,  unless  the  complainant 
has  paid,  or  offered  to  pay,  the  part  which  was  valid.  (Cal.)  Grant 
V.   Cornell,   173. 

4.  An  Injunction  Against  the  Execution  of  a  Tax  Deed  Will  not 
Issue,  in  favor  of  a  purchaser  of  the  property  subsequent  to  the  tax 
sale,    on    account    of    defects    in    the    assessment,   where    the    original 
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owner  could  not  have  maintained  suit  for  such  relief.     (Cal.)     Grant 
V.  Cornell,  173. 

5.  TAXATION. — An  Injunction  Against  the  Assertion  of  a  Tax 
or  the  Making  of  a  Tax  Deed  because  of  vital  defects  in  the  descrip- 
tion of  the  property  wil'  not  issue  where  the  plaintifif  has  not  of- 
fered to  do  equity  by  paying  the  amount  for  which  the  property  was 
equitably  taxable.     (Cal.)     Couts  v.  Cornell,  168. 

Note. 

Injunction    in  favor  of  mortgagee  to  prevent  injury  to  or  removal 
of   mortgaged   property,   434,   435. 
in   favor   of   mortgagee   to   prevent   removal   of   timber,   448. 
in    favor    of    mortgagee    to    prevent    sales    of    mortgaged    prop- 
erty under  execution,  43G,  437. 

See  Appeal  and  Error,  3. 

INSANE  PERSONS. 

1.  INSANITY — Burden  of  Proof. — General  Insanity  Beinsr  Once 
Shown  to  Exist,  it  is  presumed  to  continue,  and  the  burden  of  show- 
ing a  lucid  interval  rests  upon  him  who  asserts  it.  (Wash.)  lu  re 
Brown,   868. 

2.  INSANITY,  Presumption  of  Continuance  of. — Tf  one  is  ac- 
quitted or  murder  on  the  ground  of  his  insanity  when  he  committed 
the  act,  his  condition  is  presumed  to  continue  after  his  acquittal, 
and  the  burden  is  on  him  to  show  the  contrary.  (Wash.)  In  re 
Brown,  868, 

3.  INSANE  PERSON,  to  What  Prison  may  be  Committed  on 
Acquittal  of  Crime. — If  a  statute  declares  that  on  the  acquittal  of  a 
person  cliarged  with  crime  by  reason  of  his  insanity,  the  court  may 
commit  him  to  prison,  it  may  select  any  prison  coming  within  its 
committing  jurisdiction,  such  as  the  county  jail  of  the  proper  county. 
(Wash.)     In    re    Brown,    8G8. 

4.  INSANE  PERSONS,  Order  Requirl::g  the  Imprisonment  of, 
When  not  Void  for  Uncertainty. — An  order  of  court  that  a  person 
acquitted  of  murder  on  account  of  his  insanity  be  confined  in  the 
county  jail  until  the  further  order  of  the  court  is  not  void  for  un- 
certainty.     (Wash.)     In    re    Brown,    SG8, 

5.  INSANE  PERSONS,  Constitutionality  of  Statute  Requiring 
Imprisonment  of. — The  state  may  classify  insane  persons  and  require 
those  whose  dangerous  tendencies  have  been  manifested  by  the  i)er- 
petration  of  acts  impairing  the  safety  of  the  community  after  a 
full  hearing  has  established  the  fact  of  insanity,  to  be  confined  in 
prison  while  the  condition  continues,     (Wash.)     In  re  Brown,  8GS. 

See    Constitutional    Law,    8. 

INSUr.-'LNCE. 

Ultra  Vires  Contracts. 
1,     INSURANCE    CORPORATIONS,    Ultra    Vires    Contracts  of, — 

Where  a  foreign  insuranco  corporation  complies  with  the  laws  en- 
titling it  to  do  '.usiness  withii  the  tate,  citizens  thereof  dealing 
witli  it  in  that  state  are  not  guilty  of  negligence  in  failing  to  as- 
certain its  cliartci-  y)owers,  and  it  cani.ot  escape  liability  on  its  con 
tracts  with  such  citizens  on  the  ground  that  it  was  not  auuori/.ed 
to  enter  into  them.  (Ark.)  jNlinneapolis  Fire  etc.  Ins.  Co.  v.  Nor 
man,  74. 
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B,  INSUBANCE  COSPOEATIONS— Ultra  Vires.— Where  a  con- 
tract of  insurance  has  been  fully  performed  on  the  part  of  a  policy- 
holder and  the  insuring  corporation  has  received  all  the  benefits 
of  the  contract,  it  cannot  escape  liability  on  the  plea  of  ultrj,  vires. 
(Ark.)     Minneapolis  Fire  etc.  Ins.  Co.  v.  Norman,  74. 

3.  COEPOEATIONS,  Ultra  Vires,  Sureties  of,  Whether  may  Plead. 
Where  a  foreign  insurance  corporation  has  given  a  bond  as  pre- 
scribed by  the  laws  of  the  state  into  which  it  enters  for  the  purpose 
of  doing  business,  its  sureties  on  such  bond  cannot  escape  liability 
on  the  ground  t  .at  a  policy  issued  by  it  was  ultra  vires,  where 
such  defense  could  not  be  maintained  by  the  corporation.  (Ark.) 
Minneapolis  Fire  etc.  Ins.  Co.  v.  Noiman,  74. 

Fire  Itisurance. 

4.  INSURANCE,   FIRE. — Conditions    Against    Alienation    of    the 

property  insured,  contained  in  fire  irsurance  policies,  are  orviinarily 
intended  to  provide  only  against  c'langes  in  ownership  which  might 
supply  a  motive  to  destroy  the  property,  or  which  might  weaken 
the  interest  of  the  insured  in  protecting  it.  Hence  dealings  with  the 
property  not  calculated  to  produce  any  such  effect  do  not,  by 
reason  of  such  conditions,  avoid  the  policy.  (Ala.)  Schloss  v.  West- 
chester Fire  Ins.  Co.,  58. 

6.  INSURANCE,  FIRE — Condition  Against  Alienation. — A  sale 
by,  and  resale  -o,  the  owner  of  property  insured  against  fire,  all 
being  one  transaction  and  without  change  of  possession,  do  not 
violate  a  condition  in  the  policy,  that  any  change  in  either  the 
title  or  possession  of  the  subject  matter  of  the  insurance  shall  ren- 
der the  policy  void.  (Ala.)  Schloss  v.  Westchester  Fire  Ins.  Co., 
58. 

6.  INSURANCE,  FIRE— Vacancy— Waiver  by  Agent. — If  a  policy 
of  fire  insurance  contains  a  clause  making  the  policy  void  if  the 
building  insured  be  or  become  vacant  or  uuoccupicd  and  so  rcmaiu 
for  a  period  of  ten  days,  unless  otherwise  provided  by  agreement 
indorsed  thereon,  and  such  policy  is  issued  by  an  agent  having 
authority  to  issue  policies  and  consummate  contracts  of  insurance, 
and  he  has  knowledge  at  the  time  of  issuing  the  policy  that  the 
building  is  vacant  and  unoccupied,  and  within  ten  days  therefrom, 
agrees  to  indorse  a  vacancy  permit  on  the  policy,  but  fails  to  do  so, 
the  insurance  company  must  be  deemed  to  have  waived  the  condition, 
and  i;  liable  for  a  loss  occurring  while  the  building  remained  vacant 
and  unoccupied.     (Kan.)     Queen  Ins.  Co.  v.  Strauguan,  421. 

7.  INSURANCE,  FIRE.— Waiver  of  Notice  and  Proof  of  Loss.— 
An  insurance  company  may  waive  its  right  to  notice  and  prout  of 
loss,  and  such  waiver  may  be  made  by  its  agent.  (Kan.)  Queen 
Ins.   Co.   V.   Straughan,   421. 

8.  INSURANCE,  FIRE — Proof  of  Loss— Authority  of  Agent.— 
Local  insurance  gents  who  issue  the  lire  policy  sued  on  and  fur- 
nish blank  forms  for  proof  of  loss  under  directicn  of  the  insur- 
ance adjuster,  and  who  have  written  authority  to  ' '  receive  proposals 
for,  and  make  insurance  policies  to  be  countersigned  by  them,  to 
renew  policies,  to  consent  to  assignments  and  transfers,  and  to  per- 
form all  lawful  acts  and  business  of  such  agency,  subject  to  the 
rules,  regulations  and  instructions  of  the  insurance  company,  prima 
facie  have  authority  to  receive  proof  of  loss  required  by  the  policy 
as  a  condition  precedent  to  recovery  tliereon.  (Ala.)  Schluss  v. 
Westchester  Fire  Ins.  (^o.,  58. 
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Marine  Insurance. 

9.  INSUEANCE,    MAEINE  —  Construction    of    Policy.  —  Policie* 

against  "the  risk  of  collision  sustained"  or  against  "loss  sustained 
by  collision  with  another  vcssol"  mean  the  same  thing,  namely,  col- 
lision with  another  vessel.  (Mass.)  Burnham  v.  China  Mat.  Ins.  Co., 
627. 

10.  INSURANCE,  MARINE  —  Collision— Vessel  Agronnd.— If  a 
vessel  is  temporarily  aground,  or  at  anchor,  or  sit  her  dock,  and  is 
run  into  by  another  vessel,  this  is  a  collision  with  another  vessel 
within  the  meaning  of  marine  insurance.  (Mass.)  I>urnham  v.  China 
Mut.  Ins.  Co.,  G27. 

11.  INSUEANCE,  MAEINE— Striking  Sunken  Wreck.— The  injury 
of  a  /essil  from  striking  some  portion  of  the  masts,  spars,  sails,  or 
rigging  of  a  vessel  wrecked  several  hours  before,  and  which  is 
never  raised,  and  the  cost  of  raising  which  would  have  exceeded 
her  value,  is  not  from  collision  with  another  vessel  within  the  mean- 
ing of  marine  insurance.  (Mass.)  Burnham  v.  China  Mut.  Ins.  Co., 
627. 

Life  Insurance. 

12.  INSURANCE,  LIFE — Effect  of  Statutory  Provisions.— The  pro- 
visions of  a  statute  of  a  state  where  a  life  insurance  policy  is  is- 
sued becomes  a  part  thereof  as  if  embodied  in  the  policy  itself.  (111.) 
Frcund  v.  Frcund.  2S3. 

13.  INSURANCE  —  Incontestable  Clause,  Applicability  of  to 
Fraud. — Though  a  policy  of  life  insurance  purports  to  be  incontestable 
after  date  of  issue  for  any  cause  except  nonpayment  of  premium,  an 
action  thereon  is  subject  to  the  defense  that  the  assured  made 
material  false  and  fraudulent  representations  before  the  issuing  of 
the  policy,  sufficient  to  avoid  it  for  fraud.  (Mass.)  Reagan  v.  Union 
Mut.  Life  Ins.  Co.,  f)-")9. 

14.  INSURANCE,  LIFE — When  Contract  Takes  Effect.— If  on  an 
application  for  a  life  insurance  policy  there  is  no  agreement  as  to 
when  the  insurance  is  to  take  effect,  and  the  policy  is  to  be  issued 
alter  the  applicant  has  taken  a  medical  examination,  and  it  is  agreed 
that  a  note  taken  in  payment  of  the  first  premium  shall  not  bo 
negotiated  until  the  delivery  of  the  policy,  the  insurance  does  not  take 
effect  until  the  issuance  and  delivery  of  the  policy.  (V\'yo.)  Sum- 
mers V.  Mutual   Life  Ins.  Co.,  992. 

15.  INSURANCE,  LIFE— When  Insurance  Takes  Effect.— A  life 
insurance  company  has  an  absolute  riglit  to  insist  tliat  it  shall  accept 
an  application  and  issue  a  policy  before  it  shall  be  bound  as  nn  in- 
surer, and  the  applicant  for  insurance  has  the  same  right  to  require  a 
delivery  to  and  acceptance  by  him  of  tlie  policy,  before  he  will  be 
liound.      (Wyo.)      Summers  v.  Mutual  liife  Ins.  Co.,  992. 

16.  INSURANCE,  LIFE. — Oral  contracts  of  life  insurance  may  bo 
valid,  and  if  coTuplrtril  by  a  nmeting  of  the  minds  of  the  parties,  the 
insurer  will  be  liable  for  a  loss  occurring  before  the  issuance  and  de- 
livery of  the  policy,  out  where  delivery  and  acceptance  of  the  policy 
is  necessary  to  put  the  insurance  into  effect,  there  can  be  no  risk 
until  the  things  iirecedent  agrenl  upon  shall  happen.  (Wyo.)  Sum- 
mers V.   Mutual   Life   Ins.   Co.,   9'.)2. 

17.  INSURANCE,  LIFE — Specific  Performance. — Parol  agreements 
Co.-  life  insurance  may  be  sp<t'ifii'ally  enforced  by  requiring  the  is- 
suance of  the  policy  as  agreed,  either  before  or  af ti  r  loss,  and  in 
such  ciute  the  court,  having  acquired  jurisdiction,   will  afford  full   Ft- 
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lief  by  awarding  proper  damages  in  case  of  loss.  (Wyo.)  Sum- 
mers V.  Mutual  Life  Ins.  Co.,  992. 

18.  INSUEANCE,  LIFE— Refusal  to  Accept  Premium— Forfeiture. 

If  an  insurer  wrongfully  refuses  to  accept  a  premium  when  it  is  ten- 
dered or  wrongfully  declares  a  life  policy  forfeited,  and  refuses  fur- 
tiier  to  recognize  it  as  an  existing  contract,  such  insurer  is  liable  to 
the  insured  or  the  policy-holder  for  the  full  amount  of  premiums  paid, 
although  the  insurance  may  have  been  in  effect  for  some  time.  (Wyo.) 
Summers  v.  Mutual  Life  Ins.  Co.,  992. 

19.  INSURANCE,  LIFE— Refusal  to  Issue  Policy — Recovery  of 
Premium. — If  a  person  executes  and  delives  a  note  to  an  insurance 
company's  general  agent  in  consideration  that  it  will  issue  and  de- 
liver to  him  a  life  insurance  policy  within  a  stated  time,  and  the 
company  receives  and  appropriates  the  proceeds  of  the  note,  but  fails 
and  neglects  to  issue  and  deliver  the  policy,  without  fault  on  the  part 
of  the  applicant  for  insurance,  he  is  entitled  to  consider  the  contract 
as  rescinded  by  the  insurer,  and  to  recover  from  him  the  sum  ad- 
vanced as  money  had  and  received.  (Wyo.)  Summers  v.  Mutual  Life 
Ins.    Co.,    992. 

20.  INSURANCE,  LIFE— Pleading.— The  fact  that  a  complaint 
against  an  insurance  company  demands  damages  for  its  refusal  to  is- 
sue a  policy  on  which  the  first  premium  has  been  paid  does  not  affect 
the  right  of  the  plaintiff  to  recover  the  amount  paid  as  money  had 
and  received.     (Wyo.)     Summers  v.  Mutual  Life  Ins.  Co.,  992. 

21.  INSURANCE,  LIFE — Pleading.— A  complaint  against  a  life 
insurance  company  to  recover  a  premium  paid  alleging  that  the  com- 
pany's agents  were  authorized  to  solicit  contracts  of  insurance,  to 
make  contracts  for  policies  and  to  receive  and  receipt  for  premiums 
thereon,  and  that  they  were  authorized  generally  to  transact  tho 
company's  business  within  the  state,  will  not  be  construed  to  allege 
that  such  agents  were  themselves  to  write  and  issue  the  policies,  as 
under  the  statute  pleadings  are  to  be  most  liberally  construed,  and 
the  common-law  rule  that  they  are  to  be  construed  most  strongly 
against  the  pleader  is  not  applicable.  (Wyo.)  Summers  v.  Mutual 
Life  Ins.  Co.,  992. 

Cfuinge  of  Beneficiary. 

22.  INSURANCE,  LIFE— Title  of  Beneficiary — Effect  of  Noncom- 
pliance with  the  Statute. — If  the  statutes  of  a  state  where  a  policy 
of  life  insurance  is  issutd  provide  that  the  person  whose  life  is  in- 
sured has  the  right  at  any  time,  with  the  consent  of  the  insurer,  to 
change  the  beneficiary,  no  change  of  beneficiary  can  take  place 
until  assented  to  by  the  insurer.     (111.)     Freund  v.  Freund,  283. 

23.  INSURANCE,  LIFE— Change  of  Beneficiary— Necessity  for  In- 
dorsement of  Consent  by  the  Insurer. — Where  a  policy  of  life  in- 
surance provides  l.iaL  a  change  of  beneficiary  shall  be  made  by  in- 
dorsement in  writing  and  shall  not  take  effect  until  indorsed  on 
the  policy  by  the  home  office,  no  act  of  the  assured  can  effect  such 
a  change  in  the  absence  of  such  indorsement,  (111.)  Freund  v. 
Freund,  283. 

24.  INSURANCE,  LIFE — Change  of  Beneficiary,  When  not  Ac- 
complished.— Though  the  peisor  whose  life  is  insured  adopts  and 
sign",  printed  forms  prepared  by  the  insarer  making  known  his  in- 
tention to  change  the  name  of  the  beneficiary  and  receives  a  receipt 
from  the  local  offic,  of  the  insurer  stating  that  tne  papers  have 
been  received  for  transmission  to  tiie  home  office  for  a  change  of 
beneficiery,  still  if  t,h^  insurer  does  -lot,  in  the  lifetime  of  the  as- 
sured,   indorse    the    requisite    cons<'nt    as    required    by    the    terms    of 
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the  policy  no  change  of  beneficiary  is  accomplished.     (HI.)     Frcirnd 
V.  Freund,  283. 

25.  LIFE  INSUEANCE  and  Mutual  Beneflt  Insurance — Distinc- 
tion Between  as  to  Change  of  Beneficiary. — There  is  a  distinction 
between  certificates  issued  by  a  mutual  benefit  society  aiK.  an  or- 
dinary life  insurance  in  that  the  right  to  change  the  beneficiary  tloos 
not,  as  a  general  thing,  exist  in  the  latter,  and  when  the  right 
does  exist  by  the  terms  of  a  statute  or  a  policy,  it  can  be  exercised 
only  by  complying  with  the  provisions  of  the  statute  or  policy  upon 
the  subject.     (111.)     Freund  v,  Freund,  283. 

26.  INSURANCE,  LIFE— Indorsement  of  Consent  to  Change  the 
Beneficiary,  "Whether  a  Merely  Formal  Act. — Though  the  person  whose 
life  is  insured  does  every  act  which  is  on  his  part  required  to  be 
done  to  change  the  name  of  the  beneficiary,  still  if  the  statut*^  re- 
quires the  insurer  to  consent  to  such  change  before  it  becomes  ef- 
fective, and  the  polit^j-  provides  that  such  consent  must  be  in- 
dorsed thereon,  equity  cannot  treat  a  change  as  accomplished  where 
the  assured  dies  before  such  consent  is  given  and  such  indorsement 
made.     (111.)     Freund  v.  Freund,  2S3. 

27.  INSUEANCE,  LIFE — Consent  to  Change  of  Beneficiary  Given 
After  the  Death  of  the  Assured. —  When  the  person  whose  life  is  in- 
sured dies  before  the  insurer  has  consented  to  a  change  of  the 
beneficiary,  the  rights  of  the  beneficiary  become  vested  and  cannot 
be  taken  away  and  conferred  on  ano^ner  by  any  consent  or  waiver 
of  the  insurer  taking  place  after  such  death.  (111.)  Freund  v. 
Freund,  283. 

28.  INSURANCE,  LIFE— Change  of  Beneficiary.- The  Filing  of  an 
[nterpleader  and  the  Payment  of  the  Money  into  Court  where  the 
person  whose  life  was  insured  did  all  the  acts  necessary  to  be  done 
by  iiim  to  accomplish  a  change  of  beneficiary  cannot  make  such 
change  effective  if  the  insurer  did  not,  in  the  lifetime  of  the  as- 
sured, indorse  on  the  ^olicy  tlie  consent  to  such  change  as  therein 
required.     (HI.)     Freund  v.  Freund,  283. 

Wrongful    Forfeiture    of   Policy. 

29.  INSURANCE,  LIFE — Wrongful  Forfeiture — Right  of  Action. — 
If,  under  the  terms  of  an  insurance  policy,  on  a  husband's  life,  the 
insurance  is  to  go  to  his  wife  as  her  separate  estate,  if  she  survives 
him,  otncrwise  to  his  heirs,  ncith'^r  he  nor  his  heirs  are  meessary 
parties  to  an  action  by  her  against  the  insurer  for  damages  for  wrong- 
fully declaring  the  policy  iorlcitcd.  (Wis.)  Alyrnck  v.  iS'orthwcsi 
em  etc.  ins.  (.o.,  U3i. 

£0.  INSURANCE,  LIFE— Wrongful  Forfeiture — Right  of  Action.— 
If  an  insurance  company  has  wrongfully  forfeited  an  insurance  pol- 
icy on  the  life  of  a  husband  naming  his  wife  as  beutlieiary,  slie 
has  a  cause  of  action  against  the  iu:?urance  company,  altliough  he 
is   still    living.      (Wis.)      ^lerrick    v.    Mortliwesteru    etc.    Ins.    Co.,   !).';i. 

31.  INSURANCE,  LIFE— Wrongful  Forfeiture— Measure  of  Dam- 
ages.— il  an  iusuranct,  company  lias  wrongiully  declared  iorleitcd 
a  lilc  policy,  the  beneficiary  named  therein  is  entitled  to  recover 
as  damages  the  value  of  the  policy  at  the  time  of  the  breach.  (Wis.) 
Merrick  v.  isorthwestern  etc.  Jus.  Co.,  931. 

See  State,  1;   Warehousemen,   1, 

INTEREST. 
See   Garni.shmeut,   4;    Usury. 
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liteestate  commerce. 

See  Commerce. 

INTOXICATING  LIQUORS. 

See  Constitutional  Law,  4. 

JUDGMENT. 
JFn  General. 

1.  JUDGMENTS  After  End  of  Term.— If  a  statute  provides  that 
a  certain  term  oc  court  shall  continue  "until"  a  specilied  day,  the 
proceedings  and  judgment  in  a  trial  o'  fore  such  court  on  the  day 
succeeding  that  named  in  the  statute  are  coram  non  judice  and 
void,  and  will  not  support  an  appeal.     (Ala.)     Johnson  v.  State,  17, 

2.  A  JUDGMENT   on  tlie  Pleading   is  not   proper   when   there   is 
an  issue  joined  upon  any  proposition.     (Cal.)     Norris  v.  Lilly,  188. 
Lien    of   Judgment. 

3.  JUDGMENT  LIEN — Enforcement  of  by  Another  Judgment, — 
li  the  defendant  in  a  suit  to  foreclose  a  lien  claims  that  under  a 
judgment  rendered  in  a  national  court,  he  is  entitled  to  a  lien  on 
the  property  paramount  to  the  lien  of  the  complainants,  and  they, 
for  reasons  specilied  in  the  pleadings,  insist  that  such  judgment  is 
not  a  lien,  a  decree  in  favor  of  sucn  defendant  directing  a  sale  of 
the  property  and  awarding  him  priority  out  of  the  proceeds  is  a 
proper  mode  of  enforcing  su(;h  judgment  lien  and  conclusive  on  all  the 
parties  to  the  foreclosure  suit,     (ill.)     Thompson  v.  llemenway,  239. 

4.  JUDGMElSiT  LIEN,  Creation  of  Vvhere  the  Sale  is  Made  in 
Another  fauxt. — if  the  holder  of  a  judgment  is  made  a  party  de- 
fendant to  a  suit  to  foreclose  a  mortgage  and  by  his  answer  sets  up 
his  judgment  and  lien,  and  the  court,  ueciding  in  his  favor,  directs 
a  saie  of  the  property  and  awards  him  prion ly  of  payment  out  cf 
the  proceeds,  such  saie,  when  made,  relates  to  the  date  of  the  incep- 
tion of  the  judgment  lien.  It  is  not  necessary  that  the  judgment 
lieu  be  enforced  by  the  levy  of  execution.  (111.)  Thompson  v.  llem- 
enway, 239. 

5.  JUDGMENT  LIEN,  When  Preserved  by  a  Decree  of  Foreclo- 
su±"e. — If,  in  a  suit  to  foreclose  a  mortgage,  a  judgment  creditor 
is  made  a  party  defendant  and  pleads  his  judgment,  and  the  court 
finds  it  to  be  paramount  as  a  lien  to  the  mortgage,  and  decrees 
that  the  land  be  sold  free  from  the  lien  of  the  judgment  as  well 
as  free  from  the  lien  of  the  mortgage,  and  that  the  lien  of  the 
judgment  suall  be  transferred  to  and  become  a  lieu  upon  the  pro- 
ceeds of  the  sale,  the  sale  so  decreed  is  iu  execution  of  the  judg- 
ment as  well  as  of  the  mortgage,  and  the  title  resulting  from  tiie 
saie  relates  to  the  date  of  the  judgment  lieu  and  cuts  off  all  sub- 
secjueuiiy  acquired  titles  and  liens.  (Id.)  Thompson  v.  Hemenway, 
239. 

Eatoppcl  and  Ees  Judicata. 

6.  JUDGMENT — Estoppel — Parties  and  Privies. — A  judgment  la 
conclusive,  not  only  upon  those  who  were  parties  to  the  action, 
but  also  upon  those  who  are  iu  privity  with  them.  (Idaho.)  Schuler 
v.  I'ord,  2o3. 

7.  JUDGMENT — Estoppel. — One  in  Possession  of  Land  under  a 
contract  of  purchase  is  not  in  privity  with  the  venoor  so  as  to  be 
bound  by  a  judgment  against  him  alt'ectiiig  the  property  in  an  ac- 
tion commenced  after  the  contract  was  made  and  pusstysion  takiMi. 
(  Idaiiu.)      8chtiler  v.  Ford,  233. 
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8.  EES  JUDICATA — Judgment,  What  is  Within  the  Meaning  cf 
the  Law  of. — The  decisiou  of  an  application  to  a  court  of  probate 
for  the  setting  aside  of  a  homestead  out  of  the  property  of  a  decedent 
is  a  final  determination  of  the  rights  of  the  parties  to  that  pro- 
ceeding, and,  as  ros  judicata,  is  entitled  to  the  same  eflfect  as  a 
final   judgment.     (Cal.)      Estate    of    Harrington,    118. 

9.  EES  JUDICATA — Judgment,  When  Conclusive  of  Fact. — When; 
an  issue  of  fact  vital  to  a  controversy  has  been  tried  between  the 
parties  litigant,  and  the  judgment,  depending  for  its  sutliciency  upon 
a  finding  of  fact,  has  become  final,  that  determination  of  fact  is 
forever  binding  in  every  court  between  the  parties  to  that  litigation 
and   their   privies.     (Cal.)     Estate   of    Harrington,   118. 

10.  EES  JUDICATA — Judgment  Due  to  Failure  to  Offer  Evidence. 
The  eflfcct  of  an  ordc  r  denying  an  application  to  set  aside  a  home- 
stead out  of  the  property  of  a  decedent,  on  the  ground  that  the 
applicant  therein  is  not  his  widow,  is  not  diminished  by  proof  that 
such  order  resulted  from  the  failure  of  the  applicant  tu  otter  evi- 
dence then  available  to  her.      (Cal.)      Estate  of  Harrington,  118. 

11.  EES  JUDICATA,  Order  Due  to  Failure  to  Offer  in  Evidence 
La^.s  of  Anotner  State. —  When  a  court  denied  an  application  to 
set  aside  a  homestead  out  of  the  property  of  the  decedent  on  the 
ground  that  the  applicant  was  not  his  widow,  and  its  decisiou  was 
based  on  an  assumption  that  the  laws  of  another  state  were  the 
eaiue  an  tlie  subject  at  issue  as  those  of  the  state  wherein  the 
decision  was  made,  its  effect  as  res  judicata  cannot  be  avoided 
in  a  subsequent  proceeding  Ijy  provmg  liie  laws  of  such  other  slate 
and  showing  that,  had  they  been  ottered  and  received  in  evidence 
in  the  lir.sl  jjroi-<i ding,  the  decision  must  have  been  dift'erent.  (Cal.) 
Estate  of  Harrington,  118. 

12.  EES  JUDICATA. — An  Order  Denying  an  Application  to  Set 
Aside  a  Homestead  out  of  the  property  of  a  decedent  on  tne  ground 
that  the  applicant  is  not  his  widow  is  conclusive  against  her  when 
she  seeks  to  have  part  of  his  estate  distributed  to  her  as  such 
widow.      (Cal.)      Estate  of  Harrington,  118. 

13.  EES  JUDICATA. — In  a  Suit  to  Foreclose  a  Mortgage  to  Which 
a  Holder  of  a  Judgment  Rendered  in  One  of  the  i\atioiial  Court  is 
Made  a  Party  Defendant,  and  answering,  sets  up  his  judgment 
and  claims  a  lien  thereunder  paramount  to  the  mortgage,  the  ques- 
tions whether  such  judgment  could  be  enforced  liy  a  decree  in 
such  court  without  a  crossbill,  or  whether  it  could  be  entorecd 
by  a  decree  in  the  state  court  in  any  manner,  or  whether  the  only 
manner  in  which  the  defendant's  lien  could  be  enforced  was  by 
execution  issued  on  the  judgment  and  levied  on  the  land,  were  mat- 
ters properly  involved  in  the  foreclosure  suit,  and  might  have 
been,  if  they  were  nr>t,  raised  and  ilel(  rn.intd  by  it,  am'  us  to  tiu  ni, 
the  decree  of  foreclosure  is  res  judicata.  (HL)  Thompson  v.  Hem- 
enway,   239. 

Principal  and  Surety. 

14.  JUDGMENT — Whether  Binds  Estate  of  Deceased  Siurety. — 
If  a  surety  on  the  bond  of  an  administrator  dies  three  years  before 
a  judgment  is  rendered  against  his  principal,  and  no  administratoi 
is  appointed  for  the  estate  of  the  surety,  his  estate  is  not  bound 
by    such   judgment.      (Mo.)      8tate    v.    Cbggin,    820. 

15.  JUDGMENT  Against  Principal — Effect  on  Surety. — A  judg- 
ment, in  an  action  ly  the  holder  (f  a  secured  note  against  the  prin- 
cipal therein  alone,  that  the  note  Las  not  been  paid  is  res  judicata 
and  binding  on  the  surety  on  such  note,  in  a  subsequent  action  against 
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him  by  the  holder  thereof,  in  which  the  same  defense  of  payment  ia 
set  up  as  was  interposed  to  the  former  action.  (Iowa.)  Beh  v.  Bay, 
385. 

See   Appearance,  3;   Criminal  Law,   7;   Divorce;    Setoff  and   Counter- 
claim; Eemaindermen. 
Note. 
Judgment  of   a   Sister   State,   based   on   personal   service   of   process 

on  a  nonresident,  256. 
faith  and  credit  which  must  be  given  to,  256. 
in  suits  for  divorce,  effect  of  in  other  states,  260. 
Judgments,  assignment  of  is  subject  to  the  right  of  setoff,  148. 

setoff    of    one    against    another,    administrators    and    executors, 

right   of,   when   enforceable  by   and    against,   144. 
setoff  of  one  against  another,  appeal,  pendency  of,  effect  of  upon 

right   of,   149. 
setoff    of    one    against    another    application    for,    to    what    court 

must  be  made,  141. 
setoff  of   one   against   another,   assignee   of  judgment   is   entitled 

to  enforce   right   of,   147. 
setoff   of    one   against   another,   assignee   of   judgment,   right    of, 

whether  and  when  enforceable  against,  147,  148. 
setoff  of  one  against  another,  assignment  of  judgment  is  subject 

to  the  right  of,  148. 
setoff   of   one   against    another,    costs,   taxable,   whether   affected 

by,  146. 
setoff  of   one  against   another,   courts   of   law,   jurisdiction   of   to 

compel,  139. 
setoff  of  one  against  another,  courts  of  law,  motion  in  for,   139. 
setoff  of  one  against  another,  courts  of  law,  statutes  conferring 

jurisdiction  upon,  139. 
setoff  of  one  against  another,  denial  of  at  law,  whether  precludes 

relief    m    equity,    139. 

setoff  of  one  against  another,  discretion  of  the  courts  in  act- 
ing on  applications  for,  140,  141. 

Bctott'  of  one  against  another,  equitable  ownership  of  the  judg- 
ment controls  right  of,  145. 

setoff  of  one  against  another,  exemption,  effect  of  upon  right  of, 
150. 

setoff  of  one  against  another,  form  of  proceedings  for,   139. 

setoff  of  one  against  another,  in  equity,  grounds  for,  138. 

setoff  of  one  against  another  in  equity,  insolvency  of  a  party  is 
not   essential   to,   138. 

setoff  of  one  against  another  in  equity  where  the  remedy  at  law 

13  adequate,   138. 
setoff  of  one  against  another,  judgments  must  be   final   in  form, 

149. 
setoff  of  one  against  another,  liens  of  attorneys,  right  of,  whether 

enforceable   against,  146. 
setoff    of    one    against    another,    motion    for,     where     must     be 

made    wlien    the    judgments    are    in    different    courts,    140. 
setoff   of   one    against    another,    nature     of    the    cases    of     action 

on    which   they    are    founded,   Avhether   material,    142. 
setoff  of  one  against  another,  parties  for  and   against  whom   the 

right   of  may   be   enforced,   143. 
setoff    of    one    against    another,    res    judicata,    denial    of    at    law. 

wliether  operates  as  in  equity,  14.!. 
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Judgments,  setoff  of  one  against  another,  third  persons,  interests  of 

which  will  not  be  prejudiced  by  allowing,  146. 
setoff  of  one  against  another,  time  within  which  right  of  may  be 

enforced,  142,  143. 
setoff    of    one    against    another,    times    at    which    the    judgments 

were  rendered,  whether  and  when  material,  142,  143. 
setoff  of  one   against   another,  want   of   mutuality   of  parties  as 

a  ground  for  refusing,   145. 
setoff   of    one    against    another   where    a   judgment    is   against   a 

principal  and   his  sureties,  144, 
setoff  of  one  against  another  where  one  is  founded  on  a  contract 

and  the  other  on  a  tort,  142. 
setoff   of   one   against   another   where   one   of   the   judgments   re- 
mains subject  to  appeal,  149. 
setoff  of  one  against  another  where  right  to  enforce  one  of  the 

judgments  is  8u.spcnded,  149. 
setoff    of   one    against    another,    where    the    causes   of    action    on 

wliich   they  are   founded   could   not   be   eet   off  against   each 

other,    142. 
setoff   of   one   against    another   where    the    estate    of   a    decedent 

is  the  beneficiary  in  a  judgment,  144. 
setoff  of  one  against  another  where  the  parties  to  the  two  judg 

mcnts  are   different,   144. 
setoff  of  one  against  another,  where  they  are  in  different  courts, 

proceedings  for,   140,  141. 
setoff   of   one   against    another   where   two   persons   represent   the 

le  interest  or  liability,  144. 
setoff   of   one   against   another,   whether   a   matter   of   right,    140, 

141. 

JUDICIAL  NOTICE. 

See  Evidence,  4,  5. 

JUDICIAL    SALE. 
See  Executors  and  Administrators;  Guardian  and  Ward,  4. 

JURISDICTION. 
JURISDICTION,  Presumption  of. — Whore  a  decree  is  silent 
as  to  jurisdiction  over  the  defendant,  it  will  be  prcsunu'<l;  but  if 
I  c  (lc(-ro  '  is  silent  as  ;o  ser  'c.  oT  pnccss,  and  the  umnioni  slows 
a  want  of  or  an  insufficient  service,  the  presumption  of  juris*lii'tion 
is  overcome.  (LU.)  Forrest  v.  Fey,  249. 
See   Apptarance. 

JURY. 
JURORS — Examination  with  View  to  Peremptory  Challenge. — 
After  a  Juror  in  a  criminal  case  has  been  sworn  on  his  voir  dire 
and  declared  competent  l)y  tlie  court,  counsel  for  the  defense  cainiol, 
as  a  matter  of  right,  interrogate  him  in  order  to  determine  the  ex 
pcdiency  of  making  a  perempiury  challenge.      ^^Md.)      Handy  v.  btaie, 

558. 

See  New  Trial. 

iVote. 

Jury  Trial,  voir  dire,  asking  juror  which  side  he  would    favor   if  the 
«  vidence    were    evenly    balancid,   5GS. 

voir  dire,  examination  on  in  prosecutions  for  murder,  5G7. 

voir    ilire,   extent   of    t  xamin.-ition    upon,   rA>'j. 
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Jury  Trial,  voir  dire,  extraneous  matters,  when  should  not  be  intro- 
duced by  examination  upon,  566. 

voir   dir-e,  general  explorations  upon,  566. 

voir  dire,  right  of  examination  upon  in  civil  cases,  564,  566, 
567. 

voir  dire,  right  of  examination  upon  in  criminal  cases,  564, 
567. 

voir  dire,  right  to  interrogate  juror  to  ascertain  desirability  of 
peremptory   challenge    of,    564. 

LACHES. 

See  Equity,  3. 

LICENSE. 

LICENSE  IN  LAND — Revocation. — Mere  oral  permission  by 
one  to  use  the  land  to  some  extent  of  another,  no  consideration 
being  paid  therefor,  although  both  parties  may  contemplate  that 
the  permission  granted  shall  be  permanent  and  although  the  licensee, 
on  the  faith  thereof,  enters  upon  the  land  and  makes  valuable  im- 
provemerts,  conveys  no  interest  in  the  land,  and  creates  only  a 
mere  license,  revocable  at  the  pleasure  of  the  licensor.  (Wis.)  Hu- 
ber  V.  Stark,  937. 

LIENS. 

LIENS,  When  Created. — An  Agreement  to  Give  Security  on 
Property  not  yet  in  Existence  or  in  the  Ownership  of  the  Party  Mak- 
ing the  Contract,  or  property  to  be  acquired  by  him  in  the  future, 
constitutes  an  equitable  lien  on  the  property  so  existing,  or  acquired 
at  a  subsequent  time,  which  is  enforceable  in  the  same  manner  and 
against  the  same  i^ersons  as  the  lien  on  a  specified  thing  existing 
and  owned  by  the  contracting  parties  at  the  time  of  the  contract. 
(Me.)     Burrill  v.  Whitcomb,  498. 

LIMITATION   OF   ACTIONS. 

1.  LIMITATIONS,  Construction  of  Statute  of. — The  provision 
0-  the  code  that  no  action  for  the  recovery  of  real  property  or  the 
possession  thereof  can  be  maintained  unless  the  plain  d  or  his 
_  r^decessor  in  interest  was  seised  or  possessed  of  the  property 
within  five  years  before  the  commencement  of  the  action  cannot 
be  construed  as  making  tlie  statute  of  limitations  run  before  a  cause 
Oi.  action  has  accrued,  and  thereby  cutting  off  the  right  of  remainder- 
men by  a  possession  held  adversely  to  them  during  the  continuance 
of  the  life  estate.      (Cal.)      Pryor  v.   Winter,  162. 

2.  LIMITATION  OF  ACTIONS.— Courts  of  Equity  are  Bound 
by  the  Statute  of  Limitations  and  must  give  effect  to  it  when  pleaded. 
(Ark.)      Baldwin  v.  Williams,  81. 

3.  LIMITATION  OF  ACTIONS— Bill  to  Impeach  Decree.— A  bill 
in  equity  to  impeach  a  probate  decree  for  fraud,  though  not  within 
the  terms  of  the  statute  which  bars  a  bill  of  review  after  a  lapse 
of  three  years,  must,  by  analogy,  be  governed  by  the  same  limita- 
tion.    (Ala.)     Willis  v.  Eice,  26. 

4.  LIMITATION  OF  ACTIONS— Mistake  in  Form  of  Remedy. — 
Under  a  statute  providing  that  "if  in  any  action  the  writ  be  abated 
or  the  action  otherwise  avoided  or  defeated,  ....  or  for  any 
matter  of  form,  or  if  after  a  verdict  for  the  plaintiff,  the  judgment 
shall  be  arrested,  ....  or  shall  be  reversed  on  writ  of  error,  the 
plaintiff  may  commence  a  new  action  for  the  same  cause  within  one 
year,"   a   plaintiff   may   bring   a   new   action   within   a   year   after   a 

Am.  St.  Kep.,  Vol.  109—68 
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fitrimr  action  was  disni'ssod  bocauso  by  mistake  brought  in  assnmpsit^ 
instead   of   in    tort.      (Mich.)      McMillan    v.   Kcaumc,   G66. 

5.  LIMITATION  OF  ACTIONS  Against  Trustee.— In  the  absence 
of  a  demand,  the  statute  of  limitations  does  not  apply  to  an  action 
against  a   trn.stee   for  an   accounting.      (Mass.)      Pierce  v.  Perry,  G37. 

6.  LIMITATION  OF  ACTIONS— Trustee,  Who  is.— A  brother 
who  acts  as  the  financial  agent  of  his  unmarried  sister,  collecting, 
managing  and  dealing  with  her  property  as  if  it  were  his  own,  and 
having  possession  of  all  her  securities  and  investments,  may  be  found 
to  have  been  a  trustee  for  her,  so  that  the  statute  of  limitations  will 
not  bar  a  suit  brought  by  her  executors  against  him  for  an  account- 
ing.     (Mass.)      IM(  rce  v.  Perry,  G37. 

7.  LIMITATION  OF  ACTIONS — New  Promise.— The  making  and 
delivery  of  a  second  note  given  for  unpaid  interest  on  a  prior  note 
after  the  latter  is  barred  by  limitation  is  not  such  a  written  admis- 
sion of  the  debt  evidenced  by  the  first  note  as  will  operate  to  re- 
vive the  right  of  action  thereon,  and  prevent  the  interposition  of 
the  statute  of  limitations.      (Iowa.)      Ivleis  v.  McGrath,  390. 

8.  LIMITATION  OF  ACTIONS— Pleading  the  Statute  by  Setting 
Oat  the  i^acts. —  Xv'here  the  bill  for  an  accounting  sets  out  facts  sulli- 
cient  to  avoid  tlie  statute  of  limitations,  or  to  show  that  it  was 
never  applicable,  and  the  defendant  pleads  the  statute,  the  plaintitf 
need  not  interpose  any  additional  replication.  (Mass.)  Pierce  v. 
Perry,  637. 

See   Adverse   Possession;    Fraudulent    (Jonveyance^,    5;    Guardian    and 

Ward,  5-8. 

LIVESTOCK. 

See   Animals. 

MANDAMUS. 

1.  MANDAMUS — Practice.- — A  demurrer  to  the  writ  or  affidavit 
in  mandamus  is,  in  effect,  a  motion  to  quash  the  writ,  and  may  be 
entertained  and  in  a  proper  case  granted  by  sustaining  the  de- 
murrer   and    dismissing    the    proceeding.      (Wa-sh.)      State    v.    Brewer. 

,N.')8. 

2.  MANDAMUS  Issues  Only  to  Compel  the  Performance  of  a 
Ministerial  Duty,  and  cannot  be  used  to  compel  the  performance  of 
a  duty  re(juiring  the  exercise  of  discretion.  (Wash.)  State  v. 
lirewer,  858. 

3.  MANDAMUS  will  not  Lie  to  Compel  a  General  Course  of 
Official  Conduct,  because  it  is  impossible  for  the  court  to  oversee 
tlie  perfuriiiance  of  such  duties.  Hence,  this  writ  will  not  issue  to 
compel  tlie  sin  riff  of  a  county  or  the  marshal  of  a  city  to  make 
eomplaint  and  [yrosecute  the  jiersons  who  violate  the  laws  of  the 
state  against  keejiing  saloons,  eigar-staiuls,  and  other  places  of  busi- 
ness open   for  trade   on    Sunday.      (Wash.)      State   v.   iJrewer,   858. 

MARK. 

See    Acknowledgments,  3. 

MARRIAGE. 

1.     MARRIAGE,   When   does  not   Create   a  Disability. — Where   hy 

the    laws    of    the    state    a    m;irri,i^f    coiitrai-ted    by    a    woniaii    alreaily 

married    is    absolutely    void,    sucli    secuiui    marriagt;    ilo<s    not    cnaii' 

anv    disiihilitv    a^^ainst    her.    nor    diminish,    as    res   judicata,    the    cllic; 
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of  sn  adjudication  against  her  made  after  tlie  termination  of  the 
valid  marriage  by  tlie  death  of  her  husband,  and  before  tne  second 
or  void  marriage  had  been  annulled.  (Cal.)  Estate  of  Harrington, 
118. 

2.  MAEEIAGE  by  Person  Having  a  Husband  or  Wife  Living, 
When  Valid  as  to  the  Innocent  Party,  and  Sufficient  to  Prevent  an 
Action  to  Nullify  It. — If  a  woman  marries  a  man  in  good  faith,  with- 
out the  knowleilge  of  his  prior  marriage,  and  that  he  has  a  wife  then 
living,  and,  after  the  impediment  is  removed  by  the  death  of  the 
tirst  wife,  continues  to  live  with  him  in  good  faith,  the  marriage 
becomes  legal  under  the  statutes  of  Massachusetts,  and  the  wile 
cannot  have  it  annulled  and  declared  void  on  the  ground  that  she 
was  induced  to  enttr  into  it  by  the  false  and  fraudulent  representa- 
tions of  the  husband,  and  that  after  she  had  knowledge  of  the  liist 
marriage  she  had  never  lived  with  him.      (Mass.)      Turner  v.  Tumor, 

MAEEIED  WOMEN. 

See  Acknowledgments,  4;  Husband  and  Wife. 

MASTEE  AND   SEEVANT. 

Employer's  Liahilily  in  General. 

1.  IMASTEE  AND  SERVANT,  Eailv;ay  Cars,  Liability  of  the 
Foriiier  for  Defects  Therein. — A  master  on  whose  premises  railway 
cars  come  with  coal  consigned  to  him  at  his  power-house  and  plant 
to  be  unloaded  is  not  under  duty  of  inspecting  them,  and  hence  is 
not  liable  to  his  employe  injured  througii  defects  therein.  (Mass.) 
I)unn   V.   Jjoslon   etc.   Ry.   Co.,   GOl. 

2.  MAoTEIl  AND  SEEVANT— Ways,  Works,  and  Machinery.- 
8team  railway  cars  loaded  with  coal  and  consigned  to  a  street  rail- 
way company  are  not,  while  at  its  power-house  to  be  unloaded,  a  part 
uf  its  ways,  works,  and  machinery,  where  they  are  not  the  property 
01  .sue a  btrttt  railway  corporation  nor  under  its  control.  (Mass.  i 
Dunn   V,  Boston   etc.   iiy.  Co.,  601. 

3.  MA,iTEE  AND  SEEVANT— Eeasonably  Safe  Place  in  Which 
to  Worix,  iViaster  Wiieu  not  Liable  for  not  Fumishuig. — if  a  servant 
is  in  aL,  good  a  position  as  the  master  for  ascertaining  and  uuder- 
stamling  tne  situation,  and  equally  well  knows  and  appreciates  the 
conditions,  he  cannot  be  allowed  to  complain  for  injuries  sustained 
by    workii  g    therein.      i^Wasii.)      Miller    v.    Moran   Bros.    Co.,    91 1. 

•1.  NEGLIGENCE.  —  The  Defense  that  the  Employer  ConJr'. 
not  Have  Toreseen  the  Condition  or  Circumstances  Leading  lO  the 
Injury  of  the  Plaintiff  Employe,  and  therefore  must  be  exonerated 
from  the  charge  of  negligence,  cannot  be  sustained  if  the  resulting 
accident  proves  that  the  conditions  were  dangerous,  and  the  jury 
were  of  the  opinion,  which  the  evitlence  tended  to  sustain,  that  rea- 
sonable prudence  and  care  required  a  different  construction  of  the 
appliance  causing  tlie  injury,      (ill.)      Siegei-Cooper   &  Co.  v.  Trcka,  3o:i. 

5.  MASTEE  AND  SEEVANT— Inspection  Duty  of,  When  Eests 
on  Servant. —  WTun  tiie  nature  of  the  work  in  which  a  servant  is 
employed  necessarily  constantly  changes,  and  a  safe  place  one  moment 
may  become  a  dangerous  one  next  by  the  ordinary  antl  necessary 
operation  of  the  work,  and  without  fault  on  the  part  of  anyoni',  a 
servant  working  under  these  conditions  must,  to  a  certain  extent, 
be  his  own  inspector,  and  cannot  complain  because  his  master,  with 
less  opportunity  than  he,  fails  in  a  given  instance  to  detect  or 
anticipate  an  unexpected  occurrence.  (Wash.)  Miller  v.  Mora  > 
"Bros.  Co.,  917. 


1076  Index. 

6.  MASTER  AND  SERVANT.— An  employ^  who  stands  nndcr  a 
heavy  suspended  steel  plate,  knowing  its  tendency  to  swing,  and 
where  there  is  obvious  possibility  that  the  plate  may  fall  and  inflict 
serious  injury,  is  guilty  of  contributory  negligence,  and  cannot  re- 
cover if  injured  by  such  falling.  (Wash.)  Miller  v.  Moran  Bros. 
Co.,  917. 

7.  MASTER  AND  SERVANT— Unnecessarily  Placing  One's  Self  in 
a  Dangerous  Position. — If  a  servant  has  an  opportunity  of  doing 
work  in  two  ways,  one  of  which  is  dangerous  and  the  other  not,  and 
attempts  the  dangerous  method,  he  is  guilty  of  contributory  negli- 
gence, and  cannot  recover,  tliough  his  master  is  also  negligent. 
(Wash.)     Stratton  v.  Nichols  Lumber  Co.,  881. 

8.  NEGLIGENCE,  Evidence,  When  does  not  Support  Charge  of. — 
A  recovery  cannot  be  sustained  on  the  ground  that  the  defendant's 
foreman  was  guilty  of  negligence  in  ordering  a  mill  started  while 
the  person  injured  was  tying  a  belt,  when  it  appears  that,  before 
such  starting,  a  signal  was  given  by  two  blasts  from  a  steam  wliis- 
tle,  and  that  the  mill  had  been  running  two  or  three  minutes  before 
the  accident  occurred.  (Wash.)  Stratton  v.  Nichols  Lumber  Co., 
881. 

Minor  Employes. 

9.  MASTER  AND  SERVANT— Minor  Employes,  Risks  not  As- 
sumed Dy. — The  fact  that  an  elevator  which  a  minor  employe  was 
expected  to  use  was  of  a  visibly  faulty  construction  wliich  might 
expose  him  to  injury  does  not  establish  his  assumption  of  the  risk 
of  injury,  where  he  was  under  fourteen  years  of  age,  and  there 
is  notliing  to  show  that  his  attention  was  ever  called  to  the  claimed 
defect.  Obedience  to  those  in  authority  should  lie  expected  and  com- 
mended in  a  child  of  his  immature  years.  (111.)  Sicgel-Cooper  «S:  Co.  v. 
Trcka,  302. 

10.  MASTER  AND  SERVANT — Minor  Employes,  Assumption  of 
Risks  by. — The  rule  in  respect  to  the  assunii)tion  of  risks  by  em- 
ployes -s  modified  in  the  case  of  young  persons  ot  inexperience  and 
immature  judgment  who  are  not  capable  of  understanding  and  ap- 
preciating the  perils  to  which  they  are  exposed.  They  arc  entitled 
to  recover  for  injuries  resulting  from  such  perils,  unless  they  have 
been  instructed  how  to  avoid  them.  (111.)  Siegcl-Cooper  &  Co.  v. 
Trcka,  302. 

11.  MASTER  AND  SERVANT — Minor  Employes — Question  for 
the  Jury. — Whether  an  employe  fourteen  years  of  age  should  have 
appreciated  the  langer  to  which  lie  subjected  himself  by  reason  of 
the  construction  of  an  elevator  which  he  was  required  to  use  is  a 
question   for   the   jury.      (III.)      Siegel-Cooper   &    Co.    v.    Trcka,   .^02. 

Substitute    Scria)its. 

12.  MASTER  AND  SERVANT— Employment  of  and  Rights  of  Sub- 
stitute Servant. — If  some  unforeseen  contingency  arises  rendering  it 
necessary  in  the  master's  interest  fhat  a  servant  have  temporary  as- 
sistance, such  servant  has  implied  auti.onty  to  engage  such  tem- 
porary service;  and  the  substitute  or  assistant  servant  is  entitled 
to  the  same  measure  of  protrction  as  is  the  servant  or  agent  upon 
whose  request  he  rendered  the  assistance.  (Iowa.)  Aga  v.  JIarbach, 
377. 

13.  MASTER  AND  SERVANT  -Substitute  Servant— Rights  of. — 
A  substitute  servant  or  lielj)er  eiiiplovcd  and  paid  by  a  regular  servant 
with  the  knowledge  or  icquirsceiue  of  the  master,  is  not  a  trespasser 
or  mere  volunteer,  and,  while  engaged  in  the  work  of  the  master,  the 
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latter  is  bound  to  exercise  reasonable  care  for  his  safety.  (Iowa.) 
Aga  V.  Harbacli,  377. 

14.  MASTER  AND  SERVANT — Substitute  Servants. — One  who 
in  good  faith  enters  upon  the  master's  work  at  the  request  of  a 
regular  servant  in  apparent  charge  thereof  is  not  a  trespasser,  but 
assumes  for  the  time  being  the  relation  of  servant  occupying  the 
same  relation  and  becoming  subject  to  the  same  rule,  including  the 
operation  of  the  fellow-servant  rule,  as  do  those  who  are  directly 
employed  by  the  master,  even  though  such  substitute  servant  may 
not  be  entitled  to  recover  wages.     (Iowa.)     Aga  v.  Harbach,  377. 

15.  MASTER  AND  SERVANT — Substitute  Servants — Authority 
to  Employ. — Authority  on  the  part  of  a  regular  servant  to  employ 
substitute  servants  may  be  implied  from  the  nature  of  the  work  to 
be  performed,  and  also  from  the  general  course  of  conducting  the 
business  of  the  master  by  the  servant  for  so  long  a  time  that  knowl- 
edge and  consent  ma_  he  inferred.  It  is  not  necessary  that  a 
formal  or  express  employment  in  behalf  of  the  master  should  exist, 
or  that  compensation  should  be  paid  by  or  expected  from  him. 
(Iowa.)     Aga  v.  Harbach,  377. 

Fellow-servants. 

16.  MASTER  AND  SERVANT. — If  an  Injury  Results  from  the 
Negligence   of   a   Master   Combined   with   that   of   a   Fellow-servant 

and  the  injury  would  not  have  happened  had  the  master  observed 
dm  care  for  the  safety  of  the  injured  servant,  the  master  is  liable. 
(111.)      Siegel-Cooper  &  Co.  v.  Trcka,  302. 

17.  MASTER  AND  SERVANT— Negligence  of  a  Fellow-servant  in 
Throwing  a  Pick  Without  Warning. — If  the  proprietor  of  an  icehouse 
tells  one  of  his  employes  to  throw  a  pick  over  a  partition  into  an- 
other room,  the  order  can  be  interpreted  only  as  an  order  to  throw 
the  pick  in  a  proper  way  and  place,  and  not  as  telling  him  to  throw 
it  regardless  of  the  safety  of  those  in  the  other  room,  and  if  the 
employe  throws  it  into  the  other  room  without  giving  due  warning, 
whereby  one  of  his  coemployes  is  injured,  the  negligence  is  that  of 
the  fellow-servant  for  which  the  proprietor  is  not  answerable.  (Mass.) 
Desautels  v.  Cloutier.  641. 

Independent   Contractor. 

18.  MASTER  AND  SERVANT — Independent  Contractor,  Liability 
of  Employes  of. — If  one  who  employs  an  independent  contractor  is 
not  vinder  any  duty  to  furnish  him  with  appliances  with  which  to 
work,  it  is  the  duty  of  such  independent  contractor  alone,  for  the 
breach  of  which  his  employes  cannot  recover  of  the  original  em- 
ployer though  injured  thereby.  (Wash.)  Miller  v.  Morau  Bros.  Co., 
917. 

19.  CONTRACTOR.— The  Relation  of  an  Independent  Contractor 
Under  a  Person  Having  a  Contract  with  the  Government  is  not 
changed  by  the  fact  that  general  supervision  over  his  work  is  exer- 
cised by  the  principal  contractor  and  by  the  government,  to-  both 
of  whom  the  result  of  his  work  is  required  to  be  satisfactory.  (Wasli.j 
Miller  v.  Moran  Bros.  Co.,  917. 

20.  MASTER  AND  SERVANT — Independent  Contractor. — Even  if 
the  principal  contractor  is  under  the  duty  of  furnishing  an  independ- 
ent contractor  umler  him  with  appliances  with  which  to  work,  this 
duty  will  be  fulfilled  by  furnishing  them  on  request,  if  they  can  be 
provided,  Avhere  they  have  been  so  furnished.  (Wash.)  Miller  v. 
Muraji  Bros.  Co.,  917. 

21.  MASTER  AND  SERVANT— Liability  to  Employes  of  an  In- 
dependent   Contractor   for    not   Purnishing   Proper   Appliances. — Con- 
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ceding  it  to  be  the  duty  of  the  principal  contractor  to  furnish  ap- 
pliances with  which  an  independent  contractor  and  his  employes  shall 
work,  still  such  principal  contractor  is  not  rendered  liable  to  the 
servants  of  the  independent  contractor  by  the  fact  that  his  fellow- 
servants,  instead  of  asking  where  the  proper  appliances  could  be 
found,  went  to  a  pile  of  iron  and  selected  a  bar  which  they  used,  and 
the  defects  in  which  caused  the  injury  to  such  servant.  (Wash.) 
Miller  v.  Moran  Bros.  Co.,  917. 

22.  MASTER  AND  SERVANT— Principal  Contractor  and  Inde- 
pendent Contractor  and  Their  Duties  to  Their  Employes. — As  an  in- 
dependent contractor  owes  to  his  employes  the  duty  of  furnishing 
reasonably  safe  appliances,  the  principal  contractor  has  the  right 
to  presume  that  such  independent  contractor  will  observe  his  obliga- 
tions toward  his  employes;  and  if  it  is  the  duty  of  the  principal 
contractor  to  furnish  suitable  appliances  to  the  independent  con- 
tractor, the  former  has  the  right  to  presume  that  the  latter  will 
request  them  through  some  one  having  authority,  and  is  not  liable 
because,  without  sucL  request,  such  independent  contractor  or  his 
servants  selected  a  defective  appliance,  the  use  of  which  caused  in- 
jury to  one  of  his  servants.     (Wash.)     Miller  v.  Moran  >  ros.  Co.,  917. 

23.  MASTER  AND  SERVANT — Independent  Contractor,  When  not 
Liable  for  Acts  of. — The  principal  contractor  is  not  concerned  with 
tlie  details  of  the  performance  of  the  work  of  an  independent  con- 
tractor, and  is  not  required  to  know  whether  he  is  using  appliances 
which  were  unsafe  for  his  employes,  and  is  not  liable  to  the  em- 
[iloyes  of  such  independent  contractor  because  he  uses  unsafe  ap- 
j)lian<cs  resulting  in  their  injury.  (Wash..)  Miller  v.  Moran  Bros. 
Co.,  917. 

Assault  }>!/  Servant. 

24.  MASTER  AND  SERVANT,  Liability  of  the  Former  for  an 
Assault  by  the  Latter. — If  an  employe  in  a  storage  warehouse  sent 
witli  a  customer  to  take  him  in  an  elevator  to  the  room  where  his 
goods  arc  stored,  assaults  him  ou  the  return  trip  without  provoca- 
tion, the  master  is  not  liable  therefor,  because  in  making  the  assault 
the  eiiii)loye  is  not  engaged  in  the  master's  work,  nor  doing  an  act 
as  a  nicaiis  or  for  the  purpose  of  performing  such  work.  (Mass.) 
Fairbanks  v.  Boston  Storage  etc.  Co.,  6i6. 

See  Constitutional  Law,  3. 

MECHANICS'    LIENS. 

1.  MECHANIC'S  LIEN— Labor  and  Materials— Entire  Con- 
tract.—  Under  a  statute  allowing  a  mechanic's  lien  for  work  done 
upon  a  building,  but  not  for  luatorial.s  furnished,  a  person  who  does 
work  on  a  building  and  also  furnislu's  materials  under  an  entire  con- 
tract, the  consideration  being  a  lump  sum  for  both,  is  not  entitled  to 
a  lien.      (Md.)      Evans  Marble  Co.  v.  Jnternational  Trust  Co.,  508. 

2.  MECHANIC'S  LIEN. — A  Subcontractor  Who  has  Work  done 
on  a  building  for  the  contractor,  although  he  does  not  perform  the 
work  personally,  is  entilleil  to  a  mechanic's  lien,  under  a  statute 
providing  that  buildings  shall  be  subject  to  liens  for  the  payment  of 
all  debts  contracted  for  work  done  on  them.  (Md.)  Evans  Marble 
Co.  V.  International  Trust  ('o.,  otiS. 

3.  MECHANIC'S  LIEN — Work  not  Done  on  Premises. — One  wliu 
does  work  in  his  shop  on  materials  to  be  used  in  the  construction  of 
a  building,  and  so  used,  is  entitled  to  a  mechanic's  lien.  (_Md.j  E\aiis 
Marble  Co.  v.  International  Truat   Co.,  508. 
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MILK. 

See  Constitutional  Law,  11-14. 

MONOPOLIES. 

See  Contracts,  7. 

MORTGAGES. 

1.  MORTGAGES — Note  to  Secure  Interest. — A  mortgage  given  to 
secure  payment  of  a  debt  secures,  and  may  be  enforced  for  the 
payment  of,  the  interest  accruing  thereon  under  the  principal  note, 
although  the  debtor  has  given  the  mortgagee  another  note  for  the 
payment    of    such    interest.     (Iowa.)     Kleis    v.    McGrath,    396. 

2.  MORTGAGES — Collection  of  Interest — Joinder  of  Actions.— A 
mortgagee  may  enforce  payment  of  the  principal  mortgage  note, 
and  another  given  for  interest  thereon,  in  the  same  action.  (Iowa.) 
Kleis  V.  McGrath,  396. 

3.  MORTGAGE,  Foreclosure  of  does  not  Affect  Title  not  Ac- 
quired Under  the  Mortgage. — If  remaindermen  are  made  parties  de- 
fendant in  an  action  to  foreclose  a  mortgage  executed  by  the  tenant 
for  life  under  an  allegation  that  they  claim  some  interest  in  the 
jiroperty  which  is  subject  to  the  mortgage,  their  title  is  not  affected 
by  the  judgment  of  foreclosure  and  a  sale  and  conveyance  pursuant 
thereto.      (Cal.)      Pryor  v.   Winter,   162. 

4.  MORTGAGE  FORECLOSURE — Presentment  of  Claim  to  Exec- 
utor.— A  statute  which  provides  that  no  holder  of  a  claim  against 
tlie  estate  of  a  decedent  shall  maintain  an  action  thereon,  unless 
it.  is  first  presented  tr  the  executor  or  administrator,  except  that 
an  action  may  be  brought  by  the  holder  of  a  mortgage  to  enforce 
it  against  the  encumbered  property,  where  all  recourse  to  any  other 
property  of  the  estate  is  waived  in  the  complaint,  does  not  bar 
the  foreclosure  of  a  mortgage,  although  the  claim  secured  thereby 
hao  been  presented  to  the  administrator  for  allowance.  (Idaho.) 
First  Xat.  Bank  v.  Glenn,  204. 

5.  MORTGAGE,  Senior,  When  Cut  Off  by  Decree  of  Foreclosure. 
If,  under  a  suit  to  foreclose  a  mortgage,  a  judgment  creditor  and 
also  a  prior  mortgagee  of  the  mortgagor  are  made  parties  defendant, 
and  the  judgment  creditor  sets  up  his  judgment  in  his  answer,  claim- 
ing it  to  be  paramount  to  botli  mortgages,  and  tlic  court  s  finds 
and  directs  a  sale  of  the  property  and  awards  priority  to  the  judg- 
ment creditor  out  of  the  proceeds  of  the  sale,  the  sale,  when  made, 
transfers  title  paramo\  it  to  the  lien  of  such  prior  mortgage,  and 
the  title  of  any  purchaser  claiming  under  a  sale  subsequently  made 
thereunder.     (111.)     Thompson    v.    llemenway,    239. 

See  Appearance,  3;  Chattel  Mortgage;  Judgments,  5;  Reformation  of 

Instruments. 
Not-  , 

Mortgages,  action  by  mortgagee  against  mortgagor  for  waste,  432. 
action    to    recover   possession    of    mortgaged   property    is    not    one 

for   foreclosure,  431. 
actions   against    officers   levying   on   and    selling   mortgaged    chat- 
tels, 449,  451. 
breach  of  condition,  levying  upon  chattels  after,  450. 
conversion   of  mortgaged  chattels  by  sales  under  execution,  450, 

451. 
creditors,   after-acquired   property,   right   to   attack   mortgage   of, 
512. 
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Mortgages,  damages  recoverable  by  a  mortgagee  against  a  third  per- 
son impairing  the  security,  432. 

damages  recoverable  by  a  mortgagee  for  injury  to  fixtures,  432. 

damages  recoverable  by  a  mortgagee  where  he  has  other  prop- 
erty sufficient  to  secure  his  debt,  438. 

execution  against  mortgagor,  when  may  be  enforced  against 
mortgaged  chattels,  449. 

execution  sales  of  property  subject  to,  rights  of  purchasers  at, 
451, 

fixtures,  wrongful  removal  of,  mortgagee's  right  of  action  for, 
445,  446. 

increase   of  livestock  mortgaged,   rights  of  mortgagee   in,  449. 

injunction  in  favor  of  mortgagee  to  prevent  removal  of  timber, 
448. 

insolvency  or  solvency  of  the  mortgagor,  effect  of  in  action  for 
damages,    438. 

liability  of  factors,  auctioneers,  etc.,  making  sales  of  property 
subject  to,  451,  452. 

liability  to  mortgagee  of  persons  selling  without  his  authority, 
451, 

mortgagee,  detinue  by  to   recover  mortgaged   chattels,  433. 

mortgagee,  eminent  domain,  right  of  to  compensation  awarded  in 
proceedings  for,  437. 

mortgagee,  injunction  in  favor  of  to  prevent  injury  to  or  re- 
moval   of    the    mortgaged    property,    434,    435. 

mortgagee,  injunction  in  favor  of  to  prevent  sales  under  exe- 
cution  or  attachment,   436,   437. 

mortgagee,  intervention  by  in  actions  for  the  mortgaged  prop- 
erty, 434. 

mortgagee  not  in  possession  nor  entitled  to  the  possession  cannot 
maintain   trover,   441. 

mortgagee  of  chattels,  when  and  where  regarded  as  their  owner. 
433. 

mortgagee,  ratification  by  of  sales  made  by  the  mortgagor,  what 
amounts  to,  440. 

mortgagee,  replevin  by  to  recover  mortgaged  iihattels,  433. 

mortgagee,  replevin   by,  when   maintainable,   441-443. 

mortgagee,  right  of  possession  of  as  against  persons  commencing 
collusive  suits  against   the  mortgagor,  453. 

mortgagee,  right  of  possession  of  as  against  receivers,  453. 

mortgagee,   right   of  possession   of  as  against   tax   collectors,   45.'). 

mortgagee,  right  of  to  maintain  an  action  of  wasty  against 
mortgagor,  432. 

mortgagee,  right  of  to  pursue  proceeds  of  sale  of  chattels,  suh- 
ject   to,  453. 

mortgagee,  right  of  to  waive  tort  and  sue  on  assumpsit  a  per- 
son  selling  the   mortgaged   property,  4.".2,  433. 

mortgagee,  sale  of  chattels,  consent  of,  to  when  presumed,  439. 

mortgagee,  sale  of  chattels  with  his  consent  expressed  or  implied, 

mortgagee,  sales  by  mortgagor,  may  disavow  and  avoid,  440. 
mortgagee,    timber,    injunction    in    favor    of    to    prevent    reinov.il 

of,  435,  448. 
mortgagee,   trespass   and    trover   by    for   injury    or   conversion    of 

chattels,  433,  434. 
mortgagee,  trover  by,   when   maintainable,  440,  441. 
mortgagee,   waste,   injunction   in   favor  of   to  prevent,  434, 
of    after-acquired    property,    action   required    to    give    validity   to, 

51(). 
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Mortgages,  of  after-acquired  property  amount  to  contracts  for  ilens, 

517. 
of  after-acquired  property  as  between  the  parties,  511. 
of  after-acquired  property,  cases  maintaining  validity  of,  512. 
of  after-acquired  property  do   not  include  property  subsequently 

acquired  by  a  conditional  sale,  513. 
of    after-acquired    property,   how    construed    and    given    effect   in 

equity,  514,  5]  6. 
of   after-acquired   property   must   be   clearly  expressed,   513. 
of  after-acquired  property,  possession,  effect  of  taking  under,  516. 
of    after-acquired    property,    priority    between    and    other    liens, 

513. 
of   after-acquired  property,  real   estate   may  be   included   within, 

524,  525. 
of  after-acquired  property,  to  be  substituted  in  place  of  that  cov- 
ered by  the  mortgage,  512. 
of   after-acquired   property   was   always   valid    in    equity,    514. 
of    after-acquired    property    was     constructively     fraudulent    as 

against  creditors  at  the  common  law,  511. 
of   after-acquired    property,   whether   valid    at   the    common   law, 

511. 
of  after-acquired  real  property,  what  amounts  to,  523. 
of  after-acquired   stock  of  goods,   denial   of   effect   of  as   against 

creditors,  519,  520. 
of  after-acquired    stock   of   goods,   general   principles   controlling. 

518,   519. 
of   crops   unplanted,   description   of,   521. 
of  crops  unplanted,  effect  of  in  equity  where  not  valid  at  law. 

521. 
of    crops    unplanted,    potential    existence    of,    necessity    for,    522. 
of  crops  unplanted,  potential  existence  of,  what  does  not  amount 

to,   522. 
of  crops  unplanted,  validity  and  operation  of,  523. 
of    crops,   when    entitles    the    mortgagee    to    maintain    actions    for 

their  conversion.  446. 
officers  seizing  on  execution,  property  subject  to  liability  of,  449, 

451. 
possession,  laches  in  taking,  when  forfeits  the  right  of  the  mort- 
gagee,  443. 
purchaser   of   chattels   from   mortgagor,   title   and   rights  of,   444, 

445. 
reformation    of   sheriff's    deed    founded    on    foreclosure    of,    36-41. 
rights   of  action  by  mortgagee,   effect   of  statute   declaring  there 

shall  be  but  one  action  for  the  recovery  of  a  mortgage  debt 

or    the    enforcement    of    a    mortgage,    444. 
sales   by  mortgagors,   effect   of  under   statutes   declaring   tliem   to 

be    felonies,    443. 
sales  by  mortgagors,  when  and  to  what  extent  valid,  444. 
sales    of    chattels    subject    to    by    factors,    auctioneers,    etc.,    451, 

452. 
sales   of   chattels   subject   to,   proceeds   of,   right   of   mortgagee   to 

recover,  453. 
timber,   removal    of,    mortgagee's    right    of   action    for   or   for   its 

value,    447,   448. 
waste,  action  by  mortgagee  against  mortgagor  for,  432. 
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MUNICIPAL  CORPORATIONS. 

Ordinances — Automobile    Regulations _ 

1.  MUNICIPAL  ORDINANCES — Burden  of  Showing  Unreason- 
ableness of. — If  a  person  seeks  relief,  on  habeas  corpus,  from  a 
judgment  convicting  and  sentencing  him  for  violating,  a  municipal  or- 
dinance prohibiting  the  use  of  automobiles  on  public  highways,  in 
the  night-time,  on  the  ground  that  the  ordinance  is  void,  because 
unreasonable,  he  must  assume  the  burden  of  proving  its  unreason- 
iiblencss.      (Cal.)     In  re  Berry,  160. 

Ordinance  Begidating  Quarrying. 

2.  MUNICIPAL  ORDINANCE,  Construction  of.— An  ordinance 
declaring  that  no  pc-son  shall  maintain  o-  operate  an^  rock  or  stone 
quarry  within  designated  limits  cannot  reasonably  be  construed  as 
prohibiting  the  owner  of  land  containing  stone  or  rock  from  making 
thereon  such  proper  and  useful  excavations  for  the  purposes  of 
construction  as  may  be  necessary.     (Cal.)     In  re  Kelso,  178. 

3.  MUNICIPAL  ORDINANCE  Forbidding  Quarrying,  VaUdity  of. 
A. I  ordinance  declaring  that  no  person  shall  maintain  or  operate  any 
rock  or  stone  quarry  within  a  designated  part  of  a  city  is  unrea- 
sonable and  void  as  an  attempt  to  deprive  the  owner  of  the  use 
of  his  property,  though  such  use  may  not  be  detrimental  or  dan- 
gerous to  the  public.     (Cal.)     In  re  Kelso,  178. 

Dangerous  Sidewalk. 

4.  MUNICIPAL  CORPORATION— Coal-hole  in  Sidewalks.— Where 

a  city  grants  permission  to  an  abutting  property  owner  to  maintain 
a  coal-hole  in  the  sidewalk,  the  duty  immediately  arises,  both  on 
the  part  of  city  and  the  persons  constructing  it,  to  use  ordinary  care 
to  see  that  it  is  safe  for  public  use;  and  if  the  construction  is  sucli 
that  the  cover  is  likely  to  be  displaced,  the  city  is  liable  to  a 
pedestrian  who  falls  into  the  hole,  although  it  is  without  actual 
notice  of  the  defect,  for  it  has  constructive  notice  from  the  be- 
ginning.     (Mo.)     Drake  v.  Kansas  City,  759. 

5.  MUNICIPAL  CORPORATION — Latent  Defect  in  Sidewalk. — 
It  is  no  part  of  the  duty  of  persons  ])assing  along  a  sidewalk 
to  look  lor  latent  defects  therein;  it  is  the  duty  of  the  city  and  its 
ofKcers  to  look  for  defects.      (Mo.)      Drake  v.  Kansas  City,  759. 

6.  MUNICIPAL  CORPORATION — Coal-hole  in  Sidewalk. — Wher«> 
a  pedestrian  falls  into  a  coal-hole  in  the  sidewalk,  ami  it  appears  that 
on  the  morning  of  the  accident  the  occupant  of  the  adjoining  prop- 
erty had  raise<l  and  propped  up  the  cover  of  the  hole,  but  had  done 
the  same  thing  every  day  for  some  two  months  previous,  the  city  is 
chargeable  with  notice  of  such  continuing  act,  and  cannot  escape 
responsibility  on  the  ground  that  the  raising  of  the  cover  by  such 
third  person  caused  the  accident.  (Mo.)  Drake  v.  Kansas  City, 
759. 

See    Constitutional    Law. 

MURDER. 

See    IIoinici<le. 

NEGLIGENCE. 
1,     NEGLIGENCE,    CONCURRENT.— If    the    defendant    is    guilty 
of  the   negligence  charged   and   without  which   the  injury   complained 
of    would    not    have    occurred,    it    makes   no    difference    as    to    his   lia- 
bility that  some  act  or  agency  of  some  other  person  also  contributed 
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to  bring  about  the  result  for  which  damages  are  claimed.     (HI.)      Sie- 
gel-Cooper  &  Co.  v.  Trcka,  302. 

2.  NEGLIGENCE — Burden  of  Proof  of  Causing  Accident. — Though 
it  be  proved  that  the  defendant  was  negligent,  recovery  cannot  be 
sustained  against  it  for  personal  injury  resulting  in  the  death  of  one 
of  its  employes,  if  there  is  no  evidence  tending  to  show  that  the 
accident  was  the  proximate  result  of  such  negligence,  as  where  no 
one  saw  the  accident  or  knew  how  the  deceased  came  in  contact  with 
the  appliance  inflicting  the  injury.  (Wash.)  Stratton  v.  NichoLs 
Lumber  Co.,  881. 

3.  NEGLIGENCE,  Question  of,  When  EUmlnated  by  Special  Ver- 
dict.— Where  a  Jury  is  instructed  to  state  in  the  verdict  whether 
alleged  foreign  matters  in  stock  feed  were  incorporated  therein  by 
tlie  negligence  of  the  defendant  or  by  accident,  and  finds  in  favor  of 
the  plaintiff,  but  announces  the  belief  that  such  matter  got  into 
the  feed  by  accident,  such  findiug  negatives  negligence  on  the  part 
of  the  defendant.     (Ark.)     National   Cotton   Oil  Co.  v.  Young,   71. 

4.  NEGLIGENCE — Recovery  Entire — Action. — One  entitled  to 
recover  for  the  consequences  of  a  wrongful  or  negligent  act  may 
recover  all  the  damages  that  that  act  has  proximately  inflicted  upoa 
him,  although  the  injuries  may  be  diversified  in  character,  and 
may  include  both  personal  injury  and  injury  to  property.  (Ala.) 
Birmingham  Southern  Ey.  Co.  v.  Lintner,  40. 

6.  NEGLIGENCE — Complaint — Evidence. — It  is  no  objection  to 
a  count  in  a  complaint  to  recover  for  personal  injury  and  for  in- 
.Tury  to  property  caused  by  one  act  of  negligence,  that  different 
evidence  must  be  resorted  to  in  proof  of  the  respective  claims.  (Ala.) 
Birmingham   Southern   Ey.   Co.   v.   Lintner,   40. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEW  TRIAL. 
NEW  TRIAL — ^Incompetency  of  Jurors. — It  would  be  a  flagrant 
abuse  of  discretion  on  the  part  of  a  circuit  court  in  refusing  a 
new  trial  on  the  ground  of  the  incompetency  of  some  of  the  jurors 
in  a  criminal  trial,  to  justify  an  interference  by  the  supreme  court 
(Mo.)      State  v.  Gordon,  790. 

OFFICERS. 
PUBLIC  OFFICER — Manner  of  Appointment. — Where  a 
municipal  charter  requires  the  city  chemist  to  be  appointed  by  the 
mayor  and  approved  by  the  council,  an  ordinance  is  not  invalid  be- 
cause it  requires  his  appointment  to  be  also  approved  by  the  board 
of  health.     (Mo.)     St.  Louis  v.  Liessing,  774. 

Note. 

Ouster  of  one  cotenant  by  another,  acts  essential  to,  618. 

of  one  cotenant  by  another,  does  not  result  from  the  mere  recep- 
tion of  a  conveyance  in  severalty,  616. 

of  one  cotenant  by  another,  evidence  of,  what  sufficient,  618,  619. 

of  one   cotenant  by  another,  notoriety  necessary  to,   618. 

of  one  cotenant  by  another,  various  acts  as  evidence  of,  622. 

of  one  cotenant  by  another  under  a  conveyance  in  severalty,  at 
what  time  deemed  to  take  place,  616. 

of  one  cotenant  by  another,  whether  depends  on  ignorance  of  the 
true  state   of  the  title,  616. 
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PARENT  AND   CHILD. 

See  Adoption. 

PENSION  MONET. 

See  Homesteads,  3. 

PLEADING. 

In  General. 

1.  PLEADING,  Construction  in  Pavor  of. — The  Only  Test  to  be 
Applied  to  a  Complaint  is,  will  it  reasonably  permit  of  a  construction 
sustaining  it.  If  it  will  satisfy  such  a  test,  it  is  good  on  demurrer, 
howev  ;»  plainly  it  may  be  open  to  a  motion  for  Indefiniteness  and 
uucertainty.      (Wis.)     Emerson    v.    Nash,   944. 

2.  PLEADING — Statute. — It  is  not  Necessary  in  a  Civil  Action 
to  set  out  a  statute  or  make  any  reference  to  it  in  the  declaration, 
but  the  cause  must  be  brought  within  it.  provisions  by  alleging  th<' 
requisite   facts.     (Me.)     Inhabitants   of   Peru    v.   Barrett,   494. 

3.  DECLARATION— How  Taken  Advantage  of  When  not  Spe- 
cific.— If  a  declaration,  while  suflicient  to  sustain  a  judgment,  should 
be  more  specific,  the  only  course  open  to  the  defendant  is  to  demur; 
he  may  not  object  to  the  admission  of  any  evidence  under  it.  (Mich.) 
Thick*  V.   Detroit,    etc.   Ky,  Co.,  694. 

4.  PLEADING  AND  PRACTICE— Waiver  of  Error.— If  a  plead 
ing  is  styled  a  'motion  to  strike,"  but  is  treated  by  all  parties  as 
an  aineiidment  to  a  demurrer,  r  ny  error  in  regard  the  name  given 
to  the  pleading  is  waived.  (Iowa.)  Wisconsin  Lumber  Co.  v.  Greene 
etc.  Tel.  Co.,  .387. 

5.  PLEADINGS. — Proof  and  Decree  must  correspond,  and  facts 
d-sclosed  by  the  evidence  which  would  warrant  relief  will  not  sus- 
tain a  decree  where  such  facts  are  not  alleged.  (111.)  Iliggins  v. 
Higgins,  316. 

At)iencimrnts. 

6.  PLEADING     AND     PRACTICE.— Motion     to     Strike     out     an 

siiiicTidcd  answer  is  not  waived  by  having  filed  a  demurrer  to  the 
original  answer.  (Iowa.)  Wisconsin  Lumber  Co.  v.  Greene  etc. 
Tel.  Co.,  .•?87. 

7.  PLEADING  AND  PRACTICE. — A  demurrer  to  an  original 
pleading  may  be  amendtMl  after  an  amendment  to  the  pleading. 
(Iowa.)     Wisconsin  Lumber  Co.  v.  Greene  etc.  Tel.  Co.,  387. 

8.  PLEADING  AND  PRACTICE — Amendments. — Permission  to 
amen('.  a  |)etition  by  setting  up  a  new  and  flistinct  cause  of  action, 
after  the  introduction  of  evidence,  is  entirely  within  the  discretion 
of  the  trial  court.     (Iowa.)     Allen  v.  North  Des  Moines  M.  E.  Church, 

366. 

See  Actions. 

POLICE  POWER. 

Sec    ('(institutional    Law. 

POWER  OF  SALE. 
POWERS  OF  SALE — Duty  of  Purchaser.— If,  by  deed  or  will, 
a  life  tenant  is  invested  with  power  to  sell  land  for  the  purpose 
of  reinvesting  the  proceeds,  no  obligation  devolves  upon  the  pur- 
cliaser  to  see  that  the  reinvestment  is  in  fact  made.  (Miss.)  Whit- 
field   V.   Burke.    714. 
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PRESCRIPTION. 

See  Adverse  Possession;   Waters  and  Watercourses,  5. 

PRINC^^'AL  AND  SURETY. 
PRINCIPAL  AND  SURETY— Variation  of  Contract  Which 
Will  Release  Surety. — If,  under  a  contract  of  employment,  the  em- 
ploye agrees  to  act  as  salesman  and  report  each  week,  upon  blanks 
to  be  furnished,  the  full  amount  of  all  business  transacted  by  him, 
a  surety  on  his  bond  to  the  effect  that  he  will  faithfully  perform 
his  duties  is  released  by  the  fact  that  the  employer  relieves  the 
salesman  from  the  duty  of  making  weekly  reports.  (Ark.)  Singer 
Manufacturing  Co.  v.  Boyette,  104. 

See  Guardian  and  Ward,  5-8;  Judgments,  14,  15. 

PROBATE    MATTERS. 
See  Equity;   Executors  and  Administrators. 

PROCESS. 

1.  SUMMONS — Substituted  Service  on  Person  Temporarily  with- 
in State. — A  statute  providing  for  substituted  service  of  summons  on 
a  person  by  leaving  a  copy  thereof  at  his  usual  place  of  residence  does 
not  authorize  such  service  upon  one  who  is  temporarily  within  the 
state  simply  for  the  purpose  of  performing  a  temporary  employment. 
(Wyo.)     Honeycutt  v.  Nyquist,  Petersen  &  Co.,  975. 

2.  SUMMONS  —  Defective  Service — Misnomer — Waiver. — An  ap- 
pearance in  court  of  a  person  for  the  purpose  of  attacking  the  suit  3r 
proceeding  on  the  ground  that  there  is  a  misnomer  of  himself,  and 
for  that  purpose  giving  his  true  name,  constitutes  a  waiver  of  defec- 
tive service  of  summons  or  process  and  confers  jurisdiction  upon  the 
court.     (Wyo.)     Honeycutt  v.  Nyquist,  Petersen  &  Co.,  975. 

See  Appearance. 

PROHIBITION. 

1.  PROHIBITION,  Wlien  Will  not  Issue,— If  the  existence  or 
nonexistence  of  jurisdiction  depends  on  contested  facts  which  the 
inferior  tribunal  is  competent  to  inquire  into  and  determine,  a  writ 
of  prohibition  will  not  be  granted,  though  the  superior  court  is 
of  the  opinion  that  the  question  of  jurisdiction  was  wrongfully  de- 
termined by  the  inferior  court  and  that  its  rightful  determination 
would  have  ousted  that  court  of  jurisdiction.  (Ark.)  Finley  v. 
Moose,   79. 

2.  JURISDICTION,  Prohibition  Will  not  Issue  to  Determine. — 
If  a  court  has  jurisdiction  of  the  subject  matter  and  not  of  the 
person,  the  remedy  is  by  appeal  and  not  by  prohibition,  (xirk.) 
Finley  v.  Moose,  79. 

PJBLIC  LANDS. 

See    Taxation,    9-11. 

QUARRIES. 

See    Municipal    Corporations,    2,    3. 

QUIETING  TITLE. 
QUIETING  TITLE.— The  Failure  of  the  Plaintiff  to  Prove  His 
Claim   as  Alleged   and    the   success   of   the    defendant   in   establishing 
some   interest   in   tlie   laud    do   not   entitle   the  latter   to   a   nonsuit   in 
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an  action  to  determine  conflicting  claims  of  title.  The  plaintiff, 
whore  he  shows  a  legal  interest,  is  entitled  to  a  decree  declaring  and 
defining  the  interest  of  both  parties  to  the  action.  (Cal.)  i'etersua 
V.  Gibbs,  107. 

BAILBOADS. 
BAIIjBOADS  —  Contributory    Negligence. — A    person    is    not 
guilty  of  contributory  negligence  In  failing  to  hear  a  railroad  train 
when  he  stops  and  listens  for  it.     (Ala.)     Birmingham  Southern   Ry. 
Co.  V.  Lintner,  40. 

See  Carriers;  Master  and  Servant;  Street  Railways. 

REFORMATION  OF  INSTRUMENTS. 
MORTGAGES — Reformation  of  After  Foreclosure  and  Sale- 
Judicial  foreclosure  extinguishes  a  mortg-'.ge,  and  the  fact  that  prop- 
erty is  omitted  therefrom  by  mistake  in  the  execution  of  the  in- 
strument furnishes  no  ground  for  reformation  in  equity  of  either 
the  mortgage  or  the  decree  of  "oreclosure,  and  thi^  aLhough  Wn- 
officer  selling  under  the  decree  of  foreclosure  included  in  his  sale 
the  laud  in  controversy.      (Ala.)      Stewart  v.  Wilson,  ;53. 

Note. 

Reformation  of  Sheriffs'  Deeds.     See  Sheriffs'  Deeds. 

RELIGIOUS    SOCIETY. 

See    Corporations,    8-10. 
Note. 

Religious   Associations    are    private    corporations    when    incorporated, 
373. 
liability  of  members  of  unincorporated,  374. 
lialjility  of  members  of  unincorporated  for  debts  of,  372. 
liability  of   member  of  for  acts  of  others,  374. 
parisli  doctrine,  application  to  liability  of  members  in  New  Eng- 
land, 375. 
pastor,    liability    of    for    salary    of,    374. 

REM/JNDERMEN. 

1.  REMAINDERMEN,   When   not   Prejudiced  by   a    Judgment. — 

An  ^'dmlIlistrator  is  not  the  trustee  for  reinaimlermen,  and  hence 
tLey  ar<  not  estopped  by  a  judgment  against  him,  though  he  sued 
as  administrator  of  one  under  and  by  whose  will  an  estate  ii.  re- 
mainder was  created  and  vested  in  such  remaindermen.  (Cal.) 
Pryor   v.    Winter,    ]()2. 

2.  REMAINDERMEN,  Prescriptive  Title  Against.— During  the 
continualion  of  n  estate  for  life  no  possession  can  be  adverse  as 
against  remaindermen,  a  the  statute  of  limitations  ^annot  operate 
.■igaiiist  them  until  the  determination  of  tiio  life  estate  gives  them 
a  light  of  ])Ossession.      (Cal.)      l'ryi)r  v.  Winter,  1G2. 

3.  THE  ESTATE  OF  A  REMAINDERMAN  is  Distinct  from 
that  of  the  Tenrnt  of  the  Preceding  Partxcular  .state,  and  cannot 
he  alf  cttMl  by  any  ac*  of  the  particular  tenant  or  of  his  grantee. 
(Cal.)      Tryor  V.   Winter,  162. 

Note. 

Replevin   by    mortgagee   of    chattels,   433,   441-443. 

RES  GESTAE. 

Sec     K\i(l(nc(\    (MO. 
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BBS  JUDICATA. 

See  Judgments,  6-15. 

EESTEAINT  OF  TRADE. 

See  Contracts,  7. 

EOCK  QUARRY. 

See  Municipal  Corporations,  2,  3. 

SALES. 

Bight   of   Inspection. 

1.  SALES — Inspection — Change  of  Contract. — A  contract  to  sell 
ties  which  calls  for  their  delivery  at  a  time  and  place  named,  but 
makes  no  provision  for  inspection,  is  not  changed  by  the  seller  re- 
questing the  buyer  to  send  an  inspector  to  the  place  where  the  ties 
are  being  obtained,  and  the  buyer  complying  with  the  request,  if  the 
seller  repu<liates  the  inspection  made  by  a  person  so  sent,  and  the 
buyer  declines  to  send  another  inspector.  (Mich.)  Thick  v.  Detroit 
etc.  Ky.   Co.,  694. 

2.  SALES — Inspection — Sight  Draft  with  Bill  of  Lading. — Where 
a  person  sells  goods  not  yet  ascertained  or  in  existence,  and  ships 
them  to  the  buyer,  terms  cash  on  delivery,  the  buyer  has  a  right  to 
inspect  them  ou  their  arrival  before  accepting  and  paying  for  them; 
and  if  a  shipment  is  made  with  a  sight  draft  attached  to  the  bill 
of  lading,  there  is  no  right  of  inspection  before  payment,  and  there- 
fore not  a  sufficient  tender  of  performance.  (Mich.)  Thick  v.  De- 
troit etc.  Ey.  Co.,  694. 

Damages  for  Breach. 

3.  SALES — Damages  for  Breach — Offer  of  Delivery. — A  refusal 
by  the  buyer  to  carry  out  a  contract  of  sale  justifies  the  seller  in 
treating  it  as  broken  and  bringing  an  action  for  damages,  without 
any  delivery  or  former  offer  of  delivery.  (Mich.)  Thick  v.  Detroit 
etc.    Ry.    Co.,    69J. 

4.  SALES — Damages  for  Breach. — A  Seller  may  Show,  in  an  ac- 
tion against  the  buyer  for  damages  in  refusing  to  comply  with  his 
contract  to  purchase  ties,  that,  although  he  did  not  have  the  ties, 
he  was  able  to  procure  them.  (Mich.)  Thick  v.  Detroit  etc.  Rv. 
Co.,   694. 

5.  SALES — Action  for  Breach  of  Contract — Evidence. — In  an 
action  for  damages  against  the  purchaser  of  ties  for  refusing  to  re- 
ceive them,  the  seller  cannot  show  that  the  purchaser  subsequently 
bought  ties  of  a  third  person,  some  of  which  were  a  part  of  the  Jot 
originally  contracted  for  from  the  plaintiff.  (Mich.)  Thick  v.  De- 
troit etc.  Ry.  Co.,  694. 

fi'arranty  of  Food  Stuffs. 

6.  SALES. — The  Warranty  that  Articles  Sold  Shall  be  Merchant- 
able and  Reasonably  Fit  for  the  Purposes  for  Which  They  Were  In- 
tended does  not  Exist  where  the  purchaser  has  the  opportunity  to 
inspect  and  the  ''efect  complained  of  could  have  been  discovered  l)v 
him  as  easily  as  by  the  vendor.  (Ark.)  National  Cotton  Oil  Co.  v. 
i'oung,  71. 

7.  SALE  OF  FOOD  STUFFS  C'--taining  Iron,  Nails,  and  Other 
Foreign  Substances — Warranty. —  here  cotton-seed  hulls  and  cotton- 
seed   meal    are    sold    to    be    fed    to    livestock,    and    the    purchaser    has 
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ai  opportunity  for  inspection,  there  is  no  implied  warranty  of  fitness; 
and  the  vendor  is  not  liable  for  injuries  to  he  purchaser's  cattle 
caused  by  such  articles  containing  wire,  nails,  and  other  foreign 
substances,  the  seller  not  being  guilty  of  any  negligence.  (Ark.) 
National  Cotton  Oil  Co.  v.  Young,  71. 

8.  SALE  OF  FEED  STUFFS  for  Cattle,  Warranty  of  Fitness  not 
Implied. — On  the  sale  of  fcedatuflfs  for  cattle,  there  is  no  implied 
warranty  that  the}'  ar  fit  for  that  purpose,  nor  that  they  do  not 
contain  matters  injurious  to  cattle.  (Ark.)  National  Cotton  Oil  Co. 
V.    Young,    71. 

See  Frauds,  Statute  of. 

SALOONS. 

See  Constitutional  Law,  4. 

SELF-DEFENSE. 

See   Homicide,   9-12. 
Note. 

Self-defense,   assailant,   when   loses   right   of,   805. 

drawing  weapon  does  not  forfeit  right  of,  811. 

fault  of  the  accused  in  bringing  on  the  difficulty,  805. 

fault,  person  in,  when  does  not  wholly  lose  right  of,  807,  808. 

general  test  of  right  of,  805. 

hip-pocket    movement,    whether   justifies,    815. 

in  rencounters  arising  from  attempt  to  eject  person  from  prem- 
ises, 819. 

in  rencounters  arising  from  passing  the  lie  and  like  insults,  818. 

in  rencounters  in  which  defendant  intervened  to  protect  others, 
820. 

in  rencounters  resulting  from  attempts  to  adjust  business  mat- 
ters,  81G. 

in  rencounters  resulting  from  a  demand  for  an  apology,  817. 

in  rencounters  resulting  from  quarrel  over  game  of  cards,  820. 

malice  docs  not  necessarily  rebut  claim  of,  805. 

necessity  arising  from  one's  own  act  is  uot  sufficient  to  support 
claim  of,  805. 

person  jirovoking  a  rencounter  cannot  sustain  claim  of,  805. 

provocative  wor(is,  effect  of  upon  right  of,  812. 

retreat,  duty  of,  cS09. 

right   of  as  against   deadly  enemy,  813. 

right   of  as  against   person   attempting  to   commit   :    felony,   820. 

right  of  by  a  person  engaged   in  a  rohhory,  822. 

right  of  by  a  person  voluntarily  engaging  in  encounter,  811. 

right  of  by  a  person  who  lias  armed  himself  to  demand  apology, 
818. 

right   of   by   paramour   in    contest    with   luisband,   825. 

right   of  by  persons  mulnnliy  engaging  in   combat,   812,   81.'}. 

right  of  luisband  to  urge  in  contest  with  paramour  of  wife,  824. 

right  of  in  defense  of  another,  821. 

right  of  is  not  destroyed  by  mere  preparation  for  a  wrongful 
act,   812. 

riglit  of  is  not  forfeited  \<y  the  use  of  opprobrious  words,  805, 
80tj. 

rigiit   of   is   not   lost   except   by  the   doing  of  some   act,   806,   807. 

right  of  owner  or  trespasser  against  each  other,  825. 

right  of,  when  exists  generally,  805. 

right  of  where  the  deceased  was  armed,  813. 
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Self-defense,  right  of,  whether  forfeited  by  commencing  an  ordinary- 
battery,  812. 

right  to  kill  person  who  threatens  life,  814,  815. 

vengeance  may  not  be  resorted  to  for  the  purposes  of,  805. 

where  both   parties  willingly   enter  the   combat,   812,   813. 

whether  includes  right  to  kill  person  who  has  made  no  attack,  814. 

withdrawal  from  contest,  duty  of,  808,  809. 

withdrawal   from   contest,  duty  of   adversary  upon,  809. 

withdrawal  from  contest,  mere  retreat  is  not,  809. 

withdrawal   from    contest    must   be   real   and   not   to   gain    an   ad- 
vantage, 809. 

withdrawal  from   contest,  necessity  of  notifying  adversary,   810. 

withdrawal  from  contest,  right  of  assailant  upon,  809. 

withdrawal   from   contest,   temporary   suspension   of   hostilities  is 
not,  810. 
Seto£f.     See  Judgments. 

SETOFF  ANT>  COUNTERCLAIM. 

1.  THE   ASSIGNMENT    OF   A    JUDGMENT   is    Subject   to    the 

right  of  the  judgment  debtor  to  offset  against  the  judgment  as- 
signee a  judgment  in  the  former's  favor,  of  which  the  assignee 
had  notice  prior  to  the  assignment.  (Cal.)  Coonan  v.  Loewenthal. 
128. 

2.  THE  ASSIGNMENT  OF  A  JUDGMENT  is  Subject  to  the 
Right  of  Setoff  in  favor  of  the  judgment  debtor,  though  at  the  time 
of  the  assignment  he  had  not  paid  the  claims  ou*  of  which  his 
ii\(»ht  to  setoff  arose,  as  where,  previous  to  the  assignment,  he  was 
liable  as  a  surety  cf  the  judgment  creditor  and  subsequently  paid 
the  indebtedness  for  which  he  was  such  surety.  (Cal.)  Coonan  v. 
Loewenthal,  128. 

3.  JUDGMENT,  Setoff  of  One  Against  Another — Rule  in  Equity. 
When  a  judgment  creditor  is  insolvent,  equity  will  allow  a  setoff 
against  his  judgment  of  a  judgment  in  favor  of  his  judgment  debtor 
when  a  court  oi  law  would  not,  and  in  cases  where,  though  the 
right  to  setoff  had  not  accrued  at  the  time  of  the  assignment,  yet 
the  liability  then  existed  under  which  the  right  of  setoff  against  tho 
insolvent  debtor  subsequently  accrued.  (Cal.)  Coonan  v.  Loewenthal, 
128. 

4.  JUDGMENT— Right  of    Setoff    Based  on    Secured  Claim.— The 

assignment  of  a  judgment  is  subject  to  a  right  of  setoff'  in  favor  of 
the  judgment  debtor,  though  at  the  time  of  the  assignment  the  de- 
mand on  which  the  offset  is  claimed  was  secured  by  a  mortgage 
which,  after  the  assigumeut,  is  foreclosed,  the  property  sold,  and  a 
judgment  for  the  deficiency  docketed.  (Cal.)  Coonan  v.  Loewenthal, 
128. 

5.  JUDGMENT,  Setoff  of  One  Against  Another  on  Motion. — A 
court  has  jurisdiction  of  a  motion  to  set  off  one  judgment  against 
anotuer.  The  power  to  proceed  by  motion  rests  upon  the  general 
jurisdiction  which  courts  possess  over  their  judgments  and  their 
suitors.      (Cal.)      Coonan  v.  Loewenthal,  128. 

6.  SETOFF  of  One  Judgment  Against  Another,  Presumption  in 
Support  of. — Whore  a  court  directs,  as  against  the  assignee  of  c  judg- 
ment, that  there  be  se*-  oft'  against  it  a  judgment  in  favor  of  the 
judgment  debtor,  it  will  be  presumed  on  appeal  that  the  court 
found  that  the  assignee  took  his  assignment  with  notice  of  the  right 
to  such  setoff.      (Cal.)      Coonan  v.  Loewenthal,  128. 

Am.  St.  Rep.,  Vol.  109—69 
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Note. 

Sheriffs'  Deeds,  compelling  execution  of  the  second  because  the  first 
was  invalid   or   imperfect,  35. 

reformation   of   for   mistake   in   description,   cases  sustaining,   35. 

reformation  of  for  mistake   in   description   of  property,  34. 

reformation  of  for  mistake  in  other  than  descriptive  matters,  36. 

reformation  of  in  equity,  cases  sustaining,  34. 

reformation   of   when    founded    on    foreclosure    of   mortgages,   36. 

SIGNATURE. 

See    Acknowiedgments. 

SPECIFIC  PERFORMANCE. 
SPECIFIC  PERFORMANCE.— An  Agreement  in  Case  the 
Landlord  Agreed  to  Sell  the  Leased  Premises,  He  Would  Give  the 
Lessee  the  First  Chance  to  buy  them,  no  price  being  suggested  nor 
any  method  provided  by  which  to  determine  what  the  price  will  be, 
will  not  be  specifically  enforced.     (111.)     Folsom  v.   Hurr,  297. 

See  Contracts,  5;   Deeds. 

STATES. 

1.  STATE  —  Claim  for  Insurance  —  Priority. — A  state's  claim 
under  fire  insurance  policies,  sought  to  be  enforced  against  an  in- 
solvent insurance  company  in  the  hands  of  a  receiver,  is  not  entitled 
to  priority  over  the  claims  of  other  creditors.  (Md.)  State  v.  Will- 
iams, 579. 

?.  STATE. — Costs  cannot  be  Awarded  against  a  slate  in  a  civil 
action,  in  the  absence  of  express  statutory  authority.  (Md.)  State 
V.    Williams,    579. 

STATUTE  OF  FRAUDS. 

See   Frauds,   Statute   of. 

STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actions. 

STATUTES. 

Enact  ment. 

1.  STATUTES — Enactment-^Signing. — If  an  enrolled  act  shows 
that  it  was  in  fact  signed  by  the  presiding  oflicers  of  the  Senate  and 
the  House  and  approved  by  the  governor,  and  the  House  journal  shows 
that  while  the  House  was  in  session  the  speaker  thereof  announceil 
that  he  wa?  about  to  sign  such  act,  and  the  Senate  journal  sliows  that 
such  act,  after  being  correctly  enrolled,  w;is  signed  in  the  prcsc  nee  ot' 
the  Senate  by  the  presiding  officer  thereof,  while  a  subsequent  entry 
in  both  tl>e  Senate  and  House  jonrnnls  sh(jvvs  a  communication  I'roni 
the  governor  announcing  that  he  had  approved  such  act,  such  entric-^ 
are  sufheient  to  show  tuat  such  act  was  in  fact  signed  by  the  speaker 
of  the  House  iu  its  presence  and  that  the  fact  of  signing  was  at  once 
entiTcd  upon  the  journiil,  as  leiiuired  by  a  constitutional  provision. 
(Wyo.)     Younger  v.  Hehn,  986. 

'title  of  Statiilcs. 

2.  CONSTITUTIONAL  LAW— Title  of  Statutes,  When  does  not 
Include  the  Subject. — .-V  statute,  the  title  to  which  iledares  th;it  it 
is   in    relation    to    the   fees   of   state   and   county   officers,   and    iniposes 


Index.  1091 

on  estates  in  probate  a  fee  or  charge  regulated  bj^  their  value,  and 
therefore  amounts  to  taxation,  is  invalid,  because  it  includes  a  sub- 
ject not  mentioned    in  the  title.      (Wash.)      State   v.   Case,*  87-1. 

3.  CONSTITUTIONAL  LAW— Title  of  Ordinance.— The  general- 
ity of  the  title  to  an  ordinance  is  no  objection,  so  long  as  it  is 
not  made  to  cover  legislation  incongruous  in  itself.  (Mo.)  St.  Louis 
V.  Liessing,  774. 

4.  CONSTITUTIONAL  LAW— Title  of  Ordinance.— Sound  policy 
and  legislative  convenience  dictate  a  liberal  construction  of  the  title 
and  subject  matter  of  enactments  to  maintain  their  validity.  (Mo.) 
St.  Louis  V.  Liessing,   774. 

Construction. 

5.  CODE,  Construction  of. — All  the  statutory  provisions  on  any 
subject  are  to  be  construed  together,  in  view  of  the  presumption 
that  the  legislators  are  acquainted  with  the  well-settled  principles 
of  law  and  legislate  with  reference  thereto.  (Cal.)  Pryor  v.  Winter, 
162. 

6.  STATUTES  In  Derogation  of  Natural  Rights  of  a  person  to 
hold  and  manage  his  own  property  must  be  strictly  construed.  (Kan.) 
Gray   v.   Stewart,   461. 

7.  CONSTITUTIONAL  AND  STATUTORY  LAW,  InterpreUtion 
of. — In  Considering  a  Word  or  Expression  of  a  Statute  or  Constitu- 
tion Susceptible  of  Two  or  More  Meanings,  the  court  will  give  that 
interpretation  most  in  accord  with  the  manifest  purpose  of  the  stat- 
ute or  constitutional  provision.  Where  the  word  or  expression  con- 
stitutes an  amendment,  the  court  will  consider  the  late  law,  the  mis- 
chief sought  to  be  corrected,  and  the  remedy.  With  all  this  in  mind, 
the  court  will  give  the  new  language  such  construction  as  will  ef- 
fectuate the  evident  intention  and  purpose  of  the  makers.  (Wash.) 
Smith  V.  St.  Paul  etc.  Ey.   Co.,  889. 

STOCK  LAWS. 

See    .\nimals. 

STREET  RAILWAYS. 

1.  STREET  RAILWAYS.— A  Person  About  to  Cross  a  Track  of 

an  electric  street  railway  is  not  under  a  duty  to  observe  tiie  same 
degree  of  watchfulness  and  care  as  when  attempting  to  cross  a  steam 
railroad,  and  he  cannot,  therefore,  be  adjudged  guilty  of  contributory 
negligence  because  he  did  not  stop,  look  and  listen.  (Me.)  Marden  v. 
Portsmouth   etc.  Ey.,  476. 

2.  STREET  RAILWAYS,  Care  Which  Must  Use.— Electric  street 
railways  in  using  the  public  streets  are  not  vested  with  the  same 
rights  as  steam  railways.  Instead  of  running  at  a  rapid  rate  of 
speed,  regardless  of  the  rights  of  others  in  the  streets,  they  are  re- 
quired to  make  reasonable  use  of  such  streets  consistent  with  the 
rights  of  other  persons  and  of  vehicles  whicli  may  occupy  the  streets 
in  conjunction  with  them.  (Me.)  Marden  v.  Portsmouth  etc.  Ev.  Co., 
476. 

3.  STREET  RAILWAYS,  Duties  of  Drivers  and  Conductors  of  To- 
ward Third  Persons. — The  drivers  and  conductors  of  electric  street 
railways  have  in  general  the  same  rights  and  duties  with  reference 
to  other  vehicles  crossing  their  course  that  the  drivers  of  omnibuses 
or  anv  other  vehicles  have.  (Me.)  Marden  v.  Portsmouth  etc.  Ey. 
Co.,    476. 
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4.  STREET  RAILWAYS.— Between  the  Crossings,  a  Street  Rail- 
way Car  Necessarily  Has  Precedence  Over  Other  Vehicles,  because 
it  cannot  •move  from  its  track  and  is  conliuod  to  one  course,  while 
other  vehicles  and  teams  can  be  moved  w^ith  ease.  (Me.)  Marden  v. 
Portsmouth   etc.   Ry.   Co.,   47(i. 

5.  STREET  RAILWAY  CARS  and  Other  Vehicles,  Paramount 
Rights  of  the  Former  Bet>veen  Crossings. — As  cars  must  be  ruti  upon 
tracks  and  cannot  be  turned  out  for  vehicles  drawn  by  horses,  the 
former  must  have  the  preference,  and  al  ether  vehicles  must,  as 
they  can,  in  a  reasonable  manner,  keep  off  the  railway  tracks,  so 
as  not  to  prevent  the  free  and  uninterrupted  passage  of  cars.  As  to 
such  vehicles,  the  railways  have  a  paramount  right,  to  be  exercised 
in  a  reasonable  and  prudent  manner.  (Me.)  Marden  v.  Portsmouth 
etc.    Ry.    Co.,   47(3. 

6.  STREET  RAILWAY  CARS  and  Other  Vehicles.— What  is  a 
reasonable  use  of  a  public  street  as  between  the  cars  of  street  rail- 
ways and  other  vehicles  is  a  question  of  fact  dependent  on  the  cir- 
cumstances of  each  particular  case,  having  reference  to  the  manner 
in  which  street  railways  are  compelled  to  be  operated  and  the  pur- 
poses for  which  they  are  designed.  (Me.)  Marden  v.  Portsmouth 
etc.  Ry.  Co.,  476. 

7.  STREET  RAILWAYS,  Crossing  Without  Stopping  to  Look  and 
Listen. — Whether  the  failure  of  a  party  injured  to  stop,  look  and 
listen  before  undertaking  to  pass  in  front  of  an  electric  street  rail- 
way car  constitutes  negligence  is  a  question  of  fact,  while  the  fail- 
ure to  do  so  while  attempting  to  pass  in  front  of  a  steam  car  is  a 
matter  of  law.      (Me.)     Marden  v.  Portsmouth  etc.  Ry.  Co.,  476. 

8.  STREET  RAILWAY  CARS  and  Other  Vehicles — Rights  of  at 
Crossings. — The  rights  of  street  railway  cars  and  other  vehicles 
are  equal.  Neither  has  a  paramount  right  over  the  other.  (Me.) 
Marden   v.  Portsmouth  etc.   Ry.   Co.,  476. 

9.  STREET  RAILWAY  CARS,  Duties  of  Motorman  of  at  Cross- 
ings.— With  respect  to  the  motormeu  of  electric  and  other  motor 
cars  at  street  crossings,  the  motormen,  when  approaching  a  public 
street  crossing,  must  anticipate  that  any  person  approaching  the  car.s 
from  either  side  may  drive  his  team  on  it,  and  the  former  must 
exercise  all  due  car(»  and  have  his  car  under  such  control  as  to 
l)e  able  to  stop  it  at  a  crossing  if  necessary  to  avoid  accident.  (Me.) 
Marden  v.  Portsmouth  etc.  Ry.  Co.,  476. 

10.  STREET  RAILWAYS,  Negligence  in  Speed  of  Cars  of. — The 
speed  of  a  street  railway  car  is  a  fact  from  whicii  negligence  may  be 
inferred,  and  whether  such  speed  in  any  particular  <-ase  constitutes 
negligence  is  a  question  for  the  jury,  (Me.)  Marden  v.  Portsmouth 
etc.  Ry.  Co.,  476. 

11.  STREET  RAILWAYS,  Right  of  Persons  Crossing  to  Presume 
that  Care  Will  be  Exercised. — A  person  underialiing  to  cross  the  track 
of  an  electric  street  railway  with  a  team  and  vehicle  has  a  right 
to  rely  upon  the  assumption  that  the  company  and  its  agents  will 
discharge  their  legal  duty  in  approaching  crossings  by  having  their 
car  under   control.      (Me.)      M.-irdcn   v.    Portsmouth   etc.   Ry.    Co.,   476. 

12.  STREET  RAILWAYS,  Contributory  Negligence  in  not  Looking 

and  Listening. — One  aiiout  to  cross  the  line  of  an  electric  street  rail- 
way with  his  team  is  not  necessarily  required  to  look  the  whole 
length  of  the  visible  track  to  see  if  a  car  is  coming,  l)ut  only  along 
the  track  far  enough  to  warrant  an  ordinarily  careful  and  prudent 
man,  having  in  mind  his  own  safety,  under  like  circumstances,  to 
<-onelude   that   no    car    is   in    such    proximity     if   projxrly    managed,   as 
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to  endanger  his  safety.     (Me.)     Harden  v.  Portsmouth  etc.  Ey.  Co., 
476. 

13.  STREET  RAILWAYS,  When  may  be  Adjudged  GuHty  of  Neg- 
ligence, and  a  Person  Injured  to  be  Free  of  Contributory  Negligence. 
If  a  person  about  to  cross  the  track  of  an  electric  street  railway 
with  a  team  looks  down  the  track  and  sees  that  it  is  clear  for  a  dis- 
tance of  two  hundred  and  forty  feet,  and  then  attempts  to  cross,  and 
the  raotorman,  running  his  car  down  a  steep  grade,  in  daylight, 
having  such  person  in  view  all  the  time,  who  does  not  set  his 
brakes  for  the  purpose  of  controlling  his  car  until  within  forty  feet 
of  the  crossing,  and  a  collision  occurs,  the  street  railway  may  be 
adjudged  guilty  of  actionable  negligence,  and  the  person  injured 
not  to  have  been  guilty  of  contributory  negligence.  (Me.)  Marden 
V.  Portsmouth  etc.  B,y.  Co.,  476. 

See  Carriers. 

SUMMONS. 

See    Process. 

SUPPLEMENTARY   PROCEEDINGS. 

See   Executions, 

SURETYSHIP. 

See  Principal   and   Suret7. 

TAXATION. 

In  General. 

1.  TAXATION,  Charges  Which  Amount  to. — A  statute  respecting 
fees  in  probate  which  exacts  a  charge  regulated  by  the  value  of  the 
estate  and  provides  for  the  payment  into  the  "county  treasury  of 
the  moneys,  they  to  become  a  part  of  the  public  funds,  cannot  be  re 
garded  as  fixing  compensation  for  services  performed  by  public  offi- 
cers. The  demand  thus  exacted  is  a  taxation  on  property.  (Wash.) 
State   v.   Case,  874. 

2.  TAXATION— Moral  ObUgation  to  Pay  Taxes.— The  fact  that 
th  assessment  oi  real  property  is  fatally  imperfect  as  to  descrip- 
tion does  not  destroy  the  moral  obligation  to  pay  the  taxes.  The 
moral  obligation  to  pay  the  amount  justly  chargeable  is  as  great 
where  the  defect  arises  from  an  imperfect  description  as  where  it 
is  the  result  of  any  other  cause.     (Cal.)     Couts  v.  Cornell,  168. 

3.  TAXATION  —  Bonded  Indebtedness  of  Corporation.  —  Under 
the  statutes  of  Maryland,  assessors  are  not  authorized  to  measure  the 
valuation  of  a  corporation's  property  for  purposes  of  taxation,  by 
adding  thereto  and  including  therein  the  bonded  indebtedness  due 
by  the  company.  (Md.)  Consolidated  Gas  Co.  v.  Mayor  etc.  of  Balti- 
more,  584. 

4.  TAXATION  —  Appeal  from  Arbitrary  Assessment. — The  su- 
preme court  cannot  be  required  to  sit  as  a  board  of  review  to  revise 
the  valuation  placed  by  assessors  on  property  for  purposes  of  taxa- 
tion; but  when  the  record  shows  that  a  valuation  has  been  imposed  on 
property  in  a  capricious,  whimsical,  or  unwarrantable  manner,  in- 
stead of  by  the  exercise  of  judgment,  then  such  valuation  is  not  an 
assessment  at  all.  (Md.)  Consolidated  Gas  Co.  v.  Mayor  etc.  of 
Baltimore,    584. 

5.  TAXATION — Validity  of  Assessment  —  Presumption. — While 
there    is  generally   a   presumption    in    favor   of   the    correctness   of   an 
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assessment,  thif  is  not  true  of  an  assessment  which  is  arbitrarily 
made  and  which  is  therefore  really  no  assessment.  (Md.)  Consoli- 
dated Gas  Co.   V.  Mayor   etc.   of  Baltimore,  584. 

Franchises  and  Easements. 

6.  TAXATION — Franchise  and  Easement. — The  use  to  whicli  a 
franchise  permits  an  easement  to  be  put  is  an  essential  element  to  be 
considered  in  placing  a  valuation  on  the  easement  for  purposes  of 
laxation.  (Md.)  Consolidated  Gas  Co.  v.  Mayor  etc  of  Baltimore, 
584. 

7.  TAXATION. — The  Value  of  the  Easement  of  a  Gas  Company 
in  the  public  street?  is  rightly  included  as  an  element  in  fixing  an 
assessment  on  the  tangilile  property  employiMl  in  availing  of  that 
easement.  (Md.)  Consolidated  Gas  Co.  v.  Mayor  etc.  of  Balti- 
more, 584. 

8.  TAXATION. — The  Easement  Acquired  by  a  Gas  Company  in  its 
occupancy  of  the  public  streets  with  its  pipes  and  mains  may  be 
])roperly  assessed  as  real  estate.  (Md.)  Cousolidatm  Gas  Co.  v. 
Mayor  etc.  of  Baltimore,  584. 

Homestead  on  Public  Lands. 

9.  HOMESTEADS— Taxation.— Public  land  entered  as  a  home- 
stead is  not  subject  to  state  taxation  until  a  patent  therefor  is  is- 
sued by  the  United  States.  (Wyo.)  Board  of  Comm.ssioners  v. 
Shaffner,  971. 

10.  TAXATION — Lien  of — Tax  on  Homestead  Claim  Prior  to  Pat- 

ent.^8tate  taxes  levied  and  accruing  against  a  honustead  claimant 
on  government  land,  for  improvements  on  the  land  and  for  persDual 
property,  and  whicii  become  I'elinqucnt  prior  to  tlie  issuance  of  the 
patent  for  the  land  by  the  United  States,  are  not  a  lien  on  the  land 
unless  expressly  made  so  by  slatute.  (Wyo.)  lioard  of  Cumnirs.  v. 
Shaffner,  971. 

11.  TAXATION — Delinquent  Taxes  as  Lien  on  After-acquired  Prop- 
erty.— Under  a  statute  providing  that  in  each  year  the  un{)aid  taxes 
of  that  year  shall  become  <lelni(iuent  and  tiiat  taxes  upon  real  prop- 
erty shall  be  nade  a  perpetual  lien  thereon,  .■igaiust  all  persons  ex('e[>t 
the  United  States  and  the  state,  and  tliat  taxes  due  from  any  person 
ou  personal  property  shall  be  a  lien  on  real  estate  owned  by  him,  no 
lien  is  imposed  on  laud  acquired  as  a  homestead  from  the  United 
States  government,  fo.  <lelinquent  tax(>s  levied  against  tlie  homestead 
elaimant  for  improvements  on  the  homestead  claim  and  for  personal 
property,  and  accruing  prior  to  the  issuance  of  a  patent  for  tlie  land. 
(Wyo.)      Board  of  Commrs.  v.  Shaffner,  971. 

Lien    of    Tax. 

12.  TAXATION — Lien  of  Tax. — Taxes  are  not  a  lien  unless  ex- 
i>ressly  made  so,  and  to  authori/.e  a  sale  of  land  for  taxes,  a  lien  must 
exist  either  created  in  terms  b\  the  statute  itself  or  estahlisheil  Ity 
some  official  proceeding  under  the  state.  {Wyo.)  lioar  1  of  Coinnirs. 
V.   Shaffner,  971. 

13.  TAXATION — Lien  of  Tax — Limitation  on. — If  a  statute  in 
ttrins  makes  a  t;ix  a  lien  on  one  species  of  propert}',  it  will  not  by 
intendment  be  extended  to  any  other  species  of  property.  (Wyo.) 
Board   of   Commrs.   v.   Shaffner,  971. 

14.  TAXATION — Lieu  of  Tax — Limitation  on. — If  a  statute  in 
terms  makes  a  tax  a  lien  on  all  property  and  rights  o''  property  of 
the    person    taxed,    the    lien    will    be    limited    to    property    and    rights 
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owned    when    the    tax     accrued.     (Wyo.)     Board     of     Commrs.     v, 
Shaffner,  971, 

Notice  of  Tax  Sale. 

15.  TAX  SALE,  Constructive  Notice  of. — A  certificate  showing  the 
sale  of  property  for  delinquent  taxes  and  giving  a  coirect  descrip- 
tion of  such  property  operates  as  constructive  notice,  and  charges 
subsequent  purchasers  with  the  fact  that  a  tax  lien  exists  and  is  not 
satisfied   by   payment.     (Cal.)     Grant    v.    Cornell,    173. 

TAX  DEEDS, 

See  Injunctions,   2-5. 

TAX  RECEIPTS. 

See  Evidence,  1. 

TENANTS  IN  COMMON. 

In  General. 

1.  COTENANCY. — The  Using  and  Possessing  of  One  Tenant  in 
Common  is  to  be  taken  as  the  using  and  possessing  by  his  cotenant, 
and  the  occupation  of  one  will  be  deemed  to  be  in  conformity  to  his 
right  and  title  as  tenant  in  common,  and  not  adverse.  (Mass.)  Joyce 
V.  Dyer,  603. 

2.  COTENANCY — Presumption  from  Entry  Under  a  Conveyance 
Purporting  to  be  of  the  Whole.— One  receiving  a  conveyance  from  a 
cotenant  purporting  to  be  of  the  whole  property  and  entering  into 
possession  thereunder  will  be  presumed,  nothing  to  the  contrary  being 
shown,  to  have  entered  under  a  claim  of  right  to  the  fee  of  the 
whole.      (Mass.)     Joyce  v.  Dyer,  G03. 

Ouster  and  Adverse  Possession. 

3.  COTENANT  —  Adverse  Possession  Against,  Presumption  of 
Knowledge  of. — If  one  enters  into  possession  of  property  under  a 
conveyance  from  a  cotenant,  purporting  to  be  of  the  whole,  though 
it  is  not  recorded,  the  other  cotenant  must  be  presumed  to  know  tliat 
the  possession  so  taken  was  adverse,  where  he  knows  that  a  building 
thereon  is  changed  from  a  stable  to  a  dwelling  and  occupied  by  the 
grantee  and  his  heirs  as  a  homestead  for  more  than  half  a  century, 
during  all  of  which  time  his  and  their  right  to  the  exclusive  posses- 
sion is  not   questioned  by  anybody.      (Mass.)     Joyce   v.   Uyer,   603. 

4.  COTENANCY. — The  Ouster  by  One  Cotenant  of  Another  Should 
be  Inferred  from  long,  exclusive,  and  uninterrupted  possession  by  one 
without  any  possession  or  claim  for  profits  by  the  other.  (Mass.) 
Joyce   v.   Dyer,   603. 

5.  COTENANCY — Conveyance  by  One  Cotenant — Adverse  Posses- 
sion.— A  holding  of  exclusive  possession  by  a  purchaser  for  the  stat- 
utory period  of  limitation,  under  a  deed  in  severalty  from  one  co- 
tenant  of  the  whole  tract  to  a  stranger  to  the  title,  vests  a  full  and 
complete  title  in  him,  as  against  all  of  the  cotenants  not  laboring 
under    any    disability.      (Miss.)      Gardiner   v.    Hinton,    726. 

6.  COTENANCY — Conveyance  by  One  Cotenant — Adverse  Pos- 
session— Eecord  ox  Deed. — A  purchaser  who  is  a  stranger  to  the 
title,  and  who  holds  exclusive  possession  of  the  whole  tract  for  the 
statutory  period  of  limitation  under  a  deed  iu  severalty,  from  one 
cote^^ant,  obtains  a  full  and  complete  title  as  against  all  of  the 
cocenants  not  laboring  umler  any  disability,  and  the  fact  that  such 
deed   is   not    placed    of    record    until    long    after    it    is    executed,    and 
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that  snit  is  instituted  by  a  cotcnant  to  recover  the  land  within  the 
statutory  period  of  limitation  from  the  filing  of  the  deed  for  reconl, 
is   immaterial.     (Miss.)     Gardiner    v.    Hinton,    72(5. 

7.  COTENANCY — Conveyance  by  One  Cotenant — Adverse  Pos- 
session.— A  vendee  who  is  a  stranger  to  the  title  and  who  purcliasi-s 
the  whole  tract  under  a  deed  in  severalty  from  one  cotenant,  an<l 
then  goes  into  and  holds  open,  continuous  and  exclusive  possession 
under  a  claim  of  right  to  the  whole  tract  for  more  than  the  statu- 
tory period  of  limitation,  acquires  full  and  complete  title  thereto 
as  against  all  of  the  cotonants  not  laboring  under  any  disability,  re- 
gardless of  the  question  of  notice,  actual  or  constructive,  to  such 
cotenants.     (Miss.)      Gardiner   v.   Hinton,   726. 

Note. 

Tenants  in  Common.     See  Cotenancy. 

TIMBER. 

See  Deeds,  7,  8. 

TIME. 
WORDS  AND  PHRASEfc>— "Until."— The  use  of  the  word 
"until"  generally  implies  an  intention  to  exclude  tue  day  to  which 
it  refers,  unless  the  contrary  app>€ars  from  the  context  of  the  stat- 
ute or  instrument  in  which  such  words  is  used.  (Ala.)  Johnson  v. 
State,  17. 

TRESPASS. 

1.  TRESPASS — ^Discharge  of  Rainwater. — No  one  has  a  right,  by 
an  artificial  structure  of  any  kind  upon  his  own  laud,  to  cause  the 
water  which  falls  and  accumulates  thereon  in  rain  or  snow  to  be 
discharged  upon  the  land  of  an  adjoining  owner,  and  such  erection, 
if  it  causes  the  water  to  flow  either  in  the  form  of  a  current  or 
stream,  or  only  in  drops,  works  a  violation  of  the  adjoining  pro- 
prietor's rights  of  property,  and  constitutes  a  trespass  unless  a 
right  exists  by  express  grant,  or  by  prescription.  (Wis.)  Huber  v. 
Stark,  937. 

2.  TRESPASS — Overhanging  Eaves. — An  invasion  by  one  of  the 
domain  of  another  by  projecting  the  eaves  of  his  building  over  the 
premises  of  such  other,  but  not  to  the  prejudice  of  his  occupancy 
of  his  land  up  to  the  boundary  line,  is  remediable  by  suit  to  enjoin 
a  continuous  trespass,  or  by  action  to  recover  damages.  (Wis.) 
Huber  v.  Stark,  937. 

3.  TRESPASS — Mitigation  of  Damages. — It  is  no  ground  for  mit- 
igation of  damages  caused  to  property  of  one  person  by  a  trespass 
thereon  that  if  such  property  had  been  in  a  good  state  of  repair, 
the  wrongful  invasion  would  not  have  damaged  it.  (Wis.)  Huber 
V.  Stark,  937. 

TRIAL. 

1.  TRIAL — Indemnity  Insurance,  Reference  to  by  Counsel. — On 
the  trial  of  an  action  to  recover  for  the  alleged  negligence  of  the 
defendant,  it  is  improper  and  prejudicial  error  for  counsel  for  the 
{)laintifr,  in  the  presence  of  the  jury,  to  refer  or  call  their  attention 
to  the  fact  that  the  defendant  is  indemnified  from  loss  by  a  casualty 
indemnity  company,  and  that  one  of  its  attorneys  is  present  at  the 
trial.      (Wash.)      Stratton    v.    Nichols   Lumber   Co.,   881. 

2.  TRIAL — Misconduct  of  Coimsel. — It  is  prejudicial  error  enti- 
tling the  losing  j>arty  to  a  new  trial  for  the  counsel  of  his  adversary, 
Tu  the  guise  of  questions  proposed  to  witnesses,  to  place  himself  in 
the   attitude   of   making   allt-gtd   statements   of  fact,   doing   so    repeat- 
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edly  over  the  objections  of  opposing  counsel.     (Wash.)     Stratton  v. 
Nichols  Lumber  Co.,  881. 

3.  JURY  TRIAL. — The  Beading  of  Judicial  Decisions  to  the  Jury 
on  the  question  of  what  constitutes  a  fixture  has  a  tendency  to  con- 
fuse and  bewilder,  rather  than  enlighten,  and  the  practice  is  not 
to  be  commended.     (Wash.)     Filley  v.  Christopher,  853. 

4.  TRIAL — Remarks  by  Courts. — A  statement  by  the  court  re- 
peating correctly  what  a  witness  has  just  said,  and  in  aiding  a 
more  perfect  translation  of  what  a  witness  has  said  through  the 
aid  of  an  interpreter,  is  not  error.     (111.)      Hock  v.  People,  327. 

5.  EVIDENCE — Order  of  Proof. — Affirmative  matter  in  avoidance 
of  plaintiff's  cause  of  action  is  not  admissible  when  it  is  sought  to 
inject  it  into  plaintiff's  direct  testimony  and  before  he  has  closed 
his   case.     (Miss.)     Yazoo   etc.  E.   R.   Co.   v.   Grant,   723. 

6.  JURY  TRIAL. — The  Rule  that  all  Instructions  must  be  Con- 
strued Together  does  not  extend  to  instructions  inherently  erroneous 
and  misleading.     (Ark.)     Fletcher  v.   Eagle,   100. 

Note. 

Trover  by  mortgagee  of  chattels,  when  maintainable,  433,  444,  440, 
441. 

TRUSTS. 

See  Ldmitation  of  Actions,  5,  6. 

USURY. 

1.  USURY — ^Building  and  Loan  Associations. — Where  a  contract 
of  a  building  and  loan  association  provides  for  the  payment  of  a 
fixed  monthly  sum  as  interest,  and  a  further  monthly  sum  as 
principal,  so  that  while  the  principal  debt  is  decreasing  the  in- 
terest payments  remain  the  same,  and,  though  at  first  legal,  be- 
come, through  the  "'eduction  of  the  principal,  usurious  before  the 
maturity  of  the  loan,  the  transaction  is  not  relieved  from  the  opera- 
tion of  the  usury  statute  by  a  grant  of  a  right  to  pay  the  entire 
debt  at  anv  time.  (Idaho.)  Ford  v.  Washington  National  etc.  Assn., 
192. 

2.  USURY. — In  Determining  the  Question  of  usury  in  the  case 
of  a  transaction,  by  a  building  and  loan  association  the  subject 
of  inquiry  is  whether  or  not  a  contract  has  been  made  whereby, 
either  directly  or  indirectly,  a  greater  rate  of  interest  may  be 
charged  than  that  authorized  by  law.  (Idaho.)  Ford  v.  Washington 
Nat.  etc.  Assn.,  192. 

3.  USURY. — The  Defense  of  Ustiry  may  be  Pleaded  by  anyone 
claiming  under  and  in  privity  with  the  borrower.  (Idaho.)  Ford  v. 
Washington  Nat.  etc.  Assn.,  192. 

4.  USURY. — The  Doctrine  of  Estoppel  cannot  be  invoked  to 
defeat  the  defense  of  usury.  (Idaho.)  Ford  v.  Washington  Nat. 
etc.  Assn.,  192. 

5.  USURY — Stipulation  for  Payment  of  Taxes. — A  mortgage 
which  draws  the  highest  legal  rate  of  interest  is  not  rendered 
usurious  by  a  stipulation  that  the  debtor  shall  pay  the  taxes  on 
the  debt  or  mortgage,  if  the  statutes  declare  such  a  stipulation 
void.     (Idaho.)     First   Nat.   Bank  v.   Glenn,   204. 

VENDOR  AND  VENDEE. 

See  Fraud,  2;  Frauds,  Statute  of. 
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Note. 

Voir  Dire.     See  Jury  Trial. 

WAEEHOUSEMEN. 

1.  WAREHOUSEMAN  —  Bvirning  of  Goods  —  Insurance.— Tf  a 
warehouseman  contracts  to  store  goods  in  a  specified  building,  and 
Hie  owner  lias  them  insured  as  located  therein,  but  the  warehouseman, 
without  notice  of  the  insurance,  stores  them  in  a  different  building, 
whore  they  are  destroyed  by  fire  without  negligence  on  his  part,  he  is 
liable  to  the  owner  for  their  value.  (Mich.)  Hudson  v.  Columbian 
Transfer  Co.,  G79. 

2.  STORAGE  WAREHOUSE  CORPORATIONS,  Contracts  of  do 
not  Assure  Customers  of  Protection  from  Personal  Violence. — A  con- 
tract between  a  storage  warehouse  company  and  its  customers  does 
not  bintl  it  to  protect  them  while  on  its  premises  from  personal 
violence  or  improper  force  on  the  part  of  its  employes.  (Mass.)  Fair- 
banks V.  Boston  Storage  etc.  Co.,  646. 

WARRANTY. 

See   Sales,   6-8. 

WATER  AND  WATERCOURSES. 

1.  SURFACE   WATERS — Drainage   into    Natural    Watercourse. — 

The  owner  of  lands  through  which  a  natural  watercourse  flows  may 
accumulate  and  cast  into  such  watercourse,  in  a  body,  the  surface 
water  falling  upon  lands  adjacent  thereto,  without  becoming  liable 
to  the  lower  riparian  ow^er  for  damages  if  the  natural  capacity  of 
the  watercourse  is  not  exceeded  and  overflow  caused  thereby.  (Kan.) 
Baldwin  v.  Ohio  Township,  414. 

2.  SURFACE  WATERS — Drainage  into  Natural  Watercourse. — 
An  upper  riparian  proprietor  cannot  gather  and  divert  surface  water 
from  its  natural  course  of  flowage  and  cast  it  into  the  natural  water- 
course flowing  through  his  land,  to  the  serious  tiamage  of  the  owner 
i)f  the  lower  estate  by  ovcrtlow,  liut  in  onlcr  for  the  latter  to  re- 
cover damages,  eyen  for  overflow  or  to  have  their  continuance  en- 
joined, they  must  be  of  a  serious  and  sensible  nature.  (Kan.)  Bald- 
win V.  Ohio  Township,  414. 

3.  SURFACE  WATERS — Drainage  into  Natural  Watercourse.— 
All  upper  riparian  owner  may  divert  at  least  incidentally,  for  a 
proper  [)urpose  and  in  good  faith,  such  as  for  the  jmrpose  of  agricul- 
ture, road  making,  or  other  proper  betterments,  the  How  of  the  sur- 
face water  from  its  natural  course,  especially  when  it  is  cast  into 
a  natural  watercourse,  wt  ere  but  little  damage  is  occasioned  to  the 
lower   rii)arian    owner.      (Kan.)      Baldwin    v.    Ohio    Township,    414. 

4.  SURFACE  WATERS— Drainage  into  Natural  Watcrcoiurse  to 
Improve  Highvvay. — Merely  increasing  the  flow  of  water  in  a  natural 
watercourse  l)y  draining  surface  water  into  it  does  not  give  a  right 
of  action,  anil  riparian  owners  cannot  complain  when  such  increase 
is  <lue  to  the  building  or  iiiiiiroving  of  a  i)ublic  highway  in  good 
faith,  and  fairly  within  territory  drained  iiy  such  watercourse,  and 
when  its  capacity  is  not  exce(>(led  and  overflow  caused  thereby. 
(Kan.)      Baldwin   v.  Ohio  Township,  414. 

Prescripilvc   llu/hts. 

5.  A  PRESCRIPTIVE  RIGHT  to  Discharge  Sawdust  into  a  Stream 

is  not  acquired  by  the  exercise  of  such  right  for  tliirty  years  before 
the    ])eople    of    the    state    interposed    by    the    enactment    of    legislation 
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regulating  such  right  for  the  purpose  of  preserving  fish  in  the  brooks 
and  rivers  of  the  state.      (Mass.)     Commonwealth  v.  Sisson,  630. 

See   Constitutional   Law,   7. 

WILLS. 

In  General. 

1.  WILLS — Illiteracy  as  Ground  for  Avoiding. — If  a  testatrix  is 
shown  to  have  had  greal  strength  of  mind,  clearness  of  intellect, 
and  immense  capa  ty  in  the  matter  of  looking  after  her  property 
interests,  and  to  have  signed  her  will,  her  general  illiteri..cy  is  not 
a  sufficient  circumstance  to  justify  the  setting  aside  of  her  will. 
(111.)      Compher   v.    Browning,    346. 

2.  WILLS,  Bequest,  When  not  to  a  Class. — The  bequest  of  the 
residue  of  the  testator's  estate  to  her  younger  children,  E.  G.  C.  and 
E.  I.  B.,  to  be  divided  equally  between  them,  is  a  separate  bequest 
to  each,  and  not  one  bequest  to  them  as  a  class.  Hence,  on  the  death 
of  E.  G.  C,  during  the  life  of  the  testator,  E.  I.  B.,  does  not  take  the 
residue,  but  the  deceased,  as  to  it,  must  be  regarded  as  dying  intes- 
tate.     (Mass.)      Best    v.   Berry,    651. 

3.  WILLS. — Extrinsic  Evidence,  Though  Consisting  of  a  Mem- 
orandum in  the  Testator's  Handwriting  and  by  Him  Signed,  is  not 
admissible  to  control  or  alter  the  legal  eifect  of  the  will,  where  there 
is  no  ambiguity  on  its  face,  taken  in  connection  with  all  the  sur- 
rounding facts,  so  that  no  doubt  arises  on  the  subject  matter  of  a 
bequest  of  the  identity  of  a  legatee.      (Mass.)      Best  v.  Berry,  651. 

Knowledge  of  Contents. 

4.  WILLS — -Testator's  Knowledge  of  Contents. — Tf  a  will  is  shown 
to  have  been  prepared  at  t'le  request  o/  the  testator,  even  under 
general  directions,  and  is  afterward  executed  in  the  manner  pro- 
vided by  law  and  signed  by  the  testator,  it  will  not  be  set  aside 
on  the  ground  that  he  did  not  understand  what  it  contained,  except 
upon  clear  and  satisfactory  proof  of  that  fact.  (HI.)  Compher  v. 
Browning,  346. 

5.  WILLS — Want    of    Knowledge    of    Contents. — If    one    of    the 

grounds  for  assailing  the  validity  of  a  will  is  that  the  testatrix 
\vas  illiterate  and  did  not  know  the  contents  of  the  will,  the  at- 
tention of  the  „i'ry  may  be  called  to  the  questions  whether  the 
testatrix,  at  the  time  of  the  execution  of  the  will,  knew  what  it 
i-ontaiucd  or  fully  understood  its  provisions,  without  the  charge  be- 
iiig  open  to  the  objection  that  it  instructs  upon  isolated  facts.  (111.) 
Compher  v.  Browning,  346. 

J'ndue  Influence. 

6.  WILLS — Undue  Influence. — If  a  testatrix  of  wealth,  many 
I'usiness  interests,  and  much  property,  employs  a  man,  whom  she 
subsequently  makes  one  of  her  executors,  as  her  agent,  giving  him 
full  power  of  attorney  to  act  for  her,  this  alone  does  not  show  un- 
due influence  on  his  part,  specially  when  such  power  of  attorney  is 
the  only  proper  way  of  authorizing  such  agent  to  demand  possession 
of  her  property  from  her  former  agents  whom  he  succeeds.  (111.) 
Compher  v.  Browning,  346. 

7.  WILLS — Undue  Influence. — The  facts  that  a  cofidential  agent 
of  a  testatrix  has  tirawn  a  will,  or  procured  it  to  be  drawn  for 
lier,  and  has  been  made  executor  or  trustee  thereunder,  may  be  a 
suspicious  circumstance,  which  will  call  for  additional  scrutiny  as 
to  the  fairness  of   the   transaction,  but   sach  fact  alone   does   not    in- 
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validate  the  will,  '-rhen  the  other  circumstances  developed  by  the 
evidence  show  that  there  was  no  fraud,  or  imposition,  or  attempt 
to    exercise   undue    influence.      (111.)     Corapher    v.    Browning,    346. 

8.  WILLS — Undue  Influence. — If  a  testatrix  has  been  in  the 
habit  of  employing  attorneys  living  away  from  the  town  where  she 
resided,  the  fact  that  her  confidential  agent  employs  such  an  attor- 
ney to  draft  her  will  docss  not  tend  to  show  undue  influence  on  the 
part  of  such  agent,  nor  that  he  will  doe.^  not  express  her  '  wn  wishes 
and  intentions,  ^specially  when  its  terms  are  in  accord  with  hor 
previously  expressed  declarations.      (111.)     Compher  v.  Browning,  34<;. 

9.  WILLS — Undue  Influence — Former  Declarations. — If  a  will  is 
charged  to  have  been  executed  through  undue  influence,  the  declara- 
tions of  the  testator,  made  before  its  execution,  are  admissible  by 
way  of  rebuttal  to  show  his  intention  as  to  the  disposition  of  his 
property,  provided  luch  declarations  are  in  harmony  with  the  pro 
\usions  of  the  will  as  actually  made.  (111.)  Compher  v.  Browniufj,, 
."546. 

10.  WILLS — Undue  Influence — Burden  of  Proof.^If  the  propo 
ncnts  of  a  will  furnish  prima  facie  evidence  of  the  validity  of  the 
will,  the  burden  of  proof  is  then  upon  the  contestant  to  substantiate 
his  accusation  that  the  will  was  executed  under  undue  influence. 
(111.)     Compher  v.  Browning,  346. 

11.  WILLS — Undue  Influence. — Declarations  made  by  a  testatrix 
are  not  admissible  in  u  proceeding  to  contest  the  will  as  tending  to 
show  the  mental  condition  of  the  testatrix  when  the  contestant  has 
repeatedly  admitted  in  open  court  that  the  testatrix  was  of  sound 
mind  and  memory.     (111.)     Compher  v.  Browning,  346. 

12.  WILLS — Undue  Influence — Opinion  Evidence. — Proof  that  the 
testatrix  was  a  woman  easily  influenced  and  open  to  flattery  is  not 
admissible  to  show  the  exercise  of  undue  influence  in  the  execution 
of  the  will.     (111.)      Compher  v.  Browning,  346. 

13.  WILLS — Undue  Influence. — If  a  will  is  admitted  to  be  that  of 
a  sane  person,  it  is  not  sufficient  to  set  it  aside  that  the  facts  and 
circumstances  proven  are  consistent  with  the  hypothesis  of  undue 
influence,  but  it  must  also  be  shown  that  such  facts  and  circum- 
stances are  inconsistent  with  a  contrary  hypothesis.  (111.)  Compher 
V.  Browning,  346. 

14.  WILLS— Undue  Influence — Burden  of  Proof. — If  a  will  is  con- 
tested for  undue  influence,  the  burden  of  proof  is  always  upon 
the  contestant  to  show  such  undue  influence  and  so  remains  without 
shifting,  until  the  end  of  the  trial.      (111.)      Compher  v.  Browning,  346. 

15.  WILLS. — Undue  Influence  sufficient  to  invalidate  a  will  must 
amount  to  such  a  degri'c  of  restraint  and  coercion  as  destroys  the 
tree    agency    of   the    testator.      (111.)      Compher    v.    Browning,    346. 

16.  WILLS — Undue  Influence — Conflict  of  Evidence. — If  the  evi- 
dence is  conflicting  upon  the  (|uestion  vhether  the  execution  of  a 
will  was  brought  about  by  undue  influence,  a  court  of  review  will 
not  tlisturb  the  verdict  of  the  jury  unless  it  is  clearly  against  the 
weight  of  the  evidence.     (111.)      Compher  v.  Browning,  346. 

Declarations   of   Testator. 

17.  WILLS. — Declarations  of  the  Testator  made  before  or  after  the 
execution  of  the  will  cannot  be  proven  in  order  to  invalidate  it.  (111.) 
Compher  v.  Browning,  346. 

18.  WILLS. — Declarations  of  a  testator,  made  before  or  after  the 
execution  of  the  will,  may  he  competent  to  prove  mental  condition, 
liut   not  to  show  undue  influc^nce.      (111.)      Compher  v.  Browning,  346. 
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WITNESSES. 

1.  CRIMINAL  LAW — Bigamy — Second  Wife  as  Witness. — If 
there  is  an  issue  as  to  the  fact  of  the  first  marriage  or  its  validity, 
the  second  wife  cannot  be  admitted  as  a  witness  against  the  hus- 
band on  trial  for  crime,  until  the  fact  of  the  first  marr  age  is  es- 
tablished by  proof.  If  the  first  marriage  is  admitted  or  proved,  the 
alleged  second  wife  is  competent  to  testify  against  her  alleged  hus- 
band.    (III.)     Hoch   V.   People.   :127. 

2.  CRIMINAL  LAW— Bigamous  Wife  as  Witness. — When  a  sec- 
ond wife  is  offered  as  a  witness  against  one  claimed  to  be  her 
bigamous  husband  charged  with  aaother  crime,  the  question  of  her 
competency  is  for  the  court,  and,  in  deciding  that  question,  the 
court  is  not  only  the  judge  of  the  law,  but  also  of  the  questions  of 
fact  necessary  to  be  decided.  The  court  must  act  upon  the  evi- 
dence as  presented  at  the  time  of  the  ruling,  and  if  there  is 
evidence  of  a  first  marriage,  and  that  that  wife  is  still  living  and 
not  divorced,  the  fact  that  the  witness  is  not  the  wife  of  the  party 
to  the  suit  is  established,  and  she  must  be  admitted  to  testify.  (111.) 
Hoch  V.  People,  327. 

3.  CRIMINAL  LAW— Bigamous  Wife  as  Witness.— Proof  that 
the  first  wife  of  a  person  accused  of  crime  is  living  and  undivorccd 
overcomes  all  presumptions  in  favor  of  a  second  marriage,  as  to 
its  validity,  including  any  presumption  as  to  death  or  divorce  of 
the  first  wife,  and  renders  the  alleged  second  wife  a  cot  peteut 
witness  against  such  accused  person  as  to  all  facts  except  those 
relating   to   the   first   marriage.     (HI.)     Hoch   v.   People,   327. 
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